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flHOWINO   IN   WHAT    VOLUMES    OP    THIS    SERIES   THE   CASES 

KKFOB.TKD  IN  THE   SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


■Uto  repoito  un  in  puentbeaes,  and  the  nombera  of  thia  mtIm  In  bold-ffto«d  flgmna. 


Alabama.  —  (83)  S;  (84)  6;  (85)  7;  (86)  11;  (87)  IS;  (88)  16;  (89)  18;  (90, 

91)  84;  (92)  25;  (9:^)  30;  (94)  33;  (95)  36;  (96,   97)  38;  (98)  39;  (99) 

42;  (100.  101)  46;  (102)  48;  (103)  49;  (104,  105)  63;  (106, 107.  108)  64; 

(109,  110)  66;  (111)  56;  (112)57;  (113)59;  (114)  62;  (116.  116)    67; 

(118.  119)  72;  (120)  74;  (121)  77;  (122,  123,  124,  125)  82;  (126,  127)  85; 

(128)  86;  (129)  87. 
Abkansas.  —  (48)  3;   (49)  4;  (50)  7;    (51)   14;  (52)  20;  (53)  22;   (54)  26; 

(55)  29;  (56)  35;    (57)  38;    (58)  41;    (59)  43;    (60)  46;    (61,   62)  54; 

(63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86. 

Oalwornia.  — (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;   (85)  20;   (86)  21;    (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92.  93)  27;  (94)  28;  (95)  29;   (96)  31;  (97)  33; 

(98)  85;   (99)  37;    (100)  38;   (101)  40;    (102)  41;   (103)  42;  (104)  43; 

(105)45;  (106)46;   (107)  48;  (108)49;   (109)  50;  (110,  111)  52;   (112) 

68;  (113)  54;  (114)  66;  (115)  56;  (116)  68;  (117)  59;  (118)  62;  (119)  63; 

(120)  65;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77; 

(127)  78;  (128,  129)  79;  (130)  80;  (131)  82;   (132)  84;  (133)  85;  (134) 

86;  (1.35)  87. 
Colorado.  —  (10)  3;   (11)  7;  (12)  18;   (13)  16;  (14)  20;   (15)  82;   (16)  25; 

(17)  81;  (18)  36;  (19)  41;  (20)  46;  (21)  62;  (22)  65;  (23)  68;  (24)  66; 

(26)  71;  (26)  77;  (27)  83. 
CoKKKOTicuT.  — (54)  1;  (56)   8;  (56)  7;   (57)  14;  (58)  18;  (59)  21;  (60)  26; 

(61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;   (66)  60;  (67)  62;   (68)  67; 

(69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84. 
DSLAWARB.— (5  Houst.)  1;  (6  Houst.)  22;    (7  Houst.)  40;  (9  Honst.)  43; 

(1  Marv.)  65;  (2Marv.)  69;  (1  Pennewill)  78;  (2  Peimewill)  82. 
Florida.  — (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 

(30)  82;  (31)  84;  (32)  37;  (33)  89;  (34)43;  (35)  48;  (36)  61;  (37)  68; 

(38)  66;  (39)  68;  (40)  74;  (41)  79. 

Obokoia.  — (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20 
(86)  21;  (86)  22;  (87)  27;  (88)  80;  (89)  82;  (90)  85;  (91,  92.  93)  44 
(94)  47;  (96,  96)  61;  (97)  64;   (98)  68;  (99)  69;  (100)  62;  (101)  66 

(6> 
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a02)  66;  (103)  68:  (104)  69;  (105)  70;  (106)  71;  (107)  78;  (108)  76; 
(109)  77;  (110,  111)  78;  (112)  81;  (113)  84. 

Idaho.  —  (2)  35. 

Illinois.  — (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 
(128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  28;  (133,  134)  23;  (135) 
25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141)  33;  (142)  34;  (143, 
144,  145)  36;  (146,  147)  37;  (148)  39;  (149,  150)41;  (151)  42;  (152)  43; 
(154)45;  (153,155)46;  (156)47;  (157)48;  (158)49;  (159)50;  (160, 
161)  52;  (162)53;  (163)54;  (164,  165)56;  (166)57;  (167)59;  (168,  169) 
61;  (170)  62;  (171)  63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68; 
(177,  178)  69;  (179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (1S5) 
76;  (186)  78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (191,  192)  85; 
(193)  86. 

Indiana.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 
12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22} 
(12S)  25;  (129)  28;  (130)  30;  (131)  31;  (132)  32;  (133)  36;  (134)  39; 
(135)  41;  (136)  43;  (137)  45;  (138)  46;  (139)  47;  (140)  49;  (1,  2,  3 
Ind.  App.;  141)  50;  (4,  5,  6  Ind.  App.;  142)  51;  (7,  8  Ind.  App.;  143)  52; 
(9,  10  lad.  App.)  53;  (11  Ind.  App.)  54;  (13  Ind.  App.;  144)  65;  (14 
Ind.  App.)  56;  (15  Ind.  App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 
Ind.  App.)  60;  (147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind. 
App.)  65;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 
(22  Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  15t)  77;  (24  Ind.  App.) 
79;  (155)80;  (25  Ind.  App.)  81;  (156)83;  (26  Ind.  App.)  84;  (157; 
27 Ind.  App.)  87. 

Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 
(81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86)  41;  (87)  43;  (88)  45; 
(89,  90),  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96,  97)  59;  (98)  60; 
(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (106)  68; 
(107)  70;  (108)  75;  (109)  77;  (110)  80;   (111)  82;  (112)  84;   (113)  86. 

Kansas.  — (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39; 

(53)  42;  (54)  45;  (55)  49;  (56)  54;  (57).  57;  (58)  62;  (59)  68;  (60)  72; 

(61)  78;  (62)  84. 
Kbntucky.- (8.3,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29; 

(91)  84;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49;  (97)  53;   (98)  56; 

(99)  59;  (100)  66;  (101)  72;  (102)  80;  (103)  82;  (104)  84. 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;   (43  La.  Ann.)  26;   (44  La.  Ann.)  32;   (45  La.  Ann.)  40;   (40, 

47  La.  Ann.)  49;  (48  La.  Ann.)  56;  (49  La.  Ann.)  62;  (50 Ia.  Ann.)  69; 

(51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104)  81;  (105)  83;  (106)  87. 
Maine. —(79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)23;  (84)  30;  (85)35;  (86)41; 

(87)  47;  (88)  51;  (89)  66;   (90)  60;   (91)  64;   (92)  69;   (93)  74;   (94)  80; 

(i)5)  85. 
Mabtlawd.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

88;  (75)  32;  (76)  86;  (77)39;  (78)  44;  (80)45;  (79)47;  (81)48;  (82)51; 

(83)  66;  (84)  67;  (85)  60;  (86)  63;  (87)  67;  (S8)  71;  (89)  78;  (90)  78; 

(91)  80;  (92)  84;  (93)  86. 
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MA8SA0in;s*rra.— (145)1;  (146)4;  (147)0;  (148)18;  (149)14;  (150)15;  (151) 
81;  (162)  S3;  (153)  86;  (154)  86;  (155)  81;  (156)  38;  (157)  34;  (158)  86| 
(159)  38;  (160)  39;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (165)  68; 
(166)  65;  (167)  67;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70; 
(173)  73;  (174)  76;  (175)  78;  (176)  79;  (177)  83;  (17S);86. 

MlCHioAN.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 
(70)  14;  (71,  76)  16;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80;  (81, 
82,  83)  81;  (84)  88;  (85.  86,  87)  84;  (88)  86;  (89)  88;  (90.  91)  30;  (92) 
81;  (93)  38;  (94)  34;  (95,  96)  36;  (97)  37;  (98)  39;  (99)  41;  (100)  43; 
(101)  46;  (102)  47;  (103)  60;  (104)  63;  (105)  66;  (106)  68;  (107)  61; 
(108)  68;  (109)  63;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (115) 
69;  (116,  117)72;  (118)  74;  (119)  76;  (120)  77;  (121,  122)  80;  (123) 
81;  (124)  83;  (125)  84;  (126)  86. 

VniMESOTA.— (36)  1;  (37)  6;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;- (43)  19; 
(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  31;  (49)  38;  (50)  86;  (51,  52) 
88;  (53)  39;  (54)  40;  (55)  43;  (56)  46;  (57)  47;  (58)  49;  (59)  60;  (60)  61; 
(61)  68;  (62)  64;  (63)  56;  (64)  68;  (65)  60;  (66)  61;  (67,  68)  64;  (69) 
66;  (70)  68;  (71)  70;  (72)  71;  (73)  78;  (74)  78;  (75)  74;  (76,  77)  77| 
(78,  79)  79;  (80)  81;  (81,  82)  88;  (83)  85;  (84)  87. 

Mississippi.  — (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  30;  (70)  35;  (71)  48; 
(72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78;  (78)  84. 

Missouri.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 
(100)18;  (101)80;  (102)88;  (103)  83;  (104,  105)  84;  (106)87;  (107)  88; 
(108,  109)  88;  (110, 111)33;  (112)84;  (113,  114)  36;  (115)  37;  (116,  117) 
88;  (118)  40;  (119,  120)  41;  (121)  48;  (122)  43;  (123)  45;  (124,  125)  46; 
(126)  47;  (127)  48;  (128)  49;  (129)  60;  (130)  61;  (131)  58;  (132)  63; 
(133)  64;  (1.S4)  66;  (135,  136)  68;  (137)  69;  (138)  60;  (139)  61;  (140) 
68;  (141,  142)64;  (143)65;  (144)66;  (145)68;  (146)69;  (147,148)71; 
(149,  150)  73;  (151)  74;  (152)  75;  (153,  154)  77;  (155)  78;  (156)  79; 
(157)  80;   (158,  159)  81;   (160)  83;   (161)  84;  (162,  163)  85;  (164)  86. 

Montana.— (9)  18;  (10)  84;  (11)  88;  (12)  33;  (1.3)  40;  (14)  43;  (15)48; 
(16)  50;  (17)  68;  (IS)  66;  (19)  61;  (20)  63;  (21)  69;  (22)  74;  (23)  76; 
(24)  81;  (25)  87. 

Kebraska.  —  (22)  8;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  80;  (28,  29)  86;  (30) 
87;  (31)  88;  (32,  33)  89;  (34)  33;  (35)  37;  (36)  38;  (37)  40;  (38)  41; 
(39,  40)  48;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  4(3)  60;  (47)  63;  (47,  48) 
68;  (49)  69;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69;  (55)  70;  (56)  71; 
(57)  73;  (58)  76;  (59)  80;  (60)  83;  (61)  87, 

Wkvada.  —  (19)  3;  (20)  19;  (21)  87;  (22)  68;  (23)  68;  (24)  77;  (25)  83. 

Ubw  Hampshire.  —  (64)  10;  (62)  18;  (65)  83;  (66)  49;  (67)  68;  (68)  73; 
(69)  76;  (70)  86. 

lllKW  JERSET.  —  (43  N.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 
N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 
Eq.)  84;  (5.1  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87;  (49  N.  J.  Eq.)  81;  (54 
N.  J.  L.)  83;  (50  N.  J.  Eq.)  36;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (56 
N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  61;  (54  N.  J. 
Eq.;  58  N.  J.  L.)  65;  (59  N.  J.  L.)  69;  (55  N.  J.  Eq.)  68;  (60  N.  J.  L.) 
64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  78;  (67  N.  J.  Eq.) 
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78;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.'J.  L.)  81;  (59,  60  N.  J. 

Eq.)83;  (65N.  J.  L.)86. 
Nmw  Yoek.  — (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  lOj 

(114)  11;  (115)18;  (116,  117)15;  (118,  119)16;  (120)17;  (121)18;  (122) 

19;  (123)  20;  (124,  125)   21;  (126)  22;   (127)  24;   (128,  129)  26;  (130. 

131)  27;  (132,  133)  28;  (134)  30;  (135)  31;  (136)  32;  (137)  33;  (138)  34; 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;    (144)  43;  (145)  45; 

(146)48;   (147)49;    (148)61;   (149)52;    (150)65;    (151)56;    (152)57; 

(153)  60;   (154)  61;   (155)  63;   (156)  66;  (157)  68;  (158,  159)  70;  (160) 

73;  (161,  162)  76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85. 
North  Cakolina.  —  (97,  98)  2;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (108)  23;  (109)  26;  (110)  28;  (111)  32; 

(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  53;  (118)  54; 

(119)  56;  (120)   58;    (121)  61;  (122)  65;  (123)    68;  (124)  70;  (125)  74; 

(126)  78;  (127)  80;  (128)  83;  (129)  85. 

North  Dakota.  —(1)  26;  (2)  33;  (3)  44;  (4)  60;  (5)  57;  (6,  7)  66;  (8)  73; 
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EGGLESTON  v.  STATE. 
[129  Ala.  80,  30  South.  582.] 

LARCENY.— ONE  WHO,  AT  THE  TIME  HE  RECEIVES 
MONEY,  entertains  the  fraudulent  purpose  of  appropriating  it  to 
his  own  use,   is  guilty  of  larceny,    (p.   18.) 

EMBEZZLEMENT.— ONE  WHO,  AFTER  ACQUIRING  THE 
POSSESSION  OF  MONEY  AS  AGENT,  conceives  the  fraudulent 
Intent  of  converting  it  to  his  own  use,  is  guilty  of  embezzlement. 
(p.  18.) 

AGENCY.— ONE  WHO  IS  INTRUSTED  WITH  MONEY  for 
the  purpose  of  changing  it  or  having  it  changed  is  an  agent,     (p.  18.) 

EMBEZZLEMENT— QUESTION  FOR  JURY.— On  a  trial  for 
embezzlement,  it  is  for  the  jury  to  determine  whether  the  defendant 
had  the  intent  to  fraudulently  convert  the  money  to  his  own  use 
or  to  the  use  of  another,  or  whether  he  fraudulently  secreted  it 
with  the  intent  to  convert  it.    (p.  18.) 

EMBEZZLEMENT  — DISPOSITION  OF  MONEY.  — In  a 
prosecution  for  embezzlement  the  state  is  not"  required  to  show 
what  became  of  the  money  after  it  had  been  embezzled,    (p.  18.) 

EMBEZZLEMENT.— A  CHARGE  THAT  THE  DEFEND- 
ANT would  not  be  guilty  of  embezzlement  if  he  gave  the  money  to 
another  to  change,  and  such  other  person  kept  it,  is  erroneous,  since 
it  omits  reference  to  the  secretion  of  the  money,    (p.  18.) 

IN  A  CRIMINAL  CASE  A  CHARGE  THAT  GOOD  CHAR- 
ACTER may  of  itself  raise  a  reasonable  doubt  so  as  to  authorize  an 
acquittal,  when  no  such  doubt  would  arise  in  the  absence  of  such 
testimony,  is  erroneous,    (p.  18.) 

Indictment  on  two  counts,  one  for  embezzlement  and  one  for 
larceny.  A  purchaser  gave  the  defendant  a  twenty  dollar  gold 
piece  in  payment,  and  the  "defendant  not  being  able  to  change 
it,  went  elsewhere  to  secure  change.     There  was  evidence  that 
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he  secreted  the  twenty  dollar  piece  about  his  person,  and  handed 
out  one  dollar  when  he  went  to  get  change,  and  opposing  evi- 
dence for  the  defense  that  he  gave  the  identical  money  received 
to  another  to  be  changed.  Among  the  instructions  asked  for 
«nd  refused  were  these:  1.  "If,  from  all  the  evidence,  you 
cannot  say  to  a  moral  certainty  what  became  of  the  twenty 
dollars  (if  there  was  any  twenty  dollars),  then  you  would 
•not  be  authorized  to  convict  the  defendant";  2.  "If  the  de- 
fendant in  good  faith  put  the  money  on  the  counter  for  change, 
and  Wash  Childress  got  and  kept  it  and  converted  it,  then  the 
defendant  would  not  be  guilty.  If  there  is  a  reasonable  doubt 
from  the  evidence  as  to  whether  defendant  converted  it  or  not, 
jou  should  acquit  him" ;  3.  "I  charge  you,  as  a  matter  of  law, 
that  good  character  may  of  itself  raise  a  reasonable  doubt  in 
iihe  minds  of  the  jury,  and  so  produce  a  reasonable  doubt  so  as 
to  authorize  an  acquittal,  when  no  such  doubt  would  arise  in 
the  absence  of  such  testimony." 

James  Jackson  and  A.  W.  Carmichael,  for  the  appellants. 

<!!harle8  Ot.  Brown,  attorney  general,  for  the  state. 

«»  TYSON,  J.  It  is  doubtless  the  law  that  if  defendant, 
-when  he  received  the  twenty  dollar  gold  piece,  entertained  the 
fraudulent  purpose  of  appropriating  it  to  his  own  use,  the  tak- 
ing would  be  felonious,  and  it  would  constitute  a  larceny :  Levy 
T.  State,  79  Ala.  259.  But  if,  after  acquiring  the  possession  of 
the  money  as  the  agent  of  its  owner  for  the  purpose  of  chang- 
ing it  or  having  it  changed,  he  conceived  the  fraudulent  intent 
to  convert  it  to  his  ovm  use  or  to  the  use  of  another,  or  he 
fraudulently  secreted  it  with  intent  to  convert  it  to  his  own  use 
or  to  the  use  of  another,  he  was  guilty  of  embezzlement:  Code, 
eec.  4659. 

The  defendant  was  an  agent,  within  the  meaning  of  section 
4659  of  the  code,  of  the  owner  of  the  money  intrusted  to  him 
■for  the  purpose  of  having  it  changed.  It  was  an  undertaking 
by  him  "to  transact  some  business  or  to  manage  some  affair 
for  another,  by  the  authority  and  on  account  of  it."  Besides, 
lie  was  a  bailee,  with  a  special  property  in  the  money :  Pullam 
V.  State,  78  Ala.  34,  56  Am.  Rep.  21;  ffinderer  v.  State,  38 
Ala.  415;  Crocheron  ^  v.  State,  86  Ala.  65,  11  Am.  St.  Rep. 
18,  5  South.  87;  Butler  v.  State,  91  Ala.  87,  9  South.  191. 

Under  the  evidence  it  was  a  question  for  the  jury  to  deter- 
mine whether  the  defendant  had  the  intent  to  fraudulently 
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convert  the  money  to  his  own  use  or  to  the  use  of  another,  as 
well  as  was  it  their  peculiar  province  to  deteonnine  whether  or 
not  he  fraudulently  secreted  it  with  the  intent  to  convert  it 
to  his  own  use  or  to  the  use  of  another.  The  finding  by  them 
of  the  truth  of  either  would  justify  a  conviction  if  other  essen- 
tial facts  were  sufficiently  shown  to  their  satisfaction. 

Charge  1  requested  by  defendant  had  a  tendency  to  mislead 
the  jury  to  the  conclusion  that  the  burden  of  proof  was  upon 
the  state  to  show  what  became  of  the  money  after  it  had  been 
embezzled  by  defendant,  No  such  burden  rests  upon  the  prose- 
cution. But  few  convictions  could  ever  be  had  if  the  state  was 
required  to  prove  what  an  embezzler  has  done  with  the  money 
or  property  converted  by  him,  or  where  he  had  fraudulently 
secreted  it  with  the  intent  to  convert  it.  It  is  utterly  imma- 
terial what  became  of  the  money  after  a  fraudulent  conversion 
ef  it  or  a  fraudulent  secretion  of  it  with  intent  to  convert  it. 

It  was  misleading  also  in  another  aspect  of  the  case.  The 
jury,  under  the  evidence,  were  authorized  to  find  that  what 
took  place  between  defendant,  Childress,  and  Cobb  at  the  lunch 
stand  was  merely  a  piece  of  jugglery,  resorted  to  and  partici- 
pated in  by  all  of  them  for  the  purpose  of  fraudulently  secret- 
ing the  money  with  the  intent  to  convert  it. 

Charge  2  pretermits  all  reference  to  a  fraudulent  secretion 
of  the  money,  and  for  this  reason,  if  for  none  other,  was  bad. 

Charges  3  and  4  have  been  so  frequently  condemned  by  this 
court,  we  will  refrain  from  further  comment:  Crawford  t. 
State,  112  Ala.  1,  21  South.  214;  Goldsmith  v.  State,  105  Alu. 
8,  IG  South.  933;  Scott  v.  State,  105  Ala.  57,  63  Am.  St.  Bep. 
100,  IG  South.  925. 

The  remaining  charges  were  properly  refused. 

Affirmed. 
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V.    Intent. 

A.     Necessity  for. 
b.    When  Sufficiently  Appears. 
c    Time  when  must  Appear. 
VZ.    Possession. 

a.  Lawful  Possession. 

b.  Distinction  Between  Possession  and  Outtodj; 
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a.  Servants. 

b.  Agents. 

c.  Partners. 
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•.  Attorneys. 

(.  Administrators  and  Guardians. 

g.  Assignees  in  Insolvency. 

h.  Corporation  Officers. 

i.  Bank  Officers. 

j.  Public  Officers. 

I.  Scope  of  Note. 

It  Is  not  the  purpose  of  this  note  to  cover  the  entire  subject  of 
embezzlement,  including  indictment  for  the  ofifenee,  the  trial,  the 
defenses  which  may  be  Interposed,  and  the  evidence  admissible 
under  the  pleadings.  We  shall,  however,  fully  discuss  what  the 
crime  of  embezzlement  Is,  Its  essential  elements,  including  a  con- 
sideration of  who  may  commit  the  offense,  and,  Incidentally  merely, 
the  evidence  which  goes  to  show  the  existence  of  the  essential 
elements  of  the  offense. 

Embezzlement  being  a  statutory  crime  created  for  the  purpose 
of  providing  for  those  cases  which  were  not  punishable  as  larceny 
at  common  law,  it  naturally  results  that  the  two  crimes  are  closely 
allied,  and  it  Is  frequently  difficult  to  ascertain  which  offense  has 
been  committed.    In  view  of  this  there  are  certain  aspects  of  these 
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crimes  which  might  be  treated  under  either  embezzlement  or  lar- 
ceny, ae  for  example  the  character  of  the  possession  of  property  at 
the  time  the  offense  is  committed.  For  this  reason  it  has  been 
found  more  convenient  to  treat  certain  questions  more  fully  under 
larceny  than  und^r  embezzlement;  hence  where  these  subjects 
are  not  found  to  be  fully  discussed  in  this  note,  reference  should 
be  madie  to  a  note  in  volume  88  on  "Larceny."    We  shall  note  where 

this  occurs. 

H.  Definition. 
Embezzlement  Is  a  statutory,  and  not  a  common-law,  crime.  For 
this  reason  no  single  definition  can  be  given  which  is  broad  enough 
In  its  terms  to  cover  the  offense  as  it  ia  known  in  the  various  states. 
This  was  clearly  pointed  out  in  Ex  parte  Hedly,  31  Cal.  109,  where 
It  was  said  that  embezzlement  was  what  the  statute  had  made  it 
to  be,  and  reference  must  be  had  to  the  statute  to  ascertain  the 
elements  of  the  offense.  In  People  v.  Gallagher,  100  Cal.  466,  35 
Pac.  80,  it  was  said  to  be  the  fraudulent  appropriation  of  property  by 
a  pei"son  to  whom  it  has  been  intrusted.  In  Texas,  embezzlement 
is  the  conversion  of  money  or  other  property  of  the  principal  or 
employer,  and  it  must  come  into  the  possession  of  the  agent  or 
employe  by  virtue  of  his  employment:  Brady  v.  State,  21  Tex,  App. 
659,  1  S.  W.  462.  In  state  v.  Foster,  1  Penne.  (Del.)  289,  40  Atl. 
939,  the  crime  was  defined  as  where  one  fraudulently  appropriates 
the  property  of  another  Intrusted)  to  his  care,  or  fraudulently 
misapplies  It,  Instead  of  applying  it  to  its  proper  purpose.  These 
citations  will  merely  serve  to  illustrate  the  nature  of  the  offense, 
and  It  may  be  defined  in  general  terms  as  the  fraudulent  appro- 
priation of  property  by  one  who  has  rightful  possession  thereof. 
In  minor  particulars  the  crime  differs  in  various  states  according 
to  the  terms  of  particular  statutes.  These  differences  will  be 
noted  when  we  consider  the  elements  of  the  crime. 

m.  Distinction  Between  Embezzlement  and  Larceny. 
Generally  speaking,  larceny  and  embezzlement  are  recognized  as 
two  distinct  and  separate  crimes,  proof  of  one  not  sustaining  proof 
of  the  other.  "Embezzlement,  while  nearly  akin  to  larceny,  and 
generally  regarded  as  of  that  family,  Is  nevertheless  a  separate 
and  distinct  offense,"  said  the  court  in  Simco  v.  State,  8  Tex.  App. 
406.  And  the  authorities,  generally,  recognize  the  two  crimes  as 
distinct:  See  Commonwealth  v.  Berry,  99  Mass.  428,  96  Am.  Dec. 
767;  Commonwealth  v.  King,  9  Cush.  284;  Fulton  v.  State,  13  Ark. 
168;  State  v.  Harmon,  106  Mo.  635,  18  S.  W.  128;  State  v.  Wingo, 
89  Ind.  204;  Johnson  v.  People,  113  111.  99.  In  Quinn  v.  People,  128 
111.  333,  15  N.  B.  46,  It  was  said  that  nothing  which  was  made 
larceny  at  common  law  could  be  embezzlement  under  the  IlUnoIii 
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statute.  And  tills  distinction  prevails  though  the  statute  reads 
that  an  embezzlement  of  property  shall  be  larceny:  Commonwealth 
V.  Stearns,  2  Met.  343;  Commonwealth  v.  Simpson,  9  Met.  138; 
Fulton  V.  State,  13  Ark.  1R8. 

Thore  are  a  few  authorities  which  conflict  with  this  view,  how- 
ever, and  which  seem  to  hold  that  the  two  crimes  overlap,  and 
indeed  may  be  Identical  in  some  cases.  Thus  In  State  v.  Tabener. 
U  R.  I.  272.  51  Am.  Eep.  382,  a  conviction  for  embezzlement  was 
su.-: Mined,  though  the  offense  was  also  deemed  to  be  common-law 
larceuy.  And  in  State  v.  Shlrer,  20  S.  C.  392,  where  the  statute 
made  a  breach  of  trust  with  fraudulent  intent  larceny,  it  was  held 
that  the  act  applied  to  cases  which  would  have  been  larceny  at 
common  law  as  well  as  cases  which  the  common  law  did  not  reach. 
The  two  offenses  ®eem  to  be  confused  in  Norton  v.  State,  4  Mo. 
4(31,  though  under  the  present  statute  and  decisions  of  Missouri 
the  distinction  between  the  two  crimes  is  preeerved:  State  v.  Har- 
mon, 106  Mo.  635,  18  S.  W.  12a 

The  chief  distinction  between  the  two  crimes  lies  in  the  character 
of  acquiring  possession  of  the  property.  In  larceny  there  is  a 
trespass,  and  this  crime  involves  the  idea  of  an  unlawful  acquisition 
of  the  property,  while  in  embezzlement  there  is  a  fraudulent  con- 
version of  personal  property  after  Its  possession  has  been  law- 
fully acquired:  See  Simco  v.  State,  8  Tex.  App.  406;  Common- 
wealth V.  King,  9  Cush.  284.  Whether  possession  has  been 
lawfully  acquired,  or  whether  there  is  possession  at  all,  may  fre- 
quently be  a  question  of  great  nicety.  This  will  be  discussed  In 
greater  detail  further  on  In  this  note,  as  well  as  in  a  note  in  volume 
88  on  "Larceny."  The  statutes  defining  embezzlement  were  intended 
to  supplement  the  common  law,  and  to  provide  for  offenses  which 
could  not  be  reached  under  common-law  larceny.  "In  the  common- 
law  definition  of  larceny,"  said  the  court  in  People  v.  Gallagher, 
100  Cal.  466,  35  Pac.  80,  "there  were  two  gaps  through  which,  in  the 
expansion  of  business,  many  criminals  escaped.  The  first  of  these 
gaps  was  caused  by  the  rule  that  to  sustain  a  charge  of  larceny 
It  was  necessary  that  the  stolen  goods  should  have  been  at  some 
time  in  the  prosecutor's  possession.  The  second  was  In  the  as- 
sumption that  when  possession  of  goods  was  acquired  by  a  bailee 
no  subsequent  fraudulent  conversion  constituted  larceny  while  the 
bailment  lasted,  save  In  a  few  excepted  cases.  It  was  to  meet 
these  defects  In  the  common  law  that  statutes  have  been  passed 
In  most.  If  not  In  all,  of  the  states  of  our  Union,  In  some  of  which 
an  offense  Is  created  known  as  embezzlement  larceny,  and  in  others, 
as  In  our  own  statute,  designating  the  offense  as  embezzlement." 
The  distinction  between  the  two  crimes,  it  is  apparent,  relates  to 
some  phase  of  the  question  of  possession  of  the  property  stolen 
or  fraudulently  appropriated. 
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IV.  Property  Which  may  be  Embezzled. 

a.  Character  of  Property.— Embezzlement  being  a  statutory 
crime,  a  person  can  be  convicted  only  upon  proof  of  embezzlement 
of  some  of  the  specific  property  mentioned  in  the  statute.  Hence 
where  the  act  provides  only  for  the  embezzlement  of  money,  notes,, 
cheelis,  and  other  property  of  similar  character,  there  can  be  na 
embezzlement  of  other  assets  or  property  not  within  the  terms  of 
the  statute:  Thalheim  v.  State,  38  Fla.  160,  20  South.  938,  Under 
some  statutes  all  classes  of  personal  property  may  be  embezzled: 
State  V.  Small,  26  Kan.  209.  In  Bork  v.  People,  91  N.  Y.  5,  under 
the  general  term  "property"  was  held  to  be  included  negotiable 
bonds  of  a  municipal  corporation,  complete  in  form,  though  unissued 
when  received  by  the  defendant  as  city  treasurer.  A  similar  con- 
clusion was  reached  in  State  v.  White,  66  Wis.  343,  28  N.  W.  202.. 
But  in  State  v.  Stebbins,  132  Mo.  332,  33  S.  W.  1147,  where  the* 
statute  provided  for  the  embezzlement  of  any  evidence  of  debts 
"negotiable  by  delivery  only,"  it  was  held  that  a  conviction  could  not 
be  had  for  the  converting  by  a  corporate  officer  to  his  own  use, 
before  issuance  by  the  corporation,  of  a  note  of  the  coriwration 
payable  to  his  order.  And  the  embezzlement  of  a  promissory  note 
was  held  not  to  be  an  offense  within  the  meaning  of  an  act  which 
provided  for  "bank  bills  or  notes":  State  v.  Stimson,  24  N.  J.  L.  9. 
Generally,  however,  promissory  notes  and  other  evidences  of  debtb 
are  the  subject  of  embezzlement:  State  v.  Orwig,  24  Iowa,  102.  As 
to  other  kinds  of  property  which  have  been  deemed  the  subject  of 
embezzlement  may  be  mentioned  shares  of  corporate  stock:  People 
V.  Williams,  60  Gal.  1;  money  drawn  as  a  prize  In  a  lottery: 
State  V.  Cloutman,  61  N.  H.  143;  railroad  tickets:  Gommon- 
wealth  V.  Parker,  166  Mas«.  526,  43  N.  E.  499;  and  liquoi-s- 
kept  in  violation  of  law:  Gommon wealth  v.  Smith,  129  Mass. 
104.  Under  a  statute  defining  embezzlement  as  the  fraudulent 
conversion  of  property  delivered  to  be  carried  for  hire,  it  was  held 
that  wheat  delivered  for  the  purpose  of  storage  could  not  be  em- 
bezzled: State  v.  Stoller,  38  Iowa,  321.  The  statutes  of  a  particular 
state  must  be  examined  to  ascertain  what  property  can  be  em- 
bezzled, as  well  as  to  determine  the  other  elements  of  the  crime. 

b.  Value.— The  value  of  the  property  is  not  necessarily  an  essen- 
tial element  in  the  offense:  People  v.  Bork,  31  Hun,  360.  Thus,  the^- 
embezzlement  of  a  horse  or  other  animal  Is  in  some  states  a^ 
felony,  without  regard  to  the  value  of  the  property:  People  v. 
Salorse,  62  Gal.  139;  Washington  v.  State,  72  Ala.  272.  And  a 
statute  providing  for  the  punishment  of  any  person  who  embezzles 
a  railroad  ticket,  the  question  of  its  value  is  Immaterial:  McDaniels 
V.  People,  118  111.  301,  8  N.  E.  687.  But  an  article  embezzled  must 
not  be  wholly  without  value:  Perry  v.  State,  22  Tex.  App.  19,  2 

a  w.  600. 
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Where  the  offense  Is  divided  Into  degrees,  or  where  It  is  a  felony 
or  misdemeanor  according  to  the  value  of  the  property  embezzled, 
value  becomes  an  element  In  the  offense  and  should  be  alleged 
EJid  proved:  People  v.  Donald,  48  Mich  491,  12  N.  W.  669;  People 
V.  Cohen,  8  Cal.  42.  And  where  the  penalty  inflicted  is  in  proportion 
to  the  value  of  the  property,  value  becomes  an  element  which 
should  be  averred  and  proved:  Graut  v.  State,  35  Fla.  581,  48  Am. 
St.  Rep.  263,  17  South.  225.  Where  coin  or  money  of  the  govern- 
ment is  embezzled.  It  is  not  necessary  to  aver  its  value,  because  its 
value  is  established  by  law,  of  which  the  courts  will  take  notice: 
State  V.  Stimson,  24  N.  J.  L.  9;  State  v.  Knox,  17  Neb.  683,  24  N.  W. 
382.  But  it  must  be  lawful,  legal  tender  money  of  the  government 
of  the  United  States,  otherwise  the  courts  will  not  take  judicial 
notice  of  Its  value:  Bork  v.  People,  16  Hun,  478. 

O.  Ownership. 

1.  Must  be  In  Another.— A  person  cannot  commit  the  crime  of 
embezzlement  in  respect  to  money  or  property  which  is  legally  and 
absolutely  his  own.  And  this  is  true  though  he  may  at  the  time 
be  in  debt  and  does  not  intend  to  pay  his  creditors:  Parli  v.  ReeVl,  30 
Kan.  534,  2  Pac.  635.  And  a  government  oflicial,  who  attempts  to 
assign  his  unearned  salary,  since  such  a  contract  is  against  public 
policy  and  void,  may  afterward  collect  such  salary  and  appropriate 
to  his  own  use  without  being  guilty  of  embezzlement:  State  v. 
Williamson,  118  Mo.  146,  40  Am.  St  Rep.  358,  23  S.  W.  1054.  So, 
also,  a  laborer  who  holds  tickets  for  wages,  which  are  not  trans- 
ferable, does  not  part  with  the  legal  and  beneficial  ownership  by 
selling  them,  and  if  he  subsequently  collects  them  and  converts 
the  money  to  his  own  use,  he  does  not  commit  embezzlement: 
St.  Clair  v.  State,  100  Ala.  61,  14  South.  544.  The  failure  of  a 
borrower  to  return  money  is  not  embezzlement,  since  the  property 
Is  his  own:  Ranguth  v.  People.  186  111.  93,  57  N.  E.  832.  Under  the 
Ohio  statute,  however,  it  seems  that  the  property  embezzled  need 
not  be  wholly  the  property  of  another.  Hence,  it  has  been  held 
that  the  agent  and  cashier  of  an  unincorporated  banking  associa- 
tion may  embezzle  the  assets  of  the  association,  although  he  is  him- 
self a  shareholder:  State  v.  Kusnick,  45  Ohio  St.  535,  4  Am.  St  Rep. 
,564,  15  N,  E.  481.  The  Ohio  statute  wholly  omits  the  words  "prop- 
erty of  another"  in  defining  the  crime. 

2.  Evidence  of  Ownership.— A  qualified  ownership  with  the  right 
to  the  possession  and  control  is  all  that  need  be  shown:  Leonard  v. 
State,  7  Tex.  App.  417.  It  is  sufficient  to  show  that  the  property 
embezzled  was  the  property  of  a  corporation  de  facto:  People  v. 
Garter,  122  Mich.  668,  81  N.  W.  924.  A  consignee  has  such  an 
ownership  in  property  consigned  as  will  sustain  a  charge  for  the 
embezzlement  of  such  property  from  him  as  the  owner:  Waterman 
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V.  State,  116  Ind.  51,  18  N.  E.  63.  A  thief  is  such  an  owner  of  money 
that  it  may  be  embezzled  by  one  to  whom  he  has  intrusted  it:  State 
V.  Littschlie,  27  Or.  189,  40  Pac.  167.  One  who  intrusts  paper  to 
another  for  collection  on  commission  has  such  an  interest  In  a  draft 
received  by  the  latter  in  payment  as  will  support  a  prosecution 
for  embezzlement,  although  he  tools  the  agent's  receipt  to  "account 
for  the  proceeds  when  paid":  People  v.  Hanaw,  107  Mich.  337,  65 
N.  W.  231.  A  valid  mortgage  executed  for  a  valuable  consideration 
is  the  property  of  the  mortgagee.  The  mortgagor  has  no  ownership 
in  it;  hence  if  he  secures  possession  for  the  purpose  of  delivering  to 
the  mortgagee,  and  instead  of  so  doing  fraudulently  converts  it  to 
his  own  use,  he  is  guilty  of  embezzlement:  Commonwealth  v.  Con- 
cannon,  5  Allen,  502.  When  there  is  a  contract  of  sale  and  the 
vendee  fails  to  pay  the  purchase  price,  the  vendor  is  not  such  an 
owner  of  the  property  sold  as  will  sustain  a  prosecution  for  em- 
bezzlement: State  V.  Barton,  125  N.  C.  702,  34  S.  E.  553.  And  where 
the  transaction  between  parties  Is  a  sale  of  money  for  money,  there 
is  no  embezzlement:  State  v.  Obuchon,  159  Mo.  256,  60  S.  W.  85. 
An  agent  who  sells  land  belonging  to  his  principal  and  receives 
money  in  part  payment  may  be  guilty  of  embezzlement  by  appro- 
priating it  to  his  own  use  with  a  criminal  intent,  since  it  was 
received  as  part  of  the  purchase  price  and  belongs  to  his  principal, 
notwithstanding  the  money  was  paid  without  the  principal's 
authority:  State  v.  Schilb,  159  Mo.  130,  60  S.  W.  82.  But  in  order 
that  an  agent  may  be  charged  with  embezzlement,  the  property 
must  be  that  of  his  principal.  Hence  where  a  sewing-machine 
agent,  by  authority,  receives  horses  in  exchange  for  machines, 
which  the  principal  refuses  to  take,  the  title  to  the  horses  is  In  the 
agent,  and  upon  a  sale  the  proceeds  vest  in  him,  so  that  a  failure 
and  refusal  to  pay  them  over  to  his  principal  is  not  embezzlement: 
Webb  v.  State,  8  Tex.  App.  310.  Where  an  employer  authorizes  his 
booklceeper  to  sell  the  former's  notes  and  to  deposit  the  proceeds 
In  the  latter's  private  bank  account,  and  to  pay  his  employer  from 
his  bank  account  as  his  employer  might  demand,  the  bookkeeper 
Is  not  guflty  of  embezzlement  If  he  loses  the  money  In  stock 
transactions:  Young  etc.  Co.  v.  Glend inning,  194  Pa.  St.  550.  45 
Atl.  364.  Where  a  landlord  and  tenant  are  joint  owners  of  a  crop, 
■with  possession  in  the  lan'dlord.  he  is  not  guilty  of  embezzlement 
If  he  sells  the  crop  and  refuses  to  account  to  the  tenant  for  his 
share:  State  v.  Keith,  126  N.  C.  1114,  36  S.  E.  169. 

3.  Where  Ag'ent  Entitled  to  Oommissions.— The  fact  that  an 
agent  who  collects  money  for  his  principal  may  be  entitled  to  com- 
missions for  such  collecting  "does  not  give  him  such  an  ownership 
In  the  money  that  he  will  not  be  guilty  of  embezzlement  If  he 
converts  It  to  his  own  tifse:  Clark  v.  Commonwealth,  97  Ky.  76,  29 
8.   W.  973;   Commonwealth   y.   Smith,   129  Mass.   104;   People   r. 
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Hanaw,  107  Mich.  37,  65  N.  W.  231.  The  right  to  receive  com- 
missions does  not  constitute  Joint  ownership  on  the  part  of  an 
agent  with  the  principal  In  the  proceeds  of  the  article  sold:  State 
V.  CJolllns,  1  Marv.  (Del.)  536,  41  Atl.  144;  Brandensteln  v.  Way,  17 
Wash.  293,  49  Pac.  511;  Territcxry  v.  Meyer  (Ariz.),  24  Pac.  183. 

It  must  be  clear,  however,  that  there  is  not  joint  ownership, 
and  there  are  cases  holding  that  one  who  receives  money,  a  por- 
tion of  which  belongs  to  himself,  as  a  commission,  and  which 
he  is  entitled  to  retain  as  such,  is  not  guilty  of  embezzlement, 
though  he  converts  the  whole  to  his  own  use:  Stone  v.  Common- 
wealth, 20  Ky.  Law  Rep.  478,  46  S.  W.  721.  The  cases  which 
hold  that  the  defendant  is  not  guilty  of  embezzlement  seem  to 
turn  upon  the  question  whether  the  agent  follows  collecting  as  a 
business,  In  which  case  he  becomes  a  joint  owner  In  the  funds 
collected,  or  whether  he  is  simply  acting  as  the  mere  agent  or 
eervant  of  his  principal  in  making  the  collection,  in  which  case 
he  is  not  a  joint  owner:  See  Commonwealth  v.  Libbey,  11  Met. 
64,  45  Am.  Dec.  185;  Commonwealth  v.  Stearns,  2  Met.  343;  Clark 
V.  Commonwealth,  97  Ky.  76,  29  S.  W.  973;  State  v.  Kent,  22  Minn. 
41,  21  Am.  Rep.  764.  In  Stone  v.  Commonwealth,  20  Ky.  Law  Rep. 
478,  46  S.  W.  721,  where  the  defendant  acted  as  a  collection  agenv 
and  was  deemed  to  have  a  joint  interest  in  the  fund  collected, 
and  hence  was  not  guilty  of  embezzlement,  the  court  said  that 
the  case  was  different  "if  the  whole  fund  collected  belongs  to  the 
company,  the  agent  getting  his  commission  In  the  nature  of  a 
rebate  out  of  the  sum  actually  paid  over."  A  rule  occasionally 
quoted  Is  this,  that  if  the  money  comes  into  the  servant's  hands, 
and  any  act  remains  to  be  done  before  he  has  the  right  to  talie 
his  share,  wrongful  conversion  to  his  own  use  is  embezzlement; 
but  if,  on  the  receipt  of  the  money,  he  is  entitled  to  his  share 
of  commissions  on  the  claim  collected,  It  Is  not  embezzlement: 
13  Cent  L.  J.  464.  The  latter  part  of  this  rule  was  held  not  to 
be  the  rule  In  Texas:  Aldrlch  v.  State,  29  Tex.  App.  394,  16  S.  W. 
251.  In  State  v.  Covert,  14  Wash.  652,  45  Pac.  304,  a  driver  of 
a  laundry  wagon  was  under  a  contract  which  charged  him  Instead 
of  the  patrons  with  all  the  work  brought  In,  and  he  was  allowed 
to  retain  out  of  his  collections  twenty-two  per  cent  of  the  amount 
due  for  laundry  work,  and  he  was  made  personally  liable  for 
failure  to  collect  from  patrons.  Under  these  circumstances,  the 
relation  of  debtor  and  creditor  was  held  to  exist  between  the 
driver  and  the  laundry  company,  so  that  he  could  not  be  prose- 
cuted for  embezzlement  of  t)ic  money  collected. 

v.    l.itent. 

a.  Necessity  for.— Tbere  must  be  a  fraudulent  Intent  on  the 
part  of  the  accused  to  convert  the  property  to  his  own  use  Id 
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order  to  constitute  the  crime  of  embezzlement:  Robinson  v.  State^ 
109  Ga.  564,  77  Am.  St  Rep.  392,  35  S.  E.  57;  Beaty  v.  State, 
82  Ind.  228;  State  v.  Schilb,  159  Mo.  130,  60  S.  W.  82;  People  v. 
Galland,  55  Mich.  028,  22  N.  W.  81;  People  v.  Hurst,  62  Mich. 
276,  28  N.  W.  8;^S;  State  v.  Temple,  63  N.  J.  L.  375,  43  Atl.  697. 
It  is  the  specific  criminal  intent  that  makes  the  retention  of 
property  fraudulent,  the  mere  retention  without  more  being  in- 
sufficient to  establish  the  offense:  State  v.  Temple,  63  N.  J.  L. 
375,  43  Atl.  697.  The  defendant  must  have  made  an  intentionally 
wrong  disposal  of  the  property,  Indicating  a  design  to  cheat  and 
deceive  the  owner:  People  v.  Hurst,  62  Mich.  276,  28  N.  W.  838. 
Not  mere  concealment,  but  fraudulent  concealment  must  exist: 
Fleener  v.  State,  58  Ark.  98,  23  S.  W.  1. 

A  guilty,  criminal  intent  is  an  essential  element  of  the  crime 
although  the  statute  in  defining  the  offense  fails  to  so  declare  it: 
State  V.  Cunningham,  154  Mo.  161,  55  S,  W.  282;  State  v.  East- 
man, 60  Kan.  557,  57  Pac.  109.  This  last  case  points  out  that 
embezzlement  is  malum  in  se,  and  hence  the  criminal  intent  i» 
essential  though  not  expressly  named,  it  being  only  in  crimes 
which  are  bad  merely  because  prohibited  that  the  guilty  intent  is 
unnecessary.  There  are  a  few  cases  in  which  a  fraudulent  Intent 
seems  to  be  unnecessary.  Thus  where  a  bank  officer  knowingly 
overdraws  his  account  for  his  own  benefit,  it  is  embezzlement  at; 
a  misdemeanor,  even  in  the  absence  of  any  intent  to  defraud,  the 
court  saying  in  such  a  case  that  the  evil  to  be  remedied  by  the 
statute  was  such  officers  knowingly  overdrawing  their  accounts; 
State  V.  Stimson,  24  N.  J.  L.  478.  In  Minnesota  the  failure  of  a 
city  treasurer  to  pay  over  public  money  due  to  negligence  bluC 
mismanagement  of  his  trust  is  embezzlement,  though  no  actual 
or  deliberate  purpose  to  defraud  the  city  is  shown:  State  v.  Czizek, 
38  Minn.  192,  36  N.  W.  457.  So  under  the  statutes  of  Vermont, 
an  insurance  agent  who  appropriates  to  his  own  use  money  received 
by  him  as  such  agent  is  guilty  of  embezzlement,  though  he  may 
have  had  no  fraudulent  and  felonious  intent  to  steal:  State  v. 
Hopkins,  56  Vt.  250. 

b.  When  Sufficiently  Appears.— It  is  suflicient  evidence  of  a 
fraudulent  intent  to  show  that  the  act  was  forbidden  by  law  and 
was  Intentionally  done:  State  v.  Silva,  130  Mo.  440.  32  S.  W.1007,  An 
Intent  to  embezzle  may  be  Inferred  from  a  felonious  or  fraudulent 
conversion:  State  v.  Schilb,  159  Mo.  130,  60  S.  W.  82;  State  v.  No- 
land,  111  Mo.  473,  19  S.  W.  715.  A  fraudulent  intent  Is  sufficiently 
shown  where  It  appears  that  the  defendant,  an  express  agents 
secretly  took  the  money,  and  did  not  confess  to  the  taking  until 
he  was  found  out  and  charged  with  it:  Smith  v.  State,  34  Tex.  Cr, 
Bep.  265.  30  S.  W.  230. 
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The  mere  failure  to  enter  the  receipt  of  money  by  an  agent  does 
tiot  show  a  criminal  Intent,  but  If  coupled  with  a  false  entry  It 
may:  State  v.  Collins,  1  Marv.  (Del.)  536,  41  Atl.  144.  The  mere 
■detention  of  money  by  an  aprent  does  not  In  itself  warrant  the 
Inference  of  a  fraudulent  intent  to  misapply  it,  since  such  detention 
mlerht  be  from  an  honest  claim  of  ripht  and  from  a  dishonest  mo- 
tive: State  V.  Foster,  1  Penne.  (Del.)  280,  40  Atl.  939.  And  the 
retention  under  an  honest  claim  of  right  will  not  usually  be  em- 
bezzlement: State  V.  Collins,  1  Marv.  (Del.)  536,  41  Atl.  144;  Beaty 
V.  State,  82  Ind.  228.  An  unexplained  failure  to  pay  over  money 
does  not  raise  a  presumption  of  felonious  appropriation  sutflclent 
to  convict:  State  v.  O'Kean,  36  La.  Ann.  901,  And  while  the  mere 
failure  to  pay  over  money  is  not  sufficient  evidence  of  a  fraudu- 
lent Intent,  It  may  be  If  coupled  with  concealment  on  the  part  of 
the  accused:  Fleener  v.  State,  58  Ark.  98,  23  S.  W.  1.  And  see 
State  V.  Ezzard,  40  S.  C.  312,  18  S.  E.  1025.  Even  in  the  case 
of  a  public  officer,  it  has  been  held  that  mere  failure  to  pay  over 
the  amount  with  which  such  officer  Is  chargeable  is  not  of  itself 
alone  sufficient  to  establish  a  fraudulent  appropriation:  Robinson 
V.  State,  109  Ga.  564,  77  Am.  St.  Rep.  392,  35  S,  E.  57.  Though  in 
United  States  v.  Adams,  2  Dak.  305,  9  N.  W.  718,  the  unlawful  ex- 
penditure of  money  by  a  public  officer  even  in  good  faith  was 
deeniPd  to  be  embezzlement,  the  court  saying  that  where  the  act 
or  omission  was  of  itself  made  to  constitute  the  offense,  knowingly 
and  willfully  doing  the  act,  or  omitting  to  perform  the  duty  im- 
posed, carried  with  it  a  conclusive  Inference  of  criminal  Intent, 
and  no  other  evidence  of  such  intent  was  necessary.  A  similar 
ruling  was  made  under  the  Michigan  statutes  in  People  v.  Warren, 
122  Mich.  504,  80  Am.  St.  Rep.  582,  81  N.  W.  360,  at  least  so  far  as 
making  the  knowingly  doing  of  the  prohibited  act  prima  facie 
evidence  of  the  offense,  and  it  was  held  that  to  constitute  embezzle- 
ment In  a  public  officer  it  was  not  necessary  that  the  unlawful 
appropriation  should  be  with  an  intent  to  forever  exclude  the 
rightful  owner  from  use  and  possession,  the  court  pointing  out  that 
most  men  who  use  public  funds  do  not  mean  to  permanently  retain 
them. 

If  acts  are  fraudulently  done,  they  are  done  with  a  criminal 
Intent:  Spalding  v.  People,  172  111.  40,  49  N.  E.  993. 

The  wrongful  use  by  an  attorney  of  his  client's  money  is  not 
embezzlement,  in  the  absence  of  a  criminal  Intent  to  fraudulently 
appropriate:  State  v.  Smith,  47  La.  Ann.  432,  16  South.  938.  A 
servant  who  gives  away  old  tools  of  his  master  as  a  matter  of 
charity  Is  not  criminally  liable,  since  there  is  no  criminal  Intent: 
State  v.  Fritchler,  54  Mo.  424.  And  there  Is  no  sufficient  evidence 
of  a  felonious  Intent,  where  a  servant  rides  his  master's  horse  to 
a  town  twenty  miles  distant,  where  he  ties  it  and  leaves  it,  but  does 
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not  offer  to  sell  or  otherwise  convert  it:  Ximenez  v.  State  (Tex.),  54 
S.  W.  588. 

c.  Time  When  Must  Appear.— The  Intent  to  feloniously  appro- 
priate money  or  property  must  exist  at  the  time  of  the  appropri- 
ation: Beaty  v.  State,  82  Ind.  228;  State  v.  Reilly,  4  Mo.  App.  392. 
But  it  is  immaterial  tliat  the  defendant,  at  the  time  of  appropriat- 
ing the  money  or  property  to  his  own  use,  intended  to  restore  It 
to  the  owners  before  his  appropriation  of  it  became  known: 
Commonwealth  v,  Tuclierman,  10  Gray,  173.  And  this  Intent 
to  steal  must  be  formed  after  the  person  has  acquired 
possession  of  the  property:  People  v.  Smith,  23  Gal.  280;  State  v. 
Stone,  68  Mo.  101;  Johnson  v.  People,  113  111.  99.  Indeed,  the  time 
when  this  intent  to  steal  is  formed  marks  the  distinction  between 
larceny  and  embezzlement  as  it  is  generally  recognized.  If  at  the 
time  the  person  receives  the  property  he  had  the  fraudulent  intent 
to  convert  it  to  his  own  use  and  to  deprive  the  owner  of  it,  and 
did  in  fact  obtain  possession  for  that  purpose,  then  the  crime  is 
larceny.  But  If  the  original  taking  was  not  felonious,  and  the 
intent  to  steal  was  not  formed  until  after  possession  was  obtained, 
the  ofifense  is  embez'zlement:  People  v.  Salorse,  62  Gal.  139;  People 
V.  Smith,  23  Gal.  280;  Levy  v.  State,  79  Ala.  259;  State  v.  Stone, 
68  Mo.  101;  State  v.  Williams,  35  Mo.  229. 

If  one  intrusted  with  property  converts  it  by  a  sale  with  the 
pui-pose  of  fraudulently  appropriating  it,  the  offense  is  embezzle- 
ment. But  if  at  the  time  of  the  sale  no  such  Intent  existed,  and  he 
intended  to  turn  over  the  proceeds  to  the  owner,  but  later  conceived 
the  fraudulent  purpose  and  converted  the  proceeds,  there  Is  no 
embezzlement  of  the  property  sold:  Leonard  v.  State,  7  Tex.  App. 
417;  Cole  v.  State,  16  Tex.  App.  461;  Huggins  v.  State  (Tex.),  60 
S.  W.  52. 

A  collector  of  public  revenues  Is  guilty  of  embezzlement  whether 
he  forms  the  intention  to  convert  the  money  to  his  own  use  at  the 
time  or  after  he  makes  the  collection:  State  v.  Findley,  101  Mo.  217, 
14  S.  W.  185.  From  the  syllabus  in  Davis  v.  State,  54  Neb.  177,  74 
N.  W.  599,  it  would  appear  that  a  bailee  might  be  guilty  of  em- 
bezzlement though  he  had  the  intent  to  fraudulently  appropriate 
the  property  at  the  time  he  received  it  into  his  possession.  The 
opinion  dees  not  seem  to  support  this,  neither  does  the  case  cited  and 
relied  upon,  viz..  Ford  v.  State,  46  Neb.  390,  64  N.  W.  1082,  although 
It  may  be  that  under  the  statute  of  that  state,  the  intent  may  exist 
at  the  time  the  property  is  received  and  the  crime  still  be  emhezzle- 
ment  A  similar  Inference  may  be  read  Into  the  opinion  In  People 
V.  Glville,  44  Hun,  497.  In  Rhode  Island  It  is  held  squarely  that 
the  intent  to  fraudulently  appropriate  money  may  be  conceived 
before  the  agent  gets  possession  of  it:  State  y.  Tabener,  14  B.  I. 
272,  51  Am.  Rep.  382 
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VI.    Possession. 

a.  Lawful  Possession.— The  statutory  crime  of  embezzlement  was 
<Teated  to  remedy  defects  in  the  common  law  of  larceny.  The  two 
chief  defects  related  to  possession,  no  conviction  for  larceny  being 
possible  where  the  property  taken  had  never  been  in  the  actual 
possession  of  the  prosecutor,  nor  was  It  possible  where  the  offender 
had  lawfully  acquired  possession:  People  v.  Gallagher,  100  Oal. 
466,   36  Pac.   80. 

Every  larceny  at  common  law  Included  a  trespass;  hence  no  one 
lawfully  in  the  possession  of  property  could  commit  larceny  there- 
of: Johnson  v.  People,  113  111.  99.  Theft  involves  the  idea  of  an 
unlawful  acquisition,  while  embezzlement  is  the  fraudulent  conver- 
sion of  personal  property  after  its  possession  has  been  lawfully 
acquired:  Simco  v.  State,  8  Tex.  App.  406.  "The  chief  distinction 
between  the  two  crimes,"  6aid  the  court  in  People  v.  Belden,  37  Cal. 
51,  "is  that  in  embezzlement  the  guilty  party  has,  and  in  larceny 
he  has  not,  the  possession  of  the  property  at  the  time  of  the  com- 
mission of  the  offense."  Hence  if  a  wife  as  agent  of  a  third 
person  comes  into  the  possession  of  property,  no  right  of  possession 
is  thereby  conferred  upon  her  husband,  and  if  he  appropriates 
the  property  to  his  own  use,  the  offense  is  larceny  and  not  embezzle- 
ment: PuUam  V.  State,  78  Ala.  31,  56  Am.  Rep.  21.  The  gist  of 
the  offense  of  larceny  is  the  felonious  taking  of  what  is  another's 
with  the  simultaneous  intent  in  the  taker  of  misappropriating  it, 
while  in  embezzlement  there  Is  no  felonious  taking,  but  the  wrong- 
doer acquires  possession  with  the  consent  of  the  owner:  State  v. 
Cunningham,  154  Mo.  161,  56  S.  W.  282;  Spalding  v.  People,  172 
IlL  40,  49  N.  E.  993. 

We  have  previously  noted  that  the  intent  with  which  the  poe- 
session  of  the  property  is  acquired  may  determine  whether  the 
crime  is  larceny  or  embezzlement.  If  possession  is  obtained  by 
means  of  fraud  for  the  purpose  of  stealing  it,  then  there  is  no 
lawful  possession,  the  real  consent  of  the  owner  is  not  given,  and 
the  trespass  essential  to  the  crime  of  larceny  exists:  See,  in  addition 
to  cases  before  cited,  Johnson  v.  People,  113  111.  99;  CJommon wealth 
V.  Simpson,  9  Met.  138;  Fulton  v.  State,  13  Ark.  168.  In  this  last  case 
It  was  expressly  said  that  the  intention  with  which  the  defendant 
obtained  possession  of  the  property,  was  the  turning  point  in  thft 
case.  And  wlille  this  is  the  rule  prevailing  generally,  there  are  a 
few  authorities  to  the  contrary.  Thus,  in  Golden  v.  State,  22 
Tex.  App.  1,  2  S.  W.  531,  the  court,  while  admitting  the  distinction 
between  the  two  crimes,  says  tliat  though  possession  may  have 
been  fraudulently  obtained,  yet  from  the  owner's  point  of  view,  the 
property  may  have  been  intrusted  to  the  defendant  so  that  his 
fraudulent    appropriation  of  it  would  be  embezzlement    In    thi* 
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case,  money  was  turned  over  to  the  defendant  for  deposit  in  a 
bank.  The  owner  "intrusted  it  to  him  for  that  and  no  other  pur- 
pose," said  the  court.  "At  the  very  time  he  obtained  it,  it  is  true 
that  to  all  intents  and  purposes  he  was  a  thief,  intending  to  steal 
it;  but  in  so  far  as  she  was  concerned,  she  was  only  creating  him  her 
agent  to  talse  the  money  for  deposit  for  her  to  the  bank In- 
stead of  complying  with  the  purposes  of  the  trust  and  his  agency, 
he  misapplied,  misappropriated,  embezzled,  and  converted  to  his 
own  use  the  money  so  confided  to  him.  The  evidence  makes  a  most 
clear  and  indubitable  case  of  embezzlement,  even  though  it  may, 
contain  all  the  essential  elements  of  theft  also."  It  must  be  con- 
fessed that  there  is  considerable  sound  sense  in  such  a  view,  and 
that  from  the  owner's  and  bailor's  point  of  view,  the  crime  of  em- 
bezzlement may  be  complete,  although  this  view  ha«  not  prevailed 
generally  in  this  country.  It  Vi'as  pointed  out  in  State  v.  Tabemer, 
14  R.  I.  272,  51  Am.  Rep.  382,  that  the  result  of  the  discussion  as 
to  the  nature  of  possession  and  the  character  of  acquiring  it  "was 
to  introduce  into  this  branch  of  the  criminal  law  a  degree  of  intri- 
cacy and  confusion  which  caused  frequent  failures  of  justice." 
After  quoting  the  statute  to  show  the  class  of  agents  who  could 
commit  embezzlement,  the  court  continued:  "The  obvious  meaning 
is  that  any  agent  who  has  money  in  his  possession,  which  has  come 
into  his  possession  by  virtue  of  his  agency,  is  punishable  under  the 
statute  if  he  embezzles  or  fraudulently  converts  it.  We  do  not 
see  how  the  fact  that  he  gets  the  money  by  fraud,  or  that  before 
he  gets  it  he  has  conceived  the  pui-pose  of  appropriating  it,  can  take 
the  case  out  of  the  statute,  if  the  money  so  received  can  be  held 
to  have  come  into  his  possession  by  virtue  of  his  agency." 

Possession  may  also  become  illegal,  after  being  lawful  in  its 
origin,  and  in  such  case  the  offense  is  larceny  and  not  embezzle- 
ment. Thus,  if  a  servant  or  bailee  Is  given  a  package  to  carry 
away  for  a  purpose,  and  he  breaks  the  package  and  appropriates 
the  contents,  the  contract  of  bailment  Is  said  to  be  terminated, 
and  his  possession  becomes  unlawful  so  that  tbe  crime  is  larceny, 
and  not  embezzlement:  State  v.  Fairclough,  29  Conn,  47,  76  Am. 
Dec.  590;  Johnson  v.  People,  113  111.  99.  The  breaking  of  the 
package  constitutes  the  trespass  which  distinguishes  the  two  crimes: 
Nichols  v.   People.  17  N.  Y.  114. 

b.  Distinction  Between  Possession  and  Custody. 
1.  Generally,— Most  of  the  cases  draw  a  clear  distinction  between 
the  possession  of  property  and  Its  custody  as  bearing  on  the  ques* 
tlon  whether  the  crime  Is  larceny  or  embezzlement.  In  every  lar- 
ceny  there  must  be  a  trespass,  and  trespass  Is  an  injury  to  the 
possession  only.  But  there  may  be  an  apparent  possession  which 
amounts  to  custody  only,  the  real  possession  being  in  the  owner. 
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And  where  such  custody  exists,  an  appropriation  of  the  property 
amounts  to  a  trespass,  and  Is  hirceny  and  not  embezzlement.  It 
was  deemed  almost  a  maxim  of  the  common  law  that  whore  one 
Ijad  the  bare  charjre  or  custody  of  the  goods  of  another,  the  lepal 
possession  remained  in  the  owner,  and  the  person  ml;;ht  be  guilty 
of  trespass  and  larceny  in  fraudulently  converting  them  to  his  own 
>i9e:  Brown  v.  People,  20  Colo.  161,  36  Pac.  lOiO;  People  v.  PerinI, 
94  Cal.  573,  29  Pac.  1027;  Commonwealth  v.  James,  1  Pick.  373; 
Johnson  v.  People,  113  111.  99;  Commonwealth  v.  O'Malley,  97  Mass. 
584. 

A  guest  at  a  hotel  or  private  house  has  the  mere  custody  of  the 
personal  property  he  uses,  so  that  if  he  appropriates  it,  it  is  larceny: 
Johnson  v.  People,  113  111.  99.  So,  where  a  purchaser  of  goods 
hands  to  the  seller  a  bill  of  money  exceeding  the  purchase  price, 
intending  that  the  seller  return  the  change,  the  appropriation  by 
the  seller  of  the  entire  amount  to  his  own  use  Is  larceny:  Finkel- 
stein  V.  State,  105  Ga,  617,  31  S.  E.  589.  And  where  one  hands  to 
another  a  sum  of  money  to  take  a  part  out  and  return  the  balance, 
the  owner  only  parts  with  the  custody,  and  if  any  offense  is  com- 
mitted, it  is  larceny:  Commonwealth  v.  O'Malley,  97  Mass.  584. 
This  case  was  followed  in  People  v.  Johnson,  91  Cal.  26^),  27  Pac. 
663,  where  money  was  handed  to  a  lottery  agent  who  proposed 
to  explain  how  the  drawings  were  made,  and  who  refused  to  return 
the  money  after  making  the  Illustration.  Having  parted  merely 
with  the  custody  of  the  rponey,  it  was  held  that  the  defendant 
could  not  be  convicted  of  embezzlement.  The  concurring  opinions, 
however,  criticise  this  Massachusetts  case,  Chief  Justice  Beatty? 
eaying  that  "such  fine-spun  distinctions  serve  but  one  purpose. 
They  do  not  tend  in  the  slightest  degree  to  shield  the  innocent,  but 
only  to  furnish  an  additional  loop-hole  of  escape  for  the  guilty." 
In  the  principal  case  the  giving  of  money  to  another  to  get  changed 
was  held  to  be  embezzlement.  There  is  probably  a  tendency  in 
some  of  the  more  recent  cases  not  to  allow  these  technical  distinc- 
tions to  defeat  the  ends  of  justice.  Nevertheless,  the  distinction  be- 
tween custody  and  possession  is  very  thoroughly  imbedded  in  the 
law  generally.  In  Fulcher  v.  State,  32  Tex.  Cr.  Rep.  621,  25  S.  W. 
625,  a  check  was  overpaid  by  mistake,  the  payee  appropriating  the 
money  to  his  own  use,  and  it  was  held  that  there  was  no  bailment 
of  the  excess  of  the  amount  named  in  the  check,  the  defendant 
merely  having  the  custody  of  the  money.  Several  cases  in  which  a 
person  merely  has  the  custody  of  property  are  mentioned  In  Johnson 
V.  People,  113  111.  99,  the  syllabus  reading  thus:  *'At  the  common 
law  there  are  three  cases  in  which  a  conviction  for  larceny  may  be 
sustained  when  the  apparent  possession  is  in  the  accused:  1.  Where 
the  accused  has  the  mere  custody  of  the  property,  as  contradis- 
tinguished from  possession,  as 'in  the  case  of  servants  and  the  like; 
2.  Where  be  obtains  the  custody  and  apparent  possession  by  meana 
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of  fraud,  or  with  the  present  purpose  to  steal  the  property;  and 
3.  Where  one  having  acquired  possession  by  a  valid  contract  of 
bailment,  which  is  afterward  terminated  by  some  tortious  act  of 
the  bailee,  or  otherwise,  whereby  the  possession  reverts  to  the 
owner,  leaving  the  custody,  merely,  with  the  former,  and  he  feloni- 
ously converts  the  property  to  his  own  use." 

2.  In  Case  of  Servants.— A  servant  or  agent  occupies  a  different 
position  with  reference  to  his  master's  property  from  that  of  other 
bailees,  for  the  possession  of  the  agent  or  servant  is  the  possession 
of  the  master  or  owner,  and  If  the  property  is  converted  it  is  lar- 
ceny, although  there  was  no  felonious  intent  when  he  received  the 
property  into  his  custody,  because  the  property  being  in  the  posses- 
Bion  of  the  owner,  the  trespass  necessary  to  constitute  larceny  is 
committed:  Phelps  v.  People,  72  N.  Y.  534;  State  v.  Schingen,  20 
Wis.  74.  The  servant  has  the  mere  custody  of  his  master's  goods, 
and  his  possession  is  that  of  the  master.  Hence  if  he  appropriates 
them  to  his  own  use  with  intent  to  steal,  it  is  larceny.  The  neces- 
sary trespass  occurs  where  he  changes  his  custody  of  his  master's 
goods  into  an  adverse  possession  in  himself  with  a  felonious  intent: 
Powell  V.  State,  34  Arli.  693;  Brown  v.  People,  20  Colo.  161,  36  Pab. 
1040.  It  has  therefore  been  held  that  a  warehouse  foreman,  who 
has  authority  to  deliver  property  stored  therein  upon  proper  orders, 
but  who  has  no  authority  to  sell,  commits  larceny  if  he  sells  the 
property:  People  v.  Perini,  94  Cal.  573,  29  Pac.  1027.  A  clerk  of  a 
store,  who  is  under  the  direction  and  supervision  of  the  owner,  has 
the  mere  custody  of  the  goods  therein,  so  that  a  felonious  appro- 
priation Is  larceny  and  not  embezzlement:  Zysman  v.  State  (Tex.), 
60  S.  W.  669.  Where  one  is  left  with  the  key  to  a  storehouse,  tem- 
porarily, for  the  purpose  of  taking  care  of  the  storehouse,  he  has 
merely  the  custody  of  the  goods  therein,  and  if  he  appropriates  them 
with  felonious  intent  the  crime  is  larceny:  Rolder  v.  State,  39  Tex. 
Cr.  Rep.  199,  45  S.  W.  570;  Wall  v.  State,  75  Ga.  474.  The  mere 
physical  possession  or  access  to  property  is  wholly  insufficient  to 
render  one  guilty  of  embezzlement.  Hence  a  farm  hand  who  takes 
wheat  from  a  granary  and  sells  it  is  guilty  of  larceny:  Colip  v. 
State,  153  Ind.  584,  74  Am.  St.  Rep.  322,  55  N.  E.  739.  So  the 
taking  of  money  from  the  master's  drawer  is  larceny:  Common- 
wealth V.  Ryan,  155  Mass.  523,  31  Am.  St  Rep.  560,  30  N.  E.  364. 
But  under  the  statute  of  South  Carolina,  the  taking  of  the  master's 
money  by  a  clerk  was  deemed  within  the  statute  defining  em- 
bezzlement, though  it  may  have  also  been  larceny  at  common  law: 
State  V.  Shirer,  20  S.  C.  392.  And  in  State  v.  Wingo,  89  Ind.  204, 
It  was  said  that  In  the  absence  of  the  Indiana  statute  defining  em- 
bezzlement, the  ofl'ense  of  the  servant  would  have  been  lapceny, 
since  the  possession  of  the  servant  was  deemed  the  possession  of 
the  master.  A  practically  similar  holding  is  to  be  found  in  Ennis 
V.  State,  3  Iowa,  67,  wliere  a  team  of  horses  and  a  wagon  were  In» 
Am.  St.  Rep.,  Vol.  LXXXVII— 3  . 
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trusted  to  a  servant  by  his  master.  Under  some  of  the  statutes 
which  name  the  crime  larceny  after  trust,  there  would  appear  to  be 
a  tendency  to  bold  a  servant  or  agent  guilty  of  embezzlement  who 
appropriates  property  of  his  principal  Intrusted  to  him  for  his  prin- 
cipal's benefit:  Mobley  v.  State,  114  Ga.  54-1,  40  S.  E.  728.  In  this 
case  money  was  given  to  a  servant  for  the  purpose  of  getting  change, 
and  the  offense  was  deemed  to  be  embezzlement  under  the  statute 
and  not  larceny,  the  court  drawing  a  distinction  between  giving 
money  to  a  stranger  for  the  purpose  of  changing  it  which  would  be 
larceny,  the  stranger  having  the  custody  merely,  and  giving  money 
to  a  servant  who  occupies  a  fiduciary  relation  toward  his  master. 
The  whole  matter  turns  largely  on  the  statutory  definition  of  the 
offense.  It  will  be  seen  later  that  In  some  states  any  conversion 
of  property  in  the  possession  of  a  servant  would  sustain  a  convic- 
tion for  embezzlement  merely  because  of  the  trust  relation,  the  dis- 
tinctions relating  to  custody  and  possession  having  no  bearing  on 
the  question. 

In  many  of  the  states  the  character  of  a  servant's  possession  is 
considered  different  according  to  whether  it  is  acquired  directly 
ffom  the  master  or  from  a  third  person  to  deliver  to  the  master. 
The  matter  will  be  found  elaborately  discussed  in  Commonwealth 
V.  Ryan,  155  Mass.  523,  31  Am.  St.  Rep.  5G0,  30  N.  E.  364,  where  it 
was  held  that  for  a  servant  to  convert  property  delivered  to  him  by 
a  third  person  for  his  master  was  not  larceny,  iwovided  he  does  so 
before  the  goods  have  reached  their  destination,  or  provided  noth- 
ing more  has  happened  to  reduce  him  to  a  mere  custodian;  while, 
on  the  other  hand,  if  the  property  is  delivered  to  the  servant  by 
his  master,  he  obtains  merely  the  custody  of  the  goods,  and  a  con- 
version of  them  would  be  larceny.  In  this  case  a  servant  received 
money  from  the  sale  of  his  master's  goods,  and  dropped  it  Into  a 
money  drawer  of  a  cash  register,  having  an  intent  to  appropriate 
It,  slipping  it  into  the  drawer  merely  for  his  own  convenience, 
and  it  was  held  that  subsequently  talking  it  from  the  drawer  for 
his  own  use  was  embezzlement.  So  a  servant  who  obtains  money 
at  a  bank,  on  a  check  drawn  by  his  master,  is  guilty  of  embezzle- 
ment if  he  appropriates  it:  Commonwealth  v.  King,  9  Cush.  284. 
Goods  to  be  the  subject  of  larceny  must  be  in  the  actual  or  legal 
I)ossession  of  the  master  before  passing  into  the  custody  of  the  ser- 
vant; and  if  they  are  'delivered  by  a  third  person  to  the  servant  for 
the  master  and  converted  by  the  servant  before  they  reach  their 
ultimate  destination,  the  servant  has  the  possession  and  not  the 
custody  of  the  goods,  and  the  offense  is,  therefore,  embezzlement 
and  not  larceny:  Cody  v.  State,  31  Tex.  Cr.  Rep.  183,  20  S.  W.  398; 
Warmoth  v.  Commonwealth,  81  Ky.  133. 

A  servant  who  takes  an  article,  delivered  to  him  by  his  master, 
from  one  room  to  another,  and  converts  it,  is  guilty  of  larceny, 
since  he  has  the  mere  custody  of  the  article:  United  States  v. 
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Clew,  4  Wash.  C.  C.  700,  Fed.  Cas.  No.  14,819.  And  a  servant  who 
has  the  custody  of  goods  from  his  master  to  use  in  connection 
with  his  master's  business,  is  guilty  of  larceny  if  he  converts  them 
to  his  own  use:  Commonwealth  v.  Berry,  99  Mass.  428,  96  Am.  Dec. 
707.  A  clerk  and  packer  who  enters  his  master's  store  and  feloni- 
ously takes  goods  for  his  own  use  commits  larceny,  and  not  em- 
bezzlement: Commonwealth  v.  Davis,  104  Mass.  548. 

c.    Character  in  Which  Property  is  Held. 

1.    By  Virtue  of  Employment. 

A.  Servants  and  Agents.— The  statutes  defining  embezzlement 
were  mainly  and  generally  intended  to  reach  the  eases  of  servants, 
agents,  and  others  occupying  fiduciary  relations,  whose  conversion 
of  property  would  not  be  larceny  because  their  possession  of  it 
would  be  lawful.  Hence,  embezzlement  is  frequently  defined  as 
the  converting  or  misapplying,  by  a  clerk,  agent,  or  servant  or 
other  person  mentioned  in  the  statute,  without  the  consent  of  his 
principal  or  master  of  any  money  or  other  pi-operty  which  shall 
"come  into  his  possession  by  virtue  of  his  employment.  Under  such 
statutes,  therefore,  the  property  embezzled  must  come  into  the  em- 
ployee's possession  by  virtue  of  his  employment:  State  v.  Johnson, 
49  Iowa,  141;  Ex  parte  Hadley,  31  Cal.  108;  People  v.  Sherman,  10 
Wend.  298,  25  Am.  Dec.  563;  Lowenthal  v.  State,  32  Ala.  589;  State 
v.  Jennings,  98  Mo.  493,  11  S.  W.  980;  Ex  parte  Ricord,  11  Nev. 
287;  Johnson  v.  Commonwealth,  5  Bush.  430. 

If  an  agent  obtains  the  money  of  his  principal  in  the  capacity  of 
agent,  although  in  an  unauthorized  manner,  it  is  embezzlement 
for  him  to  convert  it  to  his  own  use:  Ex  parte  Hadley,  31  Cal.  108; 
People  V.  Gallagher,  100  Cal.  466,  35  Pac.  80.  Even  an  agent  who 
has  been  dismissed  from  his  employment  may  be  guilty  of  em- 
bezzling property  of  which  he  obtains  possession  by  virtue  of  his 
supposed  employment  a  few  days  after  dismissal:  State  v.  Jennings, 
98  Mo.  493,  11  S.  W.  980.  A  clerk  who  is  intrusted  with  bills  to 
collect  receives  the  money  paid  on  them  by  virtue  of  his  employ- 
ment: Ex  parte  Eioord,  11  Nev.  287.  A  keeper  of  a  county  poor- 
house  may  embezzle  the  property  and  supplies  which  come  into  his 
possession  by  virtue  of  his  employment:  Coats  v.  People,  4  Park. 
O.  C.  662.  Money  embezzled  need  not  be  intrusted  to  an  agent  by  his 
employer  if  he  gets  possession  of  it  by  virtue  of  his  agency,  as  In 
the  case  of  an  express  agent:  Commonwealth  v.  Clifford,  96  Ky. 
4,  27  S.  W.  811. 

Under  the  statutes  relating  to  embezzlement  by  an  agent  or  other 
like  person  of  property  which  he  receives  by  virtue  of  his  employ- 
ment, it  seems  that  the  distinction  as  to  custody  and  possession 
may  have  no  place,  the  main  inquiry  being  whether  the  property 
came  to  his  possession  by  virtue  of  his  employment,  and  If  It  did, 
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a  frandulent  appropriation  of  it  is  embezzlement,  notwithstanding 
the  rule  that  the  possession  of  a  servant  Is  that  of  his  master. 
Thus,  in  Indiana,  embezzlement  relates  to  cases  where  the  property 
is  in  the  control  or  possession  of  the  wrongdoer  by  virtue  of  his  em- 
ployment, while  to  constitute  larceny  the  property  must  be  In  the 
actual  possession  of  the  owner  or  have  been  wrongfully  obtained 
from  him  by  fraud:  Wynegar  v.  State,  157  Ind.  577,  G2  N.  E.  38. 
So  the  Kentucky  statute  makes  guilty  of  embezzlement  any  who 
convert  property  intrusted  to  them,  or  placed  in  their  hands  for  the 
purpose  of  being  carried  or  delivered:  Johnson  v.  Commonwealth, 
5  Bush,  430.  And  it  would  seem  that  If  an  agent  obtains  possession 
by  virtue  of  his  employment  the  crime  would  be  embezzlement,  and 
not  common-law  larceny,  though  his  possession  was  fraudulently 
obtained:  See  Golden  v.  State,  22  Tex.  App.  1,  2  S.  W.  531.  Even  if 
the  crime  might  have  been  larceny  at  common  law,  by  reason  of 
the  fact  that  the  agent  had  merely  the  custody  of  the  property 
and  not  its  possession,  or  by  reason  of  the  fact  that  the  possession 
was  fraudulently  obtained,  this  would  not  prevent  the  person  from 
being  convicted  of  the  statutory  oflfense:  Lowenthal  y.  State,  32 
Ala.  589;  State  v.  Taberner,  14  R.  I.  272,  51  Am.  Rep.  382. 

To  constitute  embezzlement  by  an  employe  of  a  corporation,  the 
property  must  come  into  his  possession  by  virtue  of  his  employ- 
ment: McAleer  v.  State,  46  Neb.  116,  64  N.  W.  358.  A  treasurer  of 
a  railroad  is  an  officer  of  an  incorporated  company:  Commonwealth 
V.  Tuckerman,  10  Gray,  173.  But  the  money  which  he  embezzles 
must  oome  under  his  care  or  into  his  possession  by  virtue  of  his 
office:  Bartow  v.  People,  78  N.  Y.  377.  A  bank  president  has  such 
possession  of  the  funds  of  the  bank  that  he  can  embezzle  them, 
although  his  possession  and  control  Is  not  exclusive  of  other  officers: 
Reeves  v.  State,  95  Ala.  31,  11  So'uth.  158.  If  the  position  of  a 
bank  officer  gives  him  a  superior  or  a  joint  and  concurrent  pos- 
eession,  custody,  or  control  of  the  bank  funds,  with  subordinate 
officers  or  agents  of  the  bank,  it  constitutes  such  possession  as 
will  render  the  appropriation  of  funds  to  his  own  use  embezzle- 
ment: State  V.  Kortgaard,  62  Minn.  7,  64  N.  W.  51. 

If  the  agent  or  employ^  has  not  authority  to  receive  money  or 
property,  he  does  not  come  into  its  possession  by  virtue  of  his 
employment,  and  is,  therefore,  not  guilty  of  embezzlement,  although 
the  party  who  gave  him  the  money  or  property  supposed  him  to  be 
authorized  to  receive  It:  State  v.  Johnson,  49  Iowa,  141;  Brady  y. 
State,  21  Tex.  App.  659,  1  S.  W.  462.  So  a  loan  agent  who  obtained 
a  loan  for  the  prosecuting  witness,  the  money  to  be  paid  to  the 
latter  when  he  had  executed  a  mortgage,  is  not  guilty  of  embezzle- 
ment of  his  principal's  money  when  he  appropriates  it  before  the 
mortgage  Is  given,  for  until  then  the  money  belongs  to  the  lender 
and  is  not  held  by  him  as  his  principal's  money  by  virtue  of  his 
agency:  State  v.  Cooper,  102  Iowa,  146,  71  N.  W.  197.    And  a  lessor 
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of  land  who  takes  the  crop  raised  by  his  lessee  and  refuses  to 
account  to  him  for  it  is  not  an  agent  or  servant  within  the  meaning 
of  the  statute,  and  does  not  hold  the  property  by  reason  of  any 
such  relationship:  State  v.  Keith,  126  N.  C.  1114,  36  S.  E.  169. 

B.  Public  Officers.— Public  officers  occupy  the  same  kind  of  a 
position  as  other  agents  under  these  statutes,  and  the  money  or 
property  in  their  possession  must  be  received  by  virtue  of  their 
office  or  the  offense  is  not  embezzlement.  Thus,  unissued  rnunicipal 
bonds  in  the  custody  of  a  city  comptroller  are  held  by  him  by  virtue 
of  his  office,  so  that  he  can  embezzle  them,  tliough  the  city  mdght 
not  be  liable  thereon;  State  r.  White,  66  Wis.  343,  28  N.  W.  202. 
And  a  city  clerk  who  is  allowed  by  continued  usage  to  receive  city 
moneys  holds  them  by  virtue  of  his  office,  and  may  be  convicted  of 
embezzlement  for  converting  them  to  his  own  use:  State  v.  Spauld- 
ing,  24  Kan.  1.  Money  collected  as  wharfage  and  tolls  by  the  clerk 
Of  the  board  of  state  harbor  commissioners  belongs  to  the  state 
as  soon  as  collected,  and  before  payment  into  the  state  treasury, 
and  may  be  embezzle'd  by  such  officer:  People  v.  Gray,  66  Cal.  271, 
5  Pac.  240.  A  deputy  collector  of  customs  who  receives  customs 
duties  may  be  convicted  of  embezzling  money  received  by  virtue 
of  his  office:  United  States  v.  Bowerman,  Fed.  Cas.  No.  14,630. 

An  officer  having  no  right  to  the  possession  of  public  money  can- 
not be  convicted  of  embezzling  money  received  under  color  of  his 
office,  though  he  falsely  represented  that  he  was  entitled  to  it  by 
virtue  of  his  office:  State  v.  Bolin,  110  Mo.  209,  19  S.  W.  650.  The 
act  of  Congress  which  made  it  a  crime  for  any  person  employed  in 
the  United  States  mint  to  embezzle  any  of  the  metals  used  in  coin- 
ing was  held  not  to  apply  to  a  clerk  or  servant  employed  in  the 
mint,  who  had  nothing  to  do  with  the  metals  used  in  coinage: 
Commonwealth  v.  Hutchinson,  2  Pars.  Cas.  384. 

2.  In  Trust  Capacity.— As  already  noted,  embezzlement  statutes 
were  adopted  mainly  for  the  purpose  of  reaching  cases  of  violation 
of  trust  relationship.  The  cases  of  servants,  agents,  public  officers, 
and  others  of  a  like  character  all  involve  the  fraudulent  appropria- 
tion of  money  or  property  by  those  who  occupy  a  fiduciary  rela- 
tion. Embezzlement  embraces  those  relations  only  which  are  enu- 
merated in  the  statute  defining  the  offense:  State  v.  Keith,  126  N.  C. 
1314,  36  S.  B.  169.  The  relations  provided  for  may  all  be  said  to 
be  of  a  fiduciary  character,  and  the  property  must  come  into  the 
possession  of  the  wrongdoer  by  virtue  of  this  fiduciary  relation:  See 
Griffin  v.  State,  4  Tex.  App.  390.  The  cases  cited  under  "Servants" 
and  "Public  Officers"  illustrate  but  one  phase,  although  the  chief 
phase,  of  this  trust  capacity  in  which  property  Is  held  and  em- 
bezzled. 

3.  Relation  of  Debtor  and  Creditor.— When  the  dealings  between 
two  parties  create  a  relation  of  debtor  and  creditor  between  them, 
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and  not  one  of  the  trust  relations  onuinerated  in  the  statute,  tbe 
money  Is  not  held  by  virtue  of  a  trust  relationship,  and  the  offense 
of  ombezzlement  is  not  committed  by  a  failure  to  pay  It  over:  Mul- 
ford  V.  People,  139  111.  58(5,  28  N.  E.  109G.  Thus,  a  laundry  agent 
who  Is  paid  by  commissions,  and  who  is  chargeki  with  the  entire 
amount  of  laundry  work  done,  stands  in  the  relation  of  debtor  to 
the  laundry  company,  holds  the  money  collected  in  that  capacity, 
aid  cannot  be  convicted  of  embezzlement:  State  v.  Covert,  14  Wash. 
65-,  45  Pac.  304.  Similarly,  a  contract  for  the  sale  of  money  creates 
a  relation  of  Viebtor  and  creditor,  and  not  one  of  trust,  so  that  a 
failure  to  pay  over  the  money  will  not  constitute  embezzlement: 
State  V,  Obuchon,  159  Mo.  256,  60  S.  W.  85. 

Vn.    Conversion. 

a.  What  Constitutes,  Generally.— There  must  be  a  fraudulent 
conversion  of  the  property  to  the  defendant's  use  with  the  intent 
to  steal  it,  in  order  to  constitute  embezzlement:  Penny  v.  State,  88 
Ala.  10."),  7  South.  50;  Ex  parte  Hedley,  31  Cal.  108;  People  v. 
Wyman,  102  Cal.  552,  36  Pac.  932;  State  y.  Snell,  9  R.  I.  112;  McAleer 
V.  State,  46  Neb.  116,  64  N.  W.  358;  Commonwealth  v.  Bste,  140 
Mass.  279,  2  N.  E.  769. 

An  agent  who  takes  a  receipt  for  cotton  and  marks  it  with  his 
son's  name,  but  afterward  delivers  it  with  other  receipts  to  the 
owner,  may  show  an  intent  to  appropriate  the  cotton,  but  In  the 
absence  of  an  actual  appropriation,  the  crime  of  embezzlement  is 
not  committed:  Penny  v.  State,  88  Ala.  105,  7  South.  50.  The  mere 
secreting  with  the  intent  to  convert  does  not  show  actual  embezzle- 
ment, but  the  owner  must  be  deprived  of  his  property  by  an  actual 
adverse  use  or  holding:  McAleer  v.  State,  46  Neb.  116,  04  N.  W. 
358;  State  v.  Hill,  47  Neb.  456,  66  N.  W.  541.  In  Baker  v.  State, 
6  Tex.  A  pp.  344,  it  was  said  there  must  be  both  a  disposition  and 
a  fraudulent  appropriation  of  the  property  in  order  to  constitute 
the  crime.  Where  a  client  sends  money  to  his  attorney  to  pay  for 
government  land,  the  money  is  not  embezzled,  if  the  time  for  pay- 
ment has  not  expired  and  no  demand  has  been  made  by  the  client 
for  his  money:  People  t.  Wyman,  102  OaJ.  652,  36  Pac.  932.  Em- 
bezzlement is  said  to  retain  so  much  of  the  character  of  larceny  that 
it  is  essential  that  the  owner  should  be  deprived  of  the  property 
embezzled  by  an  adverse  holding  or  use.  False  entries  are  merely  a 
step  in  embezzlement;  the  owner  must  be  deprived  of  his  property 
to  constitute  the  crime:  Commonwealth  v.  Este,  140  Mass,  279,  2 
N.  E.  769.  To  support  a  conviction  for  the  embezzlement  of  prop- 
erty belonging  to  joint  owners,  the  state  must  prove  the  nonconsent 
of  all  owners:  Cohen  v.  State,  20  Tex.  App.  224. 

The  sale  of  property  as  his  own,  with  the  fraudulent  intent  to 
appropriate  the  proceeds  to  his  own  use,  is  an  embezzlement  of  the 
property:  Epperson  v.  State,  22  Tex.  App.  694,  3  S.  W.  789.     Where 
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an  express  agent  is  charged  with  the  embezzlement  of  certain  mon- 
eys, the  fact  that  the  money  received  was  still  in  the  safe  is  no 
defense,  where  he  was  short  in  his  accounts  with  the  company  in 
an  amount  larger  than  that  alleged  to  have  been  embezzled:  State 
V.  Trolson,  21  Nev.  419,  32  Pae.  930.  It  is  immaterial  that  the  actual 
money  converted  was  not  the  identical  coin  or  bills  which  the  de- 
fendant received:  Commonwealth  v.  Mead,  160  Mass.  319,  35  N,  E. 
1125.  An  unauthorized  assignment  and  delivery  of  a  mortgage, 
the  property  of  a  savings  bank,  by  its  treasurer,  for  his  own  use 
and  benefit,  is  an  embezzlement  of  the  mortgage,  although  the  treas- 
urer believed  that  he  had  authority  to  assign  the  mortgage  for  the 
benefit  of  the  bank,  and  although  his  act  did  not  pass  the  title  of 
the  bank:  Commonwealth  v.  Pratt,  137  Mass.  98.  In  this  case  it  was 
the  mortgages  as  written  papers  that  the  defendant  was  charged 
with  embezzling,  and  the  fact  that  the  title  of  the  bank  did  not 
pass  was  no  defense.  Where  an  agent,  authorized  to  sell  grain  and 
to  remit  the  proceeds  to  his  principal,  makes  a  sale,  receives  the 
money,  fails  to  account,  and  appropriates  the  money  to  his  own 
use,  he  is  properly  convicted  of  embezzlement:  State  v.  Hasledahl, 
3  N.  Dak.  36,  53  N.  W.  430.  But  an  agent  who  is  given  money  to 
invest  in  stocks,  and  does  so  invest,  cannot  be  convicted  of  the 
embezzlement  of  such  money  upon  proof  of  a  fraudulent  conver- 
sion of  the  stock:  People  v.  Leipsic,  130  Cal.  xviii,  62  Pac.  311.  The 
mere  failure  to  account  for  money  which  is  left  in  the  hands  of  a 
person,  the  owner  relying  upon  his  honesty  to  return  it,  is  not 
embezzlement:  Kribs  v.  People,  82  111.  425.  But  the  same  case 
holds  that  if  money  is  placed  in  another's  hands  to  be  loaned  for 
the  owner  for  a  specified  time,  upon  certain  security,  at  a  stipulated 
rate  of  interest,  and  the  person  so  intrusted  with  the  money  fraudu- 
lently converts  it  to  his  own  use,  it  is  embezzlement.  The  failure  of 
an  express  agent  to  account  for  money  will  raise  a  presumption  of 
conversion  by  him:  Riley  v.  State,  32  Tex.  763.  The  using  by  a  clerk 
of  money  of  his  employer  to  replace  other  sums  previously  appro- 
priated by  him  to  his  own  use,  and  reporting  such  money  as  un- 
paid, constitutes  embezzlement:  Bouman  v.  Brown,  52  Iowa,  437, 
8  N.  W.  609. 

"b.  Mere  Nonpayment  of  Money.— The  mere  nonpayment  of  money 
Is  not  sufiicient  to  convict  one  of  the  crime  of  embezzlement: 
State  V.  Butler,  21  S.  C.  353.  So  a  mere  failure  of  an  agent  to 
return  money  intrusted  to  him,  without  other  evidence  of  fraudu- 
lent conversion,  is  insuflScient  to  show  embezzlement:  Henderson 
V.  State,  129  Ala.  104,  29  South.  799.  This  is  true,  also,  of  the  fail- 
ure of  a  guardian  to  pay  over  to  his  ward  money  which  has  come 
Into  his  hands:  State  v.  Henry,  1  Lea,  720.  Evidence  merely  of  ne- 
glect to  pay  over  money  is  not  sufficient  proof  of  a  fraudulent  con- 
version by  the  defendant  to  his  own  use:  Fitzgerald  v.  State,  50 
N.  J.  L.  475,  14  Atl.  746.    The  fact  that  upon  balancing  the  account 
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of  an  agent  with  his  principal  he  Is  found  to  be  indebted  to  him 
is  not  alone  suflicient  to  show  embezzlement  or  converting  to  his 
own  use:  Hamilton  v.  State,  40  Neb.  284,  64  N.  W.  905. 

The  failure  of  an  agent  to  pay  over  the  money  of  his  principal 
la  not  embezzlement  unless  tlie  necessary  criminal  intent  exists,  the 
design  to  wrong,  cheat,  or  defraud  the  owner:  People  v.  Bauman, 
105  Mich.  543,  63  N.  W.  516;  Home  Lumber  Co.  v.  Hartman,  45 
Mo.  App.  647.  But  in  Vermont  the  mere  failure  of  an  insurance 
agent  for  thirty  days  to  pay  over  money  which  comes  into  his  pos- 
session Is  made  embezzlement  by  statute,  even  In  the  absence  of  a 
fraudulent  Intent  to  steal:  State  v.  Hopkins,  56  Vt  250. 

In  State  v.  Collins,  1  Marv.  (Del.)  536,  41  Atl.  144,  It  was  held 
that  the  retention  of  a  principal's  money  by  an  agent  under  a  claim 
of  right,  where  the  principal  is  Indebted  to  the  agent,  was  not 
embezzlement.  The  open  and  avowed  appropriation  unvJer  a  claim 
of  title  preferred  in  good  faith  Is  a  sufficient  defense,  even  thou.s?h 
the  claim  proves  to  be  untenable:  People  v.  Lapique,  120  Oal.  25,  52 
Pac,  40.  The  claim,  however,  must  be  honest  and  consistent  with 
the  theory  of  innocence.  An  agent  cannot  fraudulently  appropriate 
money,  and  subsequently  set  up  a  claim  thereto  of  which  he  was 
Ignorant  at  the  time  of  the  appropriation:  State  v.  Foster,  1  Penne. 
(Del.)  289,  40  Atl.  939.  But  an  agent  cannot  retain  money  col- 
lected for  his  iwincipal  as  an  offset  against  previous  deductions  from 
his  salary,  where  there  was  no  unVJerstanddng  between  the  parties 
authorizing  such  a  course:  People  v.  Solomon,  12  App.  Div.  627,  42 
N.  Y.  Supp.  573. 

e.  Befusal  to  Pay  Money  or  Surrender  Property.— The  mere  re- 
fusal of  an  agent  to  pay  over  money  upon  the  demand  -of  his  prin- 
cipal seems  not  to  be  such  a  conversion  as  will  amount  to  embezzle- 
ment per  se:  Burnett  v.  State,  60  N.  J.  L.  255,  37  Atl.  622,  And 
the  qualified  refusal  of  the  financial  secretary  of  a  corporation  to 
surrender  the  corporate  books  until  they  should  be  revised  In  his 
presence  anJ  he  be  relieved  of  further  responsibility,  is  not  such  a 
fraudulent  i-onversion  as  wiii  constitute  embezzlement:  State  v. 
Hellwig,  6D  Mo.  App.  483.  The  mere  inability  of  a  bailee  with  whom 
flax  has  been  storefJ  to  turn  over  the  property  to  his  bailor  upon 
demand  Is  not  suflicient  to  show  a  fraudulent  conversion  to  the 
bailee's  own  use:  State  v.  Cowdery,  79  Minn.  94,  81  N.  W.  750. 

d.  Necessity  of  Demand,— Under  some  statutory  definitions  of 
embezzlement,  it  is  necessary  that  the  owner  of  the  property  should 
make  a  demand  for  its  return.  Thus,  In  Kansas,  the  crime  is  de- 
fined as  the  neglect  or  refusal  of  an  agent  to  ^deliver  to  his  em- 
ployer,  upon  demand,  money  or  property  which  has  come  into  his 
possession  by  virtue  of  his  employment:  State  v.  Hayes,  59  Kan 
61,  51  Pac.  905.  The  gist  of  the  ofl'ense  there  is  the  refusal  to  de- 
liver upon  demand:  State  v.  Pierce,  7  Kan.  App.  418,  53  Pac.  278. 
But  no  particular  form  of  words  is  necessary;  it  is  sufl3cient  If 
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the  words  used  plainly  Indicate  to  the  party  that  he  Is  called  upon 
to  perform  has  neglected  duty:  State  v.  Bancroft,  22  Kan.  170.  In 
Illinois,  under  an  act  to  pi-otect  the  consignors  of  fruit,  grain,  etc., 
to  be  sold  on  commission,  a  demand  for  the  property  or  its  pro- 
ceeds is  essential  to  constitute  the  offense:  Wright  v.  People,  61  IlL 
382.  While  a  demand  need  not  be  alleged  in  an  indictment  in  some 
states,  yet  the  question  whether  a  demand,  has  been  made  or  not 
may  become  material  in  some  cases  to  establish  fraudulent  conver- 
sion, a  demand  being  only  one  class  of  evidence  to  establish  fraudu- 
lent conversion:  State  v.  Reynolds,  65  N.  J.  L.  424,  47  Atl.  644; 
People  V.  Royce,  106  Cal.  173,  37  Pac.  630,  39  Pae.  524. 

But  since  a  demand  is  only  one  means  of  proving  a  fraudulent 
conversion,  it  follows  that  If  other  evidence  is  available,  a  demand 
need  not  be  proved.  Hence,  where  the  embezzler  has  fled  after  the 
alleged  embezzlement,  and  his  acts  and  conduct  in  connection  with 
his  flight  were  of  such  a  character  as  to  indicate  that  his  intent 
was  to  fraudulently  convert  the  property  which  h«  retained  in  his 
possession,  this  is  suflicient  proof  of  a  fraudulent  conversion,  and 
no  demand  need  be  made:  State  v.  Reynolds,  65  N.  J.  L.  424,  47 
Atl.  644.  As  is  stated  in  some  of  the  cases,  a  demand  need  not  be 
proven  where  the  embezzler  absconds:  Kossakowski  v.  People,  177 
111.  563,  53  N.  E.  115;  People  v.  Carter,  122  Mich.  668,  81  N.  W.  924. 
Where,  by  the  agreement  under  which  the  defendant  is  employed, 
a  time  is  definitely  fixed  for  him  to  account  for  money  received, 
and  it  appears  that  he  has  lawfully  received  money  of  his  em- 
ployer, for  which  he  has  failed  to  account,  and  has  converted  the 
same  to  his  own  use,  this  is  evidence  from  which  the  jury  may 
find  embezzlement  without  a  'demand:  State  v.  Reynolds,  65  N.  J.  L, 
424,  47  Atl.  644.  If  admissions  of  the  defendant  show  a  fraudulent 
and  felonious  taking  of  money,  a  formal  demand  for  its  return  need 
not  be  shown:  People  v.  Coxe,  134  Cal,  xix,  66  Pac.  725.  Proof  of 
a  felonious  conversion  is  all  that  is  required,  unless  the  statute 
requires  that  a  demand  should  be  made:  Wallis  v.  State,  54  Ark. 
611,  16  S.  W.  821;  State  v.  Tompkins,  32  La.  Ann.  620;  Common- 
wealth v.  Tuckerman,  10  Gray,  173;  State  v.  Porter,  26  Mo.  201. 
Demand  is  unnecessary  where  there  has  been  an  actual  embezzle- 
ment and  fraudulent  appropriation:  State  v.  New,  22  Minn.  76. 
As  pithily  stated  in  Commonwealth  v.  Hussey,  111  Mass.  432:  "A 
fraudulent  conversion  to  the  defendant's  own  use  would  be  embez- 
zlement, whether  demand  were  made  or  not." 

If  a  public  officer  Is,  by  statute,  required  to  pay  over  funds  at  a 
definiite  time,  which  he  fails  to  do,  and  this  Is  shown,  together  with 
the  fact  that  he  has  applied  the  funds  to  his  own  use,  embezzle- 
ment may  be  found  from  such  facts  without  a  demand:  State  v. 
Beynolds,  65  N.  J.  L.  424,  47  Atl.  644.  And  a  demand  upon  a  retir- 
ing county  treasurer,  by  his  successor,  for  funds  remaining  In  hla 
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hands  Is  not  necessary:  HolUngsworth  v.  State,  111  Ind.  289,  12 
N.  E.  490. 

e.  By  Public  Oflacers.— The  mere  failure  of  a  public  officer  to 
pay  over  money  due  from  hJim  is  not  sufficient  proof  of  embezzle- 
ment, whei'e  there  has  been  no  conversion  or  misapplication  of  the 
funds:  State  v.  Hunuicut,  34  Ark.  502.  Even  the  willful  omission 
to  pay  over  money  may  not  be  embezzlement,  since  the  money 
might  be  retained  under  a  bona  fide  claim  of  right:  People  v.  West- 
lake,  1^  Oal.  452,  57  Pac.  405.  The  failure  of  a  county  trustee  to 
pay  over  money  in  his  hands,  belonging  to  the  county,  to  his  suc- 
cessor, is,  If  unexplained,  evidence  of  a  conversion  to  his  own  use: 
State  V.  Leonard,  6  Cold.  307;  State  v.  Cameron,  3  Helsk.  78.  And 
the  failure  of  a  public  officer  to  deliver  to  his  successor  In  office 
the  money  remaining  in  his  bauds,  upon  a  demand  therefor,  may 
be  made  by  sitatute  embezzlement  per  se:  State  v.  Ring,  29  Mian. 
78,  11  N.  W.  233.  A  county  treasurer,  who  takes  false  credit  for  the 
payment  of  a  claim  which  he  knew  that  his  predecessor  had  paid, 
but  had  failed  to  mark  paid,  may  be  found  guilty  of  embezzlement: 
State  V.  Baumhager.  28  Mdnn.  226,  9  N.  W.  704.  The  failure  of  an 
insurance  agent  to  pay  over  money  for  thirty  'days  may  be  made 
embezzlement  by  statute:  State  v.  Hopkins,  56  Vt.  250.  In  Ne- 
braska, the  disbursement  of  public  fimds  by  a  city  treasurer,  ex- 
cept upon  a  warrant  drawn  by  the  proper  authorities,  constitutes 
embezzlement:  Bolln  v.  State.  5}  Neb.  581,  71  N.  W.  444. 

Vm.    Who  may  Commit  the  Offense. 

a.  Servants.— In  most  of  the  statutes  defining  embezzlement, 
servants  are  almost  uniformly  provided  for  and  made  one  of  the 
classes  of  persons  who  can  commit  the  crime  of  embezzlement. 
This  is  apparent  from  the  many  cases  heretofore  cited:  See,  fur- 
ther, State  v.  Costin,  89  N.  C.  511;  Ex  parte  RIcord,  11  Nev.  287; 
Jones  V.  State,  59  Ind.  229.  A  statute  in  relation  to  embezzlement 
which  embraces  all  persons  who  fraudulently  convert  property  to 
their  own  use,  which  has  been  Intrusted  to  them  for  the  purpose  of 
being  carried  or  delivered,  includes  servants:  Johnson  v.  Common- 
wealth, 5  Bush,  430.  An  agent  or  servant,  to  be  within  the  meaning 
of  the  statute,  must  not  be  the  mere  casual  employment  of  one 
who  goes  on  errands:  Johnson  v.  State,  9  Baxt.  279.  Neither  does 
such  a  statute  include  the  relation  arising  out  of  a  contract  of  sale: 
State  V.  Barton,  125  N.  C.  702,  34  S.  B.  553.  One  who  takes  raw 
material  to  manufacture  Into  goods  is  not  a  servant:  Common- 
wealth v.  Young,  9  Gray,  5;  People  v.  Burr,  41  How.  Pr.  293.  A 
constable  employed  to  collect  certain  demands  without  suit  Is  not 
a  servant  within  the  meaning  of  an  embezzlement  statute:  People 
V.  Allen,  5  Denio,  76. 

b.  Agents.— In  like  manner,  embezzlement  by  agents  la  pro- 
ylded  for  by  the  statutes  of  most  of  the  states:  Case  v.  State,  26 
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Ala.  17;  Ex  parte  Hedley,  31  Cal.  108;  Territory  v.  Maxwell,  2  N. 
Mex.  250;  State  v.  Reilly,  4  Mo.  App.  392;  State  v.  Ezzard,  40  S.  C. 
312,  18  S.  E.  1025.  One  employed  by  the  maker  of  a  promissory 
note  to  sell  it,  receive  the  proceeds,  and  pay  them  over  specifically 
to  a  third  person,  is  an  agent:  Commonwealth  v.  Foster,  107  Mass. 
221.  One,  not  a  professional  collector,  employed  to  collect  money 
for  another,  is  an  agent  within  the  meaning  of  an  embezzlement 
statute:  Campbell  v.  State,  3o  Ohio  St.  70.  A  person  employe'd  to 
make  but  one  collection  is  an  agent:  State  v.  Barter,  58  N.  H.  604; 
for  an  agent  to  do  a  single  thing  for  a  particular  purpose  is  within 
the  meaning  of  the  statute:  State  v.  Foster,  1  Penne.  (Del.)  289,  40 
Atl.  939.  The  length  of  employment  is  immaterial;  a  casual  as  well 
as  a  continuous  employment  of  one  as  agent  falls  within  the  con- 
templation of  the  statute:  Foster  v.  State,  2  Penne.  (Del.)  Ill,  4S 
Atl.  265.  One  who  acts  as  a  collection  agency  is  not  an  agent 
within  the  meaning  of  the  statute,  although  employed  only  by  a 
single  firm  to  collect  its  bills:  Commonwealth  v.  Libbey,  11  Met. 
64,  45  Am.  Dec.  185.  Such  an  agency  was,  in  this  case,  said  to 
stand  on  the  same  footing  as  commission  merchants,  auctioneers, 
and  attorneys  authorized  to  collect  demands.  So  an  auctioneer  who 
collects  money  on  the  sale  of  his  employer's  goods  is  not  an  agent: 
Commonwealth  v.  Stearns,  2  Met.  343.  An  agent  to  sell  pianos  is 
one  who  may  embezzle  such  property  within  the  meaning  of  the 
statute:  State  v.  Adams,  108  Mo.  208,  18  S.  W.  1000.  The  local 
agent  of  an  express  company  is  an  "agent"  who  may  embezzle: 
State  V.  Smith,  57  Kan.  6o7,  47  Pac.  535.  An  agent  is  still  such, 
and  the  relation  of  principal  an'd  agent  continues  and  is  not  changed 
to  that  of  debtor  and  creditor  by  the  fact  that  the  principal  gave 
his  agent  some  time  within  which  to  make  good  the  shortage  in  his 
accounts:  State  v.  Thomson,  155  Mo.  300,  55  S.  W.  1013.  "Any 
agent"  includes  the  agent  of  any  party,  whether  private  person,, 
partnership,  corporation,  or  the  state:  State  v.  Bancroft,  22  Kan. 
170.  Under  the  Kentucky  statute  it  was  only  the  agent  of  a  cor* 
poratlon  who  could  embezzle  money  placed  under  his  care  or  man- 
agement for  safekeeping.  The  agent  of  a  private  person  could 
commit  the  crime  only  when  the  money  was  given  to  him  for  de- 
livery at  some  place  or  to  some  person:  Barclay  v.  Breckinridge* 
4  Met.  (Ky.)  374.  So  an  agent  of  a  church  who  solicits  and  collects, 
funds  for  the  church  is  not  guilty  of  embezzlement  under  this  actt 
Shelburn  v.  Commonwealth,  85  Ky.  173,  3  S.  W.  7.  And  under  an 
early  Missouri  statute,  only  agents  of  corporations  could  be  in- 
dicted for  embezzlement:  Hammel  v.  State,  5  Mo.  260.  Few  of  the 
statutes  are  so  narrow  and  restricted  in  their  operation.  They 
usually  include  any  agent:  See  State  v.  Bancroft,  22  Kan.  170.  A 
mail  rider  in  the  service  of  the  United  States  government,  who  pur- 
loins money  from  a  registered  letter  in  a  mail  bag,  is  not  the  agent 
or  servant  of  the  person  who  sent  the  letter:  Brewer  v.  State,  83 
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Ala.  113,  3  Am.  St.  Rep.  693,  3  South.  810.  Receivers  are  not  agents 
within  the  meaning  of  the  Kansas  crimes  act  defining  embezzle- 
ment: State  V.  Hubbard,  58  Kan.  797,  51  Pac.  290. 

c.  Partners.— Generally  speaking,  one  partner  cannot  embezzle 
the  funds  of  the  partnership,  for  the  property  embezzled  must  be 
the  property  of  another:  State  v.  RedUiclj,  2  S.  Dali.  124,  48  N.  W. 
S48.  Partners  sustain  the  character  of  principals  as  well  as  agents, 
and  have  a  community  of  interest  in  the  partnership  property,  and, 
therefore,  cannot  embezzle  it:  Napoleon  v.  State,  3  Tex.  App.  522. 
The  giving  of  money  to  another  to  invest,  the  profits  to  be  divided 
between  the  parties,  creates  a  partnership,  and  not  a  bailment  with- 
in the  meaning  of  the  embezzlement  statute:  Dancy  v.  State  (Tex.), 
53  S.  W.  886. 

As  long  as  a  partnership  contract  is  executory  only,  funds  which 
come  into  the  possession  of  one  of  the  parties  and  which  are  the 
property  of  the  other  may  be  embezzled:  Napoleon  v.  State,  3  Tex. 
App.  522.  The  agent  and  cashier  of  an  unincorporated  bauliing  as- 
sociation, although  a  shareholder,  and  in  some  respects  a  partner, 
may  be  guilty  of  embezzling  the  association  funds  which  come  into 
his  possession  by  virtue  of  his  agency:  State  v.  Kusnick,  45  Ohio  St. 
685,  4  Am.  St.  Rep.  504, 15  N.  E.  481.  So  a  private  banker  may  be  con- 
victed of  embezzlement  by  proof  that  he  was  a  member  of  a  private 
banking  partnership,  and  that  the  money  embezzled  was  deposited 
with  him  as  the  manager  of  such  partnership:  Carr  v.  State,  104 
Ala.  43,  16  South.  155.  A  surviving  partner,  who  was  engaged  in 
•\*'inding  up  the  partnership  affairs,  was  held  to  be  acting  in  a 
fiduciary  capacity,  in  State  v.  Matthews,  129  Ind.  281,  28  N.  E.  703, 
and  could  be  convicted  for  embezzlement  under  a  statute  defining 
the  crime  by  administrators,  executors,  and  other  persons  acting 
in  a  fiduciary  capacity. 

d.  Bailees.— Probably  under  most  of  the  embezzlement  statutes 
at  the  present  time,  practically  any  bailee  may  be  guilty  of  embezzle- 
ment: People  V.  Poggi,  19  Cal.  600;  Belt  v.  State,  103  Ga.  12,  29  S.  E. 
451;  Commonwealtli  v.  Chathams,  50  Pa,  St.  181,  88  Am.  Dec.  539. 
But  this  has  not  always  been  the  case.  Thus  it  has  been  held  that 
a  bailee  who  hires  property  for  his  own  use  is  not  within  the  em- 
bezzlement statute:  Waitson  v.  State,  70  Ala.  13,  45  Am,  Rep.  70. 
Such  statutes  were  said  to  contemplate  only  those  bailments  in 
which  the  bailee  had  possession  of  personal  property  for  the  benefit 
of  the  bailor:  Reed  v.  State,  16  Tex.  App.  586.  But  under  later  Texas 
statutes  this  is  not  the  rule,  and  a  bailee  who  hires  property  for 
his  own  use  may  embezzle  it:  Williams  v.  State,  30  Tex.  App.  153, 
16  S.  W.  760;  Brooks  v.  State,  26  Tex.  App.  184,  9  S.  W.  562. 

Property  left  with  a  commission  agent  to  be  sold  on  commission 
may  be  embezzled:  Morehouse  v.  State,  35  Neb.  643,  53  N.  W.  571; 
State  V.  Crosswhlte,  130  Mo.  358,  51  Am.  St  Rep.  571,  32  S.  W. 
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991.  Property  delivered  to  a  bailee  to  be  carried  for  hire  may 
be  embezzle'd:  State  v.  Stoller,  38  Iowa,  321.  The  early  Wisconsin 
statute  relating  to  embezzlement  applied  only  to  bailees  who  car- 
ried property  for  hire,  such  as  common  carriers  and  the  like:  White 
V.  State,  20  Wis.  233.  In  Kentucky,  the  bailment  to  a  private  per- 
son must  be  for  the  purpose  of  delivery,  or  embezzlement  could 
not  be  committed:  Barclay  v.  Breckinridge,  4  Met.  (Ky.)  374.  Un- 
der a  sale  of  property,  in  which  the  title  is  not  to  pass  until  the 
purchase  price  is  paid,  the  purchaser  is  not  such  a  bailee  as  can 
commit  embezzlement  of  tlie  property:  Krause  v.  Commonwealth, 
93  Pa.  St.  418,  39  Am.  Rep.  762. 

e.  Attorneys.— An  attorney  at  law  may  be  guilty  of  embezzling 
the  mone'y  of  his  client  which  comes  into  his  possession:  People  v. 
Treadwell,  69  Cal.  226,  10  Pac.  502;  State  v.  Belden,  35  La.  Ann. 
823.  An  attorney  at  law  who  collects  money  for  his  client  acts  as 
his  agent,  and  may  embezzle  such  money:  People  v.  Converse,  74 
Mich.  478,  10  Am.  St.  Rep.  648,  42  N.  W.  70;  George  v.  People,  167 
111.  447,  47  N.  E.  741.  The  intimation,  in  Commonwealth  v.  Libbey, 
1 1  Met.  64,  45  Am.  Dec.  185,  that  an  attorney  who  collects  money 
for  his  client  is  not  an  agent  within  the  meaning  of  the  embezzle- 
ment statute,  is  a  dictum  which  would  seem  to  be  indefensible, 
though  it  was  approved  in  State  v.  McLane,  43  Tex.  404,  under 
the  terms  of  the  Texa»  statute. 

f .  Administrators  and  Guardians.— Administrators  are  frequently 
enumerated  in  statutes  as  persons  who  may  commit  embezzlement 
of  funds  intrusted  to  their  care:  See  State  v.  Adamson^  114  Ind. 
216,  16  N.  E.  181;  State  v.  Matthews,  129  Ind.  281,  28  N.  E.  703; 
People  v.  Hiller,  113  Mich.  209,  71  N.  W.  630. 

Such  statutes  usually  read  that  administrators,  guardians,  and 
other  trustees  may  be  guilty  of  embezzlement:  State  v.  Adamson, 
114  Ind.  216,  16  N.  E.  181;  People  v.  Page,  116  Gal.  386,  48  Pac. 
326;  State  v.  Gillis,  75  Miss.  331,  24  South.  25.  Congress  has  power 
to  declare  that  the  embezzlement  by  a  guardian  of  money  which 
he,  on  behalf  of  his  wards,  has  received  from  the  government  as 
a  pension  due  to  them,  is  an  offense  against  the  United  States: 
United  States  v.  Hall,  98  U.  S.  343. 

A  public  administrator  may  be  guilty  of  "misdemeanor  In  oflBice'* 
by  embezzling  money  received  by  him  after  his  term  of  office  has 
expired:  State  v.  Borowsky,  11  Nev.  119. 

g.  Assignees  in  Insolvency.— An  assignee  for  the  benefit  of  cred- 
itors may  be  guilty  of  embezzlement  if  he  fraudulently  misappro- 
priates the  trust  property:  People  v.  De  Lay,  80  Cal.  52,  22  Pac.  90. 

h.  Corporation  OflBLcers.— Officers  of  corporations  may  be  guilty 
of  embezzling  property  in  their  possession  under  the  statutes  of 
most  of  the  states:  People  v.  Leonard,  106  Cal.  302,  39  Pac.  617; 
State  V.  Goode,  68  Iowa,  503,  27  N.  W.  772;  Commonwealth  v.  Tuck- 
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erman,  10  Gray,  173;  People  v.  Sherman,  133  N.  Y.  349,  81  N.  E.  107. 
It  is  sufficient  to  show  that  the  corporation  existed  as  a  de  facto 
corporation:  People  v.  Leonard,  106  Gal.  302,  39  Pac.  617.  The 
statute  of  Georgia  was  held  to  Include  within  Its  terms  only  do- 
mestic corporations:  Cory  v.  State,  55  Ga.  236.  And  the  state  was 
deemed  not  to  be  a  corporation  within  the  meaning  of  the  Kansas 
statute:  State  v.  Bancroft,  22  Kan.  170, 

The  statutes  of  some  of  the  states  include  the  officers  of  unincor- 
porated associations:  Laycock  v.  State,  136  Ind.  217,  36  N.  E.  137; 
Shinn   V.   Commonwealth,   32   Gratt   899. 

i.  Bank  Officers.— Naturally,  bank  officers  are  usually  Included 
within  tlie  terms  or  the  meaning  of  statutes  defining  embezzlement: 
Reeves  v.  State,  95  Ala.  31,  11  South.  158;  Commonwealth  v.  Wy- 
man,  8  Met.  247.  Hence,  a  bank  teller  may  commit  embezzlement 
of  funds  deposited:  State  v.  Tuller,  34  Conn.  280.  As  also  may  a 
bank  cashier:  State  y.  Yeiter,  54  Kan.  277,  38  Pac.  320.  Though  em- 
bezzlement by  the  cashier  of  a  bank  was  not  a  common-law  offense: 
Commonwealth  v.  Ketner,  92  Pa.  St  372,  37  Am.  Rep.  692. 

The  Pennsylvania  statute  relating  to  embezzlement  by  bank  officers 
does  not  apply  to  national  banks:  Commonwealth  v.  Ketner,  92 
Pa,  St  372,  37  Am.  Rep.  602.  The  statute  of  Connecticut  was 
applied  to  national  bank  officers,  however,  in  State  v.  Tuller,  34 
Conn.  280,  the  court  holding  that  where  the  act  of  Congress  creating 
national  banks  provided  for  the  punishment  of  embezzlement  of 
the  property  of  the  bank  by  its  officers,  a  state  statute  providing 
for  the  punishment  of  embezzlement  by  a  bank  officer  of  the  prop- 
erty of  the  bank's  customers  dejwsited  with  It  Is  applicable  to 
national  banks. 

J.  Public  Officers.— Embezzlement  by  public  officers  is  expressly 
provided  for  In  most  of  the  states:  See  State  v.  Griswold,  73  Conn. 
95,  46  Atl.  829;  Britton  v.  State,  77  Ala.  202;  State  v.  Stone,  40 
Iowa,  547;  People  v.  McKinney,  10  Mich.  54;  State  v.  Boody,  53 
N,  H.  610;  Commonwealth  v.  Morrieey,  86  Pa.  St  416;  BarUey  v. 
State,  53  Neb.  310,  73  N.  W.  744. 

The  statutes  Include  within  their  meaning  officers  de  facto  as 
well  as  those  de  jure:  State  v.  Stone,  40  Iowa,  547;  State  v.  Goss, 
69  Me.  22;  Bartley  v.  State,  53  Neb.  310,  73  N.  W.  744. 

State  and  county  treasurers  are  always  public  officers,  who  are 
liable  for  embezzlement:  Bartley  v.  State,  53  Neb.  310,  73  N.  W. 
744;  People  r.  McKinney,  10  Mich.  54;  State  v.  Smith,  13  Kan.  274. 
A  school  treasurer  Is  a  municipal  officer:  Commonwealth  v.  Mor- 
risey,  86  Pa  St  416.  Tax  collectors  axe  public  officers  Indictable 
for  embezzlement:  State  v.  Griswold,  73  Conn,  95,  46  Atl.  829; 
State  V.  Goss,  69  Ma  22;  Britton  v.  State,  17  Ala.  202.  A  select- 
man la  a  public  officer  who  may  be  "a  receiver  of  public  money" 
within  the  meaning  of  an  embezzlement  statute:  State  y.  Boody, 
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53  N.  H.  610.  The  treasurer  of  a  state  university  Is  a  public  offi- 
cer within  the  meaning  of  an  embezzlement  act:  Spalding  v.  Peo- 
ple, 172  III.  40,  49  N.  E.  993.  So,  also,  is  the  secretary  of  the  board 
of  harbor  commissioners:  People  v.  Gray,  66  Cal.  271,  5  Pac.  240; 
and  a  deputy  sheriflf  authorized  to  collect  taxes:  State  v.  Brooks, 
42  Tex.  62.  Public  officers  have  been  held  to  Include  municipal 
officers.  In  State  v.  Isensee,  12  Wash.  254,  40  Pac.  985;  township 
officers,  in  People  v.  Bringard,  39  Mich.  22,  33  Am.  Rep.  344;  State 
V.  Cleveland,  80  Mo.  108;  State  v.  Morton,  21  Ohio  St  669;  and 
county  officers,  in  State  v.  Smith,  13  Kan.  274;  CJommonwealth  v. 
Bodley,  17  Ky.  Law  Rep.  561,  31  S.  W.  463.  But  a  county  auditor 
who  is  not  charged  with  the  custody  and  possession  of  public 
money  is  not  within  the  terms  of  the  Ohio  statute:  State  v.  New- 
ton, 26  Ohio  St.  265.  Nor  is  the  clerlj  of  the  county  commission- 
ers a  public  officer  within  the  Maryland  statute:  State  v.  Denton, 
74  Md.  517,  22  Atl.  305.  Nor  is  the  cleric  of  a  superior  court,  who 
embezzles  money  paid  him  by  an  administrator  for  one  of  the 
distributees  of  an  estate,  such  money  not  being  held  in  trust  for 
any  city  or  county:  State  v.  Connelly,  104  N.  0.  794,  10  S.  K.  469. 


SMITH  V.  STATE. 
[129  Ala.  89,  29  South.  699.1 

INFAMOUS  CRIMES.— PERSONS  CONVICTED  OF  TREA- 
SON, FELONY  AND  THE  CRIMEN  FALSI  were,  at  common  law, 
rendered  Infamous,  and  were  disqualified  as  witnesses  In  civil  and 
criminal  cases,    (p.  48.) 

INFAMOUS  CRIMES.— THE  TEST  as  to  whether  a  crime 
Is  infamous  Is  whether  it  shows  such  'depravity  In  the  perpetration, 
or  such  a  disposition  to  pervert  public  justice  In  the  courts,  as 
creates  a  violent  presumption  against  his  truthfulness  under  oath, 
(p.  48.) 

INFAMOUS  CRIMES.— IT  IS  NOT  THE  SEVERITY  OF 
PUNISHMENT,  but  the  nature  of  the  offense,  which  creates  legaJ 
Infamy  and  disqualifies  a  witness,    (p.  48.) 

INFAMOUS  CRIMES.— THE  CRIMES  OF  ASSAULT  AND 
OF  CARRYING  CONCEALED  WEAPONS  are  not  infamous, 
(p.  48.) 

WITNESSES —IMPEACHING.-EVIDBNCE  OF  THE  CON- 
VICTION FOR  AN  ASSAULT  or  Of  carrying  concealed  weapons 
Is  not  admissible  for  the  purpose  of  discrediting  a  witness,  (p. 
48.) 

Indictment  for  an  assault  with  intent  to  rape.  The  defend* 
ant  testified  in  his  own  favor,  after  which  evidence  that  he  had 
been  convicted  of  assault  and  battery  and  of  carrying  concealed 
weaponfl  was  introduced  by  the  state  to  affect  hifl  credibility. 
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P.  E   Culli,  for  the  appellant 

Charles  G.  Brown,  attorney  general,  for  the  state. 

®*  TYSON,  J,  The  rule  of  the  common  law  was  that  per- 
sons convicted  of  treason,  felony  and  the  crimen  falsi  were  ren- 
dered infamous,  and  were  disqualified  as  witnesses  in  civil  and 
criminal  cases.  In  determining  whether  a  crime  was  infamous, 
the  test  seems  to  be  "whether  the  crime  shows  such  deprav- 
ity in  the  perpetration  or  such  a  disposition  to  pervert  public 
justice  in  the  courts,  as  creates  a  violent  presumption  against 
his  truthfulness  under  oath."  It  was  not  the  severity  of  pun- 
ishment, but  the  nature  of  the  offense,  which  created  legal  in- 
famy and  disqualification  of  a  witness:  ®*  Sylvester  v.  State, 
71  Ala.  17;  Taylor  v.  State,  63  Ala.  164.  The  common-law 
rule  which  prevailed  in  this  state  was  changed  by  the  enact- 
ment of  the  statute  now  embodied  in  secti;;n  1795  of  the  code, 
80  as  to  relieve  a  witness  of  disqualification  by  reason  of  hav- 
ing been  convicted  of  an  infamous  crime,  except  where  the  con- 
viction is  for  perjury  or  subornation  of  perjury;  providing, 
however,  that  evidence  of  such  conviction  goes  to  his  credibil- 
ity. It  is  too  clear  for  argument  that  the  words  "infamous 
crime"  employed  in  this  section  have  the  same  meaning  as  they 
had  at  common  law. 

So,  too,  it  is  also  clear  that  the  crimes  of  assault  and  carry- 
ing concealed  weapons  are  not  infamous.  Not  being  infamous, 
evidence  of  the  conviction  of  the  defendant  for  those  crimes 
for  the  purpose  of  discrediting  his  testimony  was  inadmissible. 
Not  being  admissible  for  this  purpose,  it  was  not  admissible  for 
any  other. 

Under  the  evidence  there  was  no  error  in  refusing  the  charge 
requested  by  defendant :  Dudley  v.  State,  121  Ala.  4,  25  South. 
742;  Brown  v.  State,  121  Ala.  9,  25  South.  744;  Talbert  v. 
State,  121  Ala.  33,  25  South.  690. 

Reversed   and  remanded. 


An  Infamous  Crime  Is  generally  deflned  as  one  punishable  with 
Imprisonment  in  a  state  prison:  Gudger  v.  Penland,  108  N.  G.  593, 
2.3  Am.  St.  Rep.  73,  13  S.  E.  168.  The  conviction  of  an  infamous 
crime  disqualified  one  from  being  a  witness  at  the  common  law: 
See  the  monographic  note  to  Lodge  r.  State,  82  Am.  St  Rep.  35. 

The  Impeachment  of  Witnesses  by  proof  of  their  participation 
in  crime  is  discassed  in  the  monographic  note  to  Lodge  v.  State, 
82  Am.  St  Rep.  84-89. 
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EX  PAETE  MILLER. 
[129  Ala.  130,  30  South.  611.] 

IN.rTJNCTlON— BOND.— In  Alabama  there  can  be  no  Injunc- 
tion, and  consequently  no  contempt  for  its  violation,  until  a  bond 
l?as  been  given,    (p.  49.) 

INJUNCTION— VIOLATION  OF.— Where  an  Injunction  Is 
not  to  talje  effect  until  a  bond  Is  executed,  acts  done  between  the 
time  of  granting  the  injunction  and  the  execution  of  the  bond, 
which  would  be  violative  of  the  writ  If  fully  operative,  do  not 
constitute  a  breach  of  the  injunction.       (pp.  49,  50.) 

THE  VIOLATION  OP  THE  SPIRIT  OP  AN  INJUNCTION, 
even  though  Its  strict  letter  may  not  have  been  disregarded,  is  a 
breach  of  the  mandate  of  the  court,    (p.  50.) 

INJUNCTION.— COURTS  WILL  NOT  PERMIT  DEFEND- 
ANTS TO  EVADE  RESPONSIBILITY  for  violating  an  injunc- 
tion by  doing  through  subterfuge  tliat  which,  while  not  in  terms 
a  violation,  yet  produces  the  same  effect  by  accomplishing  sub- 
stantially that  which  tliey  were  enjoined  from  doing,    (p.  50.) 

AN  INJUNCTION  AGAINST  PROCEEDING  FURTHER  IN 
A  SUIT,  which  does  not  become  operative  until  after  a  judgmeirt 
in  such  suit  has  been  rendered,  Is  violated  by  the  issuance  of  exe- 
cution or  a  writ  of  possession  tliereon.     (p.  52.) 

CONTEMPT  PROCEEDINGS  MAY  BE  ENTERTAINED, 
though  the  equities  of  the  cause  have  not  been  determined,  (p. 
63.) 

CONTEMPT— NOTICE.— ONE  WHO  APPEARS  AND  DB)- 
FENDS  against  contempt  proceedings  need  not  be  served  with 
notice  to  show  cause  therein,    (p.  53.) 

Original  petition  in  the  supreme  court  for  a  writ  of  manda- 
mus OT  prohibition  to  vacate  a  decree  rendered  in  contempt 
proceedings  and  to  prohibit  the  enforcement  of  such  decree. 

L.  C.  Dickey,  for  the  petitioner. 

J.  W.  Bush,  contra. 

133  HARALSON,  J.  1.  In  this  state  it  is  provided  that 
injunctions  can  be  issued  alone,  npon  the  execution  of  bonds, 
such  as  are  prescribed  by  the  statute.  Section  786  of  the  code 
provides  that  no  injunction  must  issue  to  stay  proceedings 
after  judgment  in  a  personal  action  until  the  party  applying 
for  it  gives  bond  and  security,  as  prescribed.  Section  787  di- 
rects that  no  injunction  must  issue  to  stay  proceedings  at  law 
for  the  recovery  of  land,  unless  the  party  give  bond  and  se- 
curity as  provided ;  and  section  788  requires  that  in  other  cases 
than  those  specified  above  the  party  must  give  bond  with  surety 
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in  such  sum  as  the  officer  granting  the  injunction  directs,  pay- 
able and  conditioned  as  prescribed.  These  sections  cover  any 
and  every  case  that  may  arise  for  an  injunction.  To  issue  one 
without  the  bond  prescribed  would  be  irregular:  Thorington 
V.  Gould,  59  Ala.  461.  Whatever  might  be  the  rule,  in  the  ab- 
sence of  statutory  regulations  on  the  subject,  as  to  the  time  the 
writ  becomes  operative,  we  apprehend,  under  our  statute,  it 
can  never  be  operative  until  the  injunction  bond  has  been  exe- 
cuted. Such  an  order  is  conditional  in  its  nature,  and  there 
can  be  no  injunction,  and  consequently  no  contempt  for  its 
violation,  until  the  bond  has  been  given:  2  High  on  Injunc- 
tions, sec.  1439 ;  1  Beach  on  Injunctions,  sec,  269 ;  Winslow  v. 
Navson,  113  Mass.  411. 

It  is  furthermore  held  that  where  an  injunction  has  been 
granted,  but  not  to  take  effect  until  a  bond  is  executed,  acts 
done  between  the  time  of  granting  the  injunction  *^'*  and  the 
execution  of  the  bond,  which  would  be  violative  of  the  writ  if 
fully  operative,  do  not  constitute  a  breach  of  the  injunction:  1 
Beach  on  Injunctions,  sec.  253. 

2.  In  determining  whether  there  has  been  an  actual  breach 
of  the  writ,  it  is  necessary  to  observe  the  objects  for  which  the 
relief  was  sought  and  granted  and  the  circumstances  attending 
-the  case;  and,  as  observed  by  Mr.  High,  "the  violation  of  the 
spirit  of  an  injunction,  even  though  its  strict  letter  may  not 
have  been  disregarded,  is  a  breach  of  the  mandate  of  the 
court":  High  on  Injunctions,  sec.  1446;  1  Beach  on  Injunc- 
tions, sec.  251;  Kerr  on  Injunctions,  641.  Again:  "Where 
-  ,  .  .  part  of  the  injury  complained  of  has  already  been  done 
by  defendant,  before  the  injunction  issues,  but  after  the  writ 
is  allowed,  he  does  acts  in  furtherance  of  such  injury,  he  can- 
not protect  himself  from  the  consequences  of  a  violation,  by 
the  fact  that  the  injunction  did  not  in  terms  prohibit  the 
act  which  he  committed,  and  he  will  accordingly  be  held  guilty 
of  contempt":  High  on  Injunctions,  sec.  1447.  "J^'or  will 
the  court  permit  defendants  to  evade  responsibility  for  vio- 
lating an  injunction  by  doing,  through  subterfuge,  that  which, 
while  not  in  terms  a  violation,  yet  produces  the  same  effect 
by  accomplishing  substantially  that  which  they  were  enjoined 
from,  doing":  High  on  Injunctions,  sec.  1433;  Gibbs  v.  Mor- 
gan, 39  N.  J.  Eq.  79. 

In  this  proceeding  it  appears  that  on  the  14th  of  March, 

1898,  in  a  bill  pending  in  the  chancery  court  of  Shelby  county, 

;aii  order  was  granted  by  a  circuit  judge  for  a  writ  of  injunc- 
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tioii;  upon  the  execution  by  complainants  of  a  bond  in  the 
sum  of  three  hundred  dollars,  conditioned  and  payable  as  pro- 
vided by  law,  and  on  the  28th  of  the  same  month  the  bond 
was  duly  executed.  The  prayer  of  the  bill  for  the  injunc- 
tion was,  that  defendants  (Frank  and  J.  B.  Miller)  be  com- 
manded "to  take  no  further  steps  in  the  suits  as  shown  by 
the  paragraphs  of  the  bill/'  etc.,  one  of  which  suits  was  for 
a  personal  judgment  against  complainants  on  mortgage  notes, 
and  the  other,  an  action  against  them,  in  the  nature  of  an 
action  of  ejectment,  for  the  recovery  of  the  possession  of 
the  mortgaged  lands — the  latter  suit  being  the  one  out  of 
which  this  proceeding  grew,  and  both  of  them  pending  in  the 
circuit  court  of  Shelby  county. 

135  rpj^Q  .^ypj^  Qf  injunction  issued  on  the  28th  of  March, 
1898,  on  an  injunction  bond  taken  and  approved  on  the  same 
day,  enjoining  defendants  (to  state  its  language)  "from  the 
further  prosecution  of  the  above-named  suit  for  judgment  on 
notes  for  six  hundred  and  fifty  dollars,  or  from  the  further 
prosecution  of  said  suit  in  ejectment  filed  by  you  in  said  cir- 
cuit court  on  the  sixth  day  of  January,  1898,  against  the 
said  William  Kirkpatrick  and  Sarah  Kirkpatrick,  until  fur- 
ther orders  of  this  court,"  and  the  same  was  duly  executed 
on  said  Frank  Miller  on  the  30th  of  March,  1898. 

On  the  24th  of  March,  the  respondents — Millers — took 
a  judgment  in  said  circuit  court  for  the  lands  described  in 
the  bill,  which  was  four  days  before  the  writ  of  injunction  was 
issued  and  placed  in  the  hands  of  the  sheriff  and  served  on 
the  defendants.  On  the  18th  of  April,  thereafter,  a  motion 
was  made  by  defendants  to  discharge  the  injunction,  which 
motion,  as  averred,  is  still  pending  in  said  chancery  court; 
and  on  the  29th  of  April,  as  is  further  averred,  the  defend- 
ants "caused  the  issuance  of  an  execution  against  complain- 
ants," and  on  the  2d  of  June,  1898,  they  were,  "und^r  and 
by  virtue  of  said  execution,  dispossessed  of  the  lands  described 
in  the  bill  of  complaint,"   etc. 

3.  The  evidence  shows  clearly  enough  that  when  complainants 
were  dispossessed  of  said  lands,  the  said  Millers  knew  and  had 
notice  of  the  issuance  of  said  writ  of  injunction.  The  petition 
of  complainants  for  a  rule  to  show  cause  why  the  defendant 
Frank  Miller  should  not  be  attached,  was  made  and  filed  in 
said  chancery  court  on  the  16th  of  March,  1899,  and  on  the 
same  day  he  filed  in  said  court  a  demurrer  to  and  motion  to 
strike  said  petition.    At  the  September  term,  1899,  of  said 
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court  the  demurrers  to  and  motion  to  strike  said  petition  were 
overruled.  Afterward  the  court  made  its  decree  in  said  con- 
tempt proceedings,  ordering  said  Frank  Miller  to  be  attached 
and  committed  to  jail,  unless  (to  quote  the  language  of  the 
order)  "said  Frank  Miller  shall  forthwith,  and  within  ten 
days  from  and  after  the  day  on  which  the  notice  of  this 
order  shall  be  served  upon  him,  return  and  restore  the  posses- 
sion of  the  premises  described  in  the  bill  in  this  case  to  the 
complainants   [therein],"  etc. 

*^®  4.  It  thus  appears  that  the  injunctive  writ  was  to  en- 
join said  Miller  "from  the  further  prosecution  of  said  suit  in 
ejectment,"  which  writ  was  served  on  him  on  the  30th  of 
March,  1898,  the  bond  for  its  issuance  having  been  filed  on 
the  28th  of  that  month,  and  that  on  the  24th  of  March,  1898, 
said  Miller  obtained  a  judgment  by  default  against  the  peti- 
tioner for  contempt  for  the  recovery  of  said  lands. 

The  contention  of  the  said  Miller  is,  that  he  was  not  re- 
strained by  said  writ  from  taking  any  steps  in  said  cause  untU 
the  bond  for  the  writ  had  been  executed,  and  until  the  writ 
itself  had  been  served  on  him;  that  he  took  his  judgment 
in  said  cause  four  days  before  said  bond  had  been  executed, 
and,  therefore,  he  was  guilty  of  no  violation  of  the  mandate  of 
said  writ  for  having  taken  his  said  judgment.  He  further  con- 
tends that  ihe  injunction,  being  against  the  further  prosecu- 
tion of  said  suit,  was  functus  officio,  since  the  judgment  when 
the  writ  was  issued  had  been  already  obtained,  and  that  the 
issuance  of  execution  or  writ  of  possession  thereon  thereafter 
was  no  violation  of  the  terms  of  said  injunction,  nor  was  the 
execution  of  the  writ  of  possession  in  the  ejection  of  the  peti- 
tioners from  the  lands,  and  placing  said  Miller  in  possession 
thereof,  any  violation  of  said  writ  rendering  him  liable  for 
disobedience  to  the  orders  of  said  court. 

Tt  must  be  conceded  that  procuring  said  judgment  at  the 
date  it  was  taken,  without  more,  was  not  a  literal  violation 
of  the  terms  of  said  writ,  constituting  a  breach  thereof :  Beach 
on  Injunctions,  sec.  253.  The  object  and  spirit  of  the  in- 
junciion,  however,  was  not  simply  to  prevent  a  judgment  in 
that  cause,  but  its  real  purpose  and  spirit  were  to  prevent  the 
plaintiff  therein  from  dispossessing  defendant  of  said  lands. 
If  no  writ  of  possession  could  have  been  issued  on  such  a  judg- 
ment the  judgment  it^'^lf  would  have  been  barren,  and  the 
defendant  therein  would  have  had  no  occasion  to  seek  to 
enjoin  it.    It  was  to  prevent  his  being  turned  out  of  his 
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premises  that  the  defendant  in  said  judgment  was  seeking  the 
injunctive  process  of  the  court.  The  words  "from  the  fur- 
ther prosecution  of  said  suit/'  when  regard  is  had  to  the  *^^ 
terms  of  the  writ,  its  purposes,  and  the  condition  of  the  parties, 
are  not  wrested  from  their  proper  signification,  when  made  to 
include  any  further  proceeding,  looking  to  the  accomplishment 
of  the  main  purpose  of  said  action — the  ejection  of  defendant 
from  his  lands;  and,  properly  construed,  they  do  include  the 
issuance  of  said  writ  of  possession  and  its  execution,  as  well  as 
the  obtaining  of  the  judgment  itself.  Courts  exact  a  strict  and 
implicit  obedience  to  their  injunctions,,  and  will  not  permit 
them  to  be  defeated  by  mere  subterfuges  on  the  part  of  those 
required  to  obey  them;  and  the  doctrine  so  well  settled  is  of 
application,  that  the  courts  will  not  "permit  defendants  to 
evade  responsibility  for  violating  an  injunction  by  doing 
through  subterfuge  that  which,  while  not  in  terms  a  violation, 
yet  produces  the  same  effect  by  accomplishing  substantially 
that  which  they  were  enjoined  from  doing":  High  on  Injunc- 
tions, sec.  1433;  Wayman  v.  Southard,  10  Wheat.  1,  29;  24 
Am.  &  Eng,  Ency.  of  Law,  1st  ed.,  n.  2;  Gibbs  v.  Morgan, 
39  X.  J.  Eq.  79.  We  conclude  that  the  issuance  of  said  writ 
of  possession  was  a  manifest  and  palpable  violation  of  the  in- 
junction. 

5.  That  a  proceeding  of  this  character  cannot  be  entertained 
until  the  equities  of  the  cause  in  which  it  is  made  had  been 
determined  is  against  unbroken  authority  on  the  subject: 
High  on  Injunctions,  sec.  1416,  and  cases  cited;  Beach  on 
Injunctions,  sec.  247.  Nor  is  there  any  merit  in  the  insistence 
that  the  petitioner  was  not  served  with  notice  to  show  cause 
why  he  should  not  be  attached.  This  was  unnecessary  when 
he  appeared,  as  he  did,  and  defended  against  the  proceeding. 

Again,  the  objection  that  the  decree  in  the  contempt  pro- 
ceeding was  rendered  in  vacation,  and  is  a  decree  of  the  chan- 
cellor merely  and  not  of  the  court,  is  without  foundation.  It 
appears  by  the  decretal  order  that  this  proceeding  was  sub- 
mitted by  consent  at  the  September  term  of  the  court,  1900, 
and  held  for  decree  in  vacation.  The  decree  was  rendered 
on  January  21st  and  filed  January  22,  1901,  and  is  within  rule 
79  of  chancery  practice. 

6.  We  have  examined  all  the  objections  to  the  order  of  the 
court  below  in  awarding  the  attachment  for  ^*®  contempt, 
and  finding  them  to  be  without  merit,  the  application  here  for 
mandamus  or  prohibition  is  denied.    The  order  of  this  oourti 
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made  and  entered  on  the  14th  of  February,  1901,  suspending 
the  execution  of  said  attachment  writ,  is  revoked,  leaving  the 
same  in  full  force,  to  be  executed  in  the  manner  therein 
directed. 
Petition  for  mandamus  or  prohibition  denied. 


A  Party  is  Bound  by  an  Injunction  from  the  time  he  has  notice 
of  is  Issuance.  There  need  be  no  formal  service  of  the  writ.  But 
If  an  indemnity  bond  has  not  been  filed,  the  injunction  Is  inop- 
erative: Farnsworth  v.  Fowler,  1  Swan,  1,  55  Am.  Dec.  718.  and 
note:  notes  to  People  v.  Sturtevant,  59  Am.  Dec.  548;  Harnig  v. 
KnuCfman,  78  Am.  Dec.  104. 

One  Who  Violates  aii  Injunction,  by  issuing  and  levying  an  at- 
tachment, win  not  be  permitted  to  gain  any  advantage  thereby: 
Farmers'  Loan  etc.  Co.  v.  Banlcers'  etc.  TeU  Co.,  148  N.  Y.  315, 
51  Am.  St  Rep.  690,  42  N.  B.  707. 


BARRETT  v.  CITY  OF  MOBILE. 

[129  Ala.  179,  30  South.  36.] 

MUNICIPAL  CORPORATIONS— SUITS  AGAINST-TORTS. 
A  statute  requiring  "claims"  against  cities  to  be  presented  to 
the  city  council  before  suit  can  be  brought  thereon  applies  to 
charges  arising  in  tort.    (p.  no.) 

MUNICIPAL  CORPORATIONS^SUITS  AGAINST— PLEAD- 
ING.— Where  "claims"  against  a  city  must  be  presented  to  the 
city  council  before  suit  is  brought,  a  complaint  in  an  action  in 
tort  against  a  city  must  aver  that  such  presentation  has  been  made, 
(p.  55.) 

IN  TRESPASS  DE  BONIS  ASPORTATIS,  A  DEFENSE 
based  on  legal  authority  for  the  taking  complained  of  is  in  justifi- 
cation of  the  act,  and  in  order  to  be  proved  must  be  pleaded  spe- 
cially,   (p.  55.) 

PLEADING— PROOF  TO  MITIGATE  DAMAGES.— UNDER 
THE  GENERAL  ISSUE,  the  fact  that  the  defendant  acted  under 
a  supposed,  though  invalid,  authority  may  be  proven  for  the  limited 
purpose  of  mitigating  cr  preventing  exemplary  damages,     (p.  55.) 

PLEADING.— IN  TROVER  A  VALID  AUTHORITY  FOR 
APPROPRIATION  OR  DESTRUCTION  OF  PROPERTY  involved 
may  be  proven  under  the  general  issue  and  in  bar  of  the  action, 
(pp.  55.  56.) 

IN  AN  ACTION  OF  TROVER  FOR  THE  KILLING  OF  AN 
ANIMAL  BY  A  HEALTH  OFFICER,  it  is  competent  to  show  in 
defense  that  the  animal  was  liilled  in  pursuance  of  a  reasonable 
police  regulation  in  promotion  of  the  public  health,    (p.  56.) 

HEALTH  OFFICER— POWER  TO  DESTROY  PROPERTY. 
In  the  absence  of  some  regulation  made,  or  special  authority 
conferred  by  the  board  of  health,  the  court,  or  the  corporate  au- 
thorities, a  city  health  officer  as  such  has  no  authority  to  destroy 
property,  whether  Infected  or  not.    (p.  57.) 
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Action  in  trespass  and  trover  against  the  city  of  Mobile 
and  its  health  officer,  for  the  killing  of  a  mule^  which  was 
killed  hy  order  of  the  health  officer  as  being  an  infected  and 
dangerous  animal. 

John  E.  Mitchell,  for  the  appellant. 

B.  B.  Boone,  contra. 

18*  SHAEPE,  J.  By  the  charter  act  of  the  city  of  Mobile 
(Acts  1896-97,  p.  542),  it  is  provided:  "That  no  claim  against 
the  city  of  Mobile  shall  be  sued  on  until  a  statement  thereof^ 
giving  date  of  accrual,  name  and  residence  of  original  claimant, 
and  of  assignee,  if  any,  circumstances  and  amount,  shall  have 
been  filed  with  the  clerk  for  consideration  of  the  general  coun- 
cil, and  either  rejected  by  them  or  held  for  sixty  days  without 
action." 

The  word  "claim"  as  used  in  this  provision  is  comprehensive 
enough  to  include  charges  against  the  city  arising  in  tort  as 
well  as  ex  contractu.  The  legislative  intention  was  to  protect 
the  city  from  expenses  of  unnecessary  litigation  by  affording 
it  opportunity  to  settle  and  discharge  its  liabilities  without 
suit.  The  same  necessity  exists  for  such  protection  in  respect 
to  i^*^  torts  as  in  'other  claims,  and  without  applying  the 
requirement  to  them  the  legislative  intention  cannot  be  wholly 
carried  out. 

The  right  to  sue  the  city  without  first  presenting  the  claim 
is  taken  away  by  the  statute.  In  bringing  suit  the  plaintiff 
should  show  by  his  complaint  a  cause  for  which  an  action  will 
lie.  To  that  end  the  oomplaint  should  aver  presentation 
according  to  the  statutory  requirement.  For  want  of  such 
averment  the  complaint  in  the  present  case  was  subject  to  the 
demurrer  interposed  to  it  as  a  whole. 

We  are  aware  that  there  is  conflict  in  the  authorities  both 
as  to  whether  the  word  "claims"  as  used  in  statutes  requiring 
presentation  before  suit  applies  to  tort  and  also  as  to  the  neces- 
sity of  averring  compliance  with  the  requirement.  We  think, 
however,  that  our  conclusions  on  both  those  questions  are  sup- 
ported by  the  decision  of  this  court  made  •with  reference  to 
an  analogous  requirement  respecting  the  presentation  of  claims 
against  counties  before  suit,  and  found  in  section  13  of  the 
present  code:  See  Schroeder  v.  Colbert  County,  66  Ala.  137; 
Shinbone  v.  Randolph  County,  56  Ala.  183. 
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Amendments  to  the  complaint  left  it  standing  against  the 
defendant  Goode  alone,  on  a  count  in  trespass  joined  with  a 
count  in  trover,  and  not  guilty  was  the  only  plea.  The  two 
causes  of  action  proceed  on  different  theories,  and  are  subject 
to   dissimilar  defenses. 

In  trespass  de  bonis  asportatis,as  in  other  species  of  trespass, 
a  defense  based  on  legal  authority  for  the  taking  complained 
of  is  in  justification  of  the  act,  and,  like  other  pleas  in  con- 
fession and  avoidance,  must  be  pleaded  specially;  otherwise 
the  defense  is  not  allowed  to  be  proved:  Womack  v.  Bird,  51 
Ala.  504,  63  Ala.  500;  Chitty  on  Pleading,  16th  Am.  ed.,  532. 
Though  the  fact  that  the  defendant  acted  under  a  supposed, 
though  invalid,  authority  may,  according  to  the  more  recent 
decisions  of  this  court,  be  proven  for  the  limited  purpose  of 
mitigating  or  preventing  exemplary  damages:  Stephenson  v. 
Wright,  111  Ala.  579,  20  South.  622;  Boggan  v.  Bennett,  102 
Ala.  400,  14  South.  742. 

In  trover  a  valid  authority  for  appropriation  or  destruction 
of  property  involved  may  be  proven  under  the  *®*  general 
issue  and  in  bar  of  the  action:  Gould  on  Pleading,  sec.  57; 
9  Bacon's  Abridgment,  672;  Young  v.  Cooper,  6  Ex.  259; 
Kline  v.  Husted,  3  Gaines,  275;  Pemberton  v.  Smith,  3  Head, 
18;  Miller  v.  Knapp  (Pa.),  19  Atl.  555. 

In  Gould  on  Pleading,  section  57,  it  is  laid  down  that  "as  the 
conversation,  which  is  the  gist  of  the  action  in  trover,  is  ex 
vi  termini  a  tortious  act  which  cannot  in  law  be  justified  or 
excused,  it  is  manifest  that  any  plea  alleging  matter  of  justi- 
fication or  excuse  (as  a  license  from  the  plaintiff — an  authority 
derived  from  the  law,  etc.)  is  equivalent  to  the  plea  of  not 
guilty,  since  it  must  involve  a  denial  of  the  conversion." 

There  are  decisions  opposed  to  the  admission  of  such  a 
defense  without  a  special  plea,  and  the  question  seems  not  to 
have  been  expressly  decided  by  this  court,  though  as  favoring 
the  rule  we  announce  there  is  an  intimation  in  Hopkinson  v. 
Shelton,  37  Ala.  306,  where  in  passing  on  a  plea  setting  up 
that  the  property  alleged  to  have  been  converted  was  taken 
under  execution,  the  court  said  that  in  view  of  our  statute 
allowing  a  plurality  of  pleas  "it  was  no  objection  to  the  second 
plea  that  it  amounted  to  the  general  issue."  A  conversion  is 
necessarily  wrongful  and  cannot  be  justified.  Where  the 
appropriation  is  rightful  there  is  no  conversion;  therefore 
a  plea  showing  that  fact  directly  contravenes  the  complaint, 
and  is  not  in  confession  and  avoidance  or  in  justification. 
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Under  the  pleading  in  the  present  case  it  was  competent 
nnder  the  oount  in  trover,  and  in  bar  of  it,  to  show  by  proof, 
if  it  existed,  that  the  animal  was  killed  in  pursuance  of  a 
reasonable  police  regulation  in  promotion  of  the  public  health : 
Tiedeman  on  State  and  Federal  Control  of  Personal  Property, 
828. 

The  evidence  actually  introduced  tending  to  show  the  de- 
fendant's official  character,  the  information  on  which,  and  the 
circumstances  under  which,  he  acted  in  ordering  the  animal 
to  be  killed,  were  admissible  under  the  count  in  trespass  as 
tending  to  show  he  acted  in  good  faith  and  as  bearing  on  the 
question  of  exemplary  damages.  But  the  evidence  did  not 
tend  to  show  an  absolute  defense  to  either  count. 

*®''  In  a  general  way  the  duties  and  authority  of  county 
health  officers  are  prescribed  by  chapter  58  of  the  code.  The 
powers  given  them  as  executive  oflBcers  in  respect  of  the  de- 
struction of  property  to  prevent  the  spread  of  infectious 
diseases  are  required  to  be  exercised  "under  the  direction  and 
control  of  the  county  board  of  health,  and  in  accordance 
with  the  health  laws  of  the  state":  Code,  sec  2436.  The 
county  board  of  health  may  investigate  "cases  of  malignant, 
pestilential,  infectious,  epidemic,  and  endemic  diseases  occur- 
ring in  the  county,  and  the  causes  thereof,  and  take  such  steps 
as  may  be  necessary  for  their  abatement  or  prevention*' :  Code, 
sec.  2429.  "The  court  of  county  commissioners,  or  the  proper 
corporate  authorities  of  any  city  or  town,  may,  jointly  or  sepa- 
rately, invest  the  county  board  of  health  with  such  executive 
powers  and  duties  as  may  be  deemed  necessary  for  the  preser- 
vation and  promotion  of  the  public  health,  and  for  the  pre- 
vention of  the  introduction  or  spread  of  contagious  or  infectious 
diseases,  such  powers  to  be  exercised,  and  such  duties  to  be 
performed  under  such  rules  and  regulations  as  may  be  deter- 
mined upon  between  such  board  and  such  court,  or  corporate 
authorities":  Code,  sec.  2431.  And  the  charter  of  Mobile 
provides  that  the  general  council  "may  make,  ordain,  and 
declare  such  by-laws  and  ordinances  for  and  concerning  the 
removal  of  nuisances  and  the  prevention  and  extinction  of 
contagious  or  infectious  diseases,  and  in  giving  effect  to 
these  powers  may  act  in  co-operation  with  the  board  of 
health."  In  the  absence  of  some  regulation  made  or  special 
authority  conferred  by  the  board  of  health,  the  court,  or  the 
corporate  authorities,  the  health  officer  of  Mobile  as  such  has 
no  authority  to  destroy  property,  whether  infected  or  not, 


68  American  Statb  Beports,  Vol.  87.     [Alabama, 

except  vrhen  acting  under  a  warrant  from  a  justice  or  mayor 
as  provided  by  section  2393.  Here  there  was  nothing  to  show 
that  the  defendant  was  authorized  in  either  of  the  modes  indi- 
cated, or  in  any  legal  mode,  to  order  the  destruction  of  the 
animal ;  consequently,  there  was  nothing  to  justify  that  action 
or  devest  it  of  a  tortious  aspect,  and  the  plaintiff's  right  to 
recover  was  made  out.  Therefore,  the  refusal  to  instruct  the 
jury  affirmatively  in  her  favor  *®®  was  error,  for  which  the 
judgment  must  be  reversed.  It  is  unnecessary  to  specifically 
pass  on  the  other  charges. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


Pleading.— In  trespass,  any  matter  of  justification  must  be  spe- 
cially pleaded.  It  is  not  admissible  under  the  general  issue:  Finch 
V.  Alston,  2  Stew.  &  P.  83,  23  Am.  Dec.  299.  See,  in  this  connec- 
tion, Alliance  Trust  CJo.  v.  Nettleton  Hardware  Go.,  74  Miss.  585, 
60  Am.  St  Rep.  531,  21  South.  396.  In  trover,  when  the  complaint 
simply  alleges  title  In  the  plaintiff  without  stating  how  he  ac- 
quired It,  the  defendant  may  show  under  the  general  denial  that 
the  sale  by  which  the  plaintiff  claims  title  was  void,  and  that  the 
defendant  rescinded  the  sale  and  retoolc  the  property:  Johnson  v. 
Oswald,  38  Minn.  550,  8  Am.  St.  Rep.  698,  38  N.  W.  630. 

The  Power  of  Boards  of  Health  to  destroy  dangerous  or  Infected 
property  is  discussed  in  the  monographic  note  to  Blue  v.  Beach, 
80  Am.  St  Rep.  214,  231. 


COTTINGHAM  v.  GREELY  BAET^HAM  GROCERY  CO. 

[129  Ala,  200,  30  South.  560.] 

GARNISHMENT— CONTEST  OP  ANSWER— ISSUE.— In  con- 
testing the  answer  of  a  garnishee,  the  Alabama  statutes  do  not  re- 
quire the  issue  to  be  formed  at  the  term  of  court  at  which  the 
answer  is  made,  but  only  that  the  plaintiff  shall  controvert  by  his 
oath,  at  such  term,  that  he  believes  the  answer  to  be  untrue,  (p. 
59.) 

GARNISHMENT.— THE  ISSUE  TO  BE  MADE  UP,  AFTER 
A  CONTEST  OP  THE  ANSWER  OF  A  GARNISHEE,  In  which 
the  plaintiff  must  allege  In  what  respect  the  answer  Is  untrue,  is 
In  the  nature  of  a  complaint,    (p.  59.) 

GARNISHMENT.— A  TENDER  OP  ISSUE,  AFTER  A  CON- 
TE^ST  OP  THE  ANSWER  OP  A  GARNISHEE,  may  be  filed  at 
any  time  before  the  trial,    (p.  59.) 

APPEAL— GARNISHMENT.— THE  RULINGS  OF  A  COURT 
In  striking  out  certain  pleas  of  a  garnishee  cannot  be  reviewed 
on  appeal,  where  neither  the  motions,  pleas,  nor  the  rulings  of 
the  court  appear  in  the  bill  of  exceptions,    (p.  59.) 
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A  FRAUDULENT  GRANTEE  CANNOT,  BY  GARNISH- 
MENT, be  required  to  account  to  the  creditctrs  of  his  vendor  for 
any  greater  sum  than  the  value  of  the  property  acquired  by  him 
under  the  transfer  to  him.     (p.  60.) 

FRAUDULENT  CONVEYANCES.— A  FRAUDULENT  GRAN- 
TEE MAY  RELIEVE  HIMSELF  FROM  LIABILITY  to  the 
creditors  of  his  grantor  by  paying  to  bona  fide  creditors  a  sum  of 
money  equal  to  the  value  of  the  property  transferred  to  him,  and 
it  is  immaterial  that  he  was  forced  to  pay  by  means  of  the  pro- 
cess of  attachment     (p.  6L) 

PRAUDITI,ENT  CONVEYANCES— PAYMENT  BY  GRANTEE 
—BURDEN  OF  PROOF.— If  a  fraudulent  grantee  undertakes  to 
relieve  himself  from  liability  by  showing  payment  to  has  grantor's 
creditors,  the  burden  of  proof  is  on  him  to  show  such  payment, 
and  that  the  debts  discharged  were  subsisting,  legal,  bona  fide  de- 
mands  against  his   grantor,    (p.   61.) 

GARNISHMENT.— IN  DETERMINING  THE  VALUE  OP 
NOTES  AND  ACCOUNTS  received  by  a  garnishee  under  a  fraud- 
ulent  conveyance,  the  criteilon  is  the  value  of  the  property  at  the 
date  oi  the  transfer,    (p.  62.) 

THE  PRINCIPLE  THAT  A  GARNISHING  CREDITOR 
CAN  AVAIL  HIMSELF  ONLY  OF  THE  LEGAL  RIGHTS  OP 
HIS  DEBTOR  against  the  garnishee  is  subject  to  an  exception 
when  the  garnishee  has  possession  of  property  of  the  debtor  un- 
der a  fraudulent  transfer,  for,  though  such  transfer  is  valid  against 
the  debtor,  creditors  may  assert  its  invalidity,    (pp.  62,  63.) 

GARNISHMENT.— CHOSES  IN  ACTION  in  the  possession  of 
a  garnishee  cannot  be  subjected  by  garnishment,    (p.  63.) 

Garnishment  proceedings  against  the  appellant. 

J.  M.  McMaster,  for  the  appellant. 

Logan  &  Vandergraaf,  contra. 

203  TYSON,  J.  The  statute  does  not  require  the  issue  to 
be  made  at  the  term  of  the  court  at  which  the  answer  of  the 
garnishee  is  contested.  It  only  requires  that  the  plaintiff,  his 
agent  or  attorney,  may  controvert  the  answer  by  making  oath, 
at  the  term  the  answer  is  made,  that  he  believes  it  to  be  un- 
true :  Code,  sec.  2196,  and  authorities  cited  thereunder. 

The  issue  to  be  made  up,  after  a  contest  of  the  answer,  under 
the  direction  of  the  court,  in  which  the  plaintiif  must  allege 
in  what  respect  the  answer  is  untrue,  is  in  the  nature  of  a 
complaint  in  the  cause,  and  not  entirely  dissimilar  in  respect 
to  stating  the  plaintiff's  cause  of  action,  as  in  the  complaint 
of  the  plaintiff  in  a  suit  commenced  by  attachment:  Lindsay 
V.  Morris,  100  Ala.  646,  13  South.  619.  Such  a  tender  of 
issue  may  be  filed  at  any  time  before  the  trial. 

We  cannot  review  the  rulings  of  the  court  in  striking  certain 
pleas  filed  by  the  garnishee,  for  the  reason  *®"*  that  neither 
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the  motions,  picas,  jior  the  rulings  of  the  court  appear  in  tlie 
bill  of  exceptions:  Holley  v.  Coffee,  123  Ala.  406,  26  South. 
239. 

The  cause  was  tried  upon  the  issue  tendered  by  the  plaintiff 
and  the  general  issue  and  special  plea  No.  11.  In  the  tender 
of  issue  it  is  averred  that  prior  to  December  23,  1892,  the  de- 
fendants, E.  N".  Cottingham  and  J.  L.  Suttle,  as  partners  com- 
posing the  firm  of  E.  N.  Cottingham  &  Co.,  carried  on  a 
mercantile  business  in  the  town  of  Blocton,  Alabama.  That 
prior  to  said  date  they  were  indebted  to  the  plaintiff  for  goods, 
wares,  and  merchandise  sold,  which  indebtedness  was  reduced 
to  judgment  on  the  seventh  day  of  June,  1894,  and  is  still  due 
and  unpaid.  That  on  the  said  twenty-third  day  of  December, 
1892,  the  defendants  made  a  fraudulent  sale  and  transfer  of 
the  goods,  wares,  and  merchandise  owned  by  them,  as  well  as 
all  the  notes  and  accounts  due  to  them  to  the  garnishee  and 
Mrs.  M.  A.  Suttle,  by  executing  to  them  jointly  a  bill  of  sale 
thereof,  upon  the  recited  consideration  of  fifteen  thousand  and 
ninety  dollars  and  fifty  cents,  of  which  the  sum  of  eight  thou- 
sand nine  hundred  and  eighty-three  dollars  and  two  cents  was 
recited  to  be  the  amount  of  the  indebtedness  due  by  the  de- 
fendants to  the  garnishee;  and  the  sum  of  six  thousand  one 
hundred  and  thirteen  dollars  and  fifty  cents  was  recited  to 
be  the  amount  of  the  indebtedness  due  by  the  defendants,  as 
a  fii-m,  to  Mrs.  M.  A.  Suttle.  That  in  fact  the  said  defend- 
ants, las  a  firm,  were  not  indebted  to  Mrs.  Suttle  in  any  sum 
whatever,  and  that  the  said  firm  was  either  not  indebted  at 
all  to  said  garnishee,  or,  if  indebted  to  him  in  any  sum,  then 
the  amount  of  the  debt  owing  to  him  was  greatly  less  than 
eight  thousand  nine  hundred  and  eighty-three  dollars  and  two 
cents.  That  the  alleged  debt  to  him  was  in  whole  or  in  part 
simulated  or  fictitious.  It  is.  further  averred  that  the  gar- 
nishee took  possession  of  the  stock  of  goods,  wares  and  mer- 
chandise, and  has  retained  the  same,  and  that  the  value  of 
the  stock  of  goods  was  ten  thousand  dollars.  That  the  gar- 
nishee has  collected  from  the  notes  and  accounts  transferred 
to  him  and  Mrs.  Suttle  a  large  sum  of  money,  to  wit,  five 
thousand  dollars. 

Special  plea  No.  11  filed  by  the  garnishee  alleges  that  prior 
to  the  issuance  of  the  writ  of  garnishment  in  this  ^^'^  case 
all  the  property  which  came  into  his  possession  under  and  by 
virtue  of  the  bill  of  sale  set  out  in  the  complaint  was  levied 
on  by  certain  attachment  writs  returnable  to  the  circuit  court 
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of  Bibb  county,  Alabama.  It  is  further  alleged  that  all  of 
said  property  was  subject  to  the  payment  of  said  attachment 
writs,  and  that  the  entire  value  of  the  property  has  been  ap- 
plied to  the  payment  of  the  said  prior  attachments.  No  ob- 
jection was  taken  to  the  sufficiency  of  this  plea  by  demurrer 
or  otherwise.  So,  then,  it  must  be  treated  as  presenting  a 
material  issue  in  the  cause,  and  the  garnishee  had  the  right 
to  offer  evidence  in  support  of  the  facts  alleged  in  it. 

But  independent  of  the  question  of  the  sufficiency  of  its 
averments,  the  garnishee,  if  the  bill  of  sale  was  fraudulent, 
cannot  be  required  to  account  to  the  creditors  of  the  vendors 
for  any  greater  sum  than  the  value  of  the  property  acquired 
by  him  under  the  transfer  to  him.  The  whole  object  of  the 
law  is  to  make  him  disgorge  the  ill-gotten  gain  by  virtue  of 
the  fraudulent  transaction.  When  he  does  this,  either  by  re- 
turning the  property  or  its  equivalent  in  money,  he  cannot  be 
punished  by  making  him  pay  more.  The  wrong  he  may  have 
done  is  not  punitive  in  its  character  at  the  suit  of  a  creditor 
— one  for  which  he  must  be  made  to  suffer  beyond  the  actual 
loss  entailed  upon  the  creditors.  This  principle  is  clearly 
stated  by  Mr.  Bump  in  his  work  on  Fraudulent  Conveyances, 
page  599,  section  622,  in  this  language:  "An  honest  man  will 
not  accept  a  fraudulent  conveyance,  and  a  party  who  holds 
property  fraudulently  will,  as  soon  as  he  comes  to  a  sense  of 
his  moral  duty,  restore  it  to  those  to  whom  it  belongs.  He 
ought  generally  to  give  it  back  to  the  debtor,  in  order  that  it 
may  be  applied  to  his  debts  if  wanted,  or  to  his  benefit  if  not| 
necessary  for  that  purpose.  Although  the  law,  for  the  pur- 
pose of  discouraging  fraud,  will  not  compel  him  to  restore  it 
to  the  debtor,  yet  no  person  who  possesses  a  sense  of  Justice 
or  honesty  will  retain  it.  The  relation  between  the  grantee 
and  creditors  is  different;  there  is  no  express  obligation  be-' 
tween  them.  The  creditors,  however,  ought  to  receive  their 
debts,  and  the  law  gives  them  a  claim  to  the  property,  ****  and 
charges  the  grantee  as  trustee  in  consequence  of  his  posses- 
sion. The  trust  is  not  express,  but  arises  by  operation  of  law, 
in^  consequence  of  his  having  in  his  hands  that  which  ought 
to  be  applied  to  the  satisfaction  of  their  demands.  It  depends, 
therefore,  on  the  possession  of  the  property.  If  the  grantee, 
therefore,  devests  himself  in  good  faith  of  that  which  he  could 
not  retain  without  dishonesty  before  the  right  of  the  creditors 
to  call  him  to  account  accrues,  there  is  nothing  remaining 
upon  which  to  raise  a  trust,  -and  the  relation  of  trustee  ceases. 


6i  American  State  Reports,  Vol.  87.     [Alabama, 

The  grantee,  for  the  same  reason,  cannot  be  held  to  account 
for  the  property  or  the  proceeds  arising  from  the  sale  of  it, 
■which  have  been  applied  by  him  in  good  faith  to  the  payment 
of  the  debts  of  the  grantor.  In  this  respect  there  is  no  dis- 
tinction between  a  transfer  which  is  fraudulent  in  fact  and 
one  which  is  fraudulent  in  law." 

It  can  make  no  possible  difference  that  the  grantee  is  forced 
to  pay  the  proceeds  of  the  property  to  the  creditors  by  means 
of  the  process  of  attachment.  So  he  pays  the  value  of  the 
property  to  those  to  whom  the  property  rightfully  belongs,  is 
■all  that  is  required  of  him.  Had  the  grantee  in  the  convey- 
ance agreed  to  pay  to  the  creditors  the  value  of  the  property 
&8  part  of  the  consideration  of  the  transfer  to  him,  and  did 
so  pay,  or  had  he  paid  to  the  grantor  the  value  of  the  prop- 
€rty  in  excess  of  the  debt  due  to  him  in  pursuance  of  an  agree- 
ment between  him  and  the  grantor,  and  the  grantor  had  paid 
that  money  to  his  creditors,  the  conveyance  would  not  have 
been  fraudulent :  Eankin  v.  Vandiver,  78  Ala.  562.  Of  course, 
if  the  grantee  undertakes  to  relieve  himself  from  liability  by 
showing  that  he  has  applied  the  property  to  the  discharge  of 
the  debts  of  his  grantor,  or  paid  to  the  creditors  a  sura  of 
money  equal  to  the  value  of  the  property,  the  burden  of  proof 
would  rest  upon  him,  not  only  to  show  such  an  appropriation 
by  him  of  the  property,  or  the  payment  of  a  sum  of  money 
■equal  to  its  value,  but  also  to  show  that  the  debts  discharged 
were  subsisting,  legal,  bona  fide  demands  against  his  grantor. 
This  was  the  principle  invoked  by  the  garnishee  by  the  aver- 
ments of  his  special  plea. 

207  j^j  follows  that  the  court  erred  in  excluding  the  evi- 
dence offered  by  the  garnishee  of  the  payment  by  him  of  cer- 
tain attaching  creditors,  and  the  writs  of  attachment,  etc., 
sued  out  by  them  against  his  grantors  prior  to  the  writ  of 
garnishment  in  this  case.  Under  the  issues  upon  which  the 
garnishee  was  forced  to  trial  by  reason  of  the  refusal  by  the 
court  to  permit  him  to  file  certain  pleas,  there  was  no  error 
in  sustaining  the  plaintiff's  objection  to  the  evidence  offered 
by  the  garnishee  to  prove  that  he  had  paid  a  number  of  bona 
fide  creditors  of  E.  N.  Cottingham,  etc. 

It  is  of  no  consequence,  under  the  principles  above  an- 
nounced, that  a  portion  of  all  the  property  was  in  the  posses- 
sion of  the  garnishee  at  the  time  of  the  service  of  the  writ 
of  garnishment,  if  it  be  shown  by  him  that  he  has  paid  to 
bona  fide  creditors  of  his  grantors,  prior  to  the  service  of  the 
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writ  of  garnishment,  an  amount  of  money  equal  to  the  value 
of  the  property  acquired  under  the  conveyance  to  him.  This 
being  so,  the  giving  of  written  charge  numbered  2  at  the  re- 
quest of  the  plaintiff  was  erroneous. 

Charge  11  requested  by  the  garnishee,  under  the  issue  pre- 
sented by  his  special  plea,  should  have  been  given. 

Charges  10,  12,  13,  14,  and  15,  hypothesized  certain  facts, 
the  evidence  of  which  was  excluded  by  the  court. 

Charges  2  and  3  are  framed  upon  the  theory  that  the  value 
of  the  notes  and  accounts  must  be  admeasured  or  ascertained 
by  the  amount  of  money  collected  by  the  garnishee  upon  them. 
In  determining  the  question  of  the  value  of  the  property  re- 
ceived by  the  garnishee  under  the  conveyance,  the  criterion 
is  the  value  of  the  property  at  that  date.  If  it  consisted 
partly  of  notes  and  accounts,  their  value  must  be  ascertained 
at  that  time.  And  their  value  is  important  upon  the  inquiry 
as  to  whether  or  n'ot  the  transaction  was  fraudulent  or  bona 
fide.  But  it  does  not  follow  that  they  can  be  condemned  in 
this  proceeding,  should  the  conveyance  be  found  to  be  fraudu- 
lent. While  the  principle  is  well  settled  in  this  state  that  a 
garnishing  creditor  can  avail  himself  only  of  the  legal  rights 
•of  his  debtor  against  the  garnishee,  and  that  his  recovery  is 
limited  to  the  recourse  of  the  debtor,  this  principle  is  subject 
*^*  to  an  exception  when  the  garnishee  has  possession  of 
money  or  effects  of  the  debtor  under  a  fraudulent  transfer. 
In  such  case,  notwithstanding  the  transfer  is  valid  against  the 
debtor,  and  he  cannot  be  heard  to  gainsay  it,  the  creditor 
may  in  this  proceeding,  as  well  as  in  any  other,  assert  its  in- 
validity: Henry  v.  Murphy,  54  Ala.  256,  and  authorities  there 
cited;  Code,  sec.  2181.  But  the  effects  of  the  debtor  in  the 
possession  of  the  garnishee,  in  order  to  be  subjected,  must 
be  of  such  sort  as  that  when  so  ordered  by  the  court  he  can 
deliver  them  to  the  sheriff,  that  the  latter  may  make  sale 
thereof :  Code,  sec.  2192.  "It  is  very  jjlear  that  the  court  can- 
not direct  a  sale  of  a  mere  chose  in  action":  Jones  v.  Norris, 
2  Ala.  526;  Hazard  v.  Franklin,  2  Ala.  349;  Craft  v.  Summer- 
sell,  93  Ala.  430,  9  South.  593 ;  Levishon  v.  Waganer,  76  Ala. 
412. 

Aa  the  judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial,  we  will  not  discuss  the  action  of  the  court  in 
refusing  to  allow  the  garnishee  to  file  certain  pleas  shown  in 
the  record.    Doubtless,  upon  another  trial,  he  will  be  permit- 
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ted  to  file  pleas  invoking  such  defenses  as  he  may  be  advised 
are  in  accord  with  the  principles  announced  in  this  opinion. 
Reversed  and  remanded. 


Attachment  and  Garnishment.— Real  property  fraudulently  con- 
veyed by  a  debtor  is  subject  to  attachment:  Bank  of  CJolfax  v. 
Richardson,  34  Or.  518,  75  Am.  St.  Rep.  664,  54  Pac.  359.  See,  also, 
Stlcljney  etc.  Co.  v.  Goodwin,  95  Me.  246,  85  Am.  St  Rep.  408, 
49  Atl.  5039;  Nelson  v.  Leiter,  190  111.  414,  83  Am.  St.  Rep.  142, 
60  N.  E.  851.  And  choses  or  money  in  the  hands  of  a  fraudulent 
transferee  may  be  subjected  to  garnishment:  Nlcrosl  v.  Irvine,  102 
Ala.  CAS,  48  Am.  St.  Rep.  92,  15  South.  429;  Stern  v.  Butler,  123 
Ala.  606,  82  Am.  St.  Rep.  146,  26  South.  359. 

A  Conveyance  Fraudulent  as  to  Creditors  of  the  grantor  is  not 
purged  of  fraud,  though  the  grantee  remains  in  possession  and 
pays  the  debts  of  the  grantor  in  excess  of  the  value  of  the  prop- 
erty: Caldwell  v.  Walker,  76  Miss.  879,  71  Am.  St  Rep.  545.  25 
South.  929. 


LOUISVILLE  AND  NASHVILLE  RAILROAD  COMPANY 

V.   FITZPATRICK. 

[129  Ala.  322,  29  South.  859.] 

PROPERTY  IN  DOGS.— BY  THE  COMMON  LAW,  owner- 
ehlp  of  a  dog  carried  with  it  property  rights  to  afford  the  owner 
a  civil  remedy  for  injuries  to  the  animal,  but  It  was  not  a  subject 
of  larceny,    (p.  64.) 

A  DOG  IS  PROPERTY,  FOR  THE  NEGLIGENT  KILLING 
Of  which  an  action  will  lie.    (p.  64.) 

Action  to  recover  damages  for  the  negligent  killing  of  a  dog, 
Thomas  G.  Jones,  for  the  appellant. 
Gordon  Macdonald,  contra, 

*^  SHARPE,  J.  By  the  common  law,  ownership  of  a  dog 
carried  with  it  property  rights  to  afford  the  owner  a  civil  rem- 
edy for  injuries  to  th^«animal,  but  which  was  not  a  subject 
of  larceny:  4  Blaclcstone's  Commentaries,  235.  This  court 
has  followed  the  common-law  doctrine  entire  as  to  actions  for 
damages  in  Parker  v.  Mise,  27  Ala.  480,  62  Am.  Dec.  776,  and 
White  T.  Brantley,  37  Ala.  430,  and  respecting  larceny  in 
Ward  V.  State,  48  Ala.  163,  17  Am.  Rep.  31,  and  Johnson  t. 
State,  100  Ala.  32,  14  South.  629. 

In  other  jurisdictions  the  civil  remedy  has  been  generally 
•ccord-ed,  but  to  justify  the  proposition  that  a  dog  cannot  be 
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stolen  has  been  difficult  to  an  extent  which  has  produced  much 
conflict  in  decisions  on  that  subject:  See  note  to  Hanby  v. 
Sampson,  67  Am.  St.  Rep.  285,  which  collates  and  reviews 
authorities. 

Still  more  difficulty  is  invited  by  the  theory  of  appellee's 
demurrer  and  argument  going  upon  the  assumption  that  a 
dog,  though  property,  when  willfully  injured  has  no  such  at- 
tribute as  will  merit  the  exercise  of  care  to  avoid  his  injury. 
That  theory  seems  to  be  favored  by  the  opinion  in  Jameson  v. 
Southwestern  etc.  R.  R.  Co.,  75  Ga.  444,  58  Am.  Rep.  476,  but 
it  was  not  necessary  to  the  decision  there  made.  In  that 
opinion  Wilson  v.  Wilmington  etc.  R.  R.  Co.,  10  Rich.  52,  is 
cited  as  authority,  but  the  latter  decision,  as  is  shown  in  Salley 
v.  Manchester  etc.  R.  R.  Co.,  64  S.  C.  481,  71  Am.  St.  Rep. 
810,  32  S.  E.  526,  turned  on  the  construction  of  a  statute  re- 
lating to  the  burden  of  proof  on  the  question  of  negligence. 
In  Salle3r's  case,  the  decision  was  on  a  demurrer  to  a  complaint 
claiming  damages  for  an  alleged  negligence  of  a  railroad  com- 
pany in  running  over  ^^^  and  killing  a  dog,  and  is,  therefore, 
directly  in  point  here.  It  upheld  the  cause  of  action  as  a  con- 
clusion resulting  from  what  had  been  held  on  kindred  ques- 
tions in  many  adjudications  referred  to  in  the  opinion.  To 
the  same  effect  are  St.  Louis  etc.  Ry.  Co.  v.  Hauks,  78  Tex.  301, 
14  S.  W.  691;  Citizens'  Rapid  Transit  Co.  v.  Dew,  100  Tenn. 
317,  66  Am.  St.  Rep.  754,  45  S.  W.  790 ;  Jones  v.  Illinois  Cent. 
R.  R.  Co.,  75  Miss.  970,  23  South.  358. 

We  conclude  that  the  complaint  alleges  actionable  negli- 
gence, and  that  there  was  no  error  in  overruling  the  demurrer 
or  in  rendering  judgment  final  under  the  conditional  agree- 
ment of  parties. 

Affirmed. 


Property  in  Dogs  and  the  Bemedies  for  Its  enforcement  are  con- 
sidered in  the  monographic  note  to  Hamby  v.  Samson,  67  Am.  St. 
Rep.  288-299.  A  dog  Is  property,  for  the  wrongful  killing  of  which 
an  action  will  lie:  Chapman  v.  Decrow,  93  Me.  378,  74  Am.  St. 
Rep.  357,  45  Atl.  295;  Hodges  v.  Causey,  77  Miss.  853,  78  Am.  St 
Rep.  525,  26  South.  945. 
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WOFFORD  v.  MEEKS. 
ri29  Ala.  349,  30  South.  6K.] 

LIBEL-INNUENDO.— IN  DETERMINING  WHETHER  A 
PUBLICATION  IS 'LIBELOUS  PER  SB,  the  court  Is  confined  to 
the  language  employ eM  in  the  publication,  and  cannot  look  to  the 
Innuendo  alleged  in  the  complnint.     (p.   fi6.) 

LIBEL  PER  SE— DISHONESTY.— If  words  employed  In  an 
alleged  libelous  publication  impute  dishonesty  or  corruption  to  an 
Individual,  thej'  are  actionable  per  se.    (p.  67.) 

IT  IS  LIBELOUS  TO  IMPUTE  TO  ANYONE  HOLDING 
AN  OFFICE  that  he  has  been  guilty  of  Improper  conduct  In  of- 
fice, or  has  been  actuated  by  wicked,  corrupt,  or  selfish  motives. 
(p.  67.) 

LIBEI^EDITORS  HAVE  FULL  LIBERTY  to  criticise  the 
convluct  and  motives  of  public  men,  and  measures  and  policy  of 
government,  but  the  discussion  must  be  fair  and  legitimate,  and 
must  not  asperse  the  character  of  public  men  and  ascribe  to  them 
base  and  corrupt  motives,    (p.  67.) 

LIBEL.~-POSITIVB  ASSERTION  OF  A  CHARGE  IS  NOT 
NECESSARY  to  constitute"  a  writing  libelous,  but  it  may  be  made 
in  the  form  of  insinuation,  allusion,  irony,  or  question,    (p.  68.) 

LIBEL— OFFICERS.— A  PUBLICATION  WHICH  IMPUTES 
TO  COMMISSIONERS  the  prostitution  of  the  finances  of  the  county, 
to  the  end  of  awarding  contracts  to  persons  of  their  political  faith, 
and  corruption  and  dishonesty,  is  libelous  per  se.    (p.  68.) 

IF  A  LIBELOUS  PUBLICATION  IS  DIRECTED  AGAINST 
A  PARTICULAR  CL.\SS  OP  PERSONS,  any  one  of  that  class 
may  maintain  an  action  upon  showing  that  the  words  apply  e»- 
pecially  to  him.    (p.  69.) 

Aotian  to  recover  damages  for  the  publication  of  a  libel. 
W.  H.  Denson,  for  the  appellant. 
Dortch  &  Martin,  contra. 

855  TYSON",  J.  The  questions  presented  for  considera- 
tion involve  the  right  of  the  plaintiff  to  maintain  this  action. 
The  complaint  avers  that  the  plaintiff  was  a  member  of  the 
commissioners*  court  of  Etowah  county,  that  the  defendants 
were  opposed  to  him  politically,  and  that  the  alleged  libelous 
publication  was  intended  and  purported  to  bring  him  under 
suspicion,  and  to  cause  the  opinion  and  belief  to  be  entertained 
by  his  neighbors  that  he  was  dishonest,  corrupt,  and  unworthy 
of  trust  and  confidence,  etc. 

The  first  question  to  be  determined  is,  Was  the  publication 
libelous  per  se  ?  In  determining  this  question  we  are  confined 
to  a  construction  of  the  language  employed  in  the  publication. 
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and  cannot  look  to  the  innuendo  alleged  in  the  complaint. 
That  is  but  the  deduction  of  the  pleader  from  the  words  used 
in  the  publication,  and  unless  his  deduction  is  supported  by 
the  language  of  the  publication,  the  actionable  quality  is  not 
legally  disclosed.  For  an  innuendo  serves  merely  to  explain 
matter  already  expressed  or  to  point  out  where  there  is  prece- 
dent matter.  It  may  apply  to  what  is  already  expressed,  but 
cannot  add  to,  enlarge,  or  change  the  sense  of  the  words  of  the 
publication.  It  is  for  the  court  to  say  whether  the  meaning 
charged  by  the  innuendo  can  be  legally  attributed  to  the  lan- 
guage used  in  the  publication,  and  for  the  jury  to  ascertain 
whether  the  intent  charged  be  true  in  fact.  If  this  inquiry  is 
decided  by  the  court  adversely  to  the  pleader,  "this  puts  an 
end  to  it;  for  it  is  not  permissible  to  make  proof  that  the  words 
employed  were  uttered  in  the  sense  or  with  the  meaning  im- 
puted to  them  in  the  innuendo.  That  is  not  the  subject  of 
proof":  Gaither  v.  Advertiser  Co.,  103  Ala.  458,  14  South. 
788;  Henderson  v.  Hale,  19  Ala.  154. 

In  the  ease  of  Iron  Age  Pub.  Co.  v.  Crudup,  85  Ala.  520,  5 
South.  333,  this  court  said:  "The  definitions  of  libel,  as  found 
in  the  cases,  vary  somewhat  in  phraseology,  and  are  more  or 
less  comprehensive,  as  may  be  called  for  by  the  particular 
charge  involved  in  the  case.  Generally,  any  false  and  mali- 
cious publication,  when  ^'^  expressed  in  printing  or  writing, 
or  by  signs  or  pictures,  is  a  libel,  which  charges  an  offense 
punishable  by  indictment,  or  which  tends  to  bring  an  individ- 
ual into  public  hatred,  contempt,  or  ridicule,  or  charges  an 
act  odious  and  disgraceful  in  society.  This  general  definition 
may  be  said  to  include  whatever  tends  to  injure  the  character 
of  an  individual  or  black-en  his  reputation,  or  imputes  fraud, 
dishonesty,  or  other  moral  turpitude,  or  reflects  shame  or 
tends  to  put  him  without  the  pale  of  social  intercourse."  This 
quotation  clearly  recognizes  the  principle  that  if  the  words 
employed  in  the  alleged  libelous  publication  impute  dishonesty 
or  corruption  to  an  individual,  they  are  actionable  per  se — a 
principle  well  established  in  other  jurisdictions:  13  Am.  & 
Eng.  Ency.  of  Law,  295,  396,  and  note  3. 

So,  too,  it  is  libelous  to  impute  to  anyone  holding  an  office 
that  he  has  been  guilty  of  improper  conduct  in  office,  or  has 
been  actuated  by  wicked,  corrupt,  or  selfish  motives:,  Newell 
on  Defamation,  libel,  and  Slander,  69. 

We  do  not  understand  from  the  argument  of  defendants* 
counsel  that  they  controvert  these  propositions.    Their  con- 
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tention  on  the  point  under  consideration  is,  that  the  language 
of  the  publication  is  not  reasonably  susceptible  of  a  construc- 
tion imputing  dishonesty  to  the  commissioners.  Their  insist- 
ence is  that  the  article,  when  proj>erly  construed,  is  nothing 
more  than  a  criticism  of  their  conduct  in  the  extravagant  ad- 
ministration of  the  finances  of  the  county.  If  this  insistence 
is  sustained  by  the  language  employed,  then  unquestionably 
the  right  of  newspapers  to  discuss  questions  relating  to  the 
welfare,  comfort,  and  happiness  of  the  people,  it  must  be  un- 
derstood that  this  confers  on  them  no  immunity  from  liability 
in  publishing  a  libel,  other  and  different  from  any  other  per- 
son. Editors  have  full  liberty  to  criticise  the  conduct  and  mo- 
tives of  public  men  and  measures  and  policy  of  government, 
but  the  discussion  must  be  fair  and  legitimate.  If  an  editor 
goes  out  of  his  way  to  asperse  the  character  of  a  public  man 
or  set  of  men,  and  to  ascribe  to  him  or  them  base  and  corrupt 
motives,  he  does  so  at  his  peril,  and  must  prove  the  truth  of 
his  charges,  or  answer  in  damages  to  the  party  or  parties  in- 
jured: Davis  V.  Shepstone,  11  App.  Cas.  187;  Post  Pub.  Co. 
V.  Hallam,  59  Fed.  ^'^  530,  and  cases  there  cited;  McAllister 
V.  Detroit  Free  Press  Co.,  76  Mich.  338,  15  Am.  St.  Rep.  318, 
and  note,  43  N".  W.  431. 

This  brings  us  to  a  construction  of  the  language  employed 
in  the  publication.  In  construing  it,  the  scope  and  meaning 
of  the  whole  must  be  considered  and  interpreted  as  others 
would  naturally  understand  it.  Positive  assertion  of  a  charge 
is  not  necessary  to  constitute  a  writing  libelous;  they  may  be 
made  in  the  form  of  insinuation,  allusion,  irony,  or  questions, 
and  the  matter  will  be  as  defamatory  as  if  asserted  in  positive 
and  direct  terms.  Taking  the  words  in  their  ordinary  ac- 
ceptation, if  they  convey  a  degrading  imputation,  however  in- 
direct, it  is  a  libel.  As  was  said  in  Peake  v.  Oldham,  1  Cowp. 
275 :  "When  words,  from  their  general  import,  appear  to  have 
been  spoken  with  a  view  to  defame  a  party,  the  court  ought  not 
to  be  industrious  in  putting  a  construction  upon  them  different 
from  what  they  bear  in  the  common  acceptation  and  meaning 
of  them":  Rice  v.  Simmons,  2  Harr,  (Del.)  417,  31  Am.  Dec. 
766,  and  authorities  cited ;  cases  cited  in  note  1  on  page  378  of 
13  American  &  English  Encyclopedia  of  Law;  also  text  on 
pages  384,  385.  Applying  these  principles  of  construction  to 
the  publication  in  hand,  the  conclusion  is  irresistible  that  its 
language  imputed  to  the  commissioners  the  prostitution  of  the 
finances  of  the  county  to  the  end  of  awarding  contracts  to 
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persons  of  their  political  faith — an  insinuation,  to  say  the  least 
of  it,  of  corruption  and  dishonesty.  For  it  will  hardly  be 
gainsaid  that  if  the  commissioners  gave  preference  in  awarding 
contracts  to  one  of  their  political  faith,  when  his  bid  exceeded 
the  offer  of  another,  solely  because  he  was  of  their  political 
faith,  that  this  was  corruption — dishonesty — and  they  were  un- 
worthy of  the  confidence  and  trust  reposed  in  them  as  the  fis- 
cal agents  of  the  county.  Such  is  the  warrantable  implication, 
we  think,  from  the  language  employed  in  the  publication: 
Ivey  V.  Pioneer  Sav.  etc.  Co.,  113  Ala.  349,  21  South.  531; 
McDonald  v.  Press  Pub.  Co.,  55  Fed.  264;  Cotulla  v.  Kerr,  74 
Tex.  89,  15  Am.  St.  Eep.  823,  11  S.  W.  1158. 

The  remaining  question  to  be  determined  is.  Was  the  plain- 
tiff so  affected  and  particularized  by  the  publication  that  he 
can  maintain  this  suit?  The  article  makes  no  reference  to 
the  commissioners'  court,  but  ***®  is  leveled  at  the  commission- 
ers, and  is  an  arraignment  of  the  commissioners  of  Etowah 
county.  It  is,  as  we  have  shown,  the  conduct  of  these  men, 
as  a  class  it  may  be,  that  is  assailed.  The  imputation  of  cor- 
ruption and  dishonesty  is  clearly  aimed  at  the  individuals  who 
make  up  and  constitute  the  court,  and  not  at  the  court  as  an 
integral  body.  The  averments  of  the  complaint  show  that 
plaintiff  was  one  of  the  commissioners  at  the  time  the  con- 
tracts were  charged  in  the  article  to  have  been  made  and  at 
the  dat€  of  its  publication.  In  this  class  of  cases  the  rule  is: 
"The  defamatory  words  must  refer  to  some  ascertained  or  as- 
certainable person,  and  that  person  must  be  the  plaintiff'': 
Odgers'  Libel  and  Slander,  127. 

Mr.  Freeman,  in  his  note  to  case  of  Jones  v.  State,  70  Am. 
St.  Eep.  756,  after  reviewing  the  cases,  says:  *^e  apprehend 
the  true  rule  is  that,  although  the  libelous  publication  is  di- 
rected against  a  particular  class  of  persons  or  a  group,  yet  any 
one  of  that  class  or  group  may  maintain  an  action  upon  show- 
ing that  the  words  apply  especially  to  him.'*  And,  further, 
he  cites  the  cases  approvingly  which  hold  that  each  of  the  per- 
sons composing  the  class  may  maintain  the  action.  We  think 
this  the  correct  doctrine,  and  it  ia  certainly  supported  by  the 
great  weight  of  authority:  13  Am.  &  Eng.  Ency.  of  Law,  393, 
and  note  1 ;  Hardy  v.  Williamson,  86  Ga.  551,  22  Am.  St.  Eep. 
479,  12  S.  E.  874. 

But  it  is  said  in  answer  to  all  this,  by  appellees*  coansel,  con- 
ceding the  publication  to  be  libelous,  the  plaintiff,  as  a  com- 
missioner, may  have  voted  against  the  making  of  the  contractSi 
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and  therefore  he  is  not,  and  cannot  be,  referred  to  in  the  pub- 
lication. This  proposition  might  be  tenable  if  the  complaint 
admitted  the  making  of  the  contracts  charged  to  have  been 
corruptly  entered  into  in  the  publication.  But  it  is  absolutely 
witliout  merit  in  the  face  of  the  averment  that  the  entire  pub- 
lication is  "false,  untruthful,  scandalous,  malicious,  and  defam- 
atory"; and  especially  is  this  true  where  the  defendants,  by 
their  motion  to  strike  the  substantial  allegations  of  the  com- 
plaint, confess  the  truth  of  every  material  averment  thereof. 
Reversed  and  rendered. 


Libel— Innuendo.— The  office  of  an  Innuendo  Is  to  explain  what 
has  already  been  expressed,  but  not  to  enlarge  or  change  the  sense 
of  the  previous  M'ords:  Bearce  v.  Bass,  88  Me.  521,  51  Am.  St  Rep. 
446,  34  Atl.  411;  Squires  v.  State,  39  Tex.  Cr.  Rep.  96,  73  Am.  St. 
Rep.  904,  45  S.  W.  147. 

Words  May  be  Libelous  per  se  that  Impute  dishonesty:  Monson 
V.  Lathrop,  96  Wis.  386,  05  Am.  St.  Rep.  54,  71  N.  W.  596;  Oo. 
tulla  v.  Kerr,  74  Tex.  89,  15  Am.  St.  Rep.  819,  11  S,  W.  1058. 

Libel.— A  Public  Oflacer  Ls  ameuable  to  public  criticism  without 
liability  for  libel  when  there  Is  probable  cause  for  comment,  and  no 
proof  of  express  malice,  though  the  statements  published  are  not 
true  in  all  respects:  Jaclcson  v.  Pittsburgh  Times,  152  Pa.  St.  406, 
34  Am.  St.  Rep.  659,  25  Atl.  613.  It  is  libelous  per  se  to  Impute  to 
a  person  in  his  official  character  any  kind  of  frau'd,  dishonesty, 
or  misconduct.  A  charge  that  a  county  commissioner  was  influ- 
enced in  the  discharge  of  his  duties  by  a  pecuniary  consideration, 
and  that  he  willfully  sat  In  judgment  In  mattei-s  in  which  he  was 
personally  Interested,  Is  libelous  per  se:  Cotulla  v.  Kerr.  74  Tex. 
89,  15  Am.  St.  Rep.  819,  11  S.  W.  105&  See,  further,  the  mono-, 
gi-aphic  note  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  Sh 
Rep.  349-354;  Squires  v.  State,  39  Tex.  Or.  Rep.  96,  73  Am.  St.  Rep. 
904,  45  S.  W.  147. 

A  Libel  May  be  in  the  Form  of  Insinuation,  as  well  as  of  posk 
live  assertion,  provided  the  meaning  Is  plain:  Adams  v.  Lawson, 
17  Gratt.  250,  94  Am.  Dec.  455.  A  letter  that  Intimates  a  sus- 
picion of  dishonesty  may  be  a  libel:  Hart  v.  Reed,  1  B.  Mon.  166, 
85  Am.  Dec.  179. 
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JESSE   FEENCH  PIANO   AND   ORGAN    COMPANY  t. 

FORBES. 
[129  Ala.  471,  29  South.  683.] 

BASEMENT— LOSS  BY  PRESCRIPTION.— An  easement, 
even  if  granted  by  deed,  may  be  lost  by  nonuser,  coupled  with  a 
use  on  the  part  of  the  owner  of  the  servient  estate  adversely  for 
a  period  of  time  sufficient,  under  the  statute  of  limitations,  to  cre- 
ate the  easement  in  the  first  instance,    (p.  72.) 

THE  ENGLISH  DOCTRINE  OP  ANCIENT  LIGHTS,  that 
one  may  acquire  an  easement  in  the  unobstructed  passage  of  light 
and  air,  has  no  sanction  In  American  jurisprudence,     (p.  73.) 

EASEMENT  IN  PRIVATE  ALLEY.— THE  UNINTER- 
RUPTED USE  OF  SWINGING  BLINDS  on  windows  which  open 
into  a  private  alleyway  Is  not  such  an  adverse  use  of  the  alley- 
way as  can  ripen  inlo  a  title  by  prescription,    (p.  78.) 

AN  EASEMENT  BY  PRESCRIPTION  IS  CREATED  only 

by  a  user  adverse  to  the  owner  of  the  estate  over  which  the  ease- 
ment is  claimed,  under  a  claim  of  right,  exclusive,  continuous  and 
uninterrupted,  and  with  the  knowledge  and  acquiescence  of  the 
same,  for  a  period  equal  at  least  to  that  prescribed  by  the  statute 
of  limitations  for  acquiring  title  to  land  by  adverse  possession, 
(p.  73.) 

NO  EASEMENT  CAN  BE  ACQUIRED  WHEN  THE  USB 
IS  BY  EXPRESS  OR  IMPLIED  PERMISSION,     (p.  73.) 

EASEMENT.— THE  PRESUMPTION  OF  A  GRANT  CAN 
NJDYER  ARISE  where  all  the  circumstances  are  perfectly  consist- 
ent with  its  nonexistence,    (p.  73.) 

Gunter  &  Gunter,  for  the  appellants. 

Holloway  &  Holloway  and  W.  L.  Martin,  contra. 

^'^'^  DOWDELL,  J.  The  complainant,  a  body  corporate, 
geeks  by  its  bill  to  enjoin  the  respondent  from  obstructing  and 
preventing  its  enjoyment  and  use  of  an  alleged  easement  which 
it  claims  in  a  certain  private  alleyway  over  the  respondent's 
premises.  To  the  original  bill,  and  bill  as  amended,  the  de- 
fendant filed  a  sworn  answer  denying  the  allegations  as  to  com- 
plainant's claim  or  right  over  said  alley,  and  moved  to  dissolve 
the  temporary  injunction  which  had  been  granted.  The  cause 
was  heard  on  the  bill  and  amended  bill,  the  sworn  answer  of 
the  defendant,  and,  without  objection  from  either  party,  on 
affidavits  being  filed  on  behalf  of  complainant  and  respondent 
respectively.  On  the  hearing,  the  chancellor  rendered  a  de- 
cree dissolving  the  temporary  injunction,  and  from  this  decree 
the  present  appeal  is  prosecuted. 

The  complainant  predicates  its  claim  upon  a  title  by  pre- 
scription, growing  out  of  an  adverse  user  by  itself  and  those 
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under  whom  it  claims,  in  a  private  alleyway  over  defendant's 
premises  for  a  period  of  fifty  years  or  more.  It  is  averred  in 
the  bill  that  there  is  a  party-wall  between  complainant's  lot 
No.  28  and  defendant's  lot  No.  36,  both  of  which  front  on  Dex- 
ter avenue  in  the  city  of  Montgomery,  and  extends  back  sixty 
feet,  and  that  at  this  point,  in  the  construction  of  defendant's 
building,  her  wall  was  deflected  onto  her  own  lot  No.  2G,  at 
right  angles,  a  distance  of  five  feet,  and  was  thence  built  back 
parallel  with  complainant's  wall  and  the  dividing  line  between 
said  lots,  thus  making  the  alleged  ^"^^  alleyway  of  five  feet  in 
width.  The  complainant's  building  is  a  two-story  structure, 
with  a  doorway  opening  from  the  lower  story  into  said  alley, 
and  four  windows  below  and  five  above,  with  swinging  blinds 
eighteen  inches  in  width,  attached  to  each  window,  also  open- 
ing into  said  alley.  The  defendant  has  likewise  a  door  and 
windows  opening  from  her  building  into  the  alley.  This  alley 
was  used  as  a  foot  passageway  by  the  occupants  of  both  build- 
ings, by  means  of  which  access  was  had  to  an  alleged  public 
alley  in  rear  of  complainant's  building,  which  abutted  against 
defendant's  lot,  and  opened  into  one  of  the  public  streets  of 
the  city.  It  also  appears  that  at  the  end  of  the  private  alley 
a  gateway  was  built  and  maintained  by  the  defendant,  wliich 
opened  into  the  alleged  public  alley.  The  use  of  said  private 
alley  as  a  footway  by  the  occupants  of  both  buildings  contin- 
ued up  to  the  year  1879,  when,  as  it  clearly  appears  from  the 
evidence,  the  right  to  its  use  as  a  passage  was  prevented  and 
denied  by  the  defendant  to  the  occupants  of  lot  No.  28,  and 
since  that  time  continuously  for  more  than  twenty  years,  and 
down  to  and  within  a  short  time  before  the  filing  of  the  present 
bill,  has  been  used  exclusively  by  defendant  and  her  tenants. 

We  think  that  there  can  be  no  doubt  that  under  this  state 
of  facts,  if  the  complainant  or  those  under  whom  it  claims 
ever  had  prior  to  the  year  1879  an  easement  in  said  alley  by 
prescription,  such  right  or  easement  has  been  lost  to  the  com- 
plainant by  the  twenty  years*  interruption  and  denial  of  its 
use  and  enjoyment.  Even  in  case  of  an  easement  granted  by 
deed,  a  nonuser,  coupled  with  a  use  on  the  part  of  the  owner 
of  the  servient  estate  adversely  for  a  period  of  time  sufficient 
to  create  the  easement  in  the  first  instance,  will  destroy  the 
right  granted:  Washburn  on  Easements,  551. 

But  it  is  contended  by  the  complainant  that  even  if  this  be 
true,  it  still  has  a  prescriptive  right  in  the  space  or  opening 
made  by  said  alley  between  the  walls  for  the  purpose  of  air 
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and  light,  inasmuch  as  there  has  never  been,  during  the  period 
of  fifty  years  and  up  to  a  short  time  before  the  filing  of  the 
bill,  any  interruption  or  interference  with  the  user  by  the  com- 
plainant *'''''  or  those  under  whom  it  claims  of  the  swinging 
blinds  to  the  windows,  which  is  claimed  by  the  complainant  to 
have  been  such  an  obstruction  and  trespass  upon  the  land  of 
the  defendant  as  to  call  for  a  protest  from  the  owner,  and 
consequently  constituted  an  adverse  claim  and  user  which  rip- 
ened into  a  prescriptive  title  or  right.  That  the  English  doc- 
trine of  ancient  lights  has  no  sanction  in  our  jurisprudence  is 
a  principle  too  well  settled  to  admit  of  controversy:  Ward  v. 
Neal,  37  Ala.  500,  and  cases  there  cited. 

But  it  is,  however,  contended  by  appellant  that  while  this 
may  be  conceded,  the  uninterrupted  use  of  the  swinging  blinds, 
as  described  in  the  bill,  for  a  period  sufficient  to  create  a  title 
by  prescription  implies  a  covenant  of  enjoyment  of  the  flow 
of  air  and  light  through  the  windows.  We  do  not  think  this 
contention  sound.  Were  these  swinging  blinds  such  as  to  ob- 
struct the  owner  of  the  land  in  the  use  of  the  alley,  or  in  a 
manner  which  called  for  a  protest  from  the  owner  ?  We  think 
not.  It  is  conceded  by  appellant  in  argument  that  one  window 
with  swinging  blinds  would  not  necessarily  call  for  a  protest 
from  the  owner  of  the  land  over  which  they  swung.  If  not 
one,  why  should  two  or  more,  when  it  is  not  shown  that  it  was 
hurtful  or  injurious  to  the  owner  of  the  land?  The  opening 
and  closing  of  the  blinds  for  the  purpose  of  letting  in  or  ex- 
cluding the  air  and  light  is  but  a  momentary  act.  The  blinds, 
when  being  opened  and  closed,  covered  but  momentarily  only 
a  small  part  of  the  space  in  the  alley,  and  neither  the  aver- 
ments of  the  bill  nor  the  evidence  show  that  they  in  any  wise 
interrupted  or  interfered  with  the  owner  in  a  full  and  free 
use  of  the  alley,  which  is  shown  to  have  been  used  as  a  foot 
passageway:  Carrig  v.  Doe,  14  Gray,  583. 

If  the  user  be  not  exclusive,  and  not  inconsistent  with  the 
rights  of  the  owner  of  the  land  to  its  use  and  enjoyment,  the 
presumption  is  that  such  user  is  permissive  rather  than  ad- 
verse. An  easement  by  prescription  is  created  only  by  an  ad- 
verse use  of  the  privilege,  with  the  knowledge  of  the  person 
against  whom  it  is  claimed,  or  by  use  so  open,- notorious,  visible, 
and  uninterrupted  that  knowledge  will  be  presumed,  and  ex- 
ercised under  '*'^^  a  claim  of  right  adverse  to  the  owner  and 
acquiesced  in  by  him;  and  such  adverse  use  must  exist  for  a 
period  equal  at  least  to  that  prescribed  by  the  statute  of  limi- 
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tations  for  acquiring  title  to  land  by  adverse  possession:  Jones 
on  Easements,  sec.  164.  ISTo  <^asement  can  be  acquired  when 
the  use  is  by  express  or  implied  permission:  Jones  on  Ease* 
ments,  sees.  179,  180.  The  user  or  enjoyment  of  the  right 
clauned,  in  order  to  become  an  easement  by  prescription,  must 
have  been  adverse  to  the  owner  of  the  estate  over  which  the 
easement  is  claimed,  under  a  claim  of  right,  exclusive,  continu- 
ous, and  uninterrupted,  and  with  the  knowledge  and  acquies- 
cence of  the  same:  Steele  v.  Sullivan,  70  Ala.  589;  2  Wait's 
Actions  and  Defenses,  693.  One  circumstance  always  consid- 
ered is,  whether  the  user  is  aga,inst  the  interest  of  the  party 
suffering  it,  or  injurious  to  him.  There  must  be  an  invasion 
of  the  party's  right,  for  unless  one  loses  something,  the  other 
gains  nothing:  2  Wait's  Actions  and  Defenses,  694;  Eountree 
V.  Brantley,  34  Ala.  544,  552,  73  Am.  Dec.  470;  Arnold  v. 
Stevens,  24  Pick.  106,  35  Am.  Dec.  305.  The  presumption  of 
a  grant  can  never  rise  where  all  the  circumstances  are  perfectly 
consistent  with  the  nonexistence  of  a  grant:  Arnold  v.  Stevens, 
24 -Pick.  106,  35  Am.  Dec.  305;  Ricard  v.  Williams,  7  Wheat. 
109. 

We  think  that  under  all  the  eircumstances,  and  upon  the 
evidence  in  this  case,  in  the  use  of  the  swinging  blinds  there 
was  no  such  adverse  use  of  the  allejrway  in  question  as  could 
ripen  into  a  title  by  prescription.  It  is  more  in  consonance 
with  right  and  reason  to  presume  that  such  user,  when  it  does 
not  appear  from  the  evidence  to  have  been  hurtful  or  injurious 
to  the  owner,  was  permissive.  We  are  of  the  opinion  that  the 
chancellor  committed  no  error  in  dissolving  the  injunction. 

Let  the  decree  be  affirmed. 

Tyson,  J.,  dissenting. 


An  Easement  in  Light  and  Air  cannot  be  acquired  by  prescrip- 
tion in  America:  See  tlie  monographic  notes  t)  Field  v.  Darling,  41 
Am.  St.  Rep.  328,  329;  PieiTe  v.  Fernald,  46  Am.  Dec.  582,  Con- 
(Bult,  also,  Metzger  y.  Hochrein,  107  Wis.  267,  81  Am.  St  Rep.  841, 
83  N.  W.  308. 

The  Adverse  Use  of  an  Easement  will  give  title  by  prescription. 
If  accompanied  by  the  same  acts  as  to  length  of  time,  exclusive- 
ness,  and  acquiescence  which  are  necessary  to  give  title  to  real 
estate  by  adverse  possession.  It  is  otherwise,  if  such  facts  do  not 
exist:  North  Point  Irr.  Co.  v.  Utah  etc  Canal  Co.,  16  Utah,  246,  67 
Am.  St.  Rep.  607,  52  Pac.  168.  See,  also.  Whiting  v.  Gaylord,  66 
Conn.  337,  50  Am.  St  Rep.  87,  34  Atl.  85;  Scott  v.  Moore,  98  Va. 
668,  81  Am.  St.  Rep.  749,  37  S.  E.  342. 
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JOHNSTON     V.     PHILADELPHIA     MOETGAaE     AND 

TRUST   COMPANY. 

[129  Ala.  515,  30  South.  15.] 

FIXTURES— SEVERANCE.— AN  OWNER  OP  REALTY 
may,  by  a  proper  contract  of  sale,  sever  a  fixture,  thereby  convert- 
ing it  into  a  personal  chattel,  without  at  the  time  physically  detach- 
ing such  fixture  from  the  realty,    (p.  75.) 

FIXTURE— WRITTEN  CONTRACT  OF  SALE.- IN  OR- 
DER TO  CONVEY  THE  LEGAL  TITLE  to  a  fixture  which  is 
not  severed  from  the  realty,  the  contract  must  be  in  writing  and 
be  executed  with  the  same  formality  as  a  conveyance  of  the  realty, 
(p.  75.) 

FIXTURE— SALE— SUBSEQUENT  MORTGAGE.— A  verbal 
sale  of  a  fixture  not  severed  from  the  realty  'does  not  convey 
title  as  against  a  subsequent  mortgage,     (pp.  75,  76.) 

FIXTURES  ACTUALLY  OR  CONSTRUCTIVELY  AN- 
NEXED TO  THE  REALTY  PASS  BY  A  CONVEYANCE  OR 
MORTGAGE  of  the  freehold,  where  there  is  nothing  to  Indicate 
a  contrary  Intention,     (p.  76.) 

TRADE  FIXTURES  ERECTED  BY  OWNER.— The  rules  re- 
lating to  trade  fixtures  erected  by  a  tenant  have  no  application  to 
such  fixtures  when  annexed  by  the  owner  of  the  realty,     (p.  76.) 

APPEAL-INSTRUCTIONS— ERROR  WITHOUT  INJURY. 
Where  the  verdict  of  a  jury  is  in  accordance  with  the  law,  and  the 
undisputed  facts,  no  injury  can  result  by  the  giving  of,  or  the 
fuUure  to  give  certain  instructions,     (p.  76.) 

Detinue  to  recover  certain  shelves  and  drawers  in  a  ware- 
house. 

James  E.  Webb  and  William  H.  Graves,  for  the  appellant. 

Garrett,  Underwood  &  Thach,  contra. 

'^^o  DOWDELL,  J.  It  is  conceded  in  argument  and  the 
evidence  without  dispute  shows  that  the  shelving  and  drawers, 
the  subject  matter  «f  this  suit,  were  affixed  to  the  building  or 
storehouse  by  the  owner  of  the  house  and  '^^^  lot,  and  thereby 
became  a  part  of  the  realty.  And  that  said  shelving  and  draw- 
ers remained  without  physical  severance  or  change  from  the 
time  when  so  affixed  by  the  owner  down  to  the  commencement 
of  this  suit.  The  plaintiff  bases  his  right  of  recovery  on  a 
claim  of  title  in  the  Francis- Yandergriff  Shoo  Company,  a  cor- 
poration, of  which  he  is  the  receiver.  The  alleged  title  to  the 
Francis- Vandergriff  Shoe  Company  ia  based  upon  a  verbal  con- 
tract of  sale  made  by  C.  H.  Francis,  the  owner  of  the  realty. 
The  defendant  derives  its  title  through  a  mortgage  made  to  it 


76  American  State  Reports,  Vol.  87.     [Alabama, 

by  the  said  C.  H.  Francis  conveying  the  realty.  This  mort- 
gago  was  made  subsequent  to  the  verbal  contract  of  sale  of  the 
fixtures,  and  at  the  time  of  the  execution  of  the  mortgage  the 
Francis-Vandergriff  Shoe  Company  was  in  the  possession  of 
the  storehouse  in  which  the  said  shelving  and  drawers  were  af- 
fixed, as  the  tenant  of  the  said  C.  H.  Francis,  and  carrying  on 
a  merchandise  business  in  the  same.  In  this  manner  the 
Francis-Vandergriff  Shoe  Company  was  in  possession  of  the 
said  shelving  and  drawers,  but,  as  above  stated,  there  had  been 
no  ])hysical  change  or  severance  of  the  sajne  from  the  build- 
ing, to  which  they  had  been  affixed  by  the  owner. 

The  plaintiff's  contention  is,  that  a  severance  was  in  law  ef- 
fected by  the  sale  of  the  shelving  and  drawers  by  C.  H.  Fran- 
cis, and  that  by  said  sale  these  fixtures  were  converted  into 
personal  chattels.  We  think  there  can  be  no  doubt  of  the  le- 
gal proposition  that  the  owner  of  the  realty  may,  by  proper 
contract  of  sale,  sever  a  fixture  from  the  realty,  thereby  con- 
verting it  into  a  personal  chattel,  without  at  the  time  physi- 
cally detaching  such  fixture  from  the  realty.  But  in  order 
to  convey  the  legal  title  to  a  fixture,  when  there  has  been  no 
actual  severance  or  physical  detachment,  and  as  long  as  it  re- 
mains affixed  to  the  realty,  the  contract  must  be  in  writing  and 
be  executed  with  the  same  formality  as  a  conveyance  of  the 
realty,  since  in  law  the  fiLxture  is  a  part  of  the  realty.  The 
sale  by  C.  H.  Francis  to  the  partnership  of  Francis  &  Co. 
tinder  and  through  which  the  Francis-Vandergriff  Shoe  Com- 
pany claimed  title,  not  being  in  writing,  the  legal  title  did  not 
pass  by  said  sale  ^^^  out  of  said  C.  H.  Francis.  The  legal 
title,  being  in  him  at  the  date  of  the  execution  of  the  mort- 
gage to  the  defendant  conveying  the  freehold,  passed  by  said 
mortgage  conveyance  to  the  defendant.  "The  general  rule 
undoubtedly  is,  that  all  fixtures,  whether  actually  or  con- 
structively annexed  to  the  realty,  pass  by  a  conveyance  or 
mortgage  of  the  freehold,  where  there  is  nothing  to  indicate 
a  contrary  intention":  Ewell  on  Fixtures,  c.  9,  p.  275,  and 
many  authorities  cited  in  the  notes. 

It  is  conceded  that  the  fixtures  in  question  were  affixed  to 
the  realty  by  the  owner,  aiid  it  is  clearly  shown  by  the  evidence 
that  they  were  placed  in  the  building  to  more  perfectly  com- 
plete the  building  for  the  purpose  for  which  it  was  erected, 
viz.,  of  carrying  on  a  merchandise  business  in  the  same  by  the 
owner.  The  facts  are  materially  different  from  the  facts  in 
the  case  of  Broadus  v.  Smith,  121  Ala.  335,  77  Am.  St.  Eep. 
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61,  26  South.  34,  and  other  authorities  cited  by  appellant  in 
his  'brief.  The  question  of  trade  fixtures  with  the  right  of 
removal  of  the  same  upon  the  termination  of  the  lease  or  ten- 
ancy does  not  arise  in  this  case,  and  the  authorities  cited  on 
that  subject  are  without  application  here.  On  the  undisputed 
evidence  in  this  case  the  legal  title  to  the  shelving  and  draw- 
ers was  in  the  defendant,  and  the  court  might  very  properly 
have  given  the  affirmative  charge  to  find  for  the  defendant. 

As  the  verdict  of  the  jury  in  favor  of  the  defendant  was  in 
accordance  with  the  law  and  the  facts/  no  injury  resulted  ta 
the  plaintiff  in  the  refusal  of  the  charges  requested  by  him, 
nor  in  giving  of  the  charges  requested  by  the  defendant: 
Bienville  Water  Co.  v.  City  of  Mobile,  125  Ala.  178,  27  South. 
781 ;  Glass  v.  Mayer,  124  Ala.  332,  26  South.  890 ;  Seymour  v. 
Farquhar,  93  Ala.  292,  8  South.  466;  Pritchett  v.  Pollock, 
82  Ala.  169,  2  South.  735. 

We  find  no  reversible  error  in  the  record,  and  the  judgment 
of  the  city  court  will  be  affirmed. 


Trade  Fixtures,  as  between  landlord  and  tenant,  are  the  per- 
sonal property  of  the  latter,  and  may  be  removed  by  him  if 
the  removal  can  be  effected  without  material  Injury  to  the  freehold. 
The  general  rule  that  whatever  is  annexed  to  the  freehold  becomes 
a  part  of  it  has  this  exception:  See  the  monographic  note  to  Fuller- 
Warren  Co.  V.  Harter,  84  Am.  St.  Rep.  883,  884. 

Fixtures — Severance. — The  owner  of  the  freehold  may  agree  that 
a  fixture  shall  be  severed  and  belong  to  another,  and  after  the 
agreement  the  fixture  is  deemed  personalty:  Foster  v.  Mabe,  4  Ala. 
462,  37  Am,  Dec.  749;  Witmer's  Appeal,  45  Pa.  St  455,  84  Am. 
Dec.  505;  Tyson  v.  Post,  108  N.  Y.  217,  2  Am.  St.  Rep.  409,  15  N.  B. 
816. 

Fixtures.— An  Agreement  between  the  parties  whereby  an  arti- 
cle affixed  to  the  freehold  is  to  retain  its  character  as  personalty 
may  rest  in  parol:  See  the  monographAc  note  to  Fuller- Warren  Co, 
v.  Harter,  84  Am.  St.  Rep.  87a 
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COMER  y.  SHEHEE. 
[129  Ala.  588,  30  South.  95.3 

ADVANOEMEiNTS— PAYMENT  OP.— HEIRS  OF  AN  IN- 
TESTATE may  sue  another  heir  to  have  the  share  of  the  latter 
In  the  lands  of  the  intestate  subjected  to  the  payment  of  advance- 
ments made  to  him,  and  to  have  the  lien  of  a  creditor,  acquired  by 
the  levy  of  an  attachment  upon  the  undivided  interest  of  such 
heir  In  the  lands,  declared  subordinate  to  their  equity,    (p.  78.> 

ADVANCEMENTS— JOINDER  OF  ACTIONS.— IN  A  SUIT 
FOR  PARTITION,  the  court  may  entertain  and  settle  equities 
growing  out  of  advancements,    (p.  79.) 

ADVANCEMENTS— PARTITION— JOINDER  OF  ACTIONS. 
IN  A  SUIT  TO  SUBJECT  THE  INTEREST  OF  AN  HEIR  in  the 
lan'ds  of  an  intestate  to  the  payment  of  advancements  made  to 
him,  the  court  may  make  a  partition  of  svich  lands,  or  order  a  sale 
of  them,  and  divide  the  proceeds  equitably  among  those  entitled  to 
them.     (p.  79.) 

ADVANCEMENTS— CREDITORS  OF  HEIR.— A  PROBATE 
DECREE  ascertaining  that  an  advancement  was  made  to  an  heir, 
and  the  amount  thereof,  is  binding  on  the  creditors  of  such  heir. 
(P.  79.) 

FRAUDULENT  CONVEYANCES.  —  A  JUDGMENT 
AGAINST  A  GRANTOR  in  a  fraudulent  conveyance  is,  in  the  ab- 
sence of  fraud,  conclusive  evidence  of  the  debt,  in  favor  of  the 
creditor,  as  against  the  fraudulent  grantee,    (p.  79.) 

ADVANCEMENTS— INTEREST.— An  heir  to  whom  advance- 
ments have  been  made  cannot  be  charged  with  interest  thereon, 
(p.  80.) 

G.  L.  Comer,  for  the  appellant. 

T^  S.  Frazier  and  Ernest  L.  Blue,  contra. 

694  TYSON,  J.  It  is  manifest  from  the  allegations  of  the 
original  bill  that  its  purpose  was  to  enforce  the  equity  of  the 
complainants,  who  are  children  or  descendants  of  children  of 
the  intestate,  to  have  the  share  or  portion  of  William  G.  She- 
hee,  as  heir  at  law,  in  the  lands  of  the  intestate  subjected  to 
the  payment  of  advancements  made  to  him,  and  to  have  the 
lien  of  Comer,  acquired  by  the  levy  of  his  attachment  upon 
William  Shehee's  interest  in  these  lands,  declared  subordinate 
to  their  equity.  And  it  cannot  be  doubted  that  this  right  is  of 
equitable  cognizance:  Streety  v.  McCurdy,  104  Ala.  602,  16 
South.   686. 

The  amendments  to  the  bill  simply  eliminated  the  widow  of 
the  intestate,  who  is  shown  to  have  had  her  dower  in  the  lands 
assigned,  as  a  party  complainant,  and  sought  to  have  them 
iold  for  partition,  and  the  proceeds  distributed  among  those 
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entitled  thereto,  averring  in  this  respect  that  the  interest  of 
William  Shehee  in  the  lands  will  be  found  to  be  worth  only  £( 
small  amount,  if  any,  more  than  the  advancement  made  by  the 
intestate  to  him,  and  said  sum,  if  found  to  exist  at  all,  is  all 
that  is  subject  to  the  claim  of  his  creditor,  Comer. 

^^^  A  motion  was  made  by  Comer  to  strike  these  amend- 
ments on  the  ground  that  they  presented  a  new  and  entirely 
different  cause  of  action  from  the  one  sought  to  be  enforced 
by  the  original  bill. 

This  court,  in  Marshall  v.  Marshall,  86  Ala.  383,  5  South. 
475,  and  Booth  v.  Foetea-,  111  Ala.  312,  20  South.  356,  56 
Am.  St.  Eep.  52,  held  that  upon  bill  filed  for  partition, 
the  court  would  entertain  and  settle  equities  growing  out 
of  advancements.  We  can  see  no  good  reason  why  the  con- 
verge of  the  proposition  is  not  sound.  Here  the  court  hav- 
ing taken  jurisdiction  for  the  purpose  of  subjecting  the 
interest  in  the  intestate's  lands  as  a  tenant  in  common  or 
joint  tenant  with  the  complainants  by  descent,  of  an  heir 
at  law,  it  is  no  departure  to  order  a  sale  of  the  lands  for 
partition,  and  to  divide  the  proceeds  equitably  among  those 
entitled  to  them.  Indeed,  it  may  be  said,  in  view  of  the 
fact  that  the  lands  cannot  be  equitably  divided,  and,  there- 
fore, as  William  Shehee's  share  is  incapable,  equitably,  of 
being  separated  from  the  other  five-sixths  interest,  that  it 
is  entirely  proper  that  the  whole  should  be  sold,  and  that 
the  court  distribute  the  proceeds,  subject  to  the  equii/  of 
complainants.  The  amount  of  the  advancement  to  William 
Shehee  was  fully  proven  by  the  decree  of  the  probate  court 
which  resulted  from  a  proceeding  instituted  in  that  court,  for 
that  purpose,  and  which  proceeding  was  in  all  respects  regular : 
Code,  sec.  1470  et  seq. 

It  may  be  said  that  as  Comer  was  not  a  party  to  this  pro- 
ceeding, he  is  not  bound  by  the  decree  ascertaining  that  the 
advancement  was,  in  fact,  made,  and  the  amount  thereof. 
The  answer  to  this  suggestion  is,  that  he  is  entitled  to  subject 
only  such  interest  in  the  lands  to  the  pajnnent  of  his  debt, 
after  the  advancement  has  been  paid  out  of  them,  and  that  a 
judicial  ascertainment,  by  a  court  of  competent  jurisdiction, 
of  the  fact  of  advancement  and  the  amount  thereof,  which 
bound  his  debtor,  binds  him.  It  is,  in  every  respect,  analogous 
to  the  principle  so  often  recognized  by  this  court  that  in  the 
alxonce  of  fraud  a  judgment  against  a  grantor  in  a  fraudulent 
conveyance  is  conclusive  evidence  of  the  debt,  in  favor  of  the 
creditor,  as  against  the  alleged  fraudulent  grantee:  Yeend  y- 
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Weeks,  104  Ala.  331,  16  South.  165,  and  cases  cited.  There 
was,  therefore,  no  necessity  for  proof  of  the  advancement,  '**** 
or  the  amount  thereof,  by  evidence  aliunde  and  none  could 
be  made  which  would,  in  any  wise,  vary  or  alter  the  recitals  of 
the  decree  ascertaining  such  advancement.  The  decree  af- 
fords all  the  data  necessary  to  correct  ascertainment  of  the 
balance  that  should  be  deducted  from  William  Shehee's  share 
of  the  proceeds  of  the  lands,  should  his  share  exceed  the 
amount  of  the  advancement.  Of  course,  should  his  share  of 
the  proceeds  not  equal  the  amount  of  the  balance  due  on  the 
advancement,  then  no  deduction  would  be  necessary,  and  no 
surplus  would  be  left  to  Comer,  his  creditor. 

Doubtless  the  testimony  of  Shehee  was  introduced  for  the 
purpose  of  showing  the  date  of  the  advancement  in  order  that 
interest  might  be  charged  upon  it.  And  this  seems  to  have 
been  the  view  that  the  chancellor  took  of  it.  For  we  find 
that  the  register  is  directed  to  calculate  interest  upon  the  ad- 
vancement from  the  date  it  was  made  up  to  the  settlement  of 
administration  of  the  estate  in  the  probate  court  when  a  dis- 
tribution of  the  personal  estate  was  had,  and  also  the  interest 
on  any  balance  remaining  after  settlement.  Advancements 
do  not  bear  interest :  Krebs  v.  Krebs,  35  Ala.  293 ;  Fennell  v. 
Henry,  70  Ala.  48-i;  Caldwell  v.  Caldwell,  121  Ala.  598,  25 
South.  825.  However,  as  this  portion  of  the  decree  is  inter- 
locutory, being  merely  a  direction  to  the  register,  which  could 
be  changed  at  a  subsequent  term,  made  for  the  purpose  of  car- 
lying  out  the  decree,  adjudging  that  complainants  were  enti- 
tled to  have  the  lands  sold  for  partition,  etc,  the  complainants 
can  take  nothing  by  this  appeal. 

Affirmed. 


Advancements  In  general  are  discussed  In  the  monographic  note  to 
Miller's  Appeal,  80  Am.  Dec.  559-565.  Advancements  do  not  draw  In- 
terest: Black  V.  Whitall,  9  N.  J.  Eq.  572,  59  Am.  Dec.  423.  As  in- 
cidental to  a  partition  among  heirs,  a  court  of  equity  may  adjust 
and  equalize  advancements,  and  an  alienation  by  one  of  the  joint 
owners  does  not  affect  this  power:  Booth  v.  Foster,  111  Ala,  812, 
56  Am.  St  Rep.  52,  20  South.  856. 
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HAN^EY  V.  LEGG. 

[129  Ala.  619,  30  Soiitb.  34.] 

A  RESULTING  TRUST  IN  FAVOR  OF  ONE  WHO  FUR- 
NISHES MONEY  FOR  THE  PURCHASE  OF  LAND,  the  title  to 
which  is  taken  in  the  name  of  another,  does  not  arise,  unless  the 
payment  is  made  before  or  at  the  time  of  the  purchase,    (p.  82.) 

RESULTING  TRUST.— WHERE  A  HUSBAND  PURCHASES 
LAND  with  money  which  Is  his  wife's  separate  property,  taking 
title  in  his  own  name,  a  trust  arises  by  operation  of  law,  in  favor 
of  the  wife,  which  may  be  established  by  parol,    (pp.  81,  83.) 

RESULTING  TRUST.— WHERE  A  TRUSTEE  EMPLOYS 
THE  MONEY  OF  HIS  BENEFICIARY  in  the  purchase  of  lands, 
taking  title  in  his  own  name,  the  trust  which  aii'Ses  originates  in 
the  right  to  pursue  the  trust  fund,  and  it  is  Immaterial  whether 
the  money  of  the  beneficiary  is  used  before  or  at  the  time  of  the 
purcha.se,  or  sul^sequently  thereto,     (pp.  82,  83.) 

RESULTING  TRUST.— IF  ANY  PORTION  OF  THE  PUR- 
CHASE MONEY  used  in  buying  land  has  been  paid  out  of  a  trust 
fund,  a  resulting  trust  arises  in  favor  of  the  beneficiary  to  the 
extent  of  the  sura  so  used.     (p.  83.) 

TRUST— PAROL  EVIDENCE.  -A  TRUST  WHICH  ARISES 
BY  OPERATION  OF  LAW  is  not  within  the  statute  of  frauds,  and 
may  be  established  by  parol,     (p.  83.) 

LACHES  IS  FOUNDED  ON  ACQUIESCENCE  In  the  asser- 
tion of  adverse  rights,  and  unreasonable  delay  in  not  asserting 
one's  own  rights  to  the  prejudice  of  the  adverse  party,    (p.  83.) 

A  WIFE  IS  NOT  GUILTY  OF  LACHES  IN  FAILING  TO 
ASSERT  HER  RIGHT  TO  LAND  purchased  with  her  money,  the 
title  to  which  stands  in  her  husband's  name,  where  she  had  no 
knowledge  that  the  title  was  in  him,  and  he  never  asserted  any 
ownership  of  the  land.     (p.  84.) 

WHEN  A  TRUST  IS  IMPOSED  BY  LAW,  THE  STAT- 
UTE OP  LIMITATIONS  BEGINS  TO  RUN  in  favor  of  the 
holder  of  the  legal  title  against  the  equitable  owner  at  the  time 
of  the  conveyance,  if  there  is  no  recognition  of  the  beneficiary's 
rights,  but  if  his  rights  are  recognized,  then  at  the  time  when  the 
holder  of  the  legal  title  begins  to  hold  adversely,    (p.  85.) 

j     W.  B.  Walker  and  James  E.  Houghton,  Jr.,  for  the  appel- 
lant. 

W.  T.  Sanders,  contra. 

«2s  TYSON",  J.  The  bill  in  this  cause  was  filed  by  Mrs. 
Haney,  who  was  the  wife  of  the  intestate  Haney,  against  the 
administrator  of  his  estate  and  his  heirs  at  law,  to  enforce  a 
resulting  trust  in  a  certain  piece  of  land  therein  described. 
The  bill  was  amended  by  the  substitution  of  another,  and  it 
is  the  averments  of  the  latter  upon  demurrer  we  are  to  review 
on  this  appeal. 
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The  case  as  made  by  the  amended  bill  is  this:  Complainant 
and  the  intestate  were  intermarried  in  1863,  and  so  continued 
in  this  relation  until  his  death  in  1895.  Prior  to  her  marriage 
she  became  entitled  to  certain  moneys  by  inheritance  and  as 
legatee  which  were  collected  by  her  husband  and  used  by  him 
in  the  purchase  of  this  land,  in  1866.  That  she  and  her  hus- 
band went  into  the  possession  of  the  land,  residing  on  it  with 
iheir  children  until  his  death,  since  which  time  she  has  been, 
and  is  now,  in  the  possession  of  it.  During  the  entire  period 
of  their  married  life  the  husband  disclaimed  any  ownership  of 
the  land,  affirming  at  all  times  that  it  was  purchased  with  her 
money  and  was  her  property.  The  deed  to  the  land,  as  shown 
by  a  certified  copy  thereof,  made  an  exhibit  to  the  bill,  was 
•executed  on  the  thirteenth  day  of  December,  1876,  and  was  re- 
-corded  October  15,  1880,  and  conveys  the  title  to  the  land  to 
the  husband.  The  complainant  avers  her  ignorance  of  the 
fact  that  her  husband  had  taken  the  title  in  his  own  name, 
and  alleges  that  this  fact  did  not  come  to  her  knowledge  until 
shortly  before  or  just  after  his  death.  That  as  her  husband 
had  always  declared  that  the  land  was  hers,  and  not  his,  she 
supposed  that  the  title  was  in  her  name. 

At  the  date  of  the  alleged  use  of  complainant's  money  by 
her  hnsband  in  the  purchase  of  the  land,  it  was  hers,  and  not 
bis.  He  was  her  trustee,  and  as  such  had  the  right  to  collect 
it,  and  to  invest  it  for  her  benefit  (Code  1852,  sec.  1983) ;  and 
the  relation  of  trustee  and  cestui  ^^^  que  trust  continued 
under  our  statutory  system  until  the  adoption  of  the  act  of 
February  28,  1887:  Acts  1886-87,  p.  80;  Code  1876,  sec.  2704 
«t  seq.  It  is  not,  however,  to  be  supposed,  simply  because  of 
the  existence  of  this  relation  and  the  use  of  the  money  of  the 
cestui  que  trust  by  the  trustee,  where  the  conveyance  taken 
makes  no  mention  of  the  trust,  that  an  express  trust  arises; 
nor  is  the  principle  here  involved  entirely  analogous  to  the 
one  applicable  to  cases  where  no  trust  relation  exists  between 
the  parties.  As,  for  example,  where  A  furnishes  the  funds  to 
B,  who  purchases  and  takes  title  in  his  own  name,  instead  of 
in  A's.  In  that  class  of  cases  a  resulting  trust  has  its  origin 
solely  in  the  facts  that  the  purchase  money  of  land  is  paid 
«r  advanced  by  one  person  at  the  time  of  the  purchase,  and  the 
title  is  taken  in  the  name  of  another.  It  is  founded  on  the 
presumption  that  he  who  pays  the  purchase  money  intends  to 
become  the  owner  of  the  land,  and,  therefore,  presupposes  the 
•Tithorized  use  of  the  money  of  him  who  asserts  the  trust,  and 
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is  implied  independent  of  any  fraud  or  of  any  fiduciary  rela- 
tion between  the  person  who  pays  the  money  and  him  in  whose 
name  the  title  is  taken,  although  the  mere  existence  of  such 
relation  will  not  prevent  the  implication  of  such  a  trust.  But 
the  presumption  of  such  intent  does  not  arise  unless  the  pur- 
chase money  was  paid  before  or  at  the  time  of  the  purchase, 
and  hence  it  is  universally  held  that  the  trust  must  have  been 
coeval  with  the  result  from  the  original  transaction,  or  it  can- 
not exist  at  all.  If  the  payment  is  not  made  before  or  at  the 
time  of  the  purchase,  no  equity  is  conferred  upon  him  whose 
money  is  used  to  have  a  trust  of  this  character  declared  in  his 
favor:  Preston  v.  McMillan,  58  Ala.  84;  Lehman  v.  Lewis,  62 
Ala.  129;  Tilford  v.  Torrey,  53  Ala.  120.  Where,  however,  a 
trustee,  as  was  the  case  here,  employs  the  money  of  his  cestui 
que  trust  in  the  purchase  of  lands,  taking  title  in  his  own  name 
in  violation  of  his  trust,  such  a  trust  originates  in  the  right 
to  pursue  the  trust  fund  through  its  various  transmutations 
into  a  new  investment,  and  it  is  immaterial  whether  the  money 
of  the  cestui  que  trust  was  used  at  ^^^  the  time  of  or  before 
the  purchase  or  subsequently  thereto.  If  the  cestui  que  trust 
authorizes  the  transaction  or  subsequently  ratifies  and  adopts 
it,  the  incidents  of  the  trust,  and  the  facts  necessary  in  law 
to  create  it,  do  not  differ  in  any  respect  from  those  of  a  simple 
resulting  trust:  Thames  Vc  Eembert,  61  Ala.  340;  Whaley  v. 
Whaley,  71  Ala.  159;  Long  v.  King,  117  Ala.  423,  23  South. 
634.  It  is  not  indispensable,  however,  that  the  whole  of  the 
purchase  money  should  have  been  paid  out  of  the  funds  be- 
longing to  the  complainant.  If  any  portion  of  it  was  her 
money,  a  resulting  trust  arises  in  her  favor  to  the  extent  of  the 
sum  so  used:  Beadle  v.  Seat,  102  Ala.  532,  15  South.  243; 
Shelby  v.  Tardy,  84  Ala.  327,  4  South.  276;  Anthe  v.  Heide,  86 
Ala.  236,  4  South.  380. 

The  equity  here  sought  to  be  enforced  is  one  which  arises 
by  operation  of  law,  and  is  in  no  wise  dependent  upon  a  con- 
tract, and,  therefore,  not  within  the  influence  of  the  statute  of 
frauds,  and  may  be  established  by  parol:  3  Brickell's  Digest, 
p.  785,  sec.  47.  It  arose,  as  we  have  said,  when  complainant's 
money  was  used  by  her  husband  in  purchasing  the  land,  and 
the  deed  to  him  became  operative,  irrespective  of  any  promise 
he  may  have  made  to  have  the  title  made  to  her.  His  promise, 
if  one  had  been  made,  cannot  be  enforced,  and  we  do  not  un- 
derstand that  the  bill  is  predicated  upon  any  such  supposed 
right. 
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The  impoTiant  questions  presented  by  the  demurrers  are. 
Has  complainant  been  guilty  of  laches  in  enforcing  her  equity, 
and  is  her  right  to  do  so  barred  by  the  statute  of  limitations 
of  twenty  years?  "Staleness  or  laches  is  founded  upon  acqui- 
escence in  the  assertion  of  adverse  rights  and  unreasonable 
delay  on  complainant's  part  in  not  asserting  her  own.  to  the 
prejudice  of  the  adverse  party":  Treadwell  v.  Torbert,  122 
Ala.  300,  25  South.  216;  Montgomery  Light  etc.  Co.  v.  Lahey, 
121  Ala.  136,  25  South.  1006 ;  Ashurst  v.  Peck,  101  Ala.  499, 
14  South.  541 ;  Shorter  v.  Smith,  56  Ala.  208 ;  Gilmer  v.  Mor- 
ris, 80  Ala.  78,  60  Am.  Rep.  85;  1  Pomeroy's  Equity  Juris- 
prudence, sec.  419;  12  Am.  &  Eng.  Ency.  of  Law,  533. 

Acquiescence  involves  knowledge,  either  actual  or  imputable, 
of  the  assertion  of  an  adverse  right.-  If  there  is  no  assertion 
of  the  adverse  right,  there  can,  of  course,  ®^**  be  no  acqui- 
escence. The  averment  is  not  only  that  complainant  had  no 
knowledge  that  the  deed  to  her  husband  was  made  to  him, 
but  that  he  never  asserted  any  ownership  of  the  land.  On  the 
contrary,  he  recognized  the  trust  and  asserted  that  the  land 
belonged  to  her:  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1207. 
They  were  both  in  the  possession  of  it  and  she  had  the  right 
to  rely  upon  his  statement  that  she  was  the  owner  of  it,  and 
not  he.  It  cannot  be  held,  in  the  face  of  this  statement,  when 
weighed  in  connection  with  the  relation  that  existed  between 
them,  that  she  was  negligent  in  not  inspecting  the  record  of 
the  conveyance  for  the  purpose  of  ascertaining  to  whom  it  was 
made.  Neither  can  it  be  held  that  she  omitted  or  neglected 
asserting  her  equity  against  him,  believing  as  she  did,  and  as 
she  had  the  right  to  do,  that  the  title  was  in  her  or  in  him 
as  trustee  for  her.  After  lulling  her  into  a  sense  of  security 
by  this  statement,  it  would  be  unconscionable  to  permit  his 
representative  and  heirs  at  law  to  take  advantage  of  her  inert- 
ness in  the  discovery  of  the  true  state  of  the  legal  title,  and 
to  defeat  her  in  the  assertion  of  her  equity  within  a  reason- 
able time  after  discovering  its  existence:  2  Perry  on  Trusts, 
sees.  861,  867.  For  the  same  reason  the  statute  of  limitations 
can  avail  the  respondents  nothing.  But  aside  from  this,  there 
is  no  merit  in  that  defense  as  against  the  case  made  by  the 
amended  bill.  The  case  of  Brackin  v.  Newman,  121  Ala.  311, 
26  South.  3,  is  relied  upon  by  respondents.  The  facts  of  that 
case  clearly  distinguish  it  from  this.  There,  the  wife  knew 
that  the  husband  had  taken  the  title  in  his  own  name,  and 
no  recognition  by  him  of  her  equity  was  shown.     Here,  there 
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was  no  knowledge  by  the  wife  that  the  title  was  in  her  hus- 
band, and  there  was  a  constant  recognition  by  him  of  her 
equity,  as  well  as  her  possession  of  the  land.  Here,  no  hostile 
claim  was  asserted  by  the  husband,  but  a  distinct  and  unquali- 
fied admission  by  him  of  her  superior  right  and  ownership. 
Manifestly,  on  this  state  of  facts,  the  statute  of  limitatioug 
which  is  founded  upon  an  adverse,  hostile  claim  of  ownership^ 
is  no  defense:  Eobison  v.  Eobison,  44  Ala.  227;  Nettles  v. 
Nettles,  67  Ala.  599;  ^^t  Brunson  v.  Brooks,  68  Ala.  248; 
Berry  v.  Wiedman,  40  W.  Va.  41,  52  Am.  St.  Eep.  866,  20 
S.  E.  817;  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1207.  The 
principle  applicable  to  this  phase  of  the  case  is  clearly  stated 
in  a  note  in  2  Perry  on  Trusts,  fifth  edition,  to  section  865 
in  this  language:  "When  a  trust  is  imposed  by  law,  as  in  the 
case  of  a  resulting  trust,  the  statute  begins  to  run  in  favor 
of  the  holder  of  the  legal  title  against  the  equitable  owner 
at  the  time  of  the  conveyance,  if  there  is  no  recognition  of 
the  cestui's  rights;  if  his  rights  are  recognized,  then  at  the 
time  when  the  holder  of  the  legal  title  begins  to  hold  ad- 
versely." 

The  result  of  the  principles  we  have  announced  constrains 
us  to  reverse  the  decree  sustaining  the  demurrer  and  motion 
to  dismiss  the  amended  bill  for  want  of  equity  and  to  render 
a  decree  here  overruling  them. 


To  Constitute  a  Resulting  Trust  arising  out  of  a  contract  of  pur- 
chase of  land,  the  money  of  the  cestui  que  trust  must  be 
used  at  the  time  of  the  purchase,  or  enter  into  the  consideration 
therefor,  or  must  thereafter  be  appHed  in  pursuance  of  such  pur- 
chase: Moore  v.  Mustoe,  47  W.  Va.  549,  81  Am.  St.  Rep.  812.  35 
S.  E.  871.  A  subsequent  payment  will  not,  by  relation,  attach 
as  a  trust  to  the  oris;inal  purchase:  Beecher  v.  Wilson,  84  Va.  813, 
10  Am.  St.  Rep.  883,  6  S.  E.  209.  When  the  purchase  price  is 
paid  by  a  husband,  and  the  legal  title  Is  taken  in  the  name  of  his 
wife,  a  resulting  trust  does  not  ordinarily  arise,  the  presumption 
being  that  the  conveyance  Is  an  advancement.  But  «nch  pre- 
sumption may  be  rebutted:  Dorman  v.  Dorman,  187  111.  154,  79  Am. 
St.  Rep.  210,  58  N.  E.  235;  Deck  v.  Tabler,  41  W.  Va.  332,  56  Am. 
St.  Rep.  837,  23  S.  E.  721.  But  a  resulting  trust  in  favor  of  a  wife 
Is  presumed  from  the  purchase  of  property  by  her  husband  with 
her  money  and  the  taking  of  title  In  his  name:  Smith  v.  Willard, 
174  III.  538,  GG  Am.  St.  Rep.  313,  51  N.  E.  835;  Berry  v.  Wiedman, 
40  W.  Va.  36,  52  Am.  St.  Rep.  866.  20  S.  E.  817.  See  Fawcett 
v.  Fawcett,  85  Wis.  332,  39  Am.  St.  Rep.  844,  55  N.  W.  405;  Smith 
V.  Willard,  174  111.  mS,  66  Am.  St.  Rep.  313,  51  N.  E.  835,  as  to 
when  a  married  woman  is  not  barred  by  laches  or  estopped  to  as- 
sert her  rights  under  a  resulting  trust. 

Estopprel  Against  Married  Woman  to  assert  title  to  their  real 
property  is  discusse-d  in  the  monographic  note  to  Trimble  v.  State. 
57  Am.   St.   Rep.   170-175. 
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WILSON  V.  STEVENS. 
[129  Ala.  630,  29  South.  67a] 

STXBSEQUENT  CREDITORS  CANNOT  COMPLAIN  OP  A 
DISPOSITION  OF  PROPERTY  BY  A  CORPORATION,  unless  such 
disposition  was  made  with  intent  to  hinder,  delay,  or  defraud 
thexn,  and  actually  had  that  effect,     (p.   87.) 

DIRECTORS  OP  A  CORPORATION  MAY  BE  LIABLE  TO 
STOCKHOLDERS  for  mismanagement  of  the  bueiness,  or  waste  of 
corporate  assets,    (p.  87.) 

DIRECTORS  OF  A  CORPORATION  ARE  NOT  LIABLE  TO 
ITS  CREDITORS  merely  because  they  have  mismanaged  and 
wasted  assets,  but  only  wlien  there  has  been  actual  fraud,    (p.  87.) 

A.N  INSOLVENT  CORPORATION  MAY  DISPOSE  OF  ITS 
PROPERTY  THE  SAME  AS  AN  INSOLVENT  INDIVIDUAL; 
hence  a  preference  which  is  proper  in  the  case  of  an  individual  is 
not  illegal  in  the  case  of  a  corporation,     (p.  87.) 

ADMINISTRATORS— LOAN  BY  —  LIABILITY  OP  BOR- 
ROWER.—In  the  absence  of  fraud  and  collusion,  one  who  borrows 
from  an  administrator  money  belonging  to  his  intestate's  estate, 
although  such  loan  is  made  without  an  order  of  eoui*t,  vdll  not 
be  treated  as  a  trustee  and  held  to  an  axscountlng  at  the  Instance 
of  the  beneficiaries,    (p.  87.) 

ADMINISTRATORS— UNAUTHORIZED  LOAN.— A  BENE- 
FICIARY OP  A  DECEDENT'S  ESTATE  MAY  ADOPT  an  unau- 
thorized contract  made  by  the  administrator,  or  he  may  repudiate 
It  and  hold  the  administrator  liable,    (p.  87.) 

ADMINISTRATOR'S  CONTRACTS-ADOPTION.— AN  AD- 
MINISTRATOR  DE  BONIS  NON  who  with  full  knowledge  of  all 
the  facts  elects  to  adopt  an  unauthorized  loan  made  by  a  prior  ad- 
ministrator, Is  bound  thereby.  He  cannot  accept  the  investment 
and  also  treat  the  loan  as  a  devastavit,    (p.  87.) 

D.  D.  Shelby  and  James  H.  Branch,  for  the  appellants. 

E.  W.  Walker,  contra. 

®3»  DOWDELL,  J".  The  purpose  of  the  bill  in  this  case 
is  to  hold  the  directors  individually  liable  for  the  debt  of  the 
corporation.  Charles  H.  Crawford,  as  administrator  of  the 
estate  of  Arthur  Owen  Wilson,  deceased,  loaned  five  thousand 
dollars,  money  belonging  to  the  estate  of  his  said  intestate, 
to  the  North  Alabama  Improvement  Company,  a  corporation, 
taking  that  company's  note  for  the  amount  of  the  loan,  secured 
by  a  mortgage  of  the  company  on  certain  real  estate.  Craw- 
ford having  resigned  as  administrator,  the  appellant,  Elizabeth 
Owen  Wilson,  was  appointed  administratrix  de  bonis  non,  and 
a<8  such  administratrix  recovered  judgment  against  said  com- 
pany on  the  note,  and  foreclosed  the  mortgage,  herself  becom- 
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ing  the  purchaser  at  the  mortgage  sale.  The  amount  of  the 
debt  not  being  realized  from  said  company,  the  present  bill 
was  filed,  seeking  ^^  to  charge  the  individual  defendants^ 
who  were  directors  of  the  North  Alabama  Improvement  Com- 
pany, with  said  indebtedness  of  said  company.  On  a  hearing 
on  the  pleadings  and  proof,  the  bill  was  dismissed  by  the 
chancellor. 

The  frame  of  the  bill  is  that  of  a  common  creditors'  bill 
filed  on  behalf  of  the  complainant  and  such  other  creditors 
as  might  come  in  and  make  themselves  parties.  And,  as  suclv 
it  is  wholly  inconsistent  with  the  other  theory  insisted  on  by 
the  complainant — that  is,  of  holding  the  defendants  liable  as 
trustees  in  invitum,  for  dealing  with  trust  funds  of  the  estate 
of  complainant's  intestate  in  participating  in  the  transaction 
of  the  alleged  unauthorized  loan  by  the  administrator  in  chief 
to  the  corporation.  It  is  too  plain  to  admit  of  controversy 
that  other  creditors  having  no  interest  in  such  trust  fund 
cannot  base  any  claim  for  relief  on  this  theory  of  the  bill. 

When  considered  as  a  common  creditors'  bill,  pretermitting; 
consideration  of  the  sufficiency  of  the  allegations,  the  great 
weight  of  the  testimony  repels  the  theory  of  fraud,  and  in  this, 
respect  we  concur  in  the  finding  and  conclusion  of  the  chan- 
cellor that  the  proof  fails  to  sustain  the  charges  of  fraud  and" 
collusion.  Most  of  the  transactions  complained  of  in  the  bill 
were  had  and  done  before  the  debt  to  Wilson's  administrator 
in  chief  was  contracted.  A  subsequent  creditor  cannot  com- 
plain of  a  disposition  of  its  property  by  a  corporation,  unless 
such  disposition  was  made  with  intent  to  hinder,  delay,  or 
defraud  subsequent  creditors,  and  actually  had  that  operation 
and  effect :  Graham  v.  La  Crosse  etc.  E.  K.  Co.,  102  U.  S.  148  ; 
Porter  v.  Pittsburgh  Bessemer  Steel  Co.,  120  U.  S.  649,  7 
Sup.  Ot.  Rep.  741;  Dickson  v.  McLarney,  97  Ala.  388,  12 
South.  398;  Rollins  v.  Shaver  Wagon  Co.,  80  Iowa,  380,  20 
Am.  St.  Rep.  434,  45  N.  W.  1037;  Shreyer  v.  Scott,  134  U.  S. 
40-5,  10  Sup.  Ct.  Rep.  579;  2  Morawetz  on  Corporations,  sees. 
795-800.  And  the  burden  is  upon  the  complainant  to  allege 
and  prove  such  fraud:  Yeend  v.  Weeks,  104  Ala.  339,  53  Am. 
St.  Rep.  50,  16  South.  165.  Nor  does  a  creditor,  existing  or 
subsequent,  occupy  such  relation  to  a  corporation's  directors 
as  its  s/bockholders.  Directors  may  be  liable  to  stockholders 
for  mismanagement  of  the  business  ^^  of  the  corporation, 
or  waste  of  its  assets.  Not  so  as  to  its  creditors.  A  creditor 
must  show  actual  fraud,  in  order  to  hold  directors  liable; 
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0*Connor  Min.  etc.  Co.  v.  Coosa  Fur  Co.,  95  Ala.  618,  36 
Am.  St.  Rep.  251,  10  South.  290.  And  as  to  grounds  up- 
on which  directors  may  be  charged  personally  with  the 
debts  of  the  corporation,  see,  also,  3  Thompson  on  Corpo- 
rations, sees.  4092,  4137,  4138,  4144,  4145.  They  are  not  so 
chargeable  merely  because  they  have  mismanaged  and  wasted 
assets,  but  only  on  some  such  ground  as  deceit  or  fraudulent 
misrepresentations  practiced  upon  persons  dealing  with  the 
corporation.  It  does  not  appear  from  either  allegations  or 
proof  in  this  case  that  any  fraud  was  committed  by  either  of 
the  defendant  directors  on  the  administration  in  chief.  There 
was  no  concealment  or  misrepresentation,  and  it  appears  that 
Crawford  was  as  fully  informed  of  the  situation  as  any  of  the 
defendants:  Cleveland  v.  Smith,  132  U.  S.  318,  10  Sup.  Ct. 
Eep.   100. 

It  was  decided  by  this  court  in  the  case  of  Corey  v.  Wads- 
worth,  118  Ala.  488,  25  South.  503,  that  an  insolvent  corpo- 
ration may  dispose  of  its  property  just  as  an  insolvent  indi- 
vidual could,  and  consequently  a  preference,  which  would  not 
be  illegal  in  case  of  an  individual,  would  not  be  illegal  in  case 
of  a  corporation :  See,  also,  O'Bear  Jewelry  Co.  v.  Volf  er,  106 
Ala.  205,  54  Am.  St.  Rep.  31,  17  South.  525. 

In  the  absence  of  fraud  and  collusion,  one  who  borrows 
from  an  administrator  money  belonging  to  the  estate  of  his 
intestate,  although  such  loan  be  made  without  an  order  of 
court,  will  not  be  treated  as  a  trustee  in  invitum,  and  held 
to  an  accounting  at  the  instance  of  the  cestui  que  trustent. 
In  such  a  case  the  cestui  que  trust  may  adopt  the  contract, 
or  he  may  repudiate  the  same  and  hold  the  administrator 
liable.  The  proof  in  the  present  case  failed  to  show  any  fraud 
and  collusion  on  the  part  of  the  defendants  in  connection 
with  said  loan. 

Even  if  the  complainant,  as  administratrix  de  bonis  non, 
had  the  right  to  repudiate  the  loan  made  by  Crawford,  yet, 
with  full  knowledge  of  all  the  facts,  she  elected  to  adopt  the 
contract,  and,  having  made  that  election,  she  is  bound  by  it. 
She  could  not  accept  the  investment  and  also  treat  the  loan 
as  a  devastavit :  Waring  v.  «^  Lewis,  53  Ala.  632,  633.  This 
principle  was  recognized  in  the  opinion  on  application  for 
rehearing  in  Lee  v.  Lee,  67  Ala.  424 .  See,  also,  Elliot  v.  Branch 
Bank,  20  Ala.  346;  Firemen's  Ins.  Co.  v.  Cochran,  27  Ala. 
236. 
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The   chancellor   committed   no    error   in   the   final   decree 
rendered,  and  the  same  must  be  affirmed. 


Corporations  may  Prefer  Certain  Creditors  to  others:  First  Nat. 
(Bank  v.  Dovetail  Body  etc.  Co.,  143  Ind.  550,  52  Am.  St.  Rep. 
435,  40  N.  F3.  810;  Scliufeldt  v.  Smith,  131  Mo.  280,  52  Am.  Si. 
Rep.  628,  31  S.  W.  1039;  Ford  v.  Hill,  92  Wis.  188,  53  Am.  St.  Rep. 
902,  66  N.  W.  115;  O'Bear  Jewelry  Co.  v.  Volfer,  106  Ala,  205,  54 
Am.  St.  Rep.  31,  17  South.  525;  Butler  v.  Harrison  Land  etc.  Co., 
139  Mo.  467,  61  Am.  St.  Rep.  464,  41  S.  W.  234;  Ames  v.  Heslet,! 
19  Mont.  188,  61  Am.  St.  Rep.  496,  47  Pac.  805;  monographic  note 
to  Buck  V.  Ross,  57  Am.  St.  Rep.  76;  Nelson  v.  Leiter,  190  111.  414, 
83  Am.  St.  Rep.  142,  60  N.  E.  851.  But  see  Adams  etc.  Co.  v. 
Deyette,  8  S.  Dak.  119,  59  Am.  St.  Rep.  751,  65  N.  W.  471;  Hill 
V.  Pioneer  Lumber  Co.,  113  N.  C.  173,  37  Am.  St.  Rep.  621,  18  S.  E. 
107;  Cook  V.  Moody,  18  Wash.  114,  63  Am.  St  Rep.  872,  50  Pac.  1020. 

Subsequent  Creditors  cannot  complain  of  a  disposition  by  their 
debtor  of  his  property  not  intended  or  operating  to  defraud  them; 
FuUington  v.  Northwestern  Importers'  etc.  Assn.,  48  Minn.  490, 
31  Am.  St  Rep.  663,  51  N,  W.  475;  Rollins  v.  Shaver  Wagon  etc. 
Co.,  80  Iowa,  380,  20  Am.  St  Rep.  427,  45  N.  W.  1035;  Lander  v. 
Ziehr,  150  Mo.  403,  73  Am.  St.  Rep.  456,  51  S.  W.  742.  Com- 
pare Ames  V.  Dorroh,  76  Miss,  187,  71  Am.  St  Rep.  522,  23 
South.  768;  Brundage  v.  Cheneworth,  101  Iowa,  256,  63  Am.  St 
Rep.  382,  70  N.  W.  211;  Gllliland  v.  Jones,  144  Ind.  662,  55  Am. 
St  Rep.  210,  43  N.  E.  939;  note  to  Hagerman  v.  Buchanan,  14  Am. 
St  Rep.  750.  They  can  avoid  a  transfer  of  property  by  their  debtor 
only  upon  proof  of  actual  fraud  against  them:  Grcntry  v.  Lanneau, 
54  S.  C,  514,  71  Am.  St  Rep.  814,  32  S.  E,  523;  Cole  v.  Brown, 
114  Mich,  396,  68  Am.  St  Rep.  491,  72  N,  W.  247, 

The  Liability  of  the  Directors  of  a  corporation  to  third  persons 
is  considered  in  the  monographic  note  to  Greenbery  v.  Whitcomb 
Lumber  Co,,  48  Am.  St.  Rep.  913-928.  They  are  not  liable  to  cor- 
porate creditors  for  nonfeasance  of  duty  to  the  corporation:  See 
the  monographic  note  to  Hodges  r.  New  England  S.crew  Co.,  53 
Am.  Dec.  650. 
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MTJEPHY  V.  GROUSE. 
[135  Cal.  14,  66  Pac.  671.] 

EXECUTORS  AND  ADMINISTRATORS  —  POWERS  OP 
FOREIGN  EXECUTORS— SALE  OF  STOCK.— As  against  an  an- 
cillary administrator  with  tlie  will  annexed,  the  domiciliary  exec- 
utor appointed  in  another  state  has  no  power  to  sell  and  assign 
stock  in  a  bank  located  in  California,  although  such  stock  is  regu- 
larly In  his  possession,     (p.  92.) 

EXECUTORS  AND  ADMINISTRATORS— POWER  TO  SELL 
PBRSONAIiTY.— The  common-law  rule  that  title  to  personalty 
Wherever  situated  is  in  the  domiciliary  executor,  who  has  the  ab- 
solute right  to  dispose  of  it,  does  not  prevail  in  California,    fp.  92.) 

EXECUTORS  AND  ADMINISTRATORS— TITLE  TO  FOR- 
EIGN PERSONALTY.— If  an  ancillary  administrator  has  been  ap- 
pointed in  a  foreign  jurisdiction,  the  title  to  personalty  having  its 
situs  In  such  foreign  country  or  state  is  in  the  ancillary  adminis- 
trator,   (p.  92.) 

EXECUTORS  AND  ADMINISTRATORS.— POWER  OF  A 
DOMICILIARY  EXECUTOR  TO  ASSIGN  PERSONALTY  hav- 
ing its  situs  In  another  jurisdiction  results  from  the  common-law 
rule,  that  such  property  descends  to  the  personal  representative  and 
liot  to  the  heir;  such  rule  does  not  prevail  in  California,     (p.  93.) 

ESTATES  OF  DECEDENTS— SITUS  OF  CORPORATE 
STOCK.— Certificates  of  stock  belonging  to  a  decedent  for  the  pur- 
pose of  administration  constitute  property  belonging  to  him  in  the 
state  where  the  corporation  is  organized,  and  It  can  be  reached 
there,  and  there  only,  by  his  creditors,    (p.  94.) 

Withington  &  Carter  and  J.  P.  Langhorne,  for  the  appellant. 

W.  L.  Kerce  and  Lloyd  &  Wood,  for  the  respondent. 

*"  TEMPLE,  J.  This  action  was  brought  to  compel  the 
corporate  defendant  to  cause  to  be  transferred  to  plaintiff 
one  hundred  and  ten  shares  of  its  capital  stock,  which  plaintiff 

(90) 
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claims  to  have  purchased  from  the  executor  of  Woodward, 
who  was  appointed  as  such  in  Minnesota,  where  the  testator 
was  a  resident  at  the  time  of  his  death.  Woodward  died 
testate,  February  3,  1899,  and  George  W.  Yates,  who  was 
named  in  the  will  as  executor,  was  appointed  and  qualified, 
March  6,  1899,  and  appellant  was,  on  the  twenty-sixth  day  of 
April,  1899,  duly  appointed  administrator  with  the  will  an- 
nexed, ^^  by  the  superior  court  of  San  Diego  county,  in  this 
State. 

Woodward  owned  the  stock  in  question  at  the  time  of  his 
death,  and  had  in  his  possession  the  certificate  of  his  shares. 
He  died  in  Minnesota,  and  the  certificate  passed  regularly  into 
the  possession  of  his  executor.  The  plaintiff  then  was,  and 
still  is,  president  and  manager  of  the  defendant  corporation, 
and  before  his  attempted  purchase  of  the  shares  of  stock  from 
Yates  was  well  aware  of  the  appointment  of  the  ancillary 
administrator,  and  had  caused  a  dividend  upon  the  stock  to 
be  paid  to  him  as  such  administrator.  Indeed,  before  any 
propositions  had  been  considered  by  him  in  regard  to  a  pur- 
chase, he  informed  Yates  or  his  agent  that  the  sale,  if  made, 
must  be  through  Grouse,  the  California  administrator. 

In  August,  1899,  one  Naegele,  president  of  the  Germania 
Bank  of  Minneapolis,  wrote  to  Murphy,  the  plaintiff,  inform- 
ing him  that  he  had  one  hundred  and  ten  shares  of  stock  to 
sell,  and  inquiring  as  to  price.  Further  correspondence  took 
place,  and  on  the  twenty-eighth  day  of  August,  1899,  the 
plaintiff  informed  Naegele  that  the  sale  must  be  made  through 
the  Galifornia  administrator,  but  he  would  give  for  the  stock 
two  hundred  and  twenty  dollars  net.  Naegele,  on  receipt  of 
the  letter,  wired  Murphy  to  raise  offer  two  points,  to  cover 
his  commission,  and  said:  "Will  close  the  sale  and  mail  draft 
stock  attached  to  your  bank  to-day."  Murphy  replied:  "Ac- 
cept your  offer.  Take  stock  two  hundred  and  twenty-two 
dollars  deliver  here."  The  certificate  of  stock,  with  draft,  ad- 
dressed to  the  bank,  arrived  aibout  Septemher  6th,  when  Mur- 
phy asked  Grouse  to  consent  to  the  transfer,  which  Grouse  de- 
clined to  do.  On  the  contrary.  Grouse  demanded  the  delivery 
of  the  certificate  to  him  and  the  payment  of  certain  dividends. 
This  demand  Murphy,  as  president,  complied  with,  but  against 
his  individual  protest  that  the  stock  belonged  to  him. 

In  the  meantime,  and  before  the  certificates  of  stock  were 
turned  over  to  Grouse,  Naegele  had  sent  a  peremptory  order 
to  the  bank  to  return  to  his  bank  the  certificates  of  stock  or  to 
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pay  the  draft,  and  Murphy  made  a  tender  of  the  money  to  his 
cashier  and  demanded  the  stock,  while,  as  president  of  the 
bank,  he  refused  to  issue  the  stock  or  to  accept  the  money. 
By  taking  advantage  of  the  double  capacity  in  which  he  acted, 
^'^  it  is  supposed  that  Murphy  was  able  to  preserve  his  rights 
under  the  assumed  contract  of  sale  without  risking  his  money 
upon  the  proposition.  But  if  he  insisted  that  he  made  a 
purchase,  I  see  no  reason  why  he  should  not  have  paid  the 
money.  He  was  not  buying  the  stock  from  the  bank,  nor  was 
it  made  a  condition  of  the  sale  that  the  bank  would  issue  the 
stock.  The  bank  was  no  further  the  agent  of  Naegele  than  to 
collect  the  money,  and,  upon  its  payment,  to  deliver  the  cer» 
tificate. 

It  may  be  further  noted  that  Yates  subsequently  repudiated 
the  action  of  Naegele,  and  rescinded,  so  far  as  he  was  able, 
the  attempted  sale,  and  the  probate  court  of  Hennepin  county, 
Minnesota,  formally  assigned  the  matter  to  the  ancillary  ad- 
ministrator.    I  do  not  regard  this  order  as  of  any  importance. 

Assuming  that  Murphy  had  a  contract  of  purchase  which 
would  be  binding  upon  the  domiciliary  executor,  the  case  is 
one  of  conflict  of  jurisdictions. 

The  respondent  contends  that  title  to  personal  property, 
wherever  situated,  is  in  the  domiciliary  executor,  and  that  he 
has  the  absolute  right  to  dispose  of  the  same.  This  is  the 
common-law  doctrine,  in  pursuance  of  which  it  has  been  said 
that  title  to  personalty  derived  from  the  executor  is. good  the 
world  over.  The  rule  never  prevailed  in  this  state.  Hera 
both  real  and  personal  property  descend  directly  to  the  heir 
or  to  the  beneficiary  named  in  the  will,  with  a  qualified  right 
in  the  personal  representative,  who  holds  it,  for  the  purposes 
of  administration,  more  like  a  receiver  than  like  a  common- 
law  executor.  The  title  is  not  in  him,  nor  has  he  the  power 
of  disposal,  save  by  order  of  the  court. 

And  even  at  common  law,  where  an  ancillary  administrator 
has  been  appointed  in  a  foreign  jurisdiction,  the  title  to 
personal  property  which  has  its  situs  in  such  foreign  country 
is  in  the  ancillary  administrator:  13  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  931,  note  and  authorities.  This  must  necessa- 
rily be  so.  There  cannot  be  two  independent  administrations 
of  the  same  property,  nor  could  it  be  tolerated  that  the  domi- 
ciliary executor  should  be  able  practically  to  nullify  the  ad- 
ministration in  a  foreign  country  by  assigning  the  personal 
property  there  situated. 
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No  case  so  holds,  and  certainly  none  in  this  state.  McCully 
*»  V.  Cooper,  114  Cal.  258,  55  Am.  St.  Rep.  66,  46  Pac.  82,  is 
to  the  contrary.  In  that  case  a  domiciliary  administrator, 
resident  in  Indiana,  was  contending  with  an  ancillary  adminis- 
trator in  this  state  for  a  certificate  of  deposit  issued  hy  a  bank 
in  San  Diego  to  the  decedent  in  his  lifetime,  he  being  a  resi- 
dent of  Indiana.  It  was  held  that,  for  the  purpose  of  ad- 
ministration, the  debt  had  its  situs  where  the  debtor  resides, 
and  since  administration  had  been  granted  in  this  state,  the 
domiciliary  administration  could  not  dispose  of  the  asset. 
In  the  opinion  the  learned  commissioner  stated  seven  propo- 
sitions which,  he  said,  bore  "more  or  less  upon  the  question.'* 
The  seventh  was. entirely  obiter,  and  its  correctness,  as  applied 
to  this  state  is  questionable.  The  power  of  a  domiciliary 
executor  to  assign  personal  property  which  has  its  situs  in 
another  jurisdiction  results  from  the  common-law  rule  that 
such  assets  descend  to  the  personal  representative,  and  not  to 
the  heir.  That  doctrine  does  not,  and  never  did,  prevail 
here:  Beckett  v.  Selover,  7  Cal.  215,  68  Am.  Dec.  237;  Haynes 
V.  Meeks,  10  Cal.  120,  70  Am.  Dec.  703 ;  Updegraff  v.  Trask, 
18  Cal.  459;  Meeks  v.  Hahn,  20  Cal.  627;  Jahns  v.  Nolting, 
29  Cal.  510;  Estate  of  Woodworth,  31  Cal.  619;  Chapman  v. 
Hollister,  42  Cal.  463. 

The  matter  was  before  the  court  in  Brown  v.  San  Francisco 
Gas  Co.,  58  Cal.  426.  It  was  there  held  that  a  certificate  of 
stock  in  a  California  corporation  which  had  been  issued  to  a 
resident  of  New  York,  who  died  there  testate,  having  in  pos- 
session the  certificate,  could  be  assigned  by  the  executor  in 
the  mode,  authorized  by  the  probate  law  of  that  state,  and  that 
the  assignee  could  compel  a  transfer  on  the  books  of  the  cor- 
poration here.  There  was  no  ancillary  administration  here. 
The  decision  is  supported  by  a  line  of  cases  in  other  states. 
Whether  our  peculiar  statutes  necessitate  a  different  rule  in 
this  state  was  not  considered,  but,  at  all  events,  it  was  not  a 
decision  that  such  assignment  can  be  made  in  cases  where 
ancillary  administration  has  been  granted  in  this  state. 

And  this  brings  us  to  the  principal  contention  of  the  re- 
spondent. He  contends  that  shares  of  stock,  negotiable  notes, 
and  all  choses  in  action,  evidenced  by  writing,  have  their  situs 
where  the  owner  resides,  and  when  they  are  in  the  physical 
possession  of  the  owner  at  the  time  of  his  death,  and  pass  into 
the  physical  possession  of  the  representative,  he  is  the  owner, 
*®  and  may  transfer  them,  and  such  title  will  be  recognized 
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everywhere.  Such  rule  is  recognized  in  some  states,  and,  by 
comity,  the  personal  representative  has  been  allowed  to  collect 
debts  in  a  foreign  jurisdiction  when  the  debtors  pay  volun- 
tarily, but  he  cannot  sue  as  executor  in  such  foreign  country. 
No  country  will  allow  a  foreign  court  to  exercise  its  juris- 
diction within  its  bojders.  Perhaps,  by  comity,  such  assign- 
ment of  a  chose  in  action  would  be  permitted  in  this  state 
when  there  is  no  local  administration.  But  I  do  not  see  how 
an  assignment  by  a  foreign  executor  would  be  held  good  here, 
where  we  do  not  admit  that  the  executor  himself  was  vested 
with   title. 

It  is  true,  however,  that  for  most  purposes  a  chose  in  action 
adheres  to  the  person  of  the  owner,  but  for  the  purpose  of 
founding  administration  this  is  not  true.  For  such  purpose 
the  situs  is  where  the  debtor  resides.  For  this  exception  there 
are  at  least  two  good  reasons.  It  may  be  necessary  to  bring 
an  action  upon  notes  to  enforce  payment,  and  this  a  foreign 
administrator  or  executor  cannot  do.  As  to  other  personal 
property,  it  may  be  necessary  to  have  the  aid  of  the  law  for 
its  recovery  and  protection. 

But  the  main  reason,  no  doubt,  why  local  administration 
is  provided  for  is  for  the  protection  of  local  creditors  and 
claimants.  No  state  should  allow  property  to  be  taken  from 
its  borders  until  debts  due  its  own  citizens  have  been  satisfied. 
Our  statute  provides  for  administration  upon  the  estate  of  any 
nonresident  who  has  died  leaving  property  in  this  state.  To 
obtain  guch  letters  it  is  not  necessary  to  show  that  there  are 
creditors  or  that  the  property  requires  care  to  preserve  it 
And  a  mode  is  provided  for  ascertaining  whether  there  are 
creditors.  The  administration,  though  called  ancillary,  to 
distinguish  it  from  the  administration  of  the  last  residence 
of  the  decedent,  is  wholly  independent  of  it.  Only  the  surplus 
remaining  after  full  administration  can  be  remitted  to  the 
domiciliary  representative  for  distribution.  In  other. words, 
our  laws  provide  for  the  administration  of  the  estates  of  all 
nonresidents  who  have  died  leaving  property  here,  real  or 
personal,  but,  as  to  personalty,  the  distribution  is  to  be  made 
at,  or,  at  least,  according  to  the  law  of,  the  domicile. 

The  general  propositions  above  stated  are  supported  by 
numerous  cases,  among  them  the  following,  some  of  which 
^^  involved  the  question  as  to  the  situs  of  corporate  stock: 
McCully  V.  Cooper,  114  Cal.  258,  55  Am.  St.  Rep.  66,  46  Pac. 
82;  Wynmn  v.  Halstead,  109  U.  S.  654,  3  Sup.  Ct.  Eep.  417; 
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Winter  v.  London,  99  Ala.  263,  12  South.  438 ;  Luce  v.  Man- 
chester E.  R.  Co.,  63  N.  H.  588,  3  Atl.  618 ;  Kohler  v.  Knapp,  1 
Bradf.  Sur.  241.  See,  also.  Story  on  Conflict  of  Laws,  sec.512; 
Minor  on  Conflict  of  Laws,  sec.  121  et  seq. 

Eespondent  also  contends  that,  conceding  that  choses  in 
action,  generally,  for  the  purposes  of  administration,  have 
their  situs  where  the  debtor  lives,  or,  rather,  where  the  obli- 
gation created  by  them  is  to  be  enforced,  a  different  rule  will 
apply  to  certificates  of  stock.  For  many  purposes,  it  is  said, 
a  certificate  of  stock  is  itself  a  personal  chattel  or  tangible 
property,  and  extracts  showing  this  are  given  from  Morawetz 
and  others.  Precisely  in  the  same  way  promissory  notes  are  i 
sometimes  regarded  as  in  themselves  constituting  tangible 
property,  and,  indeed,  Morawetz,  in  the  extracts  given,  makes 
the  comparison.  A  transfer  of  the  certificate  transfers  the 
title  to  the  shares,  as  between  the  parties.  A  certificate  of 
stock  is,  after  all,  only  the  evidence  of  certain  contract  rights 
against  a  corporation,  enforceable  only,  as  a  rule,  where  the 
corporation  is.  It  is  evidence  of  a  right  to  property  in  this 
state,  which  the  same  legal  policy  which  forbids  the  removal 
of  other  assets  of  decedents,  so  long  as  there  may  be  demands 
against  the  former  owner  unsatisfied,  would  require  to  be 
administered  here.  Stocks  are  usually  classed  as  choses  in 
action,  but  whether  they  are  such  or  not,  tl\ey  constitute 
property  of  a  decedent  actually  in  this  state,  and  can  be 
reached  here,  and  here  only,  by  creditors. 

Many  other  points  are  discussed  by  counsel,  but  under  the 
views  here  expressed  it  is  not  necessary  to  consider  them. 

This  appeal  was  taken  from  an  order  refusing  to  dissolve 
a  temporary  injunction  restraining  the  defendant  Crouse  from 
selling  and  the  corporation  from  transferring  on  its  books  the 
shares  of  stock  in  controversy. 

For  the  reasons  above  given  it  is  ordered  that  the  order  be 
reversed  and  the  injunction  dissolved. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


Administration— Stock.— For  purposes  of  administration,  the 
situs  of  a  certificate  of  stock  owned  by  a  decedent  is  in  the  statQ 
where  the  corporation  was  organized  and  has  its  principal  place  of 
business,  since  it  Is  the  situs  of  the  corporation,  and  not  the  domi- 
cile of  the  holder  of  the  certificate,  that  predominates:  Grayson  t. 
Robertson,  122  Ala.  330,  82  Am.  St.  Rep.  80,  25  South.  229,  See, 
also,  McCuUy  v.  Cooper,  114  Cal.  258,  55  Am.  St.  Rep.  66,  40  Fac. 
82. 
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Administration— Ancillary  and  Principal.— For  the  relative  pow- 
ers and  duties  of  ancillary  and  principal  administrators,  see  the 
monographic  note  to  Goodall  v.  Marshall,  35  Am.  Dec.  4S3-490; 
Beal^y  v.  Smith.  inS  Mo.  515,  81  Am.  St.  Rep.  317,  59  S.  W.  984. 

The  Power  of  Executors  over  the  personal  estate  of  decedents 
Is  discussed  in  the  monographic  note  to  Fletcher  v.  American  Trust 
etc.  Co.,  78  Am,  St.  Rep.  179-183.  Their  powers  and  duties  as  to 
property  outside  the  state  are  considered  In  the  monographic  note  to 
Bhinu's  Estate^  45  Am.  St.  Rep.  GG4-674. 


ESTATE   OF  LAXEMEYER. 
[135  Cal.  28,  68  Pac.  961.] 

WILLS— OLOGRAPHIC,  ABBREVIATIONS.— An  olographic 
■will,  dated  "New  York,  Nov.  22,  /97,"  wholly  written  and  si:;ned 
by  the  testator,  is  properly  and  legally  dated  and  valid,    (p.  P6.) 

EVIDENCE  —  JUDICIAL  NOTICE  —  ABBREVIATIONS.  — 
Courts  take  judicial  notice  of  the  meaning  of  customary  abbrevia- 
tions of  common  words,  including  all  conventional  expressions  or 
arbitrary  signs  that  have  passed  into  common  use.    (p.  96.) 

A.  Euef  and  G.  B.  Keane,  for  the  appellant. 

C.  Westerfeld,  for  the  respondent. 

^  SMITH,  C.  This  is  an  appeal  from  an  order  revoking 
the  probate  ^of  a  will.  The  appellant  is  the  administrator 
with  the  will  annexed,  John  A.  Drinkhouse;  the  respondent, 
a  sister  of  deceased,  Lizzie  E.  Blizzard,  who  contested  the  will. 

The  will  is  dated  "New  York,  Nov.  22, -'97,"  and,  it  ia 
admitted,  was  wholly  written  and  signed  by  the  testator.  The 
*®  only  question  in  the  case  is  whether  the  words  and  figures 
quoted  constitute  a  date,  or,  in  other  words,  whether  the  will 
was  dated,  as  required  by  the  provisions  of  section  1277  of  the 
Civil  Code. 

This  question,  we  think,  must  be  determined  in  the  affirma- 
tive. The  object  of  writing  is  merely  to  express  the  thought 
or  intention  of  the  writer;  and  this  may  be  as  effectually  done 
by  abbreviations  of  words  or  other  conventional  signs,  if  com- 
monly used  and  generally  recognized,  as  by  words  fully  written 
or  spoken.  Such  abbreviations  form,  indeed,  part  of  language, 
and  do  not  differ  essentially  in  their  nature  from  words,  which, 
like  them,  are  themselves  merely  signs  of  thoughts.  Hence 
"the  courts  will  determine  the  meaning  of  customary  abbrevi- 
ations of  common  words  ....  without  proof";  and,  especi- 
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ally — having  regard  to  the  present  case — they  will  "take  ju- 
dicial notice  of  abbreviations  ordinarily  used  to  designate  time, 
such  as  those  for  the  month,  forenoon,  afternoon,  etc." :  1  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  97-99.  And  under  the  head  of 
abbreviations  are  to  be  included  all  conventional  expressions 
or  arbitrary  signs  that  have  passed  into  common  use,  such,  for 
example,  as  punctuation  marks,  the  Arabic  numerals,  and  other 
mathematical  signs,  and  similar  signs  used  by  merchants, 
such  as  the  dollar  mark  ($),  the  sign  *%"  meaning  "per  cent," 
"c|o,'*  meaning  "care  of,"  etc.:  Abbott's  Law  Dictionary,  word 
"Abbreviations";  Webster's  Dictionary,  App.;  1  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  98;  People  v.  Empire  Gold  etc.  Min. 
Co.,  33  Cal.  174;  Code  Civ.  Proc,  sec.  186.  This  usage  is 
referred  to  and  impliedly  accepted  in  the  provision  of  the  code 
cited,  where  it  is  provided  that  "such  abbreviations  as  are  in 
common  use  may  be  used,  and  numbers  may  be  expressed 
by  figures  or  numerals,  in  the  customary  manner,"  which  is  to 
be  understood,  therefore,  as  simply  applying  to  judicial  pro- 
ceedings a  rule  elsewhere  universal.  The  rule  is  in  fact  but 
a  deduction  from  the  fundamental  principle  of  interpretation, 
that  contracts  and  wills  are  to  be  interpreted  according  to 
the  intention  of  the  party  or  parties:  Civ.  Code,  sees.  1317, 
1636;  Code  Civ.  Proc,  sec.  1856,  which  equally  applies  to 
olographic  wills  as  to  others;  Estate  of  Stratton,  112  Cal. 
616,  44  Pac.  1028;  Mitchell  v.  Donohue,  100  Cal.  202,  208, 
209,  38  Am.  St.  Eep.  279,  34  Pac.  614. 

***  In  this  case  the  expression  under  consideration  is  entirely 
unambiguous,  and  to  everyone  familiar  with  the  usage  of  the 
language  it  expresses  the  month,  day,  and  year  as  clearly  as 
though  these  had  been  written  out  in  full.  It  is,  or,  rather, 
during  the  century  just  expired  it  was,  the  common  usage — 
universally  understood — to  designate  the  year  by  the  last  two 
figures  of  its  number,  omitting  the  figures  designating  the 
century;  and  in  writing,  the  same  usage  is  observed,  with  the 
addition  that  sometimes  a  dash,  or  (as  in  Estate  of  Behrens, 
130  Cal.  416,  62  Pac.  603)  a  comma,  or  (as  in  this  case)  a 
slanting  line  is  used  to  denote  the  omission.  In  the  cases 
cited  by  the  respondent's  counsel  (Estate  of  Billings,  64  Cal. 
427,  1  Pac  701;  Succession  of  Eobertson,  49  La.  Ann.  868, 
62  Am.  St.  Rep.  672,  21  South.  586)  it  was  otherwise.  There, 
omitting  the  printed  matter,  all  that  was  left  to  designate 
the  year  was  the  last  figure  of  the  number — that  is,  the  num- 
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ber  of  the  year  in  the  decade,  without  designating  the  decade 
of  the  century — thus  leaving  the  year  ''to  mere  conjecture." 

We  advise  that  the  order  appealed  from  be  reversed  and  the 
cause  remanded,  with  directions  to  the  lower  court  to  dismiss 
the  appellant's  contest  of  the  will. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  lower  court  to  dismiss  the  appellant's  contest  of 
the  will.  Henshaw,  J.,  Temple,  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 


Courts  Take  Judicial  Notice  of  the  meaning  of  abbreviations  that 
are  in  common  use,  and  liave  a  well-understood  meaning  among 
people  in  general:  Dages  v.  Brake,  125  Mich.  64,  84  Am.  St  Rep. 
&56,  83  N.  W.  1039;  Power  v.  Bowdle,  3  N.  Dak.  107,  44  Am.  St. 
Kep.  511.  54  N.  W.  404;  monographic  note  to  Lanfear  v.  Mestier, 
89  Am.  Dec.  692. 

The  Essentials  of  Olographic  Wills  are  considered  In  Succession 
of  Robertson,  49  La.  Ann.  868,  62  Am.  St  Rep.  672,  21  South.  58G; 
Mitchell  V.  Donohue,  100  Cal.  202,  38  Am.  St  Rep.  279,  34  Pac. 
614;  Succession  of  Armant  43  La.  Ann.  310,  26  Am.  St  Rep.  183, 
9  South.  50;  Pena  v.  New  Orleans,  13  La.  Ann.  86,  71  Am.  Dec.  506. 
Such  wills  must  be  dated:  Note  to  Lagrave  v.  Merle,  52  Am.  Dec. 
592.  Figures  may  be  used  to  express  the  amount  of  the  legacy: 
Succession  of  VanhUle,  49  La.  Ann.  107,  62  Am.  St  Rep.  642,  21 
South.  191. 


SOHLEH  v.  SOHLEE. 
[135  Cal.  323,  67  Pac.  282.] 

ESTATES  OF  DECEDENTS— DECREE  OF  DISTRIBUTION 
—EQUITABLE  RELIEF.— INTRINSIC  FRAUD,  by  which  a  decree 
of  distribution  is  obtained  by  false  and  perjured  evidence  upon  is- 
sues within  the  case  is  not  such  fraud  as  equity  may  relieve  against 
by  setting  aside,  or  in  any  manner  interfering  with,  such  decree. 
Extrinsic  fraud,  however,  may  form  the  basis  for  such  relief,  (p. 
100.) 

JUDGMENTS  IN  PROBATE— EQUITABLE  RELIEF- EX- 
TRINSIC FRAUD.— If  a  widow,  as  executrix  under  her  husband's 
will,  devising  property  to  his  children,  conspires  with  her  son,  who 
Is  not  the  son  of  the  testator,  to  procure  for  him  a  share  of  such 
property  as  one  of  the  testator's  children,  and  flies  a  petition  naming 
such  children  and  alleging  that  her  son  is  one  of  them,  and  obtains 
a  decree  that  such  son  Is  a  child  of  the  testator  and  entitled  to  a 
share  of  his  estate  without  notice  to  the  testator's  children  of  the 
fraudulent  proceeding,  except  such  as  they  have  by  reason  of  the 
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executrix  being  their  testamentary  trustee  and  guardian,  though 
equity  has  no  jurisdiction  to  set  aside  the  probate  decree,  It  may 
compel  such  son,  as  trustee  for  the  children  of  the  testator,  to  malce 
conveyance  to  them  of  the  sliare  thus  obtained  by  him,  or,  if  a 
conveyance  cannot  be  had,  to  account  to  them  for  the  value  thereof. 
(p.  104.^ 

JUDGMENTS  IN  PROBATE— FRAUD— EQUITABLE  BB- 
TJEF. — If  a  proliate  decree  is  obtained  by  fraud,  equity  may  de- 
clare the  person  deriving  title  under  It  a  trustee  for  the  person  de- 
frauded,   (p.   105.) 

T.  B.  Bond,  for  the  appellants. 

T.  J.  Sheridan  and  D.  Jones,  for  the  respondent. 

324  HENSHAW,  J.  Plaintiffs,  by  their  guardian  ad  litem, 
instituted  this  action  to  set  aside  the  decree  of  distribution 
given  in  the  estate  of  Xaver  Sohler,  deceased,  or  so  much  of 
it  as  distributed  one-eighth  of  the  estate  to  the  defendant  Paul 
Eeuss,  as  the  son  of  the  deceased.  The  court  sustained  a 
general  demurrer  to  the  complaint,  and  from  the  judgment 
which  followed  plaintiffs  appeal. 

Upon  the  appeal  the  peculiar  and  somewhat  remarkable  rl- 
legations  of  the  complaint  are,  of  course,  to  be  taken  as  true. 
^^^  It  is  alleged  that  Xaver  Sohler  died  in  the  county  of  Lake, 
testate;  that  his  widow,  the  defendant  Lena  Sohler,  became 
executrix  under  the  will ;  that  the  will  left  all  of  the  property 
to  the  widow,  and  the  children  were  pretermitted  heirs.  The 
court,  therefore,  properly  held  that  the  widow  was  entitled  to 
but  one-half  interest  in  all  the  estate  of  the  deceased,  and 
that  the  children  were  entitled  to  equal  parts  of  the  other 
moiety.  When  the  estate  was  ready  for  distribution,  the  ex- 
ecutrix petitioned,  and  setting  forth  the  names  of  the  other 
children,  plaintiffs  herein,  alleged  in  the  petition  that  the 
defendant  Paul  Reuss  was  likewise  a  child  of  the  deceased, 
and  therefore  entitled  to  a  one-eighth  of  his  property  upon 
distribution.  The  notices  required  by  the  probate  law  were 
given,  and  the  matter  came  up  for  hearing  upon  the  twentieth 
day  of  December,  1897,  upon  which  day  the  court  made  its 
decree  determining  heirship  and  distributing  the  property, 
and  in  so  •doing  decreed  that  Paul  Reuss  was  a  son  of  the 
deceased  and  entitled  to  one-eighth  of  the  deceased's  estate. 
Distribution  was  made  accordingly.  These  children  were  the 
minor  children  of  the  executrix,  Lena  Sohler,  had  no  actual 
notice  of  the  proceedings,  had  no  notice  nor  knowledge  of  the 
falsity  of  the  claim  set  up  on  behalf  of  Paul  Reuss,  and  were 
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not  represented  at  the  hearing,  excepting  as  they  were  repre- 
eented  by  the  executrix  as  their  trustee,  and  by  the  executrix 
as  their  mother,  in  her  capacity  of  natural  guardian.  That 
the  fact  was,  and  was  known  to  Paul  Reuss  and  to  I^na 
Sohler,  but  was  not  known  to  these  plaintiffs,  that  Paul  Rcuss 
was  not  the  son  of  the  deceased,  but  was  the  son  of  Lena 
Sohler,  their  mother;  that  Lena  Sohler  and  Paul  Reuss  con- 
nived and  conspired  to  mislead  and  deceive  the  court  in  the 
making  of  its  decree,  so  distributing  one-eighth  of  the  prop- 
erty of  the  estate  to  Paul  Reuss,  and  to  keep  plaintiffs  in 
ignorance  of  their  just  claims  of  ownership  and  of  right  of 
distribution  to  this  one-eighth  of  the  estate  thus  distributed. 
Following  this  are  the  averments  of  the  prompt  commence* 
ment  of  the  action  after  the  discovery  of  the  fraud,  the  ap- 
pointment of  the  guardian  ad  litem  for  that  purpose,  the  fact 
that  the  time  for  appeal  from  the  decree  had  expired,  and 
that  an  appeal  would  be  unavailing,  because  upon  the  face 
of  the  record,  which  would  be  brought  up  on  such  appeal,  no 
error  could  be  shown.  The  relief  prayed  is  for  the  ^^®  vaca- 
tion and  annulment  of  such  part  of  the  decree  of  distribution 
as  distributes  one-eighth  of  the  estate  of  the  deceased  to  Paul 
Reuss,  otherwise  Paul  Sohler;  that  the  property  so  distrib- 
uted to  Paul  Sohler  be  declared  to  be  the  property  of  these 
plaintiffs  in  equal  shares,  and  that  it  be  distributed  to  them  ac- 
cordingly. 

Respondents,  against  the  sufficiency  of  the  complaint,  urged 
by  their  demurrer  that  it  is  the  exclusive  province  of  the  court 
in  probate  to  determine  heirship  and  decree  distribution; 
that  the  complaint  goes  no  further  than  to  charge  intrinsic 
fraud,  in  that  Paul  Reuss  succeeded,  by  false  and  perjured 
evidence,  in  obtaining  a  favorable  decision  upon  a  matter  es- 
sential to  the  proceeding,  and  one  in  which  the  .court  was 
bound  to  exercise  its  judgment,  and  notwithstanding  that  the 
decision  was  obtained  by  such  evidence,  this  fact  affords  no 
ground  for  relief  in  equity.  If  this  were  all  the  complaint 
discloses,  the  respondent's  contention  would  be  undoubtedly 
eound;  for  it  is  the  general  rule  that  intrinsic  fraud,  fraud 
by  which  a  decree  or  judgment  is  obtained  by  false  evidence 
upon  issues  within  the  case,  is  not  such  fraud  as  equity  will 
relieve  against,  the  theory  being  that  the  losing  litigant  has 
had  his  day  in  court,  and  that  while  it  must  always  remain  a 
misfortune  that  private  causes  shall  be  lost  by  forsworn  testi- 
mony, yet  stronger  than  this  consideration  is  that  which  de- 
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clares  it  to  be  the  policy  of  the  law  to  make  an  end  of  litiga- 
tion, and  in  the  nature  of  things  there  never  could  be  a  final 
judgment  if  every  judgment  was  open  to  avoidance  upon  the 
charge  that  fraudulent  evidence  had  been  introduced  in  its 
procurement.  Therefore,  it  is  the  general  rule  that  extrinsic 
fraud  only  will  form  the  basis  of  such  relief  as  is  here  sought 
— extrinsic  fraud  consisting  in  the  failure  to  give  legal  notice 
to  the  adversary,  the  prevention  of  him  or  his  witnesses  from 
attending  the  trial,  and  the  like. 

But  when  we  come  to  scan  the  allegations  of  this  complaint, 
it  will  be  discovered  that  there  is  more  alleged  than  the  mera 
procurement  of  this  decree  by  false  evidence.  The  executrix 
of  the  estate  was  not  alone  the  trustee  of  all  of  the  heirs  of  the 
estate  and  of  all  the  parties  in  interest  thereto  and  thereunder. 
She  was  the  mother  of  these  minor  plaintiffs,  had  their  actual 
custody  and  control,  and,  as  their  natural  guardian,  was 
chargeable  with  all  the  high  duties  pertaining  to  that  relation- 
ship. ^2''  As  executrix  merely,  it  might  be  argued  that  she 
was  a  disinterested  party,  having  no  concern  whatsoever  in  the 

c^  question  of  heirship  or  right  of  distribution,  standing  indif- 
^  ferent  between  the  parties,  and  interested  only  in  carrying 

/T])  into  effect  the  determination  of  the  court  upon  these  questions. 
But    as  the  mother  and  natural  guardian  of  these  plaintiffs, 

^^^  her  position  was  a  very  different  one.  She  was  under  the  most 
solemn  obligation  to  protect  the  legal  rights  of  her  infant  and 
dependent  offspring.  She  was  under  like  obligation  to  dis- 
close to  the  court,  on  their  behalf  and  in  their  interest,  all 
knowledge  which  she  possessed,  and  she  was  under  the  same 
obligation  to  see  that  their  legal  claims  to  the  estate  were 
properly  presented  before  the  court  in  probate ;  and  with  pecu- 
liar force  did  this  duty  press  upon  her,  in  view  of  the  fact 
that  during  all  of  this  time  she  was  executrix  of,  and  admin- 
istered upon,  the  estate  through  which  her  children  were  to 
derive  their  property.  Such  being  her  position,  it  is  charged 
that,  in  violation  of  this  duty,  and  of  the  rights  of  her  minor 
children,  she  connived  with  her  adult  son — not  an  heir  to  the 
estate  of  the  deceased — to  procure  for  him  a  distributive  por- 
tion of  that  estate,  and  that  the  conspiracy  was  carried  to  a 
successful  termination.  Here  certainly  is  a  charge  of  conceal- 
ment upon  the  part  of  the  guardian,  when  she  should  have 
spoken  in  the  interest  of  her  wards,  and  collusion  upon  the 
part  of  the  guardian  with  another  not  in  interest  in  the  estate, 
to  the  end  that  that  other  might  despoil  the  wards  of  their 
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rightful  inheritance.  It  cannot  to  this  be  answered  that  the 
probate  proceeding  upon  distribution  was  not  an  adversary 
proceeding.  It  becomes  adversary  in  every  case  where  there 
are  conflicting  claims,  and  where  there  be  not  the  most  perfect 
understanding  and  harmony  between  the  claimants.  The  mo- 
ment heirship  was  set  up  by  the  false  claimant,  Eeuss,  that 
moment  between  him  and  the  rightful  heirs  an  adversary  pro- 
ceeding was  at  issue,  and  from  that  moment  it  became  the 
duty  of  the  guardian  of  these  minor  heirs  to  see  that  the  full- 
est presentation  of  their  claims  was  put  before  the  court. 
This,  by  conspiracy  with  her  codefendant,  it  is  asserted  she 
did  not  do,  and  it  is  clear  that  her  fraud  in  pushing  on  behalf 
of  Reuss  his  false  claim  to  heirship  and  distribution,  and  in 
concealing  the  truth  from  her  own  minor  children,  the  ^^® 
rightful  heirs,  and  in  leaving  them  in  ignorance  that  they 
were  thus  to  be  deprived  of  their  patrimony,  was  fraud  ex- 
trinsic to  the  case,  which  prevented  their  being  properly  rep^ 
resented  at  the  hearing,  or  from  being  represented  at  all. 

We  conclude,  therefore,  that  the  complaint  presents  a  bill 
for  equitable  relief.  But  for  what  kind  of  relief?  The  re- 
lief prayed  for  is,  that  the  court  in  equity  should  avoid  so 
much  of  the  decree  as  distributes  the  property  to  Paul  Eeuss,. 
should  decree  that  the  plaintiffs  are  entitled  to  that  property 
in  equal  shares,  and  should  distribute  it  accordingly.  The 
prayer  for  such  relief  derives  support  from  the  case  of  Baker 
V.  O'Riordan,  65  Cal.  368,  4  Pac.  232.  In  that  case  a  married 
woman,  the  owner  of  separate  property  in  San  Francisco,  died 
while  her  husband  was  at  sea.  Her  sister  procured  letters  of 
administration  upon  the  estate,  and  sought  and  obtained  dis- 
tribution upon  a  petition  that  her  sister  had  conveyed  the  prop- 
erty to  her  in  her  lifetime  by  an  unrecorded  deed,  which  was 
lost.  The  appearance  of  the  absent  husband  was  falsely  en- 
tered by  an  unauthorized  attorney.  The  trial  court  found 
all  these  facts,  but  withheld  relief,  and  this  court  declared 
that  the  plaintiff  was  entitled  to  the  relief  sought — the  set- 
ting aside  of  the  decree  of  distribution.  In  Utah  (Benson 
y.  Anderson,  10  Utah,  135,  37  Pac.  256),  the  supreme  court 
remanded  a  cause  to  the  district  court,  with  directions  to  set 
aside  the  decree  of  distribution  made  by  the  probate  court,  and 
enter  its  decree  awarding  one-half  of  the  estate  to  plaintiff. 
What  peculiarities  may  or  may  not  attach  to  the  jurisdiction 
of  the  probate  court  in  Utah  we  are  not  advised,  but  in  this 
state  the  jurisdiction  to  determine  heirship,  and  to  distribute 
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the  assets  of  an  estate,  is  vested  exclusively  in  the  probate 
court,  under  proceedings  in  rem,  strictly  defined  by  the  statute. 
It  is  a  matter  of  gravest  doubt,  therefore,  whether  it  is  within 
the  power  of  a  court  of , equity  in  this  state  to  set  aside  a  decree 
of  distribution  so  given  by  a  court  having  exclusive  jurisdiction 
pf  the  matter.  But  even  if  the  power  existed,  its  exercise,  or 
even  the  daii<jer  of  its  exercise,  would  have  a  most  disastrous 
effect  upon  land  titles.  The  title  conferred  by  a  decree  of  dis- 
tribution, after  regular  proceedings  in  probate  has  always 
been  justly  recognized  as  a  title  of  high  and  unimpeachable 
value,  because  of  the  nature  of  the  proceedings  and  of  the  ex- 
clusive jurisdiction  which  has  been  vested  in  the  probate  court 
to  pass  upon  the  questions  *^  involved.  If  such  a  decree 
may  at  any  time  be  vacated  in  equity,  it  must  result  that  no 
title  any  longer  stands  secure.  Moreover,  aside  from  the 
question  of  title,  inexplicable  confusion  in  procedure  would 
result.  Would  the  court  in  equity,  in  vacating  the  decree,  have 
the  power  to  substitute  one  of  its  own  ?  If  so,  apart  from  the 
consideration  of  the  exclusive  jurisdiction  vested  in  the  probate 
court,  it  would  be  the  substitution  of  an  equitable  judgment 
in  personam  for  the  probate  judgment  in  rem — ^the  substitu- 
tion of  a  judgment  which  can  never  operate  upon  any  but  the 
parties  and  their  privies  for  a  judgment  which  is  binding  upon 
the  whole  world.  But  if  it  be  said  that  the  power  of  the  court 
in  equity  would  be  limited  to  the  vacation  of  the  decree  re- 
manding the  matter  to  the  probate  court  to  frame  a  new  de- 
cree, what  assurance  can  there  be  that,  after  all  this  circuity 
of  action  and  protracted  delay,  the  decree  of  the  court  in  pro- 
bate might  not  be  at  variance  with  the  views  of  the  court  in 
equity?  Something  of  the  same  difficulty  was  experienced 
by  the  English  chancery  courts  on  the  question  of  the  juris- 
diction of  wills  of  personal  estates,  which  there  belonged  to  the 
ecclesiastical  court,  the  jurisdiction  of  which  latter  court  was 
held  to  be  exclusive.  Time  and  again  was  the  attempt  made 
to  have  equity  overthrow  the  probate  of  a  will  procured  in  the 
ecclesiastical  court  by  fraud.  In  Barnesly  v.  Powel,  1  Ves. 
Sr.  284,  the  jury  returned  a  verdict  against  the  will  which  had 
been  admitted  to  probate,  upon  the  ground  that  it  was  forgery, 
and  Lord  Chancellor  Hardwicke  thus  spoke:  "As  to  the  per- 
sonal estate,  I  left  it  open  in  the  decree,  that  the  plaintiff 
should  be  entitled  to  relief  in  such  manner  as  was  agreeable 
to  equity;  because  I  saw  there  might  be  litigation  concerning 
the  manner  of  getting  that  relief,  whether  immediately   or  by 
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leaving  the  plaintiff  to  sue  in  the  ecclesiastical  court,  both 
which  are  thereby  taken  in,  which  it  would  have  been  improper 
to  have  determined  before,  for  if  a  verdict  for  the  will,  that 
would  be  out  of  the  case.  Undoubtedly,  the  principle  laid 
down  for  the  defendant  is  true,  that  the  jurisdiction  of  wills 
of  personal  estate  belongs  by  the  constitution  to  the  ecclesias- 
tical court,  according  to  which  law  it  must  be  tried,  notwith- 
standing the  will  is  found  forged  by  a  jury  at  law  by  the  ex- 
amination of  witnesses,  which  is  sometimes  unfortunate,  caus- 
ing different  ^^**  determinations,  as  I  have  known  it.  Nor 
can  this  court  help  it;  but  the  parties  must  take  their  fate,  if 
by  the  strict  rules  of  law  it  is  so.  But  I  will  lay  hold  of  any 
ground  to  alter  that,  nor  give  way,  if  I  can  avoid  it,  to  run 
the  hazard  of  these  different  determinations,  and  to  try  this 
will,  80  solemnly  determined  by  examination  of  witnesses  viva 
voce,  again  in  the  ecclesiastical  court  upon  examination  by 
deposition.  Something  of  what  the  plaintiff  insists  on  as  a 
method  to  avoid  this  fell  from  me  at  the  hearing;  and  as  to 
the  general  objection  thereto,  of  breaking  in  upon  the  juris- 
diction of  the  ecclesiastical  court,  however  formerly  doubted, 
it  is  certainly  now  settled  by  the  lords  in  Kerrich  v.  Barnsby, 
7  Brown  Pari.  Cas.  437,  that  this  court  cannot  set  aside  a  will 
of  personal  estate  for  fraud.  And  though  nothing  was  said 
there  of  forgery,  that  is  stronger;  nor  will  I  infringe  on  what 
is  laid  down  there,  and  in  Andrews  v.  Powys,  3  Brown  Pari. 
Cas.  504,  and  in  the  case  of  Mr.  Hawldns*  will.  But  there  is 
a  material  ■  difference  between  this  court's  taking  on  them  to 
set  aside  a  vrill  of  personal  estate  on  account  of  fraud  or  for- 
gery in  obtaining  or  making  that  will,  and  taking  from  the 
party  the  benefit  of  a  will  established  in  the  ecclesiastical 
court  by  his  fraud,  not  upon  the  testator,  but  upon  the  person 
disinherited  thereby,  and  claiming  after  the  testator's  death 
against  ii."  It  thus  became  the  principle  of  the  English 
courts  of  chancery,  while  permitting  the  probate  to  stand,  as 
having  no  power  to  set  it  aside,  to  decree  that  the  false  legatee 
or  wrongful  executor  was  trustee  for  the  rightful  claimant. 
So  here  we  hold  that,  under  our  system,  the  utmost  that  thQ 
court  in  equity  could  do,  if  it  finds  the  facts  to  be  as  alleged, 
would  be  to  decree  that  the  defendant  Paul  Reuss  holds  title 
as  trustee  of  the  minor  plaintiffs,  and  compel  him  to  make 
conveyance  and  transfer  to  them  accordingly  of  all  that  he 
may  have  obtained  from  the  estate  of  the  deceased  to  which 
they  were  entitled,  or,  if  a  conveyance  of  specific  property  may 
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not  be  had,  then  to  hold  him  accountaWe  to  the  plaintiffs  for 
the  value  thereof.  This  we  believe  to  be  the  limit  of  the 
power  in  equity  in  dealing  with  the  matter,  and  it  is  in  accord- 
ance with  the  principle  adopted  by  the  English  courts,  ex- 
pressed by  Pomeroy  as  follows:  "When  probate  is  obtained 
by  fraud,  equity  may  declare  the  executor  or  other  person  '**^^ 
deriving  title  under  it  a  trustee  for  the  party  defrauded": 
Pomeroy's  Equity  Jurisprudence,  sec.  919,  and  note. 

The  judgment  appealed  from  is  therefore  reversed,  with 
directions  to  the  trial  court  to  overrule  defendants'  demurrer. 

McFarland,  J.,  and  Temple,  J.,  concurred. 


Helief  in  Equity  Against  Judgments  on  the  ground  of  fraud  or 
perjury  is  considered  at  length  in  the  notes  to  Pico  v.  Cohn,  25  Am. 
St.  Rep.  105-171;  Little  Roclj  etc.  By.  Co.  v.  Wells,  54  Am.  St.  Rep. 
2.32-240.  That  probate  decrees  may  be  relieved  against,  see  this 
last  cited  note,  p,  221;  note  to  Green  v.  Creighton,  48  Am.  Dec. 
744-761.  on  the  conclusiveness  of  decrees  of  distribution  and  the 
power  of  equity  to  coi-rect  or  set  them  aside.  It  is  only  for  fraud 
extrinsic  or  collateral  to  the  matter  In  Issue  and  tried  in  an  action, 
and  not  for  fraud  in  a  matter  upon  which  the  judgment  was  ren- 
dered, that  a  court  of  equity  will  set  aside  or  annul  a  judgment 
for  fraud.  Tliis  principle  applies  to  the  decrees  and  orders  of  pro- 
bate courts:  Fealey  v.  Fealey,  104  Cal.  354,  43  Am.  St.  Rep.  Ill,  and 
note,  38  Pac  4a 


EX  PARTE  McGUIRE. 
[135  Cal.  3.39,  67  Pac.  327.] 

CRIMINAL  LAW-CUMULATIVE  SENTENCES— HABEAS 
CORPUS.— If  a  prisoner  serving  a  term  of  imprisonment  for  a  mis- 
demeanor Is  sentenced  to  the  state  prison  upon  conviction  of  a  fel- 
ony, his  Imprisonment  In  the  connty  jail  thereafter  for  the  misde- 
meanor Is  unlawful,  and  upon  habeas  corpus  he  must  be  remanded 
to  the  custody  of  the  sheriff  for  imprisonment  In  the  state  prison 
forthwith,     (pp.  106,  109.) 

HABEAS  CORPUS  LIES  NOT  ONLY  WHEN  THE  PRIS- 
ONER IS  ENTITLED  TO  HIS  LIBERTY,  but  also  when  he  is 
held  by  one  person  when  another  is  entitled  to  his  custody,    (p.  107.) 

CRIMINAL  LAW  —  CUMULATIVE  SENTENCES.— Special 
statutory  power  to  Impose  cumulative  sentences  In  two  cases  only 
implies  the  absence  of  such  power  in  all  other  cases,     (p.  109.) 

A.  P.  Wheelan,  S.  P.  Elias,  and  W.  Eodgers,  for  the  peti- 
tioner. 

W.  J.  Herrin,  for  the  respondent. 
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33«  BEATTY,  C.  J.  The  return  to  the  writ  issued  in  tliia 
case  simply  confirms  the  allegations  of  the  petition  upon  which 
it  was  issued,  and  establisjies  the  following  state  of  facts:  On 
July  3,  1901,  the  prisoner  was  convicted  of  a  misdemeanor  in 
the  police  court  of  San  Francisco,  and  sentenced  to  be  im- 
prisoned in  the  county  jail  for  a  term  of  six  months.  After 
this  term  of  imprisonment  had  commenced,  on  August  2, 
1901,  the  prisoner  was  arraigned  in  the  superior  court  of  San 
Francisco  upon  a  charge  of  burglary,  to  which  he  entered  a 
plea  of  guilty,  whereupon  he  was  duly  sentenced,  September 
7,  1901,  to  be  imprisoned  in  the  state  prison  at  Folsom  for  a 
term  of  years.  No  appeal  was  taken  from  this  judgment,  and 
no  stay  of  proceedings  was  ordered  or  requested,-  and  on  the 
tenth  day  of  September  the  clerk  of  the  court  delivered  to 
the  sheriff  of  San  Francisco  a  certified  copy  of  the  judgment, 
***  which  it  was  his  duty  to  execute,  by  delivering  the  pris- 
oner to  the  warden  of  the  Folsom  prison  (Pen.  Code,  sec.  1216), 
unless  the  execution  of  the  judgment  for  the  felony  was  stayecl 
by  the  judgment  for  the  misdemeanor — unless,  in  other  words, 
it  was  necessary  that  the  prisoner  should  complete  the  term 
of  his  imprisonment  in  the  county  jail  before  commencing  his 
term  of  imprisonment  in  the  state  prison.  The  sheriff,  act- 
ing upon  the  theory  that  the  term  in  the  county  jail  must  be 
served  out,  instead  of  delivering  the  prisoner  to  the  warden 
at  Folsom,  returned  him  to  the  county  jail,  where,  in  his  char- 
acter of  ex  officio  jailer  of  the  city  and  county  of  San  Fran- 
cisco, he  was  detaining  him,  in  execution  of  the  police  court 
judgment  on  the  24th  of  October,  1891,  when  this  proceeding 
was  commenced.  Upon  this  point  there  can  be  no  room  for 
doubt.  The  prisoner  was  being  confined  in  the  county  jail  at 
San  Francisco  more  than  forty  days  after  he  should  have  been 
delivered  at  Folsom  under  the  commitment  from  the  superior 
court,  a  delay  which  would  have  been  entirely  inexcusable,  ex- 
cept for  the  advice  under  which  the  sheriff  was  acting,  to  the 
effect  that  he  must  not  remove  the  prisoner  to  Folsom  until 
his  term  of  imprisonment  in  the  county  jail  for  the  misde- 
meanor had  expired.  It  was  stated  at  the  hearing  that  the 
sheriff  had  not  only  been  so  advised,  but  that  it  had  been  so 
decided  in  a  habeas  corpus  proceeding  in  the  superior  court, 
where  the  prisoner  had  sought  relief  before  making  his  appli- 
cation to  this  court.  The  fact,  therefore,  that  the  sheriff 
in  his  return  sets  up  both  commitments  raises  no  doubt  as 
to  the  character  and  purpose  of  the  imprisonment  which  the 
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petitioner  is  undergoing,  and  the  right  of  the  sherijff  to  the 
custody  of  the  prisoner  for  the  purpose  of  delivering  him  to 
the  warden  of  the  state  prison  does  not  relieve  his  detention 
in  the  county  jail  for  another  purpose  of  its  unlawful  char- 
acter, if  it  is  true,  as  the  prisoner  contends,  that  it  was  the 
duty  of  the  sheriif  to  take  him.  at  once  to  Folsom,  notwfth« 
standing  his  term  in  the  county  jail-  had  not  expired.  And 
the  fact  that  the  same  person  (John  Lackmann)  happens  to 
he  the  sheriff  charged  with  the  duty  of  executing  the  judg- 
ment of  the  superior  court,  and  at  the  same  time  ex  officio 
county  jailer,  and,  as  such,  charged  with  the  execution  of  the 
police  court  judgment,  ought  not  to  confuse  the  question  to 
he  decided.  The  case  is  just  the  same  as  it  ^**  would  have 
been  if,  instead  of  having  been  convicted  of  a  felony  in  San 
Francisco,  the  prisoner  had  been  taken  to  Alameda  county 
and  there  convicted  of  a  felony  pending  his  term  of  imprison- 
ment for  misdemeanor  in  San  Francisco,  and  after  such  con- 
viction and  commitment  to  the  state  prison,  had  been  returned 
to  San  Francisco  to  serve  out  his  term  there,  before  being  de- 
livered to  the  custody  of  the  warden.  In  such  case,  it  is  plain 
that  the  sheriff  of  San  Francisco  could  not  justify  his  deten- 
tion of  the  prisoner  in  the  county  jail  by  setting  up  the  right 
of  the  sheriff  of  Alameda  to  his  custody  for  the  purpose  of  de- 
livering him  at  the  state  prison.  And  no  more  can  the  sheriff"^ 
in  the  case  as  it  is,  justify  his  continued  detention  of  the 
prisoner  in  the  county  jail,  unless  it  is  warranted  by  the  com- 
mitment from  the  police  court.  He,  indeed,  has  never  claimed 
to  justify  his  acts  upon  any  other  ground,  and  what  has  been 
said  with  reference  to  this  point  is  in  answer  to  the  argument 
advanced  here,  that  since,  in  one  capacity  or  the  other,  John 
Lackmann  is  entitled  to  the  custody  of  the  prisoner,  he  must 
necessarily  be  remanded,  and,  therefore,  that  it  is  unnecessary 
for  us  to  decide  whether  he  should  be  detained  in  the  county 
jail  till  the  expiration  of  the  term  of  his  imprisonment  there, 
or  taken  at  once  to  the  state  prison.  It  is  manifest  that  the 
decision  of  this  question  cannot  be  avoided,  for  if  the  conten- 
tion of  the  prisoner  is  sound,  his  imprisonment  in  the  county 
jail  is  unlawful,  and  for  that  unlawful  imprisonment  habeas 
corpus  is  the  proper  remedy.  It  not  only  lies  where  the  pris- 
.oner  is  entitled  to  his  liberty,  but  also  where  he  is  held  by  one 
person  when  another  is  entitled  to  his  custody,  in  which  case 
the  court  is  expressly  empowered  to  deliver  him  from  the  un- 
lawful imprisonment  by  committing  him  to  the  custody  of  the 
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person  who  is  by  law  entitled  thereto:  Pen.  Code,  sec.  1493. 
Under  this  provision  of  the  statute  we  have  the  power,  and  it 
is  our  duty,  if  we  think  the  prisoner  should  have  been  taken  at 
once  to  Folsom,  to  deliver  him  from  his  unlawful  imprison- 
ment in  the  county  jail  and  remand  him  to  the  custody  of  the 
sheriff  for  the  sole  purpose  of  being  at  once,  and  with  all  con- 
venient expedition,  transported  to  Folsom.  For  his  term  of 
imprisonment  only  commences  to  run  from  the  actual  date 
of  his  delivery  there  (Pen.  Code,  sec.  670),  and  every  day  that 
he  is  unnecessarily  detained  in  the  county  jail  after  his  com- 
mitment *^*  is  an  unlawful  addition  to  the  punishment  which 
the  law  has  imposed  for  his  offense.  What,  then,  is  the  legal 
right  of  the  prisoner  with  respect  to  the  place  of  his  confine- 
ment? A  prisoner,  whether  confined  in  the  state  prison  or 
in  the  county  jail,  may  be  brought  before  a  court  for  any  law- 
ful purpose  (Pen.  Code,  sec.  1567),  and,  among  other  pur- 
poses, in  order  that  he  may  be  tried  for  a  criminal  offense,  as 
this  prisoner  was.  In  such  case,  the  proceedings  against  him 
are  regulated  by  the  same  statutory  provisions  that  control  the 
procedure  in  other  trials  upon  similar  charges.  In  felony 
cases  tried  in  the  superior  court — such  as  that  of  the  prisoner 
— ^where  the  penalty  upon  conviction  is  imprisonment  in  the 
etate  prison,  it  is  the  duty  of  the  clerk  forthwith  (unless  a 
stay  is  ordered)  to  furnish  the  sheriff  with  a  certified  copy  of 
the  judgment  as  entered  in  the  minutes  of  the  court:  Pen. 
Code,  sec.  1213.  And  it  is  the  duty  of  the  sheriff,  upon  re- 
ceiving such  copy,  to  take  and  deliver  the  defendant  to  the 
■warden  of  the  state  prison:  Pen,  Code,  sec.  1216.  In  view  of 
these  provisions,  it  is  difficult  to  see  how,  if,  in  the  case  above 
supposed,  this  prisoner  had  been  convicted  of  a  felony  in  Ala- 
meda county,  the  sheriff  of  that  county  could  have  taken  him 
back  to  San  Francisco  to  serve  out  his  sentence  in  the  county 
jail  before  taking  him  to  the  state  prison.  And  if  the  sheriff 
of  Alameda  county  could  not  have  returned  him  to  the  county 
jail  in  San  Francisco,  neither  can  the  sheriff  of  San  Fran- 
cisco do  the  same  thing.  To  a  prisoner  serving  a  term  of  im- 
prisonment for  a  misdemeanor  the  consequences  of  a  subse- 
quent conviction  of  a  felony  must  be  the  same  in  whatever 
county  the  conviction  takes  place.  The  sentence  must  be  certain 
in  itself  and  in  its  legal  consequences.  It  cannot  be  cumulative 
upon  another  term  of  imprisonment  when  pronounced  in  the 
county  where  the  misdemeanor  was  committed,  if  it  would  not 
be  cumulative  when  pronounced  in  any  other  county  of  the 
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state.  The  legality  of  this  imprisonment  may  therefore  be 
fairly  tested  by  the  case  supposed,  of  a  subsequent  conviction 
in  Alameda  county.  The  superior  court  of  that  county,  hav- 
ing the  power  to  bring  before  it  a  prisoner  serving  out  a  sen- 
tence for  a  misdemeanor  committed  in  San  Francisco,  for  the 
purpose  of  trying  him  on  a  charge  of  felony  committed  in  Ala- 
meda, has  necessarily  the  implied  power  to  proceed  to  judg- 
ment and  execution,  and  if  the  ordinary  course  of  procedure 
**^  upon  conviction  requires  any  modification,  by  reason  of  the 
unexpired  term  of  imprisonment  for  the  misdemeanor,  it  would 
eeem  to  be  the  duty  of  the  court  to  give  the  necessary  direc- 
tions in  its  judgment.  Unless  it  does  so,  the  duty  of  the  clerk 
and  the  sheriff  is  plainly  prescribed  by  the  statute.  In  the  ab- 
sence of  a  stay,  the  clerk  must  forthwith  deliver  to  the  sheriff 
the  commitment  to  the  state  prison,  and  the  sheriff,  upon  re- 
ceipt of  the  commitment,  must  deliver  the  prisoner  to  the 
warden.  He  is  not  warranted  by  any  law  in  surrendering  him 
to  the  jailer  of  San  Francisco,  to  be  kept  for  a  term  before  hia 
delivery  to  the  warden,  and  there  is  no  law  which  would  war- 
rant the  court  in  giving  a  direction  to  that  effect.  The  power 
of  the  superior  court  to  impose  cumulative  sentences  was  con- 
sidered in  the  late  case  of  Ex  parte  Morton,  132  Cal.  346,  64 
Pac.  469,  where  it  was  held  that  the  power  exists  only  in  the 
two  cases  defined  in  sections  105  and  66Q  of  the  Penal  Code. 

The  fact  that  the  legislature  has  conferred  a  special  power 
to  impose  cumulative  sentences  in  two  cases  implies  the  ab- 
sence of  such  power  in  other  cases.  And  if  the  court  itself  in 
this  case  could  not  have  made  its  sentence  cumulative,  certainly 
its  officer  cannot  give  it  that  effect. 

My  conclusion  is  that  the  imprisonment  of  the  petitioner  in 
the  county  jail,  in  execution  of  his  sentence  for  the  misde- 
meanor, is  unwarranted  and  illegal,  but  it  does  not  follow,  an 
he  contends,  that  he  should  be  set  at  liberty.  He  is  entitled 
to  the  benefit  of  the  writ  of  habeas  corpus  only  so  far  as  neces- 
sary to  secure  him  in  his  legal  right  to  be  placed  in  the  proper 
custody.  It  is  therefore  ordered  that  he  be  remanded  to  the 
custody  of  the  sheriff  for  the  purpose  of  delivery  forthwith  to 
the  warden  of  the  state  prison. 

Van  Dyke,  J.,  Temple,  J.,  and  Henshaw,  J.,  concurred. 

GAROUTTE,  J.,  concurring.  I  have  serious  doubts  as  to 
the  correctness  of  the  conclusion  here  declared,  to  the  effect 
that  a  judgment  of  a  justice's  or  police  court,  rendered  within 
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its  jurisdiction,  convicting  a  defendant  of  a  misdemeanor,  in 
effect,  will  be  nullified  and  set  aside  by  a  mere  judgment  of  a 
superior  court,  rendered  thereafter,  convicting  the  same  de- 
fendant of  a  felony.  It  seems  to  me  that  the  judgment  of  a 
'**  police  court,  rendered  within  its  jurisdiction,  has  the  same 
effect,  force,  and  dignity  as  a  judgment  of  a  superior  court. 
I  concur  in  the  judgment. 


Habeas  Corpus.— It  has  been  held  that  an  unreasonable  delay  In 
<»xecutlng  a  sentence  will  entitle  the  prisoner  to  his  discharge  on 
habeas  corpus.  A  prisoner  should  not  be  released,  however,  because 
held  under  a  cumulative  sentence,  if  it  Is  regular:  See  the  mono- 
graphic note  to  Koopke  v.  Hill,  post,  p.  161. 

Criminal  Law.— On  the  validity  and  effect  of  concurrent  and 
cumulative  sentences,  see  Ex  parte  Gafford,  25  Nev.  101,  83  Am.  St. 
Rep.  568,  57  Pac.  481;  Breton,  Petitioner,  93  Me.  39,  74  Am.  St.  Rep. 
335,  44  Atl.  125;  Petition  of  McCormick,  24  Wis.  492,  1  Am,  Eep. 
197;  State  v.  Smith,  6  Day,  175,  5  Am.  Dec.  132. 


BALL  y.  TOLMAN". 
[135  Cal.  375,  67  Pac.  339.] 

STATUTES,  PENAL.— EFFECT  OF  THE  REPEAL  of  a 
penal  statute  Is  to  prevent  any  prosecution,  trial,  or  judgment  for 
any  offense  committed  against  It  while  It  was  In  force,  unless  there 
is  a  saving  clause  in  the  repealing  act.  If  it  is  repealed  pending  an 
appeal,  and  before  the  final  action  of  the  appellate  court,  the  repeal 
will  prevent  the  afllrmance  of  a  conviction.  The  prosecution  must 
be  dismissed,  or  the  judgment  reversed,    (p.  112.) 

JUDGMENTS.— EFFECT  OF  REPEAL  OF  PENAL  STAT- 
UTB  before  final  judgment  In  an  action  to  enforce  a  penalty  there- 
under, and  pending  a  motion  for  a  new  trial,  is  to  avoid  the  judg- 
ment and  all  proceedings  thereunder,  and  the  action  should  then 
be  dismissed,    (p.  113.) 

JUDGMENTS— EFFECT  OF  REPEAL  OP  PENAL  STAT- 
UTB.— If  a  penal  statute  on  which  an  action  is  based  Is  repealed  be- 
fore final  judgment  In  the  lower  court,  It  has  no  jurisdiction  to 
proceed  further  in  the  case.    (p.  113.) 

.TUDGMENTS.-THE  AFFIRMANCE  OF  A  VOID  JUDG- 
MENT Is  also  void  as  are  also  all  proceedings  to  enforce  the  af- 
firmed judgment  by  execution  and  sale.    (p.  113.) 

JURISDICTION  ONCE  ACQUIRED  DOES  NOT  ALWAYS 
REMAIN,  as  the  court  may  have  authority  at  one  time  to  proceed, 
and  Its  authority  may  afterward  be  devested  by  statute,    (p.  113.) 

M.  G.  Cobb  and  E.  L.  Campbell,  for  the  appellants. 

J.  M.  Lewis,  I.  F.  Chapman,  and  A.  R.  Cotton,  for  the  re- 
spondent. 
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*''■''  CHIPMAN",  C.  Appeal  from  an  order  made  after  the 
judgment  in  the  superior  court  had  been  aflBrmed  by  this  court 
on  appeal. 

The  action  was  to  recover  a  penalty  for  a  violation  of  the 
provisions  of  the  act  of  April  23,  1880,  entitled  "An  act 
amendatory  of  an  act  entitled  an  act  for  the  better  protection 
of  stockholders  in  corporations,"  etc.,  approved  March  30, 
187-4:  Stats.  1880,  p.  134.  The  judgment  for  plaintiff  was 
entered  in  the  trial  court  on  January  9,  1897.  Pending  mo- 
tion for  a  new  trial,  the  penal  provisions  of  the  act  of  1880 
were  repealed  by  act  of  February  26,  1897 :  Stats.  1897,  p.  39. 
The  motion  waa  denied  on  April  12,  1897,  and  the  appeal  was 
duly  perfected,  heard,  and  determined,  and  on  December  18, 

1897,  this  court  affirmed  the  judgment  and  order  (Ball  v. 
Tolman,  119  CaL  358,  51  Pac.  546),  and  remittitur  went  down 
January  18,  1898.  On  January  27,  1898,  defendants  made  ap- 
plication to  the  trial  court  for  an  order  perpetually  staying  all 
proceedings  on  said  judgment.  Neither  defendants  nor  their 
attorneys  had  actual  knowledge  of  the  passage  of  said  repeal- 
ing act  until  attention  was  called  to  it  in  the  opinion  rendered 
in  this  court  on  appeal  December  18,  1897.  The  trial  court 
denied  defendants'  said  motion  for  stay  of  proceedings  on 
March  28,  1898,  on  the  ground  that  this  court  had  decided  that 
the  ^'^^  repealing  act  came  too  late  to  have  any  effect  on  said 
judgment,  even  if  the  acts  on  which  the  action  was  based  were 
penal  in  their  nature,  and  also  that  this  court  had  determined 
that  said  acts  were  not  penal  in  their  character.     On  April  25, 

1898,  execution  was  levied  in  said  action  by  the  sheriff  of  Ala- 
meda county  on  real  property  of  one  of  the  defendants,  situ- 
ated in  that  county,  in  satisfaction  of  said  judgment,  and  said 
lands  were  sold  to  one  of  plaintiff's  attorneys  on  July  30,  1898, 
for  the  amount  of  the  judgment,  interest,  and  costs,  of  which 
return  was  duly  made  by  said  sheriff.  Since  the  said  execu- 
tion sale,  to  wit,  on  October  8,  1898,  this  court  has  decided  in 
the  case  of  Anderson  v.  Byrnes,  122  Cal.  272,  54  Pac.  821,  that 
the  acts  of  1874  and  1880  aforesaid  were  penal  in  their  nature, 
and  that  the  repealing  act  of  February  26,  1897,  was  not  too 
late,  but  had  the  effect  to  avoid  the  judgment  in  that  case.  On 
December  20,  1898,  defendants  served  and  filed  an  affidavit  in 
the  superior  court  of  the  city  and  county  of  San  Francisco 
where  said  action  was  tried,  setting  forth  the  foregoing  uncon- 
tradicted facts,  and  moved  the  court  "to  set  aside  the  said  sher- 
iff's sale,  ,  .  ,  .  and  thereupon  order  a  perpetual  stay  of  all 
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proceefUni^s  on  said  judgment;  or  thereupon  order  said  judg- 
ment to  be  vacated,  and  all  proceedings  in  the  action  per- 
petually stayed ;  or  thereupon  to  grant  such  other  order  in 
the  premises  as  the  case  may  demand.'*  The  court  denied  the 
motion. 

In  the  former  appeal  the  repealing  act  was  not  cited,  and 
the  point  as  to  its  effect  on  the  judgment  was  not  raised.  In- 
cidentally, this  act  was  referred  to  in  the  opinion,  but,  as  was 
said  in  the  subsequent  case  of  Anderson  v.  Byrnes,  122  Cal. 
272,  54  Pac.  821,  "the  question  here  under  consideration  was 
not  then  in  the  mind  of  the  court."  In  this  latter  case  it  was 
distinctly  held  that  the  act  of  1880  was  essentially  penal  in  its 
nature,  as  much  so  as  "if  it  had  provided  that  the  dire^^tors 
should  be  guilty  of  a  misdemeanor  and  punished  accordingly 
for  a  violation  of  its  provisions,  rather  than  providing,  as  it 
does,  for  the  mulcting  of  the  directors  in  damages  in  the  arbi- 
trary amount  of  one  thousand  dollars,  at  the  suit  of  any  stock- 
holder of  the  corporation." 

It  was  also  held  that  "no -person  has  a  vested  right  in  an 
"unenforced  penalty";  and  it  was  further  said:  "The  amend- 
ment of  the  statute  here  under  consideration  absolutely  pre- 
vents ^^  any  further  prosecution  of  this  litigation."  In  that 
case,  as  in  this,  the  judgment  of  the  lower  court  was  entered 
before  the  repealing  act  was  passed,  and  was  still  pending  on 
appeal.  Doubtless,  if  the  point  decided  in  Anderson  v.  Byrnes, 
122  Cal.  272,  64  Pac.  821,  had  been  raised  here  on  the  first 
appeal  of  the  present  case,  the  result  would  have  been  the 
eame  as  in  Anderson  v.  Byrnes,  122  Cal.  272,  54  Pac.  821.  But 
it  was  not  suggested  in  the  briefs  nor  in  the  petition  for  a 
hearing  in  Bank. 

Eespondent  contends  that  this  court  had  jurisdiction  to 
determine  that  the  judgment  of  the  superior  court  was  valid ; 
that  the  appeal  necessarily  involved  a  construction  of  the  act 
of  1880,  after  the  repealing  act  was  passed,  and,  therefore,  this 
court  had  power  to  affirm  the  judgment,  and  it  was  valid  not- 
withstanding the  repealing  act.  Mr.  Sutherland,  in  his  Statu- 
tory Construction  (section  166),  states  that  the  effect  of  the 
repeal  of  a  penal  statute  is  to  prevent  any  prosecution,  trial, 
or  judgment  for  any  offense  committed  against  it  while  it  was 
in  force,  unless  there  is  a  saving  clause  in  the  repealing  act, 
and  that  if  a  penal  statute  is  repealed  pending  an  appeal,  and 
before  the  final  action  of  the  appellate  court,  it  will  prevent 
an  affirmance  of  a  conviction,  and  the  prosecution  must  be  dis- 
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missed  or  the  judgment  reversed.  Numerous  cases  are  cited 
in  support  of  the  text.  The  same  section  of  this  author  is 
cited  by  respondent,  as  stating  that  a  final  judgment  before  the 
repeal  is  not  affected  by  it.  But  the  judgment  of  the  lower 
court  in  the  present  case  was  not  such  final  judgment  as  is 
referred  to  above ;  motion  for  a  new  trial  was  made  soon  after 
its  entry,  and  was  heard  and  denied,  and  an  appeal  from  the 
order  and  judgment  was  taken,  and  these  proceedings  occurred 
after  the  repealing  act  was  passed:  See,  also.  Freeman  on 
Judgments,  sec.  21.  It  is  altogether  probable  that  if  this  act 
had  been  called  to  the  attention  of  the  trial  court  on  the  hear- 
ing of  the  motion,  and  its  effect  pointed  out  as  held  by  appel- 
late courts  and  law-writers,  the  motion  would  have  been 
granted  and  the  action  on  motion  would  have  been  dismissed. 
In  First  Nat.  Bank  v.  Henderson,  101  Cal.  307,  35  Pac.  899, 
it  was  said  that  the  repeal  "deprives  the  appellate  court  of 
power  to  render  a  judgment  by  which  the  penalty  may  be  en- 
forced": See,  also,  Anderson  v.  Byrnes,  123  Cal.  272,  54  Pac. 
821.  After  the  repeal  of  the  penalty  inflicted  by  the  act  of 
1880,  no  further  proceedings  could  be  taken  to  enforce  the 
judgment;  execution  could  not  ^^^  issue,  and  the  sale  under  it 
was  without  authority:  Freeman  on  Void  Judicial  Sales,  sec. 
2;  Freeman  on  Executions,  sec.  16,  note  2. 

Conceding,  without  deciding,  that  the  rule  would  be  other- 
wise had  the  case  gone  to  final  judgment — i.  e.,  had  been  af- 
firmed by  the  court  and  remittitur  had  gone  down — before  the 
repealing  statute  was  passed,  it  is  quite  clear  that  this  court 
had  no  power  to  affirm  the  judgment,  and  its  act  was  void,  and 
all  proceedings  subsequently  in  its  enforcement  were  without 
authority.  It  was  held  in  Pioneer  Land  Co.  v.  Maddux,  109 
Cal.  633,  50  Am.  St.  Rep.  67,  42  Pac.  295,  that  the  affirmance 
of  a  void  judgment  upon  appeal  imparts  no  validity  to  the 
judgment,  but  is  itself  void  by  reason  of  the  nullity  of  the 
judgment  appealed  from.  It  is  true,  as  respondent  suggests, 
that  in  that  case  there  was  no  service  of  summons,  but  the 
principle  decided  was  that  there  was  no  jurisdiction  in  the  trial 
court  to  render  the  judgment,  and,  that  being  so,  its  affirmance 
here  could  not  impart  validity  to  it.  So  in  the  present  case, 
when  the  statute  on  which  the  action  was  based  was  repealed, 
there  was  no  jurisdiction  in  the  lower  court  to  further  proceed 
in  the  case,  and  its  order  denying  a  new  trial  was  not  merely 
erroneous,  but  it  was  an  assertion  of  jurisdiction  over  the  case" 
which  no  longer  existed.     It,  in  effect,  kept  the  judgment  alive 
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«fter  the  statute  was  repealed  by  which  alone  it  could  have 
any  validity. 

It  does  not  follow  that  jurisdiction  once  acquired  always  re- 
mains. A  court  or  judge  may  have  authority  at  one  time  to 
proceed,  and  his  authority  may  afterward  be  devested  by  stat- 
ute. '*In  all  cases  where  a  court  is  rendered  incompetent  to 
proceed,  its  proceedings  during  such  incompetency  are  as  in- 
valid as  though  it  had  never  possessed  jurisdiction'*  (Freeman 
on  Void  Sales,  sec.  7;  Freeman  on  Judgments,  sec.  121) ;  and 
this  incompetency  may  arise  from  being  deprived  of  jurisdic- 
tion of  the  subject  matter  as  well  as  of  the  person. 

The  lower  court  ought  to  have  granted  the  motion  for  a  new 
trial,  which  would  have  set  aside  the  judgment,  and  a  motion 
then  to  dismiss  the  action  would  have  been  in  order,  and  the 
court  should  have  granted  it  if  made.  On  the  appeal  the  order 
should  have  been  reversed,  which  would  have  left  the  case  in 
the  same  condition  as  above.  As  all  the  proceedings  subse- 
quent to  the  repeal  of  the  statute  were  without  authority,  exe- 
cution ^^^  was  without  authority,  and  all  proceedings  under 
it  were  void  (Freeman  on  Judgments,  sec.  117),  and  the  court 
may  now  vacate  the  judgment  (People  v.  Greene,  74  Cal.  400, 
6  Am.  St.  Eep.  448,  16  Pac.  197),  and,  we  think,  should  have 
done  so. 

It  is  advised  that  the  order  be  reversed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
reversed.  Henshaw,  J.,  Temple,  J.,  McFarland,  J, 


If  a  Penal  or  Criminal  Statute  is  Eepealed,  without  a  saving 
clause,  the  eEfect  is  to  obliterate  it  as  completely  as  though  it  never 
had  been  enacted.  All  proceedings  being  prosecuted  under  it,  at 
whatever  stage,  must  fall.  If  a  statute  is  repealed  after  indiet- 
TTient  but  before  trinl,  no  conviction  can  be  had;  If  after  conviction, 
but  before  judgment,  all  authority  to  pronounce  judgment  is  with- 
drawn: Note  to  Wharton  v.  State,  94  Am.  Dec.  218;  and  if  after 
judgment,  but  pending  appeal,  the  prosecution  must  be  dismissed 
or  the  judgment  reversed:  Mahoney  v.  State,  5  Wyo,  520,  63  Am.  St. 
Rep.  64,  42  Pac.  13;  Keller  v.  State,  12  Md.  322,  71  Am.  Dec.  596; 
WaU  V.  State,  18  Tex.  682,  70  Am.  Dec.  302. 
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LOEWENTHAL  v.  COONAN. 
1135  Cal   381,  67  Pac.  324.] 

SURETYSHIP— STATUTE  OF  LIMITATIONS.— A  SURE- 
TY'S RIGHT  OP  ACTION  for  reimburseraent  accrues  from  the 
time  he  pays  the  notes  of  his  principal,  and  not  from  their  date, 
and  the  statute  of  limitations  does  not  begin  to  run  against  such 
surety  until  the  date  of  such  payments,    (p.  116.) 

MORTGAGES— SUBSEQUENT  DECLARATION  OF  HOMB- 
STBAD.- A  declaration  of  homestead  upon  community  property 
by  the  husband  filed  after  the  recording  of  a  deed  thereof  intended 
as  a  mortgage  is  subject  to  such  mortgage.  The  exclusion  of  such 
declaration  from  evidence  In  an  action  to  foreclose  the  mortgajie 
is  not  in  prejudice  of  the  wife  of  the  homestead  declarant,  (pp. 
116,  117.) 

ACTIONS— PLEA  OF  PRIOR  ACTION  PENDING-EVI- 
DENCE OF  DISMISSAL.— If  the  defendant  pleads  a  prior  action 
pending,  it  is  not  an  abuse  of  discretion  to  open  the  case  after 
submission  to  admit  proof  that  the  prior  action  has  been  dismissed. 
(V.  117.) 

MORTGAGES— COUNSEL  FEE  FOR  FORECLOSURE.— If 
a  mortgage  creates  an  obligation  on  the  part  of  the  mortgagor  to 
pay  a  reasonable  counsel  fee  for  its  foreclosure,  but  does  not 
provide  that  such  fee  shall  be  secured  by  the  mortgage,  It  is  error 
to  provide  In  the  judgment  foreclosing  It  that  such  counsel  fee  shall 
be  a  lien  upon  the  mortgaged  lands,  and  to  direct  its  payment 
out  of  the  proceeds  of  their  sale.    (p.  117.) 

H.  L.  Ford  and  J.  S.  Burnell,  for  the  appellant, 

J.  W.  Turner,  for  the  respondent. 

»«*  VAN  DYKE,  J.  This  action  was  brought  to  foreclose 
four  several  mortgages  alleged  to  have  been  given  by  the  de- 
fendant J.  F.  Coonan  to  the  plaintiff,  as  security  or  indemnity 
to  the  plaintiff  by  reason  of  the  said  plaintiff  having  signed 
certain  promissory  notes  as  surety  for  said  defendant  Coonan. 
The  appellant  Mary  Coonan  and  several  others  were  made  de- 
fendants, on  the  ground,  as  alleged  in  the  complaint,  that  they 
claimed  some  interest  in  the  premises  covered  by  the  mort- 
gages, but  which  interest,  if  any,  was  subsequent  and  subject 
to  said  mortgages.  From  the  judgment  in  favor  of  plaintiff 
the  defendant  Mary  Coonan  appeals.  , 

The  principal  ground  upon  which  appellant  relies  for  a  re- 
versal of  the  judgment  is,  that  the  action  is  barred  by  the 
statute  of  limitations.  The  notes  on  which  the  plaintiff  was  a 
comaker  with  the  defendant  J.  F.  Coonan  are  dated  at  differ- 
ent periods,  from  September  1,  1892,  to  March  11,  1895,  being 
for  different  sums,  and  made  payable  to  different  parties.    The 
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court  finds  that,  for  the  purpose  of  securing  the  plaintiff  from 
loss  by  reason  of  his  signing  the  said  several  promissory  notes, 
and  as  an  indemnity  against  loss  therefor,  as  surety  for  the 
said  J.  F.  Coonan,  the  said  J.  F.  Coonan,  between  the  8th  of 
March,  1890,  and  the  10th  of  May,  1894,  executed  and  deliv- 
ered to  the  plaintiff  the  four  several  mortgages  set  out  in  the 
complaint,  two  in  the  form  of  mortgages,  and  two  in  the  form 
of  deeds,  but  intended  as  mortgages,  by  and  between  the  said 
parties  thereto,  and  as  continuing  securities,  not  only  for  such 
promissory  notes  as  had  been  already  signed  by  the  plaintiff  as 
surety  as  aforesaid,  but  such  as  plaintiff  might  thereafter  sign 
at  the  request  of  said  J.  F.  Coonan.  The  court  also  found  that 
the  second  mortgage,  by  an  agreement  between  the  plaintiff, 
as  mortgagee,  and  defendant  J.  F.  Coonan,  the  mortgagor,  was 
superseded  by  the  third  mortgage,  bearing  date  July  8,  1893, 
in  form  a  deed,  but  intended  as  a  mortgage,  as  before  stated. 
A  judgment  of  foreclosure  was  decreed  as  to  the  other  three 
mortgages,  to  wit,  the  first,  a  mortgage  in  form,  and  the  third 
*83  and  fourth,  in  form  deeds,  but  intended  as  mortgages  in 
fact,  as  aforesaid.  The  plaintiff  has  not  appealed,  and  there- 
fore the  second  mortgage  may  be  considered  as  eliminated 
from  the  case. 

The  appellant,  in  support  of  the  contention  as  to  the  statute 
of  limitations,  seems  to  have  an  entire  misconception  of  the 
nature  of  the  action.  The  suit  by  the  plaintiff  is  not  upon  the 
notes.  He  was  a  maker,  with  the  defendant  J,  F.  Coonan,  of 
the  notes,  and  they  were  made  payable  to  other  parties.  The 
plaintiff's  cause  of  action  springs  from  the  fact,  as  alleged  and 
found,  that  about  the  28th  of  August,  1897,  he,  as  surety  for 
the  defendant  Coonan,  paid  and  took  up  the  notes  which  he 
had  signed  as  maker  with  said  defendant.  His  right  of  action 
accrued  from  the  time  he  paid  or  took  up  the  notes,  and  not 
from  the  date  of  the  notes,  and  the  statute  of  limitations  would 
not  commence  to  run  as  against  him  until  his  cause  of  action 
accrued.  In  Pleasant  v.  Samuels,  114  Cal.  34,  45  Pac.  998,  in 
a  similar  case,  it  is  said :  "In  the  case  at  bar  the  action  is  not 
brought  upon  a  promissory  note  to  recover  against  the  maker 
upon  the  promise  which  he  has  made  in  such  note.  The  cause 
of  action  rests  upon  the  fact  that  the  plaintiff  was  compelled 
to  take  up  and  pay,  and  did  take  up  and  pay,  notes  which  he 
himself  had  made  for  the  accommodation  of  the  defendant. 
The  cause  of  action  arose  at  the  time  when  the  plaintiff  made 
Buch  payments  of  money  for  the  benefit  of  the  defendant": 
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Wood's  Statute  of  Limitations,  321;  Jones  on  Mortgages,  par. 
1213;  Brandt  on  Suretyship,  sec.  199;  28  Am.  &  Eng.  Ency.  of 
Law,  794;  Yule  v.  Bishop,  133  Cal.  574,  65  Pac.  1094. 

The  lands  and  premises  involved  in  the  case  were  the  com- 
munity property  of  the  defendant  J.  F.  Coonan  and  his  wife, 
the  appellant,  Mary  Coonan,  and  under  the  law,  as  such,  were 
subject  to  the  control  of  the  said  defendant  J.  F.  Coonan,  by 
way  of  mortgage  or  sale  for  a  consideration.  The  appellant, 
however,  relies  upon  a  homestead  claim  covering  the  northwest 
quarter  of  block  64  in  the  city  of  Eureka,  being  a  portion  of 
the  premises  included  in  the  instrument  bearing  date  July  8, 
1893,  in  form  a  deed,  but  given  as,  and  understood  to  be  in 
fact,  a  mortgage.  This  deed  was  duly  recorded  on  the  day  of 
its  date,  whereas  the  declaration  of  homestead  was  not  re- 
corded until  September  16,  1896.  The  court,  therefore,  prop- 
erly found  that  all  the  right  and  claim  of  the  said  appellant, 
^®*  Mary  Coonan,  were  subsequent  to  and  subject  to  the  lien 
of  the  mortgages.  The  exclusion  of  the  declaration  of  home- 
stead, therefore,  could  not  prejudice  the  appellant,  being  sub- 
sequent and  subject  to  the  mortgage  covering  the  said  prem- 
ises. The  findings  of  fact  are  supported  by  the  evidence,  and 
it  is  found  by  the  court  that  the  first  mortgage  was  not  satis- 
fied or  superseded  by  the  first  deed,  which  was  given  by  way  of 
a  mortgage,  already  referred  to,  nor  were  either  of  said  deeds 
intended  as  an  extinction,  novation,  or  as  an  accord  and  satis- 
faction of  the  debt  or  obligation  due  the  plaintiff,  growing 
out  of  the  transaction  as  surety  for  defendant  J.  F.  Coonan,  as 
stated.  At  the  close  of  the  trial,  plaintiff  asked  the  court,  in 
order  to  save  any  question,  that  the  submission  be  opened  to 
allow  him  to  show  by  the  clerk's  register  in  proper  form  the 
dismissal  of  the  action  which  had  been  pleaded  as  pending  in 
reference  to  the  same  cause,  and  it  was  no  error,  nor  even  an 
abuse  of  discretion,  under  the  circumstances,  for  the  court  to 
grant  the  request,  and  allow  the  proper  proof  to  be  introduced, 
showing  that  the  action  referred  to  had  been  dismissed. 

While  the  mortgage  which  is  set  forth  in  the  complaint  cre- 
ates an  obligation  on  the  part  of  the  mortgagor  to  pay  a  rea- 
sonable counsel  fee  for  its  foreclosure,  it  does  not  provide  that 
Buch  counsel  fee  shall  be  secured  by  the  mortgage.  It  was 
therefore  error  for  the  court  to  provide  in  its  judgment  that 
the  amount  of  the  counsel  fee  allowed  to  the  plaintiff  should 
be  a  lien  upon  the  mortgaged  lands,  and  to  direct  its  payment 
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out  of  the  proceeds  of  their  sale  under  such  judgment :  Klokke 
V.  Escailler,  124  Cal.  297,  56  Pac.  1113. 

For  this  error  the  cause  is  remanded  to  the  superior  court, 
with  directions  to  modify  its  judgment  by  excluding  from  the 
amount  for  the  payment  of  which  the  mortgaged  lands  shall 
be  sold  the  sum  allowed  for  attorneys'  fees,  and  providing 
that  the  amount  so  allowed  shall  be  entered  as  a  personal  judg- 
ment against  the  defendant  J.  F.  Coonan.  In  all  other  re- 
spects, the  judgment  is  affirmed.  The  costs  of  this  appeal  to 
be  borne  by  the  appellant. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 


The  Statute  of  Limitations  begins  to  run  against  a  surety  who, 
having  paid  the  debt  of  his  principal,  seeks  to  recover  reimburse- 
ment, not  from  the  time  when  the  principal  debtor  became  liable, 
but  only  from  the  time  the  surety  made  the  payment:  See  the  mono- 
graphic note  to  Scott  v.  Nichols,  61  Am.  Dec.  504-508;  Hammond  v. 
Myers,  30  Tex.  375,  94  Am.  Dec.  322. 

If  a  Mortgage  Provides  for  Attorneys'  Pees,  for  the  mortgagee, 
upon  foreclosure,  the  same  may  be  allowed  by  the  court:  Abbott  v. 
Stone,  172  111.  634,  &4  Am.  St.  Rep.  60,  50  N.  E.  328;  Montague  v. 
Stelts,  37  S.  C.  200,  34  Am.  St.  Rep.  736,  15  S.  E.  968.  But  there 
must  be  an  actual  foreclosure  or  sale:  Myer  v.  Hart,  40  Mich.  517, 
29  Am.  Rep.  553;  Boyd  v.  Jones,  96  Ala.  305,  38  Am.  St.  Rep.  100, 
11  South.  405.  Such  a  provision  in  a  mortgage  is  in  the  nature 
of  a  penalty:  Wilson  v.  Ott,  173  Pa.  St.  253,  51  Am.  St  Rep.  767,  34 
Aa  23. 


HARRIGAN"  v.  HAHRiaAlT. 

[135  Cal.  397,  67  Pac  606.] 

CONTRAOTS— SUBSEQUENT  INSANITY.— Contracts  or  lia- 
bilities Incurred  by  persons  while  sane  may  be  enforced,  altliough 
the  person  malilng  the  contract  or  incurring  the  liability  has  since 
become  insane,    (p.  119.) 

DIVORCE  —  INSANE  DEFENDANT.— A  divorce  may  be 
granted  against  an  insane  defendant  whose  insanity  did  not  exist 
at  the  time  when  the  ^  right  to  a  divorce  accrued,    (p.  119.) 

J.  P.  Peek,  for  the  appellant. 

B.  N.  Eector,  for  the  respondent. 

V 

»»^  COOPEK,    C.    Appeal   from    the    judgment    denying 
plaintiff  a  divorce. 
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It  appears  from  the  findings  that  on  the  ninth  5ay  of  Sep- 
temher,  1894,  the  defendant  willfully  deserted  the  plaintiff,, 
and  that  such  desertion  continued  for  more  than  one  year,, 
when  defendant  became  insane,  and  was  duly  committed  to  the 
State  Hospital  for  the  Insane  at  Napa,  where  he  has  ever  since 
remaine<i.  This  appeal  presents  the  sole  question  as  to 
whether  or  not  a  divorce  can  he  granted  against  an  insane  de- 
fendant whose  insanity  did  not  exist  at  the  time  the  right  to 
a  divorce  accrued.  Under  our  laws,  marriage  is  a  civil  con- 
tract, entered  into  by  competent  parties.  The  right  of  either 
party  to  such  marriage  to  obtain  a  divorce  from  the  other  i» 
given  by  the  code,  on  the  ground,  among  others,  of  willful 
desertion  continued  for  one  year:  Civ.  Code,  sees.  92,  107. 
The  plaintiff,  therefore,  on  account  of  the  willful  derelictions 
of  defendant,  had  the  right,  given  her  by  the  statute,  before 
defendant  became  insane,  to  procure  a  dissolution  of  the  bonds 
of  matrimony.  Was  this  right  taken  away  or  suspended  by 
reason  of  defendant's  subsequent  insanity?  In  criminal  cases, 
although  defendant  was  sane  when  the  crime  was  committed, 
if  he  becomes  insane  before  or  during  the  trial,  the  proceed- 
ings will  be  arrested,  and  no  judgment  can  be  pronounced. 
This  is  upon  ^®  the  theory  that  an  insane  person  is  incom- 
petent to  make  his  defense.  The  law  in  its  tender  regard  for 
the  life  and  liberty  of  the  subject,  and  in  its  mercy,  will  not 
pass  sentence  upon  one  who  is  so  unfortunate  as  to  have  lost 
his  reason,  and  who  is  thus  unable  to  establish  his  innocence^ 
As  said  by  Coke,  "A  mad  man  is  only  punished  by  his  mad- 
ness.'* While  this  is  the  rule  in  all  civilized  countries  in  regard 
to  prosecutions  for  crime,  it  has  no  application  to  civil  cases. 
Insane  persons  are  incapable  of  entering  into  contracts  while 
suffering  under  this  great  calamity.  The  law  throws  around 
them  its  protecting  shield  for  the  reason  that,  having  no  mind^ 
they  cannot  enter  into  a  contract.  But  in  case  of  all  contracts 
or  liabilities  incurred  by  parties  while  sane,  the  law  affords  a. 
remedy,  even  though  the  party  making  such  contract,  or  in- 
curring such  liability,  has  since  become  insane.  This  is  recog- 
nized in  the  jcode,  which  provides  for  service  of  summons  upon. 
insane  persons  and  for  the  appointment  of  a  guardian  ad  litem 
after  such  service.  We  can  see  no  reason  why  the  same  rule 
should  not  be  applied  to  plaintiff  in  an  action  for  a  divorce 
where  the  cause  of  action  accrued  during  the  sanity  of  defend- 
ant. It  is  true  that  defendant  may  not  be  able,  by  reason  of 
his  insanity,  to  present  some  fact  or  defense  known  only  ta 
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himself  while  sane.  The  same  reason  would  apply  in  any 
proceeding  against  an  insane  defendant  on  any  other  contract 
or  liability.  If  he  executed  a  promissory  note  while  sane,  he 
may  be  sued  upon  it  while  insane.  Yet  it  may  be  that  if  pane 
he  could  show  payment  or  other  valid  defense  to  it.  We  can- 
not deny  the  right  of  parties  to  come  into  the  courts  to  en- 
force remedies  because  of  such  imaginary  or  fanciful  reasons. 
It  is  presumed  that  courts  and  juries  will  do  their  duty.  In 
many  cases,  where  parties  are  not  adjudged  insane,  by  reason 
of  ignorance  or  want  of  experienced  counsel  rights  are  lost, 
but  the  law  is  not  to  blame.  In  the  {Application  of  the  law  to 
the  protection  of  property  the  enforcement  of  rights,  and  the 
redress  of  wrongs,  it  is  often  an  approximation.  This  by 
reason  of  the  defect  of  all  human  institutions.  The  law  is 
applied  th/ough  the  medium  of  judges,  who  are  men  of  very 
different  understandings  and  views.  This  application  is  upon 
facts  established  or  disproved  by  witnesses  or  other  means  of 
evidence  provided  by  law.  It  is  not  and  cannot  be  said  that 
the  law  is  an  omnipotent  rule  applied  to  all  ****  transactions 
in  the  business  of  life  as  if  the  facts  and  circumstances  were 
reflected  in  a  mirror  and  measured  by  rules  of  geometry. 
Therefore,  the  law,  in  its  wisdom,  will  not  deprive  a  party 
forever  of  the  privilege  of  coming  into  court  for  redress,  be- 
cause the  party  against  whom  relief  is  sought  has  lost  his  rea- 
son. The  views  herein  expressed  are  sustained  by  the  better 
reasoned  authorities. 

In  discussing  this  subject  it  is  said  by  Nelson,  in  his  work 
on  Divorce  and  Separation  (volume  3,  page  669) :  "But  if  the 
insanity  is  incurable,  the  plaintiff  will  not  be  debarred  of  her 
right  to  a  divorce  for  an  act  committed  while  sane." 

Bishop,  in  his  work  on  Divorce  and  Separation  (volume  2, 
sections  518-522),  says:  "Divorce  being  a  civil  proceeding,  and 
it  being  established  practice  in  the  civil  department  of  our  law 
to  maintain  suits  against  insane  parties  the  same  as  against 
sane  ones,  there  can  be  no  just  ground  for  excepting  divorce 
causes.  Both  in  reason  and  authority  insanity  may  excuse  an 
act  otherwise  unlawful,  but  where  it  does  not,  it  is  no  defense 
against  the  injured  person's  claim  for  redress.  To  deny  the 
law's  justice  to  the  sane  one  because  of  the  other's  insanity 
would  be  to  cast  in  part  on  the  former  the  burden  which  God 
had  laid  wholly  on  the  latter.  Divorce,  when  there  is  cause 
for  it,  is  the  plaintiff's  right.  If  the  defendant  were  sane,  he 
could  not  prevent  it;  he  has  no  election.     Therefore,  it  is  not 


Jan.  1902.]  Harrigan  v.  Harrigan.  121 

otherwise  when  he  is  insane But  the  doctrine  of  rea- 
son, which,  in  the  absence  of  a  controlling  statute,  permits  the 
cause  to  proceed  when  such  hope  has  fled,  appears  to  be  suffi- 
ciently sustained  by  our  American  authorities." 

In  Rathbun  v.  Rathbun,  40  How.  Pr.  328,  the  question  is 
extensively  discussed.  The  defendant  committed  an  act  of 
adultery  while  sane.  He  afterward  became  insane,  and  the 
wife  was  permitted  to  maintain  the  action  against  the  insane 
husband.  In  the  opinion  it  is  said:  "The  plaintiff  is  entitled 
to  the  relief  she  demands.  In  this  state  the  relation  between 
husband  and  wife  is  established  by  contract,  and  the  law  care- 
fully regulates  the  rights  of  each  party  to  the  contract 

But  when  the  act  of  adultery  was  committed  prior  to  the  in- 
sanity, I  am  not  able  to  see  why  the  aggrieved  party  should  not 
have  redress." 

The  same  ruling  was  made  by  the  supreme  court  of  Massa- 
chusetts: Mansfield  v.  Mansfield,  13  Mass.  412.  See,  also, 
'*^  Douglass  V.  Douglass,  31  Iowa,  421;  Stratford  v.  Strat- 
ford, 92  N".  C.  299. 

In  the  English  case  of  Mordaunt  v.  Moncreiffe,  L.  R.  2  H. 
L.  S74,  41  L.  J.,  K  S.  (March,  1872),  42,  a  different  doctrine 
was  first  held  in  the  divorce  court  in  analogy  to  proceedings 
in  criminal  cases  where  the  defendant  becomes  insane.  Lady 
Mordaunt,  the  defendant,  had  become  insane  since  the  act  of 
adultery  complained  of.  The  court  ordered  a  stay  of  all  pro- 
ceedings until  the  defendant  should  recover  her  mental  ca- 
pacity. Upon  appeal  to  the  house  of  lords,  the  majority  of 
the  consulted  judges  advised  that  the  ease  should  proceed  to 
judgment,  and  the  lords  unanimously  sustained  this  view. 

In  this  case,  it  does  not  appear  from  the  findings  when  de- 
fendant became  insane,  but  it  is  found  that  the  desertion  took 
place  September  9,  1894,  and  that  more  than  one  year  there- 
after defendant  became  insane  and  was  committed  to  the  hos- 
pital. The  findings  were  filed  February  26,  1900,  more  than 
six  years  after  the  desertion.  It  would  seem  that  there  was 
no  undue  haste  and  no  probability  of  defendant's  recovery. 
The  learned  judge  of  the  court  below  concluded  that  the  ac- 
tion could  not  be  maintained  against  defendant  "while  he  is 
insane."  In  this  view  of  the  law  the  judge  was  in  error.  The 
judgment  should  be  reversed  and  the  court  below  directed  to 
enter  judgment  for  plaintiff  upon  the  findings. 

Haynes,  C,  and  Gray,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed  and  the  court  below  directed  to  enter  judgment  for 
plaintiff  upon  the  findings. 

Henshaw,  J.,  Temple,  J.,  McFarland,  J. 


The  Contract  of  an  Insane  Person  may  be  enforced,  if  made 
while  he  was  of  soxmd  mind:  See  tlie  monographic  note  to  Flach  v. 
Gottschalk  Co.,  71  Am.  St.  Rep.  429. 

Insane  Person— Divorce.— By  the  weight  of  authority,  a  divorce 
may  be  prosecuted  against  the  guardian  or  committee  of  a  lunatic, 
if  the  net  for  which  the  divorce  is  souglit  was  committed  before 
the  Insanity  existed:  See  tlie  monographic  note  to  Kimball  v.  Kim- 
ball, 82  Am.  Dec.  200.  Consult,  also,  Sims  v.  Sims,  121  N.  C.  297, 
61  Am.  St.  Rep.  665,  28  S.  B.  407;  Mohler  v.  Shank,  93  Iowa,  273, 
67  Am.  St  Rep.  274,  61  N.  W.  981. 


schaezlein;  v.  cabaniss. 

[135  Cal.  466,  67  Pac.  755.] 

CONSTITUTIONAL  LAW— DELEGATION  OP  LEGISLA- 
TIVE POWER.— While  the  legislature  may  require  the  owners  of 
factories  and  workshops  to  put  their  buildings  In  proper  condition' 
as  to  sanitation,  and  may  require  them  to  provide  reasonable  safe- 
guards against  danger  for  the  operatives,  it  cannot  delegate  the 
power  to  determine  as  to  whether  and  how  these  things  shall  be 
done  or  not  done  to  the  arbitrary  decision  of  any  Individual  or 
executive  officer.  Such  delegation  of  power  is  authority  to  make  a 
law  for  the  individual,  and  to  enforce  special  niles  of  conduct  in 
particular  cases,  which,  being  arbitrary,  special  legislation  is  uncon- 
stitutional and  void.    (pp.   125,  126.) 

0.  T.  Suden,  for  the  petitioners. 

F.  V.  Meyers,  for  the  respondent. 

407  rpg-E  COUET.  This  is  certiorari  to  the  police  court  of 
the  city  and  county  of  San  Francisco.  Petitioners  were 
charged  with  violating  the  provisions  of  ''an  act  to  provide  for 
the  proper  sanitary  condition  of  factories/'  etc.,  approved  Feb- 
ruary 6,  1889.  That  act  declares  as  follows:  "If  in  any  fac- 
tory or  workshop  any  process  or  work  is  carried  on  by  which 
dust,  filaments,  or  injurious  gases  are  generated  or  produced 
that  are  liable  to  be  inhaled  by  the  persons  employed  therein, 
and  it  appears  to  the  commissioner  of  the  bureau  of  labor  sta- 
tistics that  such  inhalation  could,  to  a  great  extent,  be  pre- 
vented by  the  use  of  some  mechanical  contrivance,  he  shall 
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direct  that  such  contrivance  shall  he  provided,  and  within  a 
reasonable  time  it  shall  be  so  provided  and  used/*  Section  6 
of  the  act  makes  it  a  misdemeanor  for  any  person  to  violate 
any  of  the  provisions  of  the  act:  Stats.  1889,  p.  3. 

Petitioners  were  convicted  of  having  unlawfully  refused  and 
neglected,  after  notice,  to  provide  and  use  a  suction  exhauster 
with  properly  attached  pipes,  hoods,  etc.,  in  a  metal-polishing 
shop,  within  a  reasonable  time  after  having  been  directed  so 
to  do. 

The  ultimate  question  presented  for  consideration  under 
this  writ  is  that  of  the  constitutionality  of  the  act  above  quoted. 

That  the  legislature  may  not  delegate  its  law-making  func- 
tions, excepting  to  such  agents  and  mandataries  as  are  recog- 
nized by  the  constitution,  is,  of  course,  beyond  controversy. 
Equally  we  think  beyond  controversy,  however,  is  the  right  of 
the  state,  in  the  exercise  of  its  police  power,  to  pass  reasonable 
laws  for  the  protection  of  the  health  of  employes  in  given  vo- 
cations, and  to  make  the  violation  of  those  laws  penal  offenses. 
The  limit  to  which  the  state  may  go  in  this  direction  is  not  well 
defined,  but  the  argument  that  any  such  *®*  legislation  is  an 
interference  with  the  right  of  property — the  free  right  of  con- 
tract between  employer  and  employe — has  been  disposed  of 
and  settled  by  the  courts  in  numerous  decisions.  Thus  saya 
the  supreme  court  of  the  United  States,  in  Holden  v.  Hardy^ 
169  U.  S.  366,  18  Sup.  Ct.  Eep.  383 :  "The  legislature  has  also 
recognized  the  fact,  which  experience  of  legislators  in  many 
states  has  corroborated,  that  the  proprietors  of  these  establish- 
ments and  their  operatives  do  not  stand  upon  an  equality,  and 
that  their  interests  are  to  a  certain  extent  conflicting.  The 
former  naturally  desire  to  obtain  as  much  labor  as  possible; 
from  their  employes,  while  the  latter  are  often  induced  by  the 
fear  of  discharge  to  conform  to  regulations  which  their  judg- 
ment, fairly  exercised,  would  pronounce  to  be  detrimental  to 
their  health  or  strength.  In  other  words,  the  proprietors  lay 
down  the  rules,  and  the  laborers  are  practically  constrained  to 
obey  them.  In  such  a  case,  self-interest  is  often  an  unsafe 
guide,  and  the  legislature  may  properly  interpose  its  author-, 
ity."  So  we  have  upon  the  statute  books  numerous  require- 
ments looking  to  the  safety,  and  even  the  welfare,  of  employes 
in  different  vocations.  Protection  against  the  inclemency  of 
the  weather  for  motormen,  handrails  to  stairs,  inclosing  hoist* 
shafts,  automatic  doors  to  elevators,  automatic  shifters  for 
throwing  off  belts  and  pulleys,  fire-escapes  on  buildings,  water 


124  American  State  Reports,  Vol.  87.    [California, 

supplies  in  tenement  houses,  are  examples  of  this  class  and 
kind  of  legislation,  which  have  been  pronounced  valid  by  the 
courts. 

In  People  v.  Smith,  108  Mich.  527,  62  Am.  St.  Rep.  715,  66 
N.  W.  382,  it  is  well  said :  "The  trouble  with  these  cases  arises 
over  the  inability  of  the  courts  to  fix  a  rigid  rule  by  which  the 
validity  of  such  laws  may  be  tested.  Each  law  of  the  kind  in- 
volves the  questions:  1.  Is  there  a  threatened  danger?  2.  Does 
the  regulation  invade  a  constitutional  right?  3.  Is  the  regula- 
tion reasonable?"  It  is  no  longer  in  dispute  that  these  laws 
may  be  and  are  upheld  as  proper  exercise  of  the  police  powers, 
when  they  affect,  not  the  health  of  the  community  generally, 
but  the  health  or  welfare  of  operatives  employed  in  any  given 
vocation.  The  law  is  not  to  be  condemned  as  special  legisla- 
tion because  it  does  not  affect  all  the  people,  provided  it  af- 
fects the  welfare  of  a  portion  of  the  community,  or  of  any  in- 
definite number  similarly  situated.  Therefore,  the  power  of 
the  ^®^  legislature  by  general  law  to  provide  for  the  proper 
sanitation  of  factories,  foundries,  mills,  and  the  like  does  not 
call  for  discussion.  It  is  no  invasion  of  the  right  of  the  em- 
ployer freely  to  contract  with  his  employe,  to  provide  by  gen- 
■eral  law  that  all  employers  shall  furnish  a  reasonably  safe 
place  and  reasonably  wholesome  surroundings  for  their  em- 
ployes. The  difficulty  with  the  present  law,  however,  is  that 
it  does  not  so  provide,  but  that  it  is  an  attempt  to  confer  upon 
a  single  person  the  right  arbitrarily  to  determine  not  only  that 
the  sanitary  condition  of  a  workshop  or  factory  is  not  reason- 
ably good,  but  to  say  whether,  even  if  reasonably  good,  in  his 
judgment,  its  condition  could  be  improved  by  the  use  of  such 
-appliances  as  he  may  designate,  and  then  to  make  a  penal  of- 
fense of  the  failure  to  install  such  appliances.  "The  very  ilea 
that  one  man  may  be  compelled  to  hold  his  life,  or  the  means 
of  living,  or  any  material  right  essential  to  the  enjoyment  of 
life,  at  the  mere  will  of  another,  seems  to  be  intolerable  in  any 
country  where  freedom  prevails,  as  being  the  essence  of  slavery 
itself':  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  Rep. 
1064.  Under  the  law  here  in  question,  it  matters  not  how 
unwholesome,  how  dangerous,  how  unsanitary  the  condition 
of  any  factory  or  workshop  may  be,  the  proprietor  is  guilty  of 
no  offense  until  the  commissioner  of  the  bureau  of  labor  sta- 
tistics has  required  him  to  use  appliances  which  the  commis- 
sioner- himself  shall  designate,  and  he  has  refused  so  to  do. 
Nov  does  it  matter,  if  the  condition  of  such  a  workshop  be 
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reasonably  wholesome  for  the  uses  of  the  operatives,  if  "dust, 
filaments,  or  injurious  gases"  are  'liable  to  be  inhaled"  (and 
it  is  here  the  mere  liability,  and  not  the  fact,  of  inhalation 
which  invites  the  action  of  the  commissioner),  and  if,  in  the 
opinion  of  the  commissioner,  such  liability  to  inhalation  could 
"to  a  great  extent"  be  prevented,  he  may  designate  and  pre- 
scribe the  kind  of  appliance  which,  in  his  judgment,  is  suitable 
for  such  purpose,  and  it  must  be  employed. 

But  the  judgment  of  the  commissioner  is  not  only  the  de- 
terminative factor  in  the  proposition  as  to  whether  or  not  the 
condition  of  the  factory  may  be  improved  "to  a  great  extent,'* 
but  under  this  law  it  is  absolutely  conclusive  and  binding  upon 
the  question  of  the  appliances  to  be  used,  and  thus  it  may  re- 
sult, as  to  three  factories  similarly  situated,  which  as  to  sani- 
tation or  the  danger  from  inhalation  are  in  '*''®  precisely  the| 
same  condition,  that  the  proprietor  of  one  may  be  guilty  of  no 
offense,  because  he  has  not  been  notified  by  the  commissioner 
to  adopt  any  appliance,  the  proprietor  of  the  second  may  be 
called  upon  to  put  into  use  some  appliance  at  a  trifling  cost, 
while  the  proprietor  of  the  third  may  have  imposed  upon  him 
an  expense  for  apparatus  amounting  to  thousands  of  dollars.  In 
short,  arbitrarily  and  within  the  declaration,  not  of  the  legis- 
lature, but  of  the  commissioner,  no  burden  whatever  may  be 
imposed  upon  one  institution,  while  the  other,  in  obedience 
to  this  law,  may  be  subjected  to  a  most  onerous  and  even 
destructive  expense.  The  legislature,  as  we  have  said,  may 
require  the  owners  of  factories  and  workshops  to  put  their 
buildings  in  proper  condition  as  to  sanitation,  may  require 
them  to  provide  reasonable  safeguards  against  danger  for  the 
operatives,  but  it  may  not  leave  the  question  as  to  whether  and 
how  these  things  shall  be  done  or  not  done  to  the  arbitrary 
disposition  of  any  individual.  By  respondent  reliance  is  placed 
on  the  case  of  Taylor  v.  Hughes,  62  Cal.  38.  In  that  case,  sec- 
tion 637  of  the  Penal  Code  was  under  review.  It  provides 
that  every  owner  of  a  dam  or  other  obstruction  in  any  running 
water  of  this  state  who,  after  being  ordered  and  notified  by  the 
fish  commissioners  to  construct  a  fish-ladder,  or  to  repair  a 
fish-ladder  already  constructed  on  such  dam  or  other  obstruc- 
tion, according  to  the  plans  of  the  fish  commissioners,  fails  to 
construct  or  repair  such  fish-ladder  within  thirty  days  after 
such  notice  is  guilty  of  a  misdemeanor.  The  application  was 
for  a  writ  of  review,  in  which  was  set  forth  the  complaint 
charging  petitioner  Taylor  with  a  violation  of  this  statute,  and 
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his  conviction  thereunder.  The  decision  of  this  court,  em- 
braced in  a  single  sentence,  was  to  the  effect  that  the  applica- 
tion did  not  present  grounds  for  the  issuance  of  the  writ.  The 
distinction,  however,  between  that  case  and  the  case  at  bar  is 
broad.  The  running  waters  of  the  state  of  California  are  pub- 
lic property.  One  who  obstructs  them  obstructs  them  under 
license  or  permission  from  the  state,  but  only  upon  such  con- 
ditions as  to  their  use  as  the  state  may  impose.  It  is  therefore 
permissible  for  the  state  to  impose  such  conditions  upon  that 
use  as  it  may  see  fit,  and  in  this  case  the  requirement  was  that 
the  person  so  obstructing  the  water  should  build  an  appliance 
to  permit  the  free  running  of  the  fish  up  the  stream.  Here 
was  no  '*''*  interference  with  private  property;  here  was 
merely  a  condition  imposed  by  the  state  upon  a  private  indi- 
vidual as  to  his  use  of  property,  the  title  to  which,  and 
the  right  of  fishery  in  which,  remained  in  the  public.  The 
same  broad  distinction  exists  between  the  case  at  bar  and 
that  of  Health  Department  v.  Rector,  145  N.  Y.  32,  45  Am. 
St.  Eep.  579,  39  K  E,  833,  also  relied  upon  by  respondent. 
In  the  latter  case,  section  663  of  the  consolidation  act  of  the 
city  of  New  York  required  all  tenement  houses  to  be  supplied 
with  suflBcient  water  on  each  floor,  at  one  or  more  places,  in 
sufficient  quantity,  by  the  owners,  whenever  they  were  directed 
60  to  do  by  the  board  of  health,  making  it  a  misdemeanor  to 
fail  to  comply  with  the  directions  of  the  board.  Here  the  only 
requirement  was  that  a  sufficient  quantity  of  water  should  be 
supplied  on  each  floor  of  the  tenement  building.  To  answer 
this  law  it  was  necessary  only  to  show  that  a  sufficient  quantity 
of  water  was  supplied  for  the  health  and  convenience  of  the 
tenants.  The  direction  of  the  board  of  health,  or  its  deter- 
mination that  the  supply  was  insufficient,  was  not  conclusive; 
for,  as  the  court  said  in  sustaining  the  validity  of  the  law: 
*'The  citizen  cannot  under  this  act  be  punished  in  any  way, 
nor  can  any  penalty  be  recovered  from  him  for  an  alleged 
noncompliance  with  any  of  its  provisions  or  with  any  order 
of  the  board  of  health,  without  a  trial.  The  punishment  or 
penalty  provided  for  in  section  665  cannot  be  enforced  without 
a  trial  under  due  process  of  law,  and  upon  such  trial  he  has 
an  opportunity  to  ehow  whatever  facts  would  constitute  a 
defense  to  the  charge." 

The  manifest  objection  to  this  law  is,  that  upon  the  com- 
missioner has  been  imposed  not  the  duty  to  enforce  a  law  of 
the  legislature,  but  the  power  to  make  a  law  for  the  individual, 
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and  to  enforce  such  rules  of  conduct  as  he  may  prescribe.  It 
is  thus  arbitrary,  special  legislation,  and  violative  of  the  con- 
stitution. 

For  the  foregoing  reasons  the  police  court  is  directed  to 
annul  the  proceedings  touching  the  trial,  conviction,  and  judg- 
ment against  petitioner  herein. 


The  Legislature  Cannot  Delegate  to  any  person  or  body  the 
power  to  determine  what  the  law  shall  be,  except  when  authorized 
bv  the  constitution:  Anderson  v.  Manchester  Fire  Assur.  Co.,  59 
Minn.  182,  50  Am.  St.  Rep.  400,  60  N.  W.  1095,  63  N.  W.  241.  As 
to  what  powers  may  be  delegated  to  boards  of  health,  see  the 
monographic  note  to  Bine  v.  Beach,  80  Am.  St  Rep.  212-234.  The 
fact  that  the  inspector  of  factories  is  given  a  discretion  as  to  the 
number,  location,  material,  and  construction  of  fire-escapes  in  build- 
ings, under  a  statute  relating  thereto,  does  not  render  the  statute 
unconstitutional  as  delegating  legislative  power  to  the  inspector: 
Arms  V.  Ayer,  192  111.  601,  85  Am.  St.  Rep.  357,  61  N.  E.  851. 

The  Legislature  may  Require  that  in  the  construction  of  build- 
ings sanitary  conditions  shall  be  observed:  See  the  monographic  note 
to  Blue  V,  Beach,  80  Am  St  Rep.  225-227;  that  certain  buildings 
shall  have  fire-escapes:  Arms  v.  Ayer,  192  111.  601,  85  Am.  St.  Rep. 
357.  61  N.  B.  851;  and  that  employers  shall  use  appliance  for  tlie 
protection  of  the  health  of  their  employes:  People  v.  Smith,  108 
Mich.  527,  62  Am.  St.  Rep.  715,  66  N.  W.  382. 


O'CONNOK   V.    GOLDEN    GATE    WOOLEN    MANUFAC- 
TUEING  COMPANY. 
*       [135  Cal.  537,  67  Pac.  966.] 

MASTER  AND  SERVANT— MINOR  EMPLOYES— NEGLI- 
GENCE—PROXIMATE  CAUSE,— If  a  minor  employe  in  a  factory 
is  assigned  the  duty  of  sweeping  around  a  dangerous  machine  con- 
taining cog-wheels,  without  warning  or  knowledge  of  the  danger 
therefrom,  the  act  of  a  fellow-servant  in  setting  the  machinery  in 
motion  In  the  course  of  his  duty,  while  the  minor  employs  Is  en- 
gaged In  such  sweeping.  Is  not  the  proximate  cause  of  an  injury 
to  the  lattOT,  caused  by  catching  her  dress  In  the  cog-wheels,  es- 
pecially when  It  was  usual  and  necessary  to  have  the  machinery 
In  motion  while  the  sweeping  was  being  done.    (p.  132.) 

MASTER  AND  SERVANT— MINOR  EMPLOYt>-DUTY  TO 
WARN  OF  DANGER— NEGLIGENCE.— If  a  master  employs  a  ser- 
vant to  do  work  of  a  dangerous  character  or  In  a  dangerous  place, 
and  the  servant,  from  youth.  Inexperience,  Ignorance,  or  want  of 
general  capacity,  may  fail  to  appreciate  the  danger,  It  Is  a  breach 
of  duty  and  negligence  on  the  part  of  the  master  to  expose  such 
servant,  even  with  his  own  consent,  to  such  danger,  unless  he  first 
gives  him  such  Instructions  or  cautions  as  will  enable  him  to  com- 
prehend the  risk,  and  do  his  work  safely  with  the  exercise  of 
proper  care  on  his  part.    (p.  134.) 
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MASTER  AND  SERVANT-MINOR  EMn.OYES-CARE  RE- 
QUIRED OF.— llie  ordinary  care  which  a  minor  employe  of  limited 
judgment  and  experience  is  called  upon  to  exercise  in  the  per- 
formance of  a  certain  act  within  the  scope  of  his  duty  is  not  tlie 
same  quantum  of  care  required  of  an  adult  under  similar  circum- 
stances. Whetlier  such  minor  employ^  duly  exercised  such  judjr- 
ment  as  he  possessed  in  a  given  case,  talving  into  consideration  lils 
years,  experience,  and  ability,  is  a  question  for  the  jury.    (p.  13").) 

J.  E.  Foulds  and  F.  Shay,  for  the  appellant. 

Sullivan  &  Sullivan,  for  the  respondent. 

*^''  CHIPMAN,  C.  Action  for .  personal  injury  received 
hy  plaintiff  in  the  course  of  her  employment  by  defendant. 
The  **^  cause  was  tried  before  a  jury  and  plaintiff  had  the  ver- 
dict, with  damages  assessed  at  three  hundred  dollars.  Judg- 
ment was  accordingly  entered,  from  which  and  from  the  order 
denying  motion  for  a  new  trial  defendant  appeals. 

At  the  time  of  the  injury  plaintiff  was  fifteen  years  and 
ten  months  old  and  in  short  dresses;  she  had  attended  the 
common  schools,  and,  as  testified  by  her  mother,  "was  as 
bright  and  intelligent  as  other  girls  of  her  age ;  she  was  neither 
dull  i^or  stupid."  She  was  employed  in  defendant's  woolen 
goods  factory  from  August  1,  1899,  until  September  6,  1899, 
when  she  received  the  injury  complained  of.  Her  work  was 
at  and  about  a  machine  known  as  a  "mule,"  operated  for  the 
purpose  of  spinning  wool,  her  service  being  under  the  direction 
of  one  Tilley,  foreman  for  defendant.  It  was  alleged  in 
the  complaint  that  attached  to  the  rear  of  this  machine  were 
certain  cog-wheels  of  a  dangerous  character,  which  were  un- 
covered and  wholly  unprotected  by  guards  or'otherwise,  and 
by  which  said  machine  was  run;  plaintiff  was  required  every 
afternoon  by  said  foreman  to  sweep  the  floor  of  said  factory 
immediately  to  the  rear  of  the  machine  and  next  to  said  cog- 
wheels; that  this  work  of  sweeping  was  known  by  defendant 
to  be  hazardous,  and  tha;t  plaintiff  had  not  sufficient  or  any 
experience  or  knowledge  to  perform  said  work,  and  was  igno- 
rant of  the  dangers  attending  the  same,  and  that  defendant 
carelessly  and  negligently  failed  to  instruct  or  warn  plaintiff 
of  the  dangers  or  hazards  in  sweeping  said  portion  of  said 
factory;  that  on  September  6,  1899,  in  obedience  to  the 
direction  of  said  foreman,  plaintiff  undertook  to  sweep  said 
floor  at  the  rear  of  said  mule  and  in  and  about  the  vicinity 
of  said  cog-wheels,  and  that  by  the  reason  of  the  "fault,  wrong, 
and  negligence  of  said  defendant,  and  of  said  assistant  foreman 
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in  the  premises,  as  aforesaid,  and  without  any  fault  or  negli- 
gence on  the  part  of  plaintiff,  the  dress  of  plaintiff  was  caught 
by  said  cog-wheels,  and  the  left  thigh  of  plaintiff  was  drawn 
and  caught  by  said  cog-wheels,  and  was  crushed,"  causing 
plaintiff  great  injury  and  pain,  etc.  Defendant  in  its  answer 
denied  the  alleged  dangerous  character  of  said  machinery  or 
said  cog-wheels;  admitted  that  the  oog-wheels  were  uncovered, 
as  \ras  customary  in  such  cases,  and  alleged  that  no  guard 
was  necessary  around  them;  denied  that  the  work  of  sweep- 
ing around  the  machinery  was  hazardous  or  dangerous ;  alleged 
that  *^^  plaintiff  "had  full  experience  and  knowledge  and  had 
been  fully  instructed  how  to  safely  perform  said  work;  .... 
that  whatever  dangers  there  were,  were  fully  open  to  her 
observation,  and  could  have  been  easily  avoided  by  her  by  the 
exercise  of  ordinary  care";  denied  that  it  failed  to  instruct 
plaintiff  concerning  said  work,  and  averred  that  by  its  said  fore- 
man it  "fully  and  minutely  instructed  plaintiff  in  the  premises, 
warned  her  against  all  probable  or  possible  dangers,  and  ad- 
vised her  how  to  avoid  them";  alleged  that  it  was  part  of 
plaintiff's  duty  to  sweep  around  and  about  said  mule  daily; 
that  at  all  times  while  in  defendant's  employment  plaintiff 
"was  cautioned  by  defendant's  foreman  as  assistant  not  to 
go  behind  said  mule,  either  to  sweep  said  floor  or  for  any  pur- 
pose whatever,  until  she  had  first  stopped  the  motion  of  the 
machine;  ....  that  said  cog-wheels  were  in  plain  sight, 
and  that  the  danger  to  be  apprehended  from  them  while  in 
motion  was  apparent  to  plaintiff";  that  previous  to  the  day 
of  the  injury  "it  was  her  custom,  pursuant  to  the  instructions 
given  to  her  as  aforesaid,  to  stop  the  motion  of  said  machine 
before  she  went  behind  it  or  in  the  vicinity  of  said  cog-wheels  j^ 
that  on  said  day  she  carelessly  and  negligently  failed  to  stop 
the  motion  of  said  machine  while  sweeping  said  floor  in  the 
rear  thereof;  ....  that  whatever  injuries  she  received  were 
the  result  wholly  of  her  own  negligence,  and  were  not  due 
to  any  act  or  omission,  negligent  or  otherwise,  of  defendant, 
its  agents  or  servants." 

The  so-called  mule  was  a  machine  about  fifty  feet  long,  and 
was  one  of  several  operated  in  the  same  room;  they  were 
placed  on  each  side  of  the  room,  facing  each  other,  with  the 
rear  end  of  each  to  the  wall,  and  were  operated  from  the  front ; 
the  machine  moved  back  and  forward  on  a  track  by  means  of 
cog-wheels  connected  with  a  pulley,  which  was  belted  to  a 
shaft  above,  driven  by  steam  power;  a  lever  worked  by  the 
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operator  shifted  the  belt  so  as  to  give  an  in-and-ont  move- 
ment of  the  machine  on  the  track.  Each  machine  had  ten  or 
eleven  spools,  with  forty-eight  threads  to  each  spool,  or 
about  five  hundred  threads  in  all.  The  cog-wheels  and 
pulley  were  in  a  compact  mass  at  the  rear.  Plaintiff's  duty 
was  to  change  the  bobbins  and  splice  the  threads  when  they 
happened  to  break,  and  to  sweep  around  the  machine.  Her 
post  of  duty  when  operating  the  mule  was  in  front,  and  it  is 
not  pretended  that  *^**  there  was  any  danger  there.  The 
machine  was  set  close  to  the  wall,  the  space  behind  the  end 
of  the  tracks  on  which  the  machine  moved  in  and  out  being 
twenty  inches;  the  frame  of  the  machine  to  which  the  movable 
part  ran  back  was  twenty-one  and  one-quarter  inches  from  the 
wall.  The  oog-wheels  and  pulley  were  but  eight  and  three- 
eighths  inches  from  the  wall,  and  this  cluster  of  rapidly  mov- 
ing wheels  was  quite  near  the  floor.  Plaintiff  was  instructed  to 
sweep  around  the  machine  and  through  this  narrow  passage 
every  day  before  quitting  work.  Obviously,  there  was  more  or 
less  danger  to  plaintiff, even  in  short  dresses, in  sweeping  in  this 
narrow  passageway  near  the  cog-wheels  and  pulley  while  the 
machine  was  in  motion.  A  machinist  of  many  years'  experi- 
ence testified:  "The  wheels  turn  in  one  direction  while  the 
machine  comes  in,  and  then  the  pulley  is  shifted  to  another 
wheel,  making  a  reverse,  so  the  machine  proceeds  outward 
again.  It  is  unprotected.  Immediately  to  the  rear  of  the 
cog-wheels  is  a  dangerous  and  hazardous  place  to  be.  A  girl 
ought  not  to  have  to  go  behind  there  to  operate  the  machine. 
It  is  operated  from  the  front.  If  her  duty  required  her  to 
go  near  the  cog-wheels,  she  should  be  warned  that  it  was  a 
very  dangerous  place  to  go,  that  she  should  not  get  caught  in 
the  cog-wheels,"  Another  machinist  of  experience  testified: 
"There  is  one  space  of  twenty-one  inches  that  they  may  go 
right  into,  but  a  space  of  eight  and  one-third  inches  it  would 
be  rather  hard  for  a  child  to  get  in.  There  is  nothing  that 
yon  can  say  too  strong  in  speaking  to  any  human  being  about 
getting  into  a  place  like  that  with  live  machinery  going,'* 
This  evidence  went  in  without  objection,  and  the  witnesses, 
in  reply  to  questions  by  defendant's  counsel,  said  the  wheels 
were  in  plain  view,  and  no  one  who  went  behind  the  machine 
could  help  seeing  them. 

Plaintiff  testified  that  she  was  employed  by  Mr.  Broad,  the 
superintendent,  who  turned  her  over  to  Mr.  Tilley,  Sr.,  the 
foreman,  for  instructions.  "Mr.  Tilley  turned  me  over  to  his 
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son,  saying,  *My  son  will  show  you  what  to  do.'  I  went  with 
the  son  to  the  mule,  and  he  showed  me  how  to  piece  wool, 
how  to  tie  the  threads  when  they  broke.  He  also  told  me  that 
I  would  have  to  sweep  the  floor  around  the  machine,  back  and 
front,  and  in  the  passageways,  every  night.  He  told  me  that 
he  would  sweep  that  night,  and  that  I  should  do  it  afterward, 
^^^  and  that  it  should  be  done  about  five  or  ten  minutes  to  6 
o'clock.  The  passageways  would  have  to  be  swept  before 
leaving  at  night.  That  was  all  he  said  that  afternoon.  He 
said  nothing  about  cog-wheels  in  the  rear  of  that  machine,  nor 
did  the  foreman  or  superintendent,  either  then  or  any  other 
time,  explain  to  me  the  fact  that  any  machinery  was  connected 
with  the  mule."  She  testified  that  she  had  never  before  had 
"any  experience  about  machinery  or  the  operation  of  macliin- 
ery  of  any  kind.*'  Young  Tilley,  a  boy  of  sixteen  years,  had 
worked  with  her  until  within  two  or  three  days  of  the  acci- 
Ident;  when  he  was  there  he  operated  the  machine,  and  when 
he  was  away  plaintiif  worked  the  lever;  on  the  day  she  was 
injured  no  one  worked  with  her.  She  testified  to  the  cir- 
cumstances attending  her  injury  as  follows:  "The  accident 
happened  at  about  ten  minutes  to  6  o'clock  on  the  6th  of 
September,  1899.  It  was  getting  late  and  I  was  behind  in 
my  work;  I  did  not  have  very  good  wool  that  day,  and  the 
threads  were  all  breaking;  so  Miss  Hayden,  who  was  on  the 
other  mule,  and  who  had  a  Chinaman  with  her,  and  so  her 
work  was  running  good,  she  said  she  would  help  me.  We  were 
piecing  the  wool,  and  she  told  me  that  she  would  piece  it 
while  I  would  sweep.  So,  while  I  went  to  sweep,  I  was  sweep- 
ing behind  there,  and  I  just  got  up  to  where  the  machine  was, 
and  all  of  a  sudden  my  dress  caught  and  I  was  wound  in." 
When  she  started  to  sweep  the  machine  was  stopped,  and  Miss 
Hayden  was  piecing  the  wool,  but  plaintiff  testified  that  she 
knew  the  machine  was  to  be  started  as  soon  as  the  wool  was 
pieced  and  while  she  was  sweeping. 

She  testified  that  she  had  swept  behind  the  "mule"  all  the 
time  she  was  there,  under  young  Tilley's  direction,  and  wbile 
the  machine  was  in  motion ;  that  her  hours  of  labor  were  from 
6:30  A.  M.  to  6:15  P.  M.,  with  forty-five  minutes  for  lunch, 
and  she  was  paid  seventy-five  cents  per  day;  that  she  never  had 
full  charge  of  the  machine,  but  started  it  and  stopped  it  by 
the  lever  whenever  her  duties  required  it;  that  she  noticed 
the  passageway  behind  the  machine  was  narrow,  but  she 
never  noticed  the  wheels;  she  saw  the  wheels,  but  did  not 
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notice  them  particularly;  that  she  did  not  know  what  cog 
wheels  were,  and  had  never  been  told  what  a  cog-wheel  was 
that  she  had  never  been  told  not  to  sweep  behind  the  mial 
when  it  was  in  motion.  On  cross-examination  she  testified 
"Q.  Did  you  know  •***  what  Vheel'  meant  ?  A.  Yes,  sii 
I  knew  what  'wheel'  meant.  Q.  You  saw  those  wheels?  A 
No,  sir.  I  knew  there  were  wheels  there,  but  I  did  not  pa 
any  attention.  Q.  You  knew  they  were  wheels  but  did  no 
know  they  were  cog-wheels?    A.     No,  sir.** 

Defendant  introduced  evidence  to  the  effect  that  plaintii 
was  cautioned  to  be  very  careful  in  going  around  the  machin 
ery,  but  defendant  concedes  that  on  this  point  there  is  a  con 
flict,  and  the  case  stands  on  review  here  as  though  plaintii 
had  received  no  instructions  as  to  sweeping  behind  the  ma 
chine,  was  not  told  of  any  danger  in  that  part  of  her  worL 
and  was  not  informed  as  to  any  danger  from  these  wheel 
or  warned  to  be  careful  in  sweeping  near  them. 

Under  these  facts  defendant  makes  two  points :  1.  That  th 
proximate  cause  of  plaintiff's  injury  was  the  negligence  of  : 
fellow-servant — namely,  MissHayden — in  starting  the  machin 
while  plaintiff  was  sweeping;  and  2.  That  the  danger  to  whid 
plaintiff  was  exposed  was  plainly  apparent — that  the  machin 
employed  was  open  and  visible  in  all  its  parts,  its  operatioi 
unconcealed,  and  the  danger  in  its  use  obvious,  and  it  wa 
incumbent  upon  plaintiff  to  avoid  the  danger  by  the  reasonabl 
nse  of  her  own  faculties — and,  further,  that  no  duty  of  instruc 
tion  rested  on  defendant. 

1.  As  to  the  first  point,  the  evidence  does  not  bring  the  cas 
within  the  rule  exonerating  the  master  where  the  proximat 
cause  of  the  injury  is  the  negligence  of  a  fellow-servant.  Whei 
'Mis.i  Hayden  came  to  plaintiff's  assistance  it  was  to  hel; 
plaintiff  catch  up  in  her  work  and  to  assist  her  in  piecing  th 
threads,  which  were  breaking  more  than  usual.  It  was  under 
stood  by  both  of  them  that  when  Miss  Hayden  told  plaintii 
to  sweep  while  she  (Miss  Hayden)  spliced  the  wool,  the  ma 
chine  would  be  started  as  soon  as  the  splicing  was  finished  an( 
while  plaintiff  was  sweeping.  It  was  not  unusual  for  her  t 
eweep  whUe  the  machine  was  in  motion ;  she  had  done  so  f re 
quently  while  working  with  young  Tilley,  from  whom  sh 
received  all  the  instruction  ever  given  her.  There  was  ni 
negligence  on  Miss  Hayden's  part,  although  it  is  true  if  shi 
had  not  put  the  machine  in  motion  the  accident  could  not  havi 
happened.    If   there   was  negligence   at   all,   attributal)le   t( 
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either  of  these  two'  girls,  it  must  rest  with  plaintiff  alone  as 
between  them.  The  situation  was  not  different  when  Miss 
*^^  Hayden  was  operating  the  machine  temporarily  from  the 
situation  when  plaintiff  was  operating  it  with  Tilley;  for  she 
swept  behind  the  machine  while  it  was  in  motion,  under  his 
instructions. 

2.  The  case  must  be  resolved  under  the  second  point,  and  to 
this  counsel  for  defendant  address  themselves  particularly. 
Counsel  have  cited  a  large  number  of  cases  arising  in  other 
jurisdictions  which  it  is  contended  sustain  their  position — 
indeed,  the  brief  leaves  nothing  to  be  desired  in  this  particu- 
lar— and  they  add  to  the  long  list  of  authorities,  as  supporting 
their  contention,  the  cases  of  Studer  v.  Southern  Pac.  Co.,  121 
Cal.  400,  66  Am.  St.  Eep.  39,  63  Pac.  942,  and  Loftis  v.  Dehail, 
133  Cal.  214,  65  Pac.  379.  Respondent  relies  on  Ingermanl 
V.  Moore,  90  Cal.  410,  25  Am.  St.  Eep.  138,  27  Pac.  306 ;  Foley 
V.  California  Horseshoe  Co.,  115  Cal.  184,  56  Am.  St.  Eep.  87, 
47  Pac.  42;  Tedford  v.  Los  Angeles  etc.  Co.,  134  Cal.  76,  66 
Pac.  76;  and  some  other  cases. 

In  Studer  v.  Southern  Pac.  Co.,  121  Cal.  400,  66  Am.  St. 
Eep.  39,  53  Pac.  942,  a  freight  train  was  rightfully  standing, 
for  the  time  being,  across  a  public  street  at  the  station  in  the 
town  of  Cordelia;  a  child  twelve  years  old,  passing  along  the 
obstructed  street,  halted  for  a  few  minutes,  and  as  the  train 
did  not  move,  she  attempted  to  cross  the  train  between  two 
cars  by  climbing  over  the  coupling,  and  while  doing  so  the 
train  moved  without  warning  and  the  child  was  injured  by 
being  crushed  between  the  cars,  and  soon  after  died.  It  was 
held  that  the  child  was  guilty  of  contributory  negligence. 
Upon  the  point  as  to  whether  the  question  of  negligence  was 
for  the  jury,  and  as  to  the  rule  where  minors  are  concerned, 
the  court  stated  the  law  with  some  amplification;  and  if  t]^ 
law  applicable  to  the  circumstances  of  that  case  were  applicable 
to  the  facts  appearing  in  the  present  case,  appellant  would 
find  in  the  opinion  much  to  support  its  contention.  Appel- 
lant would  interpret  the  Studer  case  as  practically  eliminating 
all  distinction  between  minors  and  adults,  as  is  also  claimed 
for  Loftus  V.  Dehail,  133  Cal.  214,  65  Pac.  379,  a  case  in  some 
respects  similar  to  Peters  v.  Bowman,  115  Cal.  345,  56  Am.  St. 
Eep.  106,  47  Pac.  113.  But  these  cases  must  be  considered 
in  the  light  of  the  facts  to  which  the  rules  of  law  were 
applied.  There  is  an  obvious  and  palpable  distinction  to  be 
drawn  between  this  class  of  cases  and  those  involving  the 
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relation  of  •***  master  and  servant  where  the  servant  is  a 
child,  and  this  distinction  is  unmistakably  recognized  in  nu- 
merous instances  hy  this  court:  Ingerman  v.  Moore,  90  Cal. 
410,  25  Am.  St.  Rep.  138,  27  Pac.  306;  Mullin  v.  California 
Horseshoe  Co.,  105  Cal.  77,  38  Pac.  535 ;  Ryan  v.  Los  Angeles 
etc.  Co.,  112  Cal.  244,  44  Pac.  471 ;  Foley  v.  California  Horse- 
shoe Co.,  115  Cal.  184,  56  Am.  St.  Rep.  87,  47  Pac.  42;  Ver- 
delli  V.  Gray's  Harbor  Com.  Co.,  115  Cal.  517,  47  Pac.  364. 
The  rule  stated  in  Jones  v.  Florence  M.  Co.,  66  Wis.  277,  57 
Am.  Rep.  269,  28  N.  W.  207,  was  quoted  approvingly  in  Inger- 
man v,  Moore,  90  Cal.  410,  25  Am.  St.  Rep.  138,  27  Pac.  306, 
and  in  Ryan  v.  Los  Angeles  etc.  Co.,  112  Cal.  224,  44  Pac. 
471.  It  is,  that  if  a  master  employs  a  servant  to  do  work  of 
a  dangerous  ■character,  or  in  a  dangerous  place,  and  the  ser- 
vant, "from  youth,  inexperience,  ignorance,  or  want  of  general 
capacity,  may  fail  to  appreciate  the  dangers,  it  is  a  breach  of 
duty  on  the  part  of  the  master  to  expose  a  servant  of  such 
character,  even  with  his  own  consent,  to  such  dangers,  unless 
he  first  gives  him  such  instructions  or  cautions  as  will  enable 
him  to  comprehend  them,  and  do  his  work  safely  with  proper 
care  on  his  part." 

In  Foley  v.  California  Horseshoe  Co.,  115  Cal.  184,  56  Am. 
St.  Rep.  87,  47  Pac.  42,  it  was  pointed  out  that  where  the 
ordinary  occupation  of  a  minor  is  the  running  of  a  machine, 
and  he  "is  shown  to  have  knowledge  of  the  working  of  the 
machine,  its  dangers  or  its  defects,  and  where  it  further  ap- 
pears that  the  minor  is  not  of  such  tender  years  as  to  be  un- 
able to  appreciate  the  nature  of  the  dangers  or  defects,  .... 
he  takes  upon  himself  as  will  an  adult  under  the  same  cir- 
cumstances, the  perils  and  risks   of  his   employment 

But  there  is  a  distinction  which,  as  a  matter  of  humanity  as 
well  as  law,  should  be  drawn  between  such  cases  as  those 
where  the  minor  is  put  to  a  task  which,  while  within  the  range 
of  his  employment,  is  to  him,  in  his  inexperience  and  youth, 
unusual  and  strange."  Speaking  of  the  claim  that  the  minor 
had  knowledge  that  the  machine  was  liable  to  start,  and  hence 
he  had  assumed  the  risk  attending  the  particular  work  he  was 
doing  as  well  as  the  general  work,  the  court  said:  "We  think 
that  as  a  proposition  of  law  this  cannot  be  said.  Were  the 
employ^  in  this  case  an  adult,  the  rule  might  well  be  different ; 
but  the  very  reason  why  an  adult  under  these  circumstances 
would  be  held  to  have  taken  **'**  the  risk  while  screwing  on 
the  nut  serves  to  show  the  injustice  and  hardship  which  would 
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result  if  it  were  sought  to  be  applied  to  a  minor.  The  question 
of  the  taking  of  a  risk,  the  question  of  the  assumption  of 
responsibility  in  a  given  act,  is  determined  as  much  upon  the 
matter  of  judgment  as  upon  the  matter  of  knowledge.  An 
adult  employe,when  the  facts  are  known  to  him,  is  presumed  in 
law  to  exercise  the  same  judgment  as  would  the  employer. 
The  employer's  duty  is  fulfilled,  and  he  is  not  negligent,  if  he 
puts  the  employe  in  full  possession  of  the  facts  and  makes  him 
acquainted  with  the  attendant  dangers  and  risks."  After 
showing  that  even  the  adult  must  be  put  in  full  possession 
of  the  facts,  and  must  be  made  acquainted  with  the  dangers, 
in  order  to  relieve  the  employer,  the  court  said :  "The  conduct 
of  the  child,  however,  is  and  should  be  viewed  and  measured 

by  a  different  rule Knowledge  he  may  have;  facts  he 

may  acquire;  but  the  ability  to  apply  his  knowledge  or  to 

reason  upon  his  facts  comes  to  him  later  in  life It 

would  barbarous  to  hold  him  to  the  same  accountability  as  is 
held  the  adult  employe,  who  is  an  independent  agent.  His 
conduct  is  to  be  judged  in  accordance  with  the  limited  knowl- 
edge, experience,  and  judgment  which  he  may  possess  when 
called  upon  to  act."  Upon  the  question  whether  the  minor's 
conduct  is  to  be  judged  by  the  jury  or  as  matter  of  law  by 
the  court,  it  was  said:  "And  it  must,  from  the  nature  of  the 
case,  be  a  question  of  fact  for  the  jury,  rather  than  of  law  for 
the  court,  to  say  whether  or  not,  in  the  performance  of  a  given 
task,  the  child  duly  exercised  such  judgment  as  he  possessed, 
taking  into  consideration  his  years,  his  experience,  and  his 
ability.  This  must  necessarily  give  rise  to  a  different  rule 
from  that  so  well  established,  which  measures  the  conduct  of 
the  adult  by  that  which  might  be  expected  of  the  ordinary 
prudent  person  placed  in  the  same  position." 

Applying  these  principles,  unquestionably  sound,  as  we 
think  them^  how  stands  the  present  case?  The  only  evidence 
we  have  of  the  knowledge  plaintiff  possessed  of  the  dangers 
attending  the  sweeping  around  this  machinery,  or  of  her 
knowledge  of  machinery  generally,  comes  from  her.  The  jury 
found  that  she  was  wholly  uninstructed  or  warned  as  to  the 
danger  when  sweeping  in  the  rear  of  the  machine  and  °*" 
through  the  very  narrow  passage  furnished.  Indeed,  it  might 
well  be  inferred  that  defendant  put  her  to  work  under  instruc- 
tions at  least  implying  that  there  was  no  danger  whatever  in 
sweeping  behind  the  machine,  for  the  failure  to  warn  her  might 
reasonably  be  taken  by  her  as  equivalent  to  assuring  her  there 
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was  no  danger;  and  yet  the  duty  of  sweeping  in  this  hazardous 
place  was  put  upon  her  from  the  beginning,  and  she  testified 
that  she  performed  it  when  the  machine  was  in  motion,  as 
as  well  as  when  not  running,  and  this  her  instructor,  Tilley, 
muit  have  known,  for  he  worked  with  her  until  the  last  two 
or  three  days  before  she  was  injured,  and  was  her  only  in- 
structor. 

We  do  not  think  we  can,  as  matter  of  law,  say  that  from  the 
fact  that  she  saw  these  wheels  and  passed  them  daily  that  she 
must  be  charged  with  knowledge  of  the  danger  she  was  incur- 
ring daily  in  performing  this  part  of  her  duty;  nor  can  we 
say,  as  matter  of  law,  that  she  swept  this  narrow  passage  "with 
a  full  appreciation  of  the  dangers  and  risks,  and  with  suf- 
ficient judgment  to  know  how  to  avoid  them."  The  jury 
may  well  have  believed  her  when  she  testified  that  she  did 
not  know  what  a  cog-wheel  was.  She  testified  that  she  saw 
wheels  there,  but  she  never  noticed  them  particularly,  and 
this  too  might  have  been  accepted  as  true,  but  the  court  can- 
not say,  as  matter  of  law,  that  she  was  negligent  in  not 
noticing  these  wheels  carefully  and  ascertaining  for  herself 
whether  or  not  they  were  dangerous,  since  she  was  never 
warned  to  be  careful  when  near  them,  and  was  never  instructed 
that  any  danger  lurked  in  them,  and  no  part  of  her  duty 
required  her  to  have  anything  to  do  with  these  wheels.  It 
was  said  in  Foley  v.  California  Horseshoe  Co.,  115  Cal,  184, 
56  Am.  St.  Eep.  87,  47  Pac.  43 :  "The  ordinary  care  which  a 
child  of  limited  judgment  and  experience  is  called  upon  to 
exercise  in  a  given  act  is  not  the  same  quantum  of  care  which 
the  adult  would  be  called  upon  to  use  under  the  same  circum- 
stances. Each  is  required  to  use  ordinary  care,  but  the  amount 
of  care  which  the  person  of  perfected  intelligence  and  judg- 
ment must  employ  is  very  different  from  the  amount  which 
the  law  in  its  humanity  exacts  of  a  minor." 

The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

'**''  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


Infant  Employes  are  Entitled  to  Warning  of  dangers  which,  on 
account  of  their  youth  and  inexperience,  they  do  not  fully  compre- 
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hend.  If  such  warning  is  not  given,  or  if  it  Is  inadequate,  tlie  mas- 
ter is  in  fault  and  must  ans-.ver  for  the  consequences:  Omaha  Bot- 
tling Co.  V.  Theiler,  59  Neb.  257,  80  Am.  St.  Rep.  673,  80  N.  W.  821; 
Addicks  v.  Christoph.  62  N.  J.  L.  786,  72  Am.  St.  Rep.  687,  and 
iToss-reference  note  thereto,  43  Atl.  196.  And  the  instructions  to 
inexperienced  servants,  in  order  to  relieve  the  master  from  lia- 
bilitj',  must  be  such  as  to  enable  them  to  comprehend  the  dangers 
of  their  situation,  and  appreciate  the  necessity  of  adopting  prudent 
methods  for  their  protection:  Taylor  v.  Wootan,  1  Ind.  App.  188, 
50  Am.  St.  Rep.  200,  27  N.  B.  502;  Chicago  etc.  Co.  v.  Reinneiger, 
140  lU.  334,  33  Am.  St.  Rep.  249,  29  N.  E.  1006. 

Contributory  Negligence  on  the  Part  of  a  Minor  is  to  be  meas- 
ured by  his  age  and  ability  to  discern  and  apprehend  danger.  He 
is  required  to  exercise  only  such  prudence  as  one  of  his  age  may 
be  expected  to  possess:  Queen  v.  Dayton  Coal  etc.  Co.,  95  Tenn.  458, 
49  Am.  St.  Rep.  93^,  32  S.  W.  458;  Tully  v.  Philadelphia  etc.  R.  R. 
Co.,  2  Penne.  (Del.)  537,  82  Am,  St.  Rep.  425,  47  Atl.  1019.  For 
the  application  of  this  principle  to  infant  servants,  see  Foley  v. 
California  Horseshoe  Co.,  115  Cal.  184,  56  Am.  St.  Rep.  87,  47  Pnc. 
42:  Newburv  v.  Getchel  etc.  Mfg.  Co.,  100  Iowa,  441,  62  Am.  St. 
Rep.  582.  69  N.  W.  743. 


COTJRTOIS  V.  GEAND  LODGE  OF  ANCIENT  ORDER  OE 
UNITED  WOEKMEN. 
[135  Cal.  552,  67  Pac.  970.] 

BENEFIT  SOCIETIES— DIVORCED  BENEFICIARY.— If  a 
member  of  a  benefit  society  designates  his  then  wife  as  his  bene- 
ficiary in  accordance  with  the  laws  of  the  society,  and  dies  without 
changing  his  beneficiary,  the  person  named,  though  subsequently 
divorced  from  him,  is,  upon  his  death,  entitled  to  the  benefit,  to  the 
exclusion  of  his  second  wife  and  his  children  by  her.     (pp.  138,  139.) 

BENEFIT  SOCIETIES  —  BENEFICIARIES  —  CONSTRUC- 
TION OF  BY-LAW.— If  the  by-laws  of  a  benefit  society  provide 
that  the  beneficiary  designated  by  the  member  and  named  In  the 
certificate  "shall,  in  every  Instance,  be  one  or  more  members  of  his 
family,  or  some  one  related  to  him  by  blood,  or  who  shall  be  de- 
pendent upon  hlra,"  such  provision  must  be  construed  as  referring 
to  tlie  relationship  at  the  date  of  the  certificate,  and  a  designation 
of  a  beneficiary,  valid  in  its  inception,  so  remains,  although  such 
relationship  has  ceased  by  divorce,  or  otherwise,  unless  it  is  other- 
wise stipulated  In  the  contract  of  membership,     (p.  139.) 

BENEFIT  SOCIETIES— RIGHT  OF  ORDER  TO  CHANGE 
OF  BENEFICIARY.- If  a  by-law  of  a  benefit  society  Tests  in  the 
designated  beneficiary  the  right  to  the  benefit  money  Immediately 
npon  the  death  of  the  member,  no  subsequent  act  or  resolution 
of  the  order  can  devest  It  or  devote  it  to  the  use  of  another.  The 
prescribed  mode  of  changing  the  benflclary  must  be  followed,  and 
no  change  can  be  otherwise  made.    (p.  140.) 

BENEFIT  SOCIETIES— DIVORCED  BENEFICIARY.— If  a 
member  of  a  benefit  society  designates  his  wife  as  his  beneficiary, 
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and  she  afterward  obtains  a  divorce,  and  tlie  member  then  dies 
wltliout  having  designated  another  beneficiary,  the  fact  of  the  ob- 
taining Rucli  divorce  is  not  the  legal  equivalent  of  the  death  of  th( 
beneficiary  designated,  so  as  to  give  to  the  second  wife  of  the  mem 
her  or  his  heirs  any  right  to  the  benefit  fund  which  must  be  pale 
to  the  divorced  wife.    (p.  142.) 

T.  C.  Kierulff,  for  the  appellant. 

L.  Titus,  W.  J.  Hayes,  and  W.  H.  Jordan,  for  the  respond- 
ents. 

'^^  HAYNES,  C.  Gonzague  M.  V.  Courfx)is  was  in  hit 
lifetime  a  member  of  the  Ancient  Order  of  United  Workmen 
and  while  such  member  there  was  issued  to  him  a  beneficiarj 
certificate  in  the  sum  of  two  thousand  dollars,  in  which  Emili( 
Courtois,  then  his  wife,  was  named  as  the  beneficiary. 

Said  Emilie  afterward  procured  a  divorce  from  her  saic 
husband,  but  without  any  provision  for  her  support,  and  was 
permitted  to  resume  her  former  name  of  Emilie  Etienne.  Saic 
G.  M.  V.  Courtois  afterward  married  the  plaintiff  Annie,  and  oi 
January  7,  1900,  died,  \nthout  having  in  any  manner  changec 
the  designation  of  the  beneficiary  of  eaid  certificate.  Said 
Annie  (the  widow)  and  certain  of  the  children  of  said  Courtois 
brought  this  action  against  the  defendant,  the  grand  lodge,  tc 
recover  two  thousand  dollars,  the  benefit  named  in  said  certifi- 
cate, and  made  Marius  J.  Courtois,  a  son  of  said  Courtois,  s 
defendant,  he  having  refused  to  become  a  plaintiff.  Said 
Emilie,  the  beneficiary  therein  named,  not  having  been  made  a 
party,  filed  her  complaint  as  intervener,  and  prayed  judgmeni 
for  the  sum  named  in  said  certificate. 

The  defendant,  the  grand  lodge,  answered  the  complaint,  al- 
leging its  willingness  to  pay  said  sum  of  two  thousand  '^^  dol- 
lars to  the  heirs  of  the  deceased  member,  as  soon  as  they  could 
be  determined,  "and  it  can  be  freed  from  the  claim  of  the  in- 
tervener," Emilie  Etienne,  and  asked  permission  to  pay  the 
money  into  court  until  the  court  should  determine  who  were 
the  heirs,  and  what  were  the  rights  of  said  Emilie.  No  ordei 
was  made  in  that  regard,  however,  nor  has  the  grand  lodge 
appealed.  The  answer  of  the  grand  lodge  to  the  intervener's 
complaint  alleged  that  the  "intervener  has  no  right,  title,  oi 
interest  in  said  fund,  or  any  portion  thereof,"  and  fully  an- 
swered her  complaint. 

The  plaintiffs  had  judgment  against  the  grand  lodge  upon 
said  beneficiary  certificate,  the  complaint  in  intervention  was 
dismissed,  and  the  intervener  appeals. 
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There  is  no  controversy  as  to  the  relationship  of  the  several 
parties  to  the  deceased  member,  and  an  agreed  statement  sets 
out  all  of  the  provisions  of  the  constitution  and  by-laws  of 
the  order  so  far  as  necessary  to  be  considered,  and  it  is  con- 
ceded that  such  certificates  are  issued  subject  to,  and  are  to 
be  construed  and  controlled  by,  the  laws  of  the  order. 

Said  constitution  and  laws  provide  that  upon  the  death  of 
a  full-rate  member  "such  person  or  persons  as  said  member 
may  have  directed  while  living  shall  be  entitled  to  have  from 
the  beneficiary  fund  of  the  order  the  sum  of  two  thousand  dol- 
lars." In  this  ease,  Courtois,  the  member,  designated  as  the 
beneficiary  "Emilie  Courtois,  bearing  to  him  the  relation  of 
wife." 

The  laws  of  the  order  require  that  the  beneficiary  so  desig- 
nated by  the  member  and  named  in  the  certificate  "shall  in 
every  instance  be  one  or  more  members  of  his  family,  or  some 
one  related  to  him  by  blood,  or  who  shall  be  dependent  upon 
him."  It  is,  however,  in  the  power  of  the  member  at  any  time 
to  change  the  beneficiary.  It  is  also  provided  that  if  one  or 
more  of  the  beneficiaries  die  during  the  lifetime  of  the  mem- 
ber, the  survivor  or  survivors  shall  be  entitled  to  the  benefit 
equally,  unless  otherwise  provided  in  the  certificate;  and  if  all 
shall  die  during  the  lifetime  of  the  member,  and  he  shall  have 
made  no  other  direction,  the  benefit  shall  be  paid  to  his  heirs 
at  law. 

It  is  not  questioned  that  appellant  was  a  competent  bene- 
ficiary at  the  time  the  certificate  was  issued,  nor  that  she  would 
now  be  entitled  to  the  benefit  named  but  for  the  divorce.  But 
did  the  divorc  -,  under  the  facts  here  existing,  deprive  ^^^  ap- 
pellant of  the  benefit  provided  in  said  certificate  ?     I  think  not. 

The  certificate  created  a  valid  contract,  upon  a  suflBcient 
consideration,  with  the  member  to  whom  it  issued.  The  grand 
lodge  promised  to  pay  to  the  beneficiary  therein  named,  or 
to  such  person  or  persons  as  said  member  may  have  directed 
while  living,  upon  the  death  of  the  member,  two  thousand 
dollars.  The  grand  lodge  reserved  no  power  in  any  contin- 
gency to  substitute  any  other  person  as  beneficiary  during 
her  life.  It  provided  by  a  by-law  that  in  case  of  her  death,  if 
the  member  failed  to  appoint  another  beneficiary  during  his 
lifetime,  the  benefit  should  be  paid  to  his  heirs  at  law.  The 
death  of  the  beneficiary  was  thus  provided  against,  but  no 
other  contingency ;  and  in  no  other  contingency  than  the  death, 
of  the  beneficiary  and  the  failure  of  the  member  to  appoint 
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another  are  the  heirs  at  law  entitled  to  the  benefit.  Death 
and  divorce  are  not  synonymous,  and  we  cannot  read  into  the 
contract  the  one  in  place  of  the  other.  The  certificate,  or 
the  constitution  and  laws  of  the  order,  might  have  provided 
that  in  case  of  the  wife  being  named  as  the  bcr^Hciary  a 
divorce  should  have  the  same  effect  as  her  death  upon  the  dis- 
position of  the  money.     But  it  is  not  so  provided. 

Respondent  contends,  however,  that  the  by-law  which  pro- 
vides that  "each  person  shall  designate  the  person  or  persons 
to  whom  the  beneficiary  fund  due  at  his  death  shall  be  paid, 
who  shall  in  every  instance  be  one  or  more  members  of  his 
family,  or  some  one  related  to  him  by  blood,  or  who  shall  he 
dependent  upon  him,"  excludes  the  intervener  from  a  recov- 
ery. This  by-law  relates  to  the  designation  of  a  beneficiary 
when  he  becomes  a  member  of  the  order  and  applies  for  a 
beneficiary  certificate;  but  there  is  no  provision  by  which  the 
grand  lodge  or  any  of  its  officers  can  revoke  the  certificate 
in  case  an  authorized  beneficiary  becomes  disqualified  as  an 
original  appointee  by  some  subsequent  act  or  event.  Suppose 
the  beneficiary  named  in  the  certificate  was  at  that  time  a 
^'dependent'*  upon  the  member,  and  had  ceased  to  be  such  de- 
pendent— a  case  likely  to  occur — and  no  other  person  had 
been  substituted  by  the  member  as  the  beneficiary,  will  it  be 
contended  that  upon  the  death  of  the  member  he  would  not 
Ibe  entitled  to  the  benefit  named  in  the  certificate?  The  evi- 
dent policy  of  the  order  is,  that  the  beneficiary  named  •^'*® 
in  the  certificate  when  it  issues  shall  be  at  that  time  of  the 
class  designated  in  said  by-law,  but  beyond  that  it  reserves  no 
control,  and  makes  no  provision  by  which  it  may  make  or 
compel  a  new  designation  of  a  beneficiary,  or  by  which  it  may 
itself  appoint  a  beneficiary  or  cancel  the  certificate. 

It  is  further  contended  that,  as  the  by-laws  are  made  part 
of  the  contract,  it  follows  that  the  appellant  never  had  any 
vested  interest  in  this  fund.  The  by-laws  provide  that  the 
members  themselves  have  no  individual  property  right  in  the 
fund  from  which  benefits  are  paid;  that  "it  does  not  constitute 
a  part  of  their  estates  to  be  administered  upon,  nor  have  they 
any  right  in  or  control  over  the  same,  except  the  power  to 
designate  the  person  or  persons  to  whom,  as  beneficiaries,  the 
same  shall  be  paid  at  the  death  of  the  member.  The  benefi- 
ciaries thus  designated  have  no  vested  rights  in  said  sum  until 
the  death  of  the  member  gives  such  right;  and  the  designation 
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may  be  changed  by  the  member  in  the  method  prescribed  by 
the  laws  of  the  order  at  any  time  before  his  death." 

This  by-law  vests  in  the  designated  beneficiary  the  right 
to  the  money  immediately  upon  the  death  of  the  member;  but 
up  to  the  time  of  his  death  he  may  change  the  designation  of 
the  beneficiary,  and  this  power  is  exclusive;  and  as  the  right 
to  the  benefit  immediately  vests  in  the  designated  beneficiary 
upon  the  death  of  the  member,  by  force  of  the  by-law  just 
quoted,  no  subsequent  act  or  resolution  of  the  order  can  devest 
it,  or  devote  it  to  the  use  of  another.  In  McLaughlin  v.  Mc- 
Laughlin, 104  Cal.  177,  43  Am.  St.  TJep.  83,  37  Pac.  867,  it 
is  said:  "The  general  and  prevailing  rule,  as  shown  by  these 
decisions  is,  that  when  the  laws  of  a  benefit  society  prescribe 
a  mode  of  changing  the  beneficiary,  the  mode  prescribed  must 
be  followed,  and  no  change  can  be  made  in  any  other  manner" : 
See,  also.  Bacon  on  Benefit  Societies,  sec.  307,  and  cases  there 
cited. 

The  society  which  issued  the  certificate  here  in  question 
autliorized  the  member  to  change  the  designation  of  the  bene- 
ficiary by  a  definite  mode  of  proceeding  to  be  pursued  by  the 
member,  resulting  in  the  issuance  of  a  new  certificate  bearing 
the  same  number  as  the  one  surrendered,  and  designating 
therein  a  new  beneficiary,  thereby  approving  the  new  bene- 
ficiary as  a  proper  appointee.  As  we  have  seen,  the  laws  of 
the  order  provide  for  but  one  case  in  which  any  person  ^^''^ 
other  than  the  beneficiary  named  in  the  certificate  can  take 
the  benefit  named,  and  that  is  where  the  beneficiary  dies  before 
the  member,  in  which  case  the  benefit  goes  to  the  heirs  at  law, 
in  case  the  member  also  dies  without  having  made  a  new  ap- 
pointment in  the  mode  above  provided.  It  is  clear  that  plain- 
tiffs are  not  within  either  of  these  categories;  they  were  not 
appointed  by  the  member  in  his  lifetime  as  beneficiaries,  nor 
did  the  intervener,  the  only  beneficiary  ever  named,  die  in  the 
lifetime  of  the  member. 

There  are  cases  where  equity  has  controlled  the  disposition 
of  the  benefit,  among  which  may  be  cited  Jory  v.  Supreme 
Council  A.  L.  of  H.,  105  Cal.  20,  45  Am.  St.  Eep.  17,  38  Pac. 
524;  but  the  equity  which  controlled  in  that  case  was  not  a 
mere  sentiment,  but  it  accomplished  that  which  the  member 
attempted  to  accomplish,  and  would  have  rightfully  accom- 
plished, but  for  the  fraud  of  the  beneficiary  named  in  the  orig- 
inal certificate.    Here  there  was  no  desire  manifested  or  effort 
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made  by  the  member  to  change  the  designation  of  the  benefi- 
ciary. 

"The  general  rule  undoubtedly  is,  that  a  policy  of  life  in- 
surance, or  a  designation  of  a  beneficiary,  valid  in  its  incep- 
tion, remains  so  although  the  insurable  interest  or  relation- 
ship of  the  beneficiary  has  ceased,  unless  it  is  otherwise  stipu- 
.lated  in  the  contract":  Bacon  on  Benefit  Societies,  sec.  253; 
Connecticut  Mutual  Life  Ins.  Co.  v.  Schaefer,  94  U.  S.  457. 

The  provisions  of  the  constitution  and  laws  of  benefit  socie- 
ties, as  well  as  the  benefit  certificates,  are  almost  as  various 
as  the  different  organizations.  For  an  example,  see  Tyler  v. 
Odd  Fellows'  Mutual  Relief  Assn.,  145  Mass.  134,  13  N.  E. 
360,  where  the  by-laws  provided  that,  after  the  payment  of  the 
expenses  of  the  funeral  and  of  the  last  sickness,  the  balance 
should  be  paid  to  the  person  designated  by  the  member,  or 
last  legal  assignment  thereof,  "provided  such  person  was  an 
heir  or  member  of  the  decedent's  family."  This  qualification, 
of  course,  controlled  the  designation  made  by  the  beneficiary; 
and  in  that  case  the  wife,  who  was  named  as  the  beneficiary, 
and  had  been  divorced,  not  being  an  heir  or  member  of  the 
family  of  the  deceased  at  the  time  of  his  death,  was  excluded. 

In  Overhiser  v.  Overhiser,  14  Colo.  App.  1,  59  Pac.  75,  the 
beneficiary  certificate  was  issued  by  the  Ancient  Order  of 
United  Workmen,  ^^^  under  the  same  requirements,  laws,  and 
regulations  as  those  governing  the  present  case,  and  in  that 
case,  as  here,  the  wife  was  designated  as  the  beneficiary;  she 
obtained  a  divorce,  and  the  member  died  without  having  des- 
ignated another  beneficiary.  It  was  held  that  obtaining  the 
divorce  was  not  the  legal  equivalent  of  the  death  of  the  bene- 
ficiary, so  as  to  give  to  the  heirs  any  right  to  the  fund.  The 
only  distinction  between  that  case  and  this  is,  that  there  Mrs. 
Overhiser  was  allowed  alimony  in  the  sum  of  nine  hundred 
dollars,  to  be  paid  in  installments  of  twenty-five  dollars  per 
month,  and  that  at  various  times  both  before  and  after  the  di- 
vorce she  paid  some  of  the  dues  and  assessments  necessary  to 
keep  the  certificate  in  force,  but  these  facts  did  not  influence 
the  decision,  as  clearly  appears  from  the  reasoning  of  the  court. 

We  think  the  judgment  of  the  court  below  in  this  case  is 
not  the  legal  conclusion  from  the  facts  found,  and  advise  that 
the  Judgment  rendered  in  favor  of  the  plaintiffs  and  the  de- 
fendant Marius  J.  Courtois,  and  dismissing  appellant's  com- 
plaint in  intervention,  be  reversed,  with  directions  to  enter 
judgment  in  favor  of  the  intervener  against  the  defendant. 
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the  Grand  Lodge  of  the  Ancient  Order  of  United  Workmen, 
for  said  sum  of  two  ■thousand  dollars  and  interest  thereon  from 
the  date  of  the  judgment  appealed  from. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment rendered  in  favor  of  the  plaintiffs  and  the  defendant 
Marius  J.  Courtois,  and  dismissing  appellant's  complaint  in 
intervention,  is  reversed,  with  directions  to  enter  judgment 
in  favor  of  the  intervener  against  the  defendant,  the  Grand 
Lodge  of  the  Ancient  Order  of  United  Workmen,  for  said  sum 
of  two  thousand  dollars  and  interest  thereon  from  the  date  of 
the  judgment  appealed  from. 

Henshaw,  J.,  Temple,  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 


Insurance— Divorced  Wife.— If  a  married  woman  is  named  as 
beneficiary  in  an  iusuiance  policy  on  tlie  life  of  her  liusband,  she 
is  entitled  to  the  proceeds  of  the  policy,  though  their  marital  rela- 
tions are  terminated  by  divorce  prior  to  his  death:  Overshire  v. 
Overshire,  iiH  Ohio  St.  77,  81  Am.  St.  Rep.  612,  57  N.  E.  965.  See, 
also,  McGrew  v.  Mutual  Life  Ins.  Co.,  132  Cal.  85,  84  Am.  St.  Rep. 
20,  64  Pac.  103.  Compare  the  monographic  note  to  Lake  v.  Minne- 
sota etc.  Assn.,  52  Am.  St.  Rep.  571. 


VEEMONT  MAEBLE  COMPANY  v.  DECLEZ  GEANITE 

COMPANY. 
[135  Oal.  579,  67  Pac.  1057.] 

CORPORATIONS— TRUST  FUND.— ASSETS  of  an  Insolvent 
corporation  are  held  in  trust  for  Its  creditors,  whose  claims  are 
prior  and  superior  to  those  of  stockholders,     (p.  146.) 

CORPORATIONS— LIABILITY  FOR  UNPAID  SUBSCRIP- 
TIONS TO  STOCK.— Debts  due  to  a  corporation  constitute  a  portion 
of  its  assets  and  may  be  reached  by  creditors.  Among  these  are 
unpaid  subscriptions  to  stock  which  may  be  collected  by  creditors 
when  the  corporation  Itself  has  released  them  or  In  some  way  de- 
prived Itself  of  that  right,    (p.  146.) 

CORPORATIONS— BASIS  OF  CREDIT— LIABILITY  OP 
STOCKHOLDERS.— As  to  creditors,  a  coi-poratlon  Is  presumed  to 
have  sought  credit  upon  its  stated  capital  stock  at  Its  par  value, 
either  actually  paid  In  or  due  from  stockholders,  and  as  between 
them  and  creditors  the  rights  of  the  latter  cannot  be  defeated 
by  any  contract  between  the  coi-poratlon  and  Its  stockholders,  or 
by  any  device  short  of  actual  payment  of  the  par  value  of  such 
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stock.  Public  policy  requires  that  the  fact  whether  a  creditor  did 
trust  the  c;)iporation  on  the  basis  of  its  supposed  capital  stock,  at 
par  value,  should  not  be  inquired  into.     (p.  14(j.) 

CORPORATIONS— INSOLVENCY-LIABILITY  OF  STOCK- 
HOLDERS.—A  stockholder  in  an  insolvent  corporation  Is  liable  to 
Its  creditors  for  the  full  par  value  of  his  Stock,  though  he  has  re- 
ceived for  a  sum  less  than  Its  par  value  st.ick  purporting  to  be 
fully  paid,  under  an  agreement  with  the  coi-poratlou  to  pay  less 
than  Its  par  or  face  value,     (p.  150.) 

CORPORATIONS  — STOCK  — CALLS  FOR  PAYMENT  — 
STATUTE  OF  LIMITATIONS.— An  original  call  for  payment  of 
subscriptions  on  stock  amounting  to  one-fifth  of  their  par  value 
dees  not  set  the  statute  of  limitations  in  motion  as  against  subse- 
quent calls  for  the  remainder  of  the  par  value  made  by  creditors 
of  the  corporation,    (p.  150.) 

CORPORATIONS— TRANSFER  OF  STOCK.— The  transfer  of 
stock  by  an  original  stockholder  is  not  sufficiently  proved  to  avoid 
liability  for  unpaid  calls  by  evidence  that  a  third  person  asked  to 
have  the  stock  transferred  on  the  corporation  books  to  a  certain 
tiansferee,  which  was  not  in  fact  done,  there  being  no  evidence 
that  such  transferee  accepted  or  authorized  the  transfer,     (p.  151.) 

APPELLATE  PRACTICE— JUDGMENTS  OF  NONSUIT.— 
Vpon  appeal  from  a  judgment  of  nonsuit,  the  evidence  must  be  con- 
strued as  strongly  as  possible  against  the  correctness  of  the  ruling 
of  the  lower  court.  The  plaintiff  Is  entitled  to  judgment  upon  the 
merits  if  there  Is  any  substantial  evidence  In  his  favor,    (p.  151.) 

Finlayson  &  Finlayson,  for  the  appellants. 

J.  F.  Conroy,  for  the  respondents. 

581  TEMPLE,  J.  This  is  an  action  to  collect  on  behalf  of 
creditors  the  unpaid  balance  due  on  stock  of  the  Declez  Gran- 
ite Company,  which  has  become  insolvent.  The  plaintiff  and 
the  intervener  have  each  obtained  judgments  against  the  cor- 
poration, and  executions  issued  upon  such  judgments  have 
been  returned  nulla  bona.  Only  the  defendants  Flint,  Conroy, 
and  Halfhill  answered. 

•  The  par  value  of  the  corporate  stock  of  the  Declez  Granite 
Ck>mpany  is  one  hundred  dollars  per  share.  Of  this  stock, 
Halfhill  owned  two  hundred  and  seventy-five  shares,  Conroy 
fifty  shares,  and  Flint  ten  shares.  Each  stockholder  had  paid 
twenty  doUars  per  share  upon  his  stock,  and  no  more.  There 
was  no  written  subscription,  but  the  parties  getting  up  the 
corporation  agreed  with  each  other,  orally,  before  the  incor- 
poration, that  the  corporation  would  sell  the  stock  to  each  in- 
corporator for  twenty  dollars  per  share,  fully  paid. 

After  incorporation,  to  wit,  on  the  twenty-eighth  day  of 
September,  1892,  a  resolution  was  passed  by  the  directors  to 
the  effect  that  "the  secretary  notify  the  subscribers  to  the  capi- 
tal stock  of  the  corporation  that  the  stock  was  now  ready  to  be 


Feb,  1902  ]   Vermont  Makble  Co.  v.  Declez  Granite  Co.    145 

issued,  and  that  all  subscriptions  are  now  due  and  payable  at 
the  office  of  the  company."  The  notice  was  given,  and  each 
of  the  parties  who  were  interested  in  the  enterprise  °*^  paid 
twenty  dollars  per  share  on  his  stock,  whereupon  certificates 
of  stock  fully  paid  were  issued  as  agreed  upon.  Only  twenty 
dollars  per  share  was  demanded  from  the  stockholders,  and 
no  other  call  was  ever  made. 

A  nonsuit  was  granted  as  to  the  defendants  Flint  and  Con- 
roy.  The  correctness  of  this  order  is  questioned  here,  but  as 
the  nonsuit  was  granted  for  reasons  which  affect  only  the  cases 
of  Flint  and  Conroy,  that  matter  will  be  separately  discussed 
hereafter.     In  the  other  points  all  defendants  are  interested. 

In  regard  to  the  issues  which  affect  all  the  defendants,  it 
is  contended :  1.  That  the  defendants  purchased  their  stock  as 
fully  paid  stock,  paying  therefor  the  market  price ;  it  was  there- 
fore, as  to  them,  fully  paid  stock,  and  nothing  remains  unpaid 
on  the  stock ;  and  2.  The  claim  is  barred  by  the  statute  of  limi- 
tations. Under  this,  it  is  contended  that  the  resolution  of 
the  board,  above  set  out,  was  a  call  for  the  entire  amount  due 
on  the  stock,  and  the  statute  commenced  to  run  against  the 
demand  from  that  date.  The  action  was  not  commenced  with- 
in five  years  after  that  time. 

The  appellants  contend,  in  answer  to  these  positions,  that, 
conceding  that  defendants  did  not  subscribe  for  their  stock, 
but  purchased  the  same  from  the  corporation  as  fully  paid 
and  at  its  highest  market  price,  they  are  still  liable  to  credi- 
tors for  the  unpaid  balance. 

They  deny,  however,  that  there  was  any  market  value  for 
the  stock,  and  contend  that  since  defendants  themselves  got 
up  the  corporation,  they  must  be  judged  as  subscribers. 

Tl.  •■  also  contend  that  the  resolution  referred  to  was  not, 
and  was  not  treated,  either  by  the  corporation  or  by  the  de- 
fendants, as  a  call  for  the  full  amount  due  on  the  stock,  but 
only  for  the  twenty  dollars  per  share  which  the  corporators 
had  agreed  should  be  received  as  full  payment.  And,  further, 
that  in  no  event  would  the  statute  begin  to  run  against  credi- 
tors until  the  debt  of  the  creditor  had  matured  and  suit  could 
be  maintained  thereon  against  the  stockholders. 

Certain  constitutional  and  statutory  provisions  are  sup- 
posed to  have  some  bearing  upon  the  questions  here  raised. 
Section  11  of  article  12  of  the  constitution  declares :  "No  cor- 
poration frhall  issue  stock  or  bonds,  except  for  money  paid,  la- 
bor done,  or  property  actually  received,  and  all  fictitious  in- 
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crease  of  •***  stock  or  indebtedness  shall  be  void,"  etc.  To 
the  same  effect  is  section  359  of  the  Civil  Code.  Section  323 
of  the  Civil  Code  is  to  the  effect  that  corporations  for  profit 
must  issue  certificates  for  stock  when  fully  paid  up,  and  may 
in  their  by-laws  provide  for  issuing  certificates  prior  to  full 
payment 

That  the  assets  of  a  corporation,  in  case  of  insolvency,  are 
held  in  trust  for  its  creditors  is  not  disputed.  This  is  the  so- 
called  trust-fund  theory.  It  was  first  announced  by  Judge 
Story  in  Wood  v.  Dummer,  3  Mason,  308,  Fed.  Cas.  No,  17,944. 
He  said:  "It  appears  to  me  very  clear,  upon  general  princi- 
ples, as  well  as  the  legislative  intention,  that  the  capital  stock 
of  banks  is  to  be  deemed  a  pledge  or  trust  fund  for  the  pay- 
ment of  the  debts  contracted  by  the  bank.  The  public,  as  well 
as  the  legislature,  have  always  supposed  this  to  be  a  fund  ap- 
propriated for  such  purpose.*'  He  says,  further,  that  the 
creditors  can  look  only  to  this  fund  for  payment,  as  the  stock- 
holders are  not  personally  liable.  The  capital  stock  is  the  sold 
basis  of  credit.  The  shareholders,  therefore,  while  entitled  to 
all  profits,  have  no  right  to  the  capital  until  all  creditors  have 
been  paid.  Of  course,  a  corporation,  while  it  is  a  going  con- 
cern and  lawfully  carrying  on  the  business  for  which  it  was 
organized,  may  use  its  funds  as  freely  as  any  other  individual. 
It  is  not  at  all  hampered  by  the  idea  that  it  holds  its  assets  in 
trust  for  creditors.  But  when  it  has  ceased  to  be  a  going 
concern,  and  its  assets  are  to  be  divided,  then  the  claim  of 
creditors  is  prior  to  that  of  stockholders.  Then  the  court  of 
equity  looks  beyond  the  mere  fiction  of  a  corporate  entity  as 
the  sole  debtor.  The  stockholders  are  themselves  the  debtors, 
but  as  to  them  the  creditor  is  deemed  to  have  agreed  to  look 
only  to  a  special  fund — the  corporate  assets — for  payment. 

Debts  due  to  a  corporation  constitute  a  portion  of  its  assets, 
and  may  be  reached  by  creditors.  Among  these  are  unpaid 
subscriptions  to  stock,  and  these  may  sometimes  be  collected 
by  creditors  when  the  corporation  itself  has  released  them',  or 
in  some  way  deprived  itself  of  that  right.  And  as  to  creditors, 
the  obligation  is  unconditional,  although  the  corporation  has 
accepted  a  qualified  liability:  Sawyer  v.  Hoag,  17  Wall.  610; 
Upton  V.  TribUcock,  91  U.  S.  48;  Scovill  v.  Thayer,  105  U.  S. 
143;  Sanger  v.  Upton,  91  U.  S.  56;  2  Morawetz  on  Corpora- 
tions, sec.  823  et  seq. 

'*'**  The  contention  of  the  respondents,  which  was  sustained 
by  the  trial  court,  seems  to  be,  that  this  proceeding  on  behalf 
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of  creditors  being  an  attempt  to  collect  a  debt  due  the  cor- 
poration, as  equitable  assets,  only  that  could  be  recovered 
which  was  a  debt  due  the  corporation,  and  that  these  stock- 
holders never  owed  the  corporation  anything.  To  sustain  the 
action  is  not  only  to  enforce  a  liability  they  have  never  as- 
sumed, but  to  violate  the  conditions  of  their  purchase.  They 
were  only  willing  to  pay  for  the  stock  twenty  dollars  per  share, 
fully  paid,  but  would  not  have  accepted  it  as  a  gift  subject  to 
an  indebtedness  of  eighty  dollars  per  share. 

As  far  as  the  corporation  is  concerned,  there  is  not  much 
in  this,  for  in  this  state  fully  paid  stock  may'  be  assessed.  The 
question  concerns  creditors  only.  As  to  them  the  corporation 
is  presumed  to  have  sought  credit  based  upon  its  supposed 
capital  of  one  hundred  thousand  dollars,  actually  paid  in  or  due 
from  its  stockholders.  Public  policy  requires  that  the  fact 
whether  a  particular  creditor  did  trust  the  corporation  on  that 
basis  should  not  be  inquired  into.  The  constitution  and  laws 
require  commercial  corporations  to  have  a  capital  stock,  the 
amount  of  which  shall  be  stated  in  the  articles,  and  that  this 
can  be  had  of  the  corporation  only  for  value.  It  must  keep 
an  account  of  its  stock,  by  whom  owned,  and  the  amount  of 
subscriptions  unpaid,  which  may  be  inspected  by  every  person 
having  an  interest  therein:  Const.,  art  12,  sec.  14.  It  may 
issue  its  stock  and  commence  business  before  subscriptions  are 
all  paid  up,  and  even  before  the  stock  is  all  subscribed  for. 
Corporations  often  advertise  the  amount  of  its  subscribed  capi- 
tal stock,  and  whether  it  is  fully  paid. 

In  the  case  of  the  defendant  corporation,  the  directors,  if 
the  theory  of  the  defense  is  maintainable,  might  have  truth- 
fully advertised  that  it  had  a  subscribed  and  paid-up  capital 
of  one  hundred  thousand  dollars,  when  in  fact  it  had  only 
twenty  thousand  dollars.  If,  by  any  lawful  device,  this  can 
be  done,  it  is  plain  that  the  policy  of  the  law  will  be  defeated. 
And,  again,  the  corporation  being  a  mere  agency  of  the  stock- 
holders, for  it  to  release  these  obligations  would  be  for  a  debtor 
to  release  his  own  liability.  As  the  supposed  capital  is  the 
sole  basis  of  credit,  the  stockholders,  who  are  ^^^  the  real 
parties  carrying  on  the  business,  must  make  the  representation 
good. 

While  there  can  be  no  doubt  that  the  rule  supported  by  the 
weight  of  authority,  is  as  above  stated,  it  is  contended  that  a 
different  rule  has  been  established  here.  The  first  case  cited 
in  support  of  this  proposition  is  Stein  v.  Howard,  65  Cal.  616, 
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4  Pac.  662.  The  Spring  "Valley  Water  Works  sold  some  of  its 
Block  at  less  than  par  value.  It  was  held  that  this  did  not 
violate  section  11  of  article  12  of  the  constitution,  which  pro- 
hibits fictitious  increase  of  stock.  The  rights  of  creditors  were 
not  involved.  Nor  were  the  rights  of  creditors  involved  in 
Green  v.  Abietine  Medical  Co.,  96  Cal.  322,  31  Pac.  100.  The 
controversy  was  between  different  sets  of  stockholders.  The 
question  was  whether  certain  stock  had  been  fully  paid,  and 
whether  a  certain  other  issue  of  stock  could  be  assessed  with- 
out assessing  all. 

In  Kcllerman  v.  Maier,  116  Cal,  416,  48  Pac.  377,  something 
w&i  sai^  which,  unexplained,  may  be  thought  to  sustain  the 
position  of  respondents.  That  was  an  action  brought  by  a 
creditor  to  enforce  the  liability  of  stockholders  for  unpaid 
balance  of  subscriptions.  There  had  been  several  different 
issues  of  stock.  Plaintiff  himself  owned  a  large  amount  of 
stock.  He  contended  that  the  particular  issue  of  stack  in 
which  he  had  purchased  was  fully  paid  and  unassessable,  and 
that  he  could  recover  the  amount  of  his  debt  from  the  other 
stockholders.  The  court  discusses  the  classes  of  stock  which 
plaintiff  claimed  were  not  fully  paid,  and  holds  against  the 
plaintiff.  As  to  the  remaining  issues  of  stock,  which  plaintiff 
contended  were  fully  paid  up,  and  from  the  owners  of  which 
he  claimed  nothing,  the  court  said:  "But  it  is  admitted  that 
as  to  the  remainder  of  the  stock  issued  the  evidence  shows 
that  it  was  sold  at  the  highest  market  price,  and  under  the 
decisions  of  this  court  the  purchasers  are  not  liable  for  any 
unpaid  balance."  The  record  on  that  appeal  shows  that  this 
statement  was  substantially  a  quotation  from  plaintiff's  brief, 
including  the  reference  to  the  decisions  of  this  court.  Neither 
the  opinion  nor  the  briefs  in  that  case  cite  any  such  decisions, 
and  there  were  none.  The  court,  having  disposed  of  plaintiff's 
claim  as  to  all  the  other  stockholders,  merely  quotes  from 
plaintiff's  brief  the  admissions  that  these  were  not  liable.  It 
was  a  perfectly  proper  disposition  of  the  case,  '***  though, 
unfortunately,  it  may  appear  to  be  authority  for  a  proposition 
which  the  court  did  not  decide. 

Reliance  is  placed  upon  a  line  of  decisions  made  by  the  su- 
preme court  of  the  United  States.  They  are:  Clark  v.  Bever, 
139  U.  S.  96,  11  Sup.  Ct.  Rep.  468;  Fogg  v.  Blair,  139  U.  S. 
118,  11  Sup.  Ct.  Rep.  476;  Handly  v.  Stutz,  139  U.  S.  417,  11 
Sup.  Ct.  Rep.  530.  Those  cases  do,  I  think,  greatly  impair 
the  trust-fund  doctrine,  and,  in  my  humble  judgment,  the  rea- 
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soiling  employed  is  not  satisfactory.  The  questions  discussed 
were  not  federal  questions,  and  it  remains  to  be  seen  how  gen- 
erally the  decisions  will  be  followed.  Clark  v.  Bever,  139  U.  S. 
96,  11  Sup.  Ct.  Eep.  468,  was  a  case  in  which  a  construction 
company  took  some  shares  of  stock  from  a  railroad  company 
in  part  payment  for  a  debt  due  it.  The  par  value  of  the  stock 
received  by  the  construction  company  was  three  hundred  and 
fifty  thousand  dollars,  and  the  debt  satisfied  by  it  was  seventy 
thousand  dollars,  twenty  cents  on  the  dollar  of  the  par  value. 
It  was  sought  to  hold  the  company  for  the  unpaid  subscrip- 
tions. 

Had  the  case  been  the  usual  one  where  a  road  is  constructed 
for  a  fixed  sum  of  money  and  a  definite  amount  of  stock,  it 
might,  perhaps,  have  been  held  that  the  stock  was  fully  paid; 
but  the  stock  was  given  for  a  definite  sum  of  money,  and  it 
was  contended  that  it  was  the  usual  case  of  selling  stock  below 
par,  and  that  no  contract  with  the  corporation  could  release 
the  stockholder  from  his  liability  to  creditors.  The  court  ex- 
pressly afiirmed  the  doctrine  of  the  cases  above  cited,  but  said 
the  rule  did  not  apply  to  that  case.  All  the  cases  above  cited 
from  the  reports  of  the  supreme  court  of  the  United  States, 
and  many  more,  are  examined  and  approved.  The  distinction 
attempted  is  shown  as  follows:  "According  to  these  cases,  a 
stockholder,  becoming  such  by  formal  subscription  or  by  trans- 
fer on  the  books  of  the  corporation,  cannot  be  discharged  to 
the  injury  of  the  creditors  by  any  agreement,  arrangement,  oi* 
device  to  which  creditors  do  not  give  their  assent,  and  by 
which  the  stockholder  is  to  pay  less  than  the  amount  due  upon 
such  stock;  thus,  upon  the  ground  stated  in  Webster  v.  Up- 
ton, 91  U.  S.  65,  that  'neither  the  stockholders  nor  their 
agents,  the  directors,  can  rightfully  withhold  any  portion  of 
the  stock  from  the  reach  of  those  who  have  lawful  claims 
against  the  company,'  and  that  *the  stock  thus  held  in  trust 
is  the  whole  stock,  and  not  merely  that  percentage  of  it  which 
has  been  called  in  ^^"^  and  paid.'  The  present  case  presents 
features  that  are  not  to  be  found  in  the  others.  It  is  not  the 
case  of  an  ordinary  subscription  of  stock  in  a  given  amount; 
nor  is  it  strictly  one  of  an  ordinary  purchase  of  stock  for  pur- 
poses of  investment.  It  is  the  case  of  an  insolvent  railroad 
corporation  which,  in  consequence  of  its  inability  to  pay  credi- 
tors in  money,  was  threatened  with  bankruptcy,  and  which  re- 
fused or  was  unable  to  pay,  except  in  stock  which  was  without 
market  value/'    But  the  court  repeatedly  declares  that  it  haa 
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no  desire  to  modify  the  salutory  rule  laid  down  in  the  cases 
cited. 

In  Fogg  V.  Blair,  139  U.  S.  118,  11  Sup.  Ct.  Eep.  476,  the 
last  case  is  cited,  but  it  is  asserted  that  if  stock  is  sold  by  a 
corporation,  and  issued  as  fully  paid,  creditors  can  inquire  into 
the  real  consideration,  and  if  it  appears  that  the  transaction 
was  not  fair,  and  that  a  reasonable  equivalent  was  not  given 
for  the  stock,  the  holders  will  be  held  liable  to  creditors  as 
upon  an  unpaid  subscription. 

In  Handly  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  Eep.  530, 
similar  views  are  expressed.  In  that  case  eight  hundred  shares 
of  stock  were  given  away.  Three  hundred  shares  were  given 
to  its  stockholders.  Upon  these  it  was  held  that  the  stock- 
holder was  liable  to  creditors  for  the  par  value  of  the  shares  of 
stock.  Five  hundred  shares  were  given  as  a  bonus  to  pur- 
chasers of  bonds.  Upon  these  shares  of  stock  it  was  decided 
that  the  stockholder  was  not  liable.     They  were  fully  paid. 

I  must  agree  with  counsel  that  no  sufficient  grounds  appear 
for  the  distinction  made.  But  the  court  asserts  the  distinc- 
tion, and  rests  its  decision  upon  it,  and  vigorously  asserts  the 
general  rule,  and,  as  to  the  shares  of  stock  given  to  the  stock- 
holder, relies  upon  it. 

In  the  subsequent  case  of  Camden  v.  Stuart,  144  U.  S.  104, 
12  Sup.  Ct.  Rep.  585,  Mr.  Justice  Brown,  who  wrote  the  opin- 
ion in  Handly  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  Eep.  530, 
took  occasion  to  explain  the  position  of  that  court  upon  this 
subject.  He  said:  "It  is  the  settled  doctrine  of  this  court 
that  the  trust  arising  in  favor  of  creditors  by  the  subscription 
to  the  stock  of  a  corporation  cannot  be  defeated  by  a  simu- 
lated payment  of  such  subscription,  nor  by  any  device  short 
of  an  actual  payment  in  good  faith.  And  while  any  settlement 
or  eatisfaction  of  such  subscription  may  be  good  as  between 
the  corporation  and  the  stockholders,  it  is  unavailing  as  against 
the  creditors.  Nothing  that  was  ^^^  said  in  the  recent  cases 
of  Clark  v.  Bever,  139  U.  S.  96,  11  Sup.  Ct.  Rep.  408,  Fogg 
V.  Blair,  139  U.  S.  118,  11  Sup.  Ct.  Rep.  476,  or  Handly  v. 
Stutz,  139  U.  S.  417,  11  Sup.  Ct.  Rep.  530,  was  intended  to 
overrule  or  qualify  in  any  way  the  wholesome  principle  adopted 
by  this  court  in  the  earlier  cases,  especiaUy  as  applied  to  the 
original  subscribers  to  stock." 

Some  few  cases  are  cited  from  the  state  reports  which,  it  is 
claimed,  held  a  different  view.  Opposing  counsel  contend  that 
there  is  no  real  difference.    I  only  wish  to  say  that,  if  they  do 
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hold  a  different  principle,  they  are  not  in  line  with  the  current 
of  decisions  upon  the  subject. 

There  is  nothing  in  the  proposition  that  the  respondents 
did  not  subscribe  for  their  stock,  but  purchased  it  from  the 
corporation.  It  was  not  necessary  that  they  should  in  writing 
or  otlierwise  formally  agree  to  pay  the  par  value  of  the  stock. 
The  fact  that  they  owned  the  stock  fixed  their  liability :  Walter 
V.  Merced  Academy  Assn.,  126  Cal.  582,  59  Pac.  136,  and  au- 
thorities there  cited.  In  this  case,  all  should  be  deemed  sub- 
scribers, for  it  was  agreed  among  themselves  that  all  stock 
should  be  sold  for  twenty  dollars  per  share,  fully  paid  up.  The 
sale  of  the  stock  and  payment  for  it,  as  agreed — twenty  dollars 
per  share — ^for  the  first  time  provided  constituents  for  the  com- 
pany and  gave  it  life.  The  sale  of  the  stock  was  an  ineffective 
device  to  escape  liability  for  subscriptions. 

These  considerations  seem  to  me  to  dispose  of  the  conten- 
tions both  of  Halfhill  and  Conroy.  If  there  was  no  call  for 
the  unpaid  portion  of  the  stock  liability,  the  statute  of  limita- 
tions has  not  commenced  to  run,  and  we  need  not  consider  the 
further  answer  to  the  contention,  that  no  cause  of  action 
would  accrue  to  the  creditors  until  the  insolvency  of  the  cor- 
poration gave  to  them  the  right  to  maintain  a  creditors'  bill. 

We  are  not  inclined  to  extend  the  doctrine  of  In  re  South 
Mountain  Min.  Co.,  7  Saw.  30,  5  Fed.  403,  to  this  case,  even 
if  we  were  prepared  to  indorse  the  principle  there  announced. 
This  is  not  such  a  mining  corporation  as  was  there  considered. 
We  refrain,  therefore,  from  a  discussion  of  the  question  sug- 
gested. 

Kespondent  Flint  contends  that  he  had  ceased  to  be  a  stock- 
holder before  this  proceeding  was  commenced.  The  evidence 
fails  to  show  a  transfer.  The  secretary  of  the  corporation 
testified  that  one  Snediker  applied  to  him  to  have  the  shares 
*®®  transferred  to  one  Mahony,  to  whom  Snediker  said  Flint 
had  transferred  the  stock.  He  showed  no  authority  from  Ma- 
hony to  act  for  him,  and  there  is  no  evidence  that  Mahony  ever 
accepted  or  consented  to  such  transfer.  No  transfer  was  in 
fact  made  on  the  books.  In  such  a  case,  where  the  actual  re- 
sult may  have  been  to  transfer  a  liability  and  not  a  thing  of 
value,  it  is  particularly  necessary  to  show  that  the  transfer 
was  with  the  knowledge  and  consent  of  the  transferee. 

As  to  Flint  and  Conroy,  the  judgment  was  one  of  nonsuit. 
In  such  a  case,  the  presumptions  are  not  strong  for  the  cor- 
rectness of  the  ruling.    The  evidence  must  be  construed  as 
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strongly  as  possible  the  other  way;  for  if  there  is  any  sub- 
stantial evidence  for  the  plaintiff,  he  is  entitled  to  a  judgment 
upon  the  merits. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 

Corporations— Trust  Fund.— The  assets  of  a  corporation  are  a 
trust  fund  for  the  payment  of  its  debts:  Singer  v.  Hutchinson,  183 
Ul.  606,  75  Am.  St  Rep.  133,  56  N.  E.  388;  In  re  Broclcway  Mfg.  Co., 
80  Me.  121,  56  Am.  St.  Rep.  401,  35  Atl.  1012;  Buclc  v.  Ross,  68 
Conn.  20,  57  Am.  St.  Rep.  60,  35  Atl.  763;  Crofoot  v.  Thatcher,  19 
Utih,  212.  75  Am.   St.  Rep.  725,  57  Pac.  171. 

Corporations.— Unpaid  Subscriptions  to  the  capital  stock  of  a  cor- 
poration are  a  trust  fund  for  the  benefit  of  creditors:  See  the  mono- 
graphic note  to  Thompson  v.  Reno  Sav.  BaulE,  3  Am.  St,  Rep.  808; 
Crofoot  V.  Thatcher,  19  Utah,  212,  75  Am.  St.  Rep.  725,  57  Pac.  171. 
And,  as  a  general  rule,  a  corporation  cannot  issue  its  stoclt  at 
less  than  the  par  value,  and  preclude  its  creditors  from  compelling 
the  payment  of  the  difference  between  the  par  value  and  the  amount 
paid  for  the  stock:  See  the  monographic  note  to  Thompson  v.  Reno 
Sav.  Bank,  3  Am.  St.  Rep.  820.  Consult,  also,  Wishard  v.  Hansen, 
99  Iowa,  307,  61  Am.  St.  Rep.  238,  68  N.  W.  691*,  Coleman  v.  Howe, 
154  111.  458,  45  Am.  St.  Rep.  133,  39  N.  B.  725;  Hospes  v.  North- 
western Mfg.  Co.,  48  Minn.  174,  31  Am.  St.  Rep.  637.  50  N.  W.  1117, 


PHILLIPS  V.  CARTER. 
(135  Cal.  604,  67  Pac.  1031.] 

PUBLIC  LANDS— PATENT— COLLATERAL  ATTACK.— A' 
desert  Luid  patent  cannot  be  collaterally  attacked  for  mere  irregu- 
larity In  its  Issuance  by  one  who  has  no  superior  equities  to  the 
bolder  of  the  legal  title,  or  has  not  connected  himself  with  the 
paramount  source  of  title,  and  who  claims  to  hold  adversely  to  the 
legal  title,    (p.  153.) 

PUBLIC  LANDS-ASSIGNMENT  OF  RIGHT  OP  ENTRY  — 
A  right  of  entry  to  desert  land  in  favor  of  one  who  has  reclaimed 
such  land  is  assignable,  and  passes  upon  the  death  of  the  entry- 
man  to  his  widow  under  a  residuary  devise  to  her,  and  by  her  may 
then  be  assigned  to  one  who  may  then  obtain  patent  under  such 
entry,     (p.  154.) 

Roth  &  McFadzean,  for  the  appellants. 

Hannah  &  Miller  and  T.  M.  McNamara,  for  the  respondent. 

«o»  HENSHAW,  J.    This  action  is   ejectment.     Plaintiff 
claimed  and  proved  title  under  a  patent  of  the  United  States. 
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The  land  was  reclaimed  under  the  desert  land  act  of  1877. 
The  defendants,  in  possession,  did  not  connect  themselves,  and 
did  not  pretend  to  connect  themselves,  with  the  paramount 
source  of  title.  They  were  trespassers,  and  their  contention 
is,  that  the  patent  issued  is  void.  They  offered  evidence  which, 
they  insist,  established  their  contention,  and  it  was  rejected 
by  the  court.  The  soundness  of  the  court's  ruling  in  this  re- 
gard is  the  principal  matter  in  controversy.  The  matters 
which  the  defendants  sought  to  establish  by  the  rejected  evi- 
dence are  not  seriously  in  dispute.  They  are  the  following: 
One  J.  A.  Foster  made  an  entry  of  the  land  in  1877  under  the 
desert  land  act.  Foster  died  on  April  21,  1886,  leaving  a 
will.  His  will  did  not  specifically  mention  the  land  in  contro- 
versy. His  widow,  Janie  A.  Foster,  was  the  residuary  devisee 
and  legatee,  and  decree  of  distribution  was  made  to  her  in  ac- 
cordance with  the  terms  of  the  will.  On  the  eighteenth  day 
of  April,  1896,  the  widow  sold  and  conveyed  all  her  rights  to 
the  land  in  question  to  plaintiff.  Plaintiff,  on  May  9,  1896, 
made  final  proof  and  payment  and  received  his  final  certificate, 
and  on  July  25,  1898,  obtained  his  patent.  Defendants  en- 
tered into  possession  after  final  proof  and  payment  so  made. 
During  the  lifetime  of  Foster  the  land  had  been  irrigated  and 
reclaimed  by  him,  or  by  those  acting  in  his  behalf.  The  origi- 
nal desert  entry  of  Foster,  with  many  ®^*^  others  in  the  same 
district,  had  been  suspended  by  the  general  land  office,  and 
80  remained  until  after  1890,  during  which  time  it  was,  of 
course,  impossible  for  Foster  to  make  final  proof  and  payment. 
The  final  proof  and  payment,  however,  were  in  fact  made  with- 
in the  time  allowed  by  the  land  department  after  removal  of 
the  suspension. 

The  fundamental  contention  of  appellants  growing  out  of 
this  state  of  facts  is  that,  under  the  desert  land  act,  the  right 
of  entry  is  a  personal  right  which  dies  with  the  entryman,  is 
not  subject  to  assignment  during  his  life,  and  does  not  descend 
upon  his  death. 

The  court,  as  has  been  said,  rejected  the  offered  evidence 
upon  the  ground  that  the  patent  upon  its  face  was  regular  and 
not  void ;  that,  looking  back  of  the  patent,  there  was  a  law  au- 
thorizing its  issuance,  and  if  any  irregularity  accompanied  that 
issuance,  it  could  only  be  taken  advantage  of  by  one  with  su- 
perior equities  to  the  holder  of  the  legal  title,  or  by  one  who 
connected  himself  with  the  paramount  source  of  title,  and  not 
at  all  by  one  claiming  in  hostility  to  ihe  patent,  and  whose 
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sole  claim  to  the  land  came  from  an  entry  upon  and  adverse 
holding  of  it  against  the  legal  title:  Gale  v.  Best,  78  Cal.  239, 
12  Am.  St.  Rep.  44,  20  Pac.  550;  Smelting  Co.  v.  Kemp,  104 
U.  S.  636 ;  Steel  v.  Smelting  Co.,  106  U.  S.  447,  1  Sup.  Ct. 
Rep.  389;  Hartman  v.  Warren,  76  Fed.  167;  Doll  v.  Meador, 
16  Cal.  326;  Chapman  v.  Quinn,  56  Cal.  266;  Galvin  v.  Palmer, 
113  Cal.  63,  45  Pac.  677.  In  this  conclusion  we  think  the  court 
was  perfectly  correct;  hut  even  if  the  rejected  evidence  .be 
considered,  the  position  of  appellants  would  not  be  bettered. 
There  is  nothing  in  the  desert  land  act  of  1877,  nor  in  the  act 
of  March  3,  1891,  amendatory  thereof,  which  either  in  terms 
or  by  express  implication  prohibits  assignments;  and  while  it 
is  true  that  in  construing  the  acts  of  the  government  and  of 
the  grants  depending  thereon,  the  rule  of  construction  is  that 
moot  favorable  to  the  grantor,  yet  the  highest  tribunal  of  the 
country,  and  the  court  of  last  resort  for  the  construction  of 
euch  acts,  has  uniformly  held  that  this  rule  does  not  impose 
Buch  a  limitation  upon  ownership,  unless  by  express  provision, 
or  by  necessary  implication,  the  law  must  be  so  read.  Thus, 
in  Webster  v.  Luther,  163  U.  S.  331,  16  Sup.  Ct.  Rep.  963,  the 
court,  discussing  the  law  affecting  the  sale  and  transfer  of  sol- 
diers' additional  homestead  rights  before  entry,  ^^"^  says: 
**The  presumption  is  that  Congress  intended  to  make  this  right 
as  valuable  as  possible Any  restriction  upon  its  alien- 
ation must  decrease  its  value.  We  are  unable  to  find  anything 
in  the  acts  of  Congress  or  in  the  dictates  of  an  enlightened 
public  policy  that  requires  the  imposition  of  any  such  restraint. 
On  the  other  hand,  the  general  rule  of  law  which  discourages 
all  restraints  upon  alienation,  the  marked  contrast  between 
the  purpose  and  the  provisions  of  the  grant  of  the  right  to  the 
additional  land,  and  the  history  of  the  legislation  which  is  codi- 
fied in  the  existing  homestead  law,  leave  us  without  doubt  that 
the  assignment  before  entry  of  the  right  to  this  additional  land 
granted  by  United  States  Revised  Statutes,  section  2306,  con- 
travenes no  public  policy  of  the  nation,  violates  no  statute,  and 
is  valid."  Without  multiplying  authorities  upon  this  propo- 
sition, it  is  sufficient  to  refer  to  the  language  of  this  court  in 
Rose  V.  Nevada  etc.  Lumber  Co.,  73  Cal.  3S5,  15  Pac.  19,  where 
it  ii  said:  "In  the  absence  of  an  express  prohibition  against 
an  alienation  of  the  property  by  the  complainant  after  the  is- 
suance of  a  certificate  from  the  general  land  office  to  locate 
in  person  or  by  agent,  a  certain  number  of  acres,  we  cannot  say 
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that  the  right  so  to  alienate  does  not  exist.  It  is  a  right  which 
need  not  in  terms  be  granted  by  the  sovereign  authority,  for 
it  exists,  if  not  expressly  prohibited  or  opposed  to  public  pol- 
icy." 

The  right  of  alienation  or  assignment,  therefore,  in  the  ab- 
sence of  imposed  restriction,  vests  in  the  entrjnnan,  and,  as 
has  been  said,  there  is  nothing  in  the  law  imposing  such  re- 
striction, while,  upon  the  other  hand,  equitable  considerations 
impel  strongly  to  the  view  that  such  rights  should  be  assign- 
able. The  case  at  bar  is  illustrative  of  this.  Foster  had  filed 
his  declaratory  statement,  paid  twenty  per  cent  of  the  purchase 
price,  and  reclaimed  the  land  by  irrigation  as  required  by  law. 
He  was  not  permitted  to  make  his  final  payment  and  proof,  be- 
cause the  right  to  do  so  had  been  peremptorily  suspended  by 
order  of  the  land  department.  Foster  then,  having  done  all 
that  the  law  requires,  and  being  unable  to  obtain  his  patent, 
dies.  To  hold  that  his  right,  perfected  in  so  far  as  he  could 
perfect  it,  was  not  alienable,  and  did  not  descend,  would  mean 
that  the  policy  of  the  government  was  to  deprive  his  heirs  of 
the  fruits  of  his  labor  and  expenditures,  and  leave  the  land, 
with  all  its  improvements,  open  ®®®  to  the  first  comer  who 
might  obtain  possession  of  it.  The  central  idea,  and  the  whole 
policy  of  the  government,  in  dealing  with  these  arid  lands,  was 
to  secure  their  reclamation  upon  moderate  terms  for  the  bene- 
fit of  the  country.  While,  of  course,  having  no  determinative 
weight  in  the  matter,  the  views  of  the  land  department  are 
entitled  to  consideration.  The  receipts  which  they  originally 
issued  under  the  act  of  1877  tacitly  assumed  that  the  rights 
of  the  entryman  were  alienable,  and  provided  in  terms  that  a 
patent  should  issue  to  the  entryman  "or  his  assigns  or  legal 
representatives."  Later,  however,  the  department  apparently 
began  to  doubt  the  soundness  of  its  construction  of  the  act,  and 
announced  that,  \vhile  it  would  not  recognize  future  assign- 
ments, it  would  recognize  entries  which  had  been  assigned  prior 
to  the  promulgation  of  the  last  decision,  and  that  patents 
therefor  would  be  issued  to  assignees.  Later  again  it  fully 
recognized  the  assignability  of  such  entries.  Finally,  it  may 
be  said  that  the  fancied  evils  which  appellant  sees  in  the  con- 
struction that  such  entries  are  assignable,  and  that  it  was  to 
avoid  these  evils  that  Congress  did  not  in  the  act  of  1877  ex- 
pressly make  them  assi^able,  are  entirely  disposed  of  by  the 
fact  that  Congress,  in  the  amendatory  act  of  1891,  instead  of 


15G  Amcuican  State  Reports,  Vol.  87.    [California, 

expressly  declaring  them  to  be  unassignable,  expressly  declared 
them  to  be  assignable. 
The  judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Land  Patent— Impeachment.— A  patent  to  public  land  Issued  by 
the  general  land  otfice.  and  not  void  upon  Its  face,  cauuot  be  ques- 
tioned, either  directly  or  collaterally,  by  persons  who  do  not  show 
themselves  to  be  in  privity  with  a  common  or  paramount  source  of 
title:  Johnson  v.  Drew,  34  Fla.  130,  43  Am.  St.  Rep,  172,  15  South. 
780.  The  Issuance  of  a  patent  to  public  land  by  the  proper  officers 
of  the  land  department  cannot  be  collaterally  attacked:  Gale  v. 
Best,  78  Cal.  231"),  12  Am.  St.  Rep.  44,  20  Pac.  550;  Johnson  v.  Drew, 
84  Fla.  130.  4".  Am.  St  Rep.  172,  15  South.  780.  See,  too,  Lamprey 
V.  Mead,  54  Minn.  290,  40  Am.  St.  Rep.  328,  55  N.  W.  1132.  But  a 
patent  may  be  shown  to  be  void,  whether  In  a  collateral  proceeding 
or  not,  by  proving  that  the  land  department  had  no  jurisdiction  to 
dispose  of  the  land  described  In  the  patent:  Edwards  v.  Rolley,  96 
Cal.  408,  31  Am.  St.  Rep.  234,  31  Pac.  267. 

Public  Lands.— On  the  transfer  of  settlers'  rights,  see  Moffatt  v. 
BulRon,  96  Cal.  106,  31  Am.  St.  Rep.  192,  and  note,  30  Pac.  1022. 
And  on  encumbrances  by  claimants  of  public  lands,  see  the  mono- 
graphic note  to  Wilcox  v.  John,  52  Am.  St  Rep.  249-254.  The  owner 
of  a  timber  claim  has  no  devisable  interest  therein  before  p'atent 
Issues:  Cooper  v.  Wilder,  111  Cal.  191,  52  Am.  St  Rep.  163,  43  Pac. 
691.  See,  in  this  connection,  Wittenbrock  v.  Wheadon,  128  Cal. 
150,  79  Am.  St.  Rep.  32,  60  Pac.  664. 


JOHITSON  V.  LANGDON". 
[135  Cal.  624,  67  Pac.  1050.] 

CORPORATIONS— INSPECTION  OF  BOOKS— MANDAMUS. 
A  stockholder  in  a  corporation  has  the  right  to  inspect  Its  books, 
records,  and  journals,  and  mandamus  against  their  legal  custodian 
to  compel  the  permission  of  inspection  Is  the  appropriate  remedy 
of  the  stockholder  upon  refusal  to  allow  him  such  inspection,  (p. " 
158.) 

CORPORATIONS  —  RIGHT  TO  INSPEOT  BOOKS  —  DE- 
FENSE—Upon  an  application  by  mandamus  by  a  stockholder  to 
compel  permission  to  inspect  the  books,  records,  and  journals  of 
the  corporation,  It  Is  no  defense  that  the  objects  and  purposes  of 
the  Inspection  are  Improper,  and  that  the  petitioner  desires  to 
Injure  the  business  of  the  corporation.  The  shareholder  Is  not  re- 
quired to  show  any  reason  or  occasion  for  making  the  examination, 
nor  can  his  right  thereto  be  defeated  by  Inquiry  into  his  motivea 
therefor,    (p.  158.) 

W.  H.  Carlin,  for  the  appellant. 

J.  E.  Bbert  and  Johnson  &  Eedington,  for  the  respondent 
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«24  COOPEE,  C.  Plaintiff,  a  stockholder  of  the  corpora- 
tion of  which  defendant  is  secretary,  filed  his  verified  petition 
for  a  writ  of  mandate  to  compel  defendant,  as  such  secretary, 
to  permit  him  to  inspect  the  books,  records,  and  journals  of 
the  said  corporation.  After  a  demurrer  was  overruled  to  the 
complaint,  the  defendant  answered,  and  in  his  answer  set  forth 
affirmatively  that  the  object  and  purpose  of  the  plaintiff  is  to 
injure  the  corporation  of  which  defendant  is  secretary,  and 
to  gain  information  for  the  private  use  of  plaintiff,  in  connec- 
tion with  two  other  corporations,  of  which  plaintiff  is  a  stock- 
holder, engaged  in  a  similar  business  to  that  of  the  corpora- 
tion represented  by  defendant. 

The  court  below,  on  motion  of  plaintiff,  made  an  order 
striking  out  the  affirmative  portion  of  defendant's  answer. 
Defendant  then  admitted  in  open  court  that  he  had  refused, 
®2*  and  continued  to  refuse,  to  allow  plaintiff,  as  a  stockholder, 
to  inspect  the  list  of  subscribers  and  advertising  contracts  of 
the  corporation  represented  by  him. 

The  court  thereupon  filed  findings,  upon  which  judgment 
was  entered  for  plaintiff  as  prayed.  This  appeal  is  from  the 
judgment. 

It  is  contended  by  appellant  that  the  petition  does  not  state 
facts  sufficient,  and  that  the  court  erred  in  striking  out  the 
affirmative  answer.  A  writ  of  mandate  will  issue  from  a  su- 
perior court  to  any  inferior  tribunal,  board,  or  person  to  com- 
pel the  performance  of  an  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office  in  all  cases  where  there  is  not 
a  plain,  speedy,  and  adequate  remedy  in  the  ordinary  course 
of  law :  Code  Civ.  Proc,  sees.  1085,  1086.  It  is  provided  in  the 
constitution  that  every  corporation  doing  business  in  this  state 
tshall  have  and  maintain  an  office  or  place  for  the  transaction 
of  its  business,  where  transfers  of  stock  shall  be  made,  and  in 
which  shall  be  kept,  for  inspection  by  every  person  having  an 
interest  therein,  books  in  which  shall  be  recorded  certain 
transactions:  Const.,  art.  12,  sec.  14. 

The  code  requires  all  corporations  for  profit  to  keep  a  record, 
among  other  things,  of  all  their  business  transactions,  "such 
records  to  be  open  to  the  inspection  of  any  director,  member, 
stockholder,  or  creditor  of  the  corporation":  Civ.  Code,  sec. 
377. 

It  is  admitted  that  the  defendant,  as  secretary,  has  charge 
of  the  books,  records,  and  entries  of  business  transactions  of 
the  corporation.     In  such  matters  he  represents  the  corpora- 
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tion.  It  seems  evident  that  it  is  the  right  of  plaintiff  to  in- 
gpect,  and  the  duty  of  defendant  to  allow  the  inspection,  of  the 
records  of  the  corporation.  As  a  stockholder,  plaintiff  is  in- 
terested in  all  the  affairs  and  the  management  of  the  corpora- 
tion. He  is,  in  one  sense,  a  part  owner  of  the  assets,  his  part 
being  represented  by  the  number  of  shares  owned  by  him.  The 
corporation  is  a  creature  of  the  statute,  and  it  is  subject  to  the 
constitution  and  laws  of  the  state  under  which  it  was  incor- 
porated, and  under  whose  protection  it  transacts  business.  The 
action  at  law  for  damages  is  not  a  plain,  speedy,  or  adequate 
remedy.  Such  action  might  be  delayed  until  the  judgment 
that  might  be  obtained  could  not  be  enforced.  The  "^®  very 
information  sought  by  the  stockholder,  and  withheld  from  him 
by  the  corporation,  might  be  the  basis  of  the  action  for  dam- 
ages. The  law  does  not  contemplate  that  the  stockholder's 
right  to  an  inspection  shall  be  defeated  by  showing  that  he 
could  maintain  an  action  for  damages.  The  remedy  by  man- 
damus is  the  appropriate  remedy  of  the  stockholder  in  case  of 
a  refusal  of  the  statutory  right :  High  on  Extraordinary  Legal 
Remedies,  3d  ed.,  sec.  308,  and  cases  cited;  2  Cook  on  Corpo- 
rations, 4th  ed.,  sec.  514. 

At  common  law  the  stockholders  of  a  corporation  had  the 
right  to  examine,  at  reasonable  times,  the  records  and  books 
of  the  corporation:  2  Cook  on  Corporations,  sec.  513;  Stone 
V.  Kellogg,  165  HI.  204,  56  Am.  St.  Rep.  240,  46  N.  E.  222. 
But  the  writ  would  not  issue  as  a  matter  of  course  to  enforce 
a  mere  naked  right,  or  to  gratify  mere  idle  curiosity,  but  it 
was  necessary  for  the  petitioner  to  show  some  specific  interest 
at  stake  rendering  the  inspection  necessary,  or  some  beneficial 
purpose  for  which  the  examination  was  desired:  High  on  Ex- 
traordinary Legal  Remedies,  3d  ed.,  sec.  310.  But  the  great 
weight  of  the  American  authorities  is  to  the  effect  that  where 
the  right  is  statutory  it  is  not  necessary  for  the  petition  to 
aver  or  show  the  purposes  or  object  of  the  inspection.  Neither 
is  it  any  defense  to  allege  that  the  objects  and  purposes  are 
improper,  and  that  the  petitioner  desires  to  injure  the  business 
of  the  corporation.  The  clear  legal  right  given  by  the  consti- 
tution and  the  statute  cannot  be  defeated  by  stopping  to  in- 
quire into  motives.  If  this  were  so,  the  stockholder  would  be 
driven  from  the  certain  definite  right  given  him  by  the  statute 
to  the  realm  of  uncertainty  and  speculation.  The  small  stock- 
holder— whose  rights  are  as  sacred  in  the  eyes  of  the  law  as 
those  of  the  rich  owner  of  the  majority  of  the  stock — would 
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be  refused  the  right  of  inspection  given  him  by  the  statute, 
and  when  he  comes  into  court  setting  forth  his  rights,  and  the 
fact  that  he  is  a  stockholder,  and  has  been  refused  permission 
to  inspect  the  books,  he  is  met  by  an  answer  of  the  corporation 
setting  forth  that  he  is  not  seeking  the  information  nor  the 
inspection  for  any  legitimate  purpose,  and  that  his  motives 
are  improper.  In  the  trial  of  this  affirmative  defense  wit- 
nesses are  required  and  expenses  incurred.  If  the  court  should 
find  in  favor  of  ®^''  the  corporation,  and  deny  the  petitioner's 
right,  he  is  driven  to  an  appeal.  In  the  appellate  court  he  is 
met  by  tl^  rule  that  a  finding  of  fact  based  upon  conflicting 
testimony  cannot  be  disturbed.  Thus  the  certain,  adequate, 
and  summary  remedy  for  the  right  given  by  statute  is  driven 
into  the  realm  of  uncertainty,  expense,  and  delay.  Such  was 
not  the  intent  of  the  framers  of  the  constitution,  nor  of  the 
legislature  in  enacting  the  statute.  The  statute  is  founded 
upon  the  principle  that  the  shareholders  have  a  right  to  be 
fully  informed  as  to  the  conditions  of  the  corporation,  the 
manner  in  which  its  affairs  are  conducted,  and  how  the  capital 
to  which  they  have  contributed  is  employed  and  managed.  The 
shareholder  is  not  required  to  show  any  reason  or  occasion  for 
making  the  examination.  Nor  can  he  be  met  with  the  defense 
that  his  motives  are  improper:  People  v.  Goldstein,  37  N.  Y. 
App.  Div.  550,  56  N.  Y.  Supp.  306;  State  v.  St.  Louis  etc.  Ey. 
Co.,  29  Mo.  App.  307;  Stone  v.  Kellogg,  165  111.  204,  56  Am. 
St.  Rep.  240,  46  N.  E.  222;  Foster  v.  White,  86  Ala.  469,  6 
South.  88;  Mitchell  v.  Rubber  Reclaiming  Co.  (N".  J.),  24  Atl. 
407;  Weihenmayer  v.  Bitner,  88  Md.  325,  42  Atl.  245;  Cin- 
cinnati Volksblatt  Co.  v.  Hoffmeister,  62  Ohio  St.  199,  78  Am. 
St.  Rep.  707,  56  N.  E.  1033;  Dickerman  v.  Northern  Trust 
Co.,  176  U.  S.  190,  20  Sup.  Ct.  Rep.  311. 

It  may  be  conceded  that  cases  may  arise  in  which  a  small 
stockholder,  largely  interested  in  some  other  corporation,  de- 
sires the  information  for  improper  purposes.  But  we  cannot 
presume  such  purpose  or  motive,  nor  can  we  allow  it  as  a  de- 
fense to  an  application  for  a  writ  of  mandate.  We  must  pre- 
sume that  the  owner  of  part  of  the  stock  of  a  corporation  is 
interested  in  its  welfare  and  prosperity;  that  he  desires  to 
know  the  condition  of  its  business  affairs,  for  the  same  reason 
that  any  prudent  business  man  would  desire  to  know  the  con- 
dition and  management  of  his  private  affairs.  If  the  corpora- 
tion might  be  injured  in  certain  cases,  it  is  no  more  than  ia 
often  the  case  with  private  owners  of  property.    The  law  will 
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presume  that  any  damage  done  by  a  stockholder  to  the  cor- 
poration of  which  he  is  a  member  can  be  recovered  in  an  action 
at  law.  When  a  case  arises  in  which  the  stockholder  has  ob- 
tained information  of  a  secret  nature,  and  furnished  it  to  a 
rival  company  or  coi-poration,  to  the  injury  and  damage  of  the 
corporation  for  whom  the  information  is  obtained,  it  **^*  will 
be  time  to  deal  with  it.  We  do  not  think  public  policy  de- 
mands that  such  defense  can  be  made  to  a  clear  legal  right. 
We  advise  that  the  judgment  be  affirmed. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Harrison  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


The  Bight  of  a  Stockholder  to  Inspect  the  Books  and  papers  of 
the  corporation  Is  usually  enforced  by  mandamus:  Stone  v.  Kellogg, 
165  111.  192,  56  Am.  St.  Rep.  240,  46  N.  E.  222;  State  v.  North  Amerl- 
can  Land  etc.  Co.,  106  La.  621,  post,  p.  309,  31  South.  172;  but  In- 
junction is  a  proper  remedy:  Cincinnati  Volksblatt  Co.  v.  Hofif- 
meister,  62  Ohio  St.  189,  78  Am.  St.  Rep.  707,  56  N.  E.  1033.  The 
right  is  absolute,  except  that  it  shall  not  be  exercised  from  idle 
curiosity  or  for  Improper  or  unlawful  motives.  Their  custodian 
cannot  question  the  motives  and  puiiJoses  of  the  stockholder  in 
making  the  examination:  Stone  v.  Kellogg,  165  111.  192,  56  Am. 
St  Rep.  240,  46  N.  E.  222;  Cincinnati  Volksblatt  Co.  v.  Hoffmeister, 
62  Ohio  St.  189,  78  Am.  St.  Rep.  707,  56  N.  E.  1033;  Ellsworth  v. 
Dorwart,  95  Iowa,  108,  58  Am.  St  Rep.  427,  63  N.  W.  588.  It  has 
been  held,  however,  that  the  refusal  of  the  right  to  Inspect  the 
corporate  books  Is  justifiable  when  curiosity  Is  the  motive,  or  when 
the  object  Is  manifestly  in  opposition  to  the  interests  of  the  cor- 
poration: Leeendre  v.  New  Orleans  Brew.  Assn.,  45  La.  Ann.  669, 
40  Am.  St  Rep.  243,  12  South.  837. 
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KOEPKE  V.  HILL. 
[157  Ind.  172,  60  N.  B.  1039.] 

JUDGMENTS— COLLATERAL  ATTACK.— Whenever  a  court 
Is  confronted  with  a  question  which  It  has  a  right  to  decide,  Its 
erroneous  judgment  will  not  be  subject  to  a  collateral  attack,  Irre- 
Bpectlve  of  whether  the  mistake  of  law  concerned  the  common, 
statutory,  or  constitutional  law.    (p.  164.) 

A  JUDGMENT  UNDER  A  STATUTE  ERRONEOUSLY 
HELD  CONSTITUTIONAL  is  not  void.     (p.  166.) 

HABEAS  CORPUS— UNCONSTITUTIONAL  ORDINANCE.— 
A  Judgment  of  conviction  of  a  competent  court  Is  not  void  be- 
cause the  statute  or  ordinance  that  defines  the  offense  Is  unconsti- 
tutional, and  the  refusal  to  quash  a  writ  of  habeas  corpus  for  the 
release  of  the  defendant  is  error,    (pp.  163,  166.) 

A.  Gilchrist,  C.  A.  De  Bruler,  and  D.  C.  Givens,  for  the 
appellant. 

F.  B.  Poeey  and  D.  Q.  Chappell,  for  the  appellee. 

*'"  BAKEK,  J.  On  his  application  for  a  writ  of  habeas 
corpus,  appellee  was  discharged  from  the  custody  of  appellant 
as  sheriff  of  Vanderburgh  county. 

The  facts  shown  by  the  petition  are  these :  In  1893  the  leg- 
islature gave  to  cities  of  the  class  to  which  Evansville,  in  Van- 
derburgh county,  belongs  the  right  "to  license,  tax,  and  regu- 
late branch  stores  or  establishments,  and  all  other  concerns 
established  in  aaid  city  for  temporary  business  only":  Burns' 
Eev.  Stats.  1894,  sec.  3927.  The  city  of  Evansville  in  1894 
passed  and  promulgated  an  ordinance  entitled,  **An  Oirdiuance 
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to  license,  t&x,  and  regulate  branch  stores  or  establishments 
«nd  all  other  concerns  established  in  the  city  of  Evftnsville  for 
iemporary  business  only."  The  first  section  declared  "that  it 
•hall  be  unlawful  to  establish,  conduct,  or  maintain  any  branch 
•tore  or  establishment,  or  any  other  store  or  concern  in  said 
city  for  temporary  business  only,  without  first  procuring  » 
license  therefor."  The  second  sectioA  fixed  the  license  fee  at 
twenty-five  dollars  a  day  for  the  first  thirty  days  and  ten  dol- 
lars a  day  for  each  day  thereafter.  The  third  section  pre- 
scribed how  an  application  for  license  should  be  made.  The 
fourth  section  denounced  the  maintenance  of  branch  or  tem- 
porary stores  without  license,  and  provided  a  fine  for  each  day's 
Tiolation.  The  fifth  section  declared  an  emergency.  The 
•ixth  and  last  section  repealed  conflicting  ordinances.  In  1899 
appellee,  as  agent  of  a  Chicago  house,  opened  in  Evansville  a 
temporary  store  for  the  sale  of  works  of  art.  The  business 
was  innocuous  to  public  morals.  After  appellee  had  conducted 
the  business  some  time,  twenty-six  affidavits  were  filed  in  the 
police  court  of  the  dty  of  Evansville,  each  charging  that  ap- 
pellee on  a  day  named  "did  violate  sections  3  and  4  of  an  ordi- 
nance of  said  city,  which  ordinance  was  duly  passed  by  the 
common  council  of  said  city  on  October  8,  1894,  and  duly  pub- 
lished according  to  law  on  October  ^''^  9  and  16,  1894,  by 
then  and  there  unlawfully  establishing,  locating,  conducting, 
and  maintaining  a  temporary  store  for  the  sale  of  pictures  and 
merchandise  ia.  the  city  of  Evansville  for  temporary  business 
only,  without  first  procuring,  a  license  to  do  so."  Warrants 
were  issued,  upon  which  appellee  was  arrested,  and  brought 
before  the  court.  He  pleaded  not  guilty,  was  tried,  convicted, 
and  sentenced  in  each  case  to  pay  a  fine  of  ten  dollars  and  costs. 
On  default  of  payment  of  the  fines,  mittimuses  were  issued, 
on  which  appellee  was  committed  to  the  custody  of  appellant 
■as  sheriff,  and  the  time  of  commitment  had  not  expired  when 
appellee's  petition  for  habeas  corpus  was  filed  in  the  Vander- 
burgh circuit  court.  Appellee,  in  his  petition,  alleged  "that 
his  restraint  is  illegal  in  this,  that  said  pretended  ordinance  is 
lepugnant  to  the  constitution  of  the  state  of  Indiana  and  to 
the  constitution  of  the  United  States,  and  is  beyond  the 
authority  of  the  city  of  Evansville,  because  no  such  power 
lias  been  granted  to  it  by  its  charter  or  the  laws  of  the  state." 
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Appellant's  motion  to  quash  the  writ  was  OTemiled,  and 
error  is  assigned  on  that  ruling,  among  others. 

Counsel  for  appellee  very  forcefully  contend  that  the  ordi- 
nance is  invalid  on  the  grounds  stated  in  the  petition.  Coun- 
sel for  appellant  with  equal  vigor  argue  to  the  contrary,  but 
first  insist  that  the  question  as  to  the  proper  construction  of 
the  various  constitutional  provisions,  and  of  the  statutes  con- 
ferring powers  upon  cities,  and  of  the  ordinance  of  the  city 
of  Evansville,  was  not  open  to  investigation  on  habeas  corpus 
proceedings.  Whether  or  not  this  contention  is  true  is  a  ques- 
tion that  lies  at  the  threshold  of  the  case. 

Section  1133  of  Burns'  Eevised  Statutes  of  1894  CRev 
Stats.  1881,  and  Horner's  Eev.  Stats.  1897,  sec.  1119),  provides 
that  "no  court  or  judge  shall  inquire  into  the  legality  of  any 
judgment  or  process  whereby  the  party  is  in  his  custody,  or 
discharge  him  when  the  term  of  commitment  has  not  expired, 
in  either  of  the  cases  following:  ....  2.  Upon  any  process 
issued  on  any  final  judgment  of  a  court  of  competent  juris- 
diction." The  police  ^"^^  court  of  the  city  of  Evansville  is 
a  court  of  record,  and  the  statute  creating  it  expressly  declares 
that  "all  its  judgments,  decrees,  orders,  and  proceedings  shall 
have  the  same  force  and  effect  as  those^of  the  criminal  or 
circuit  courts,  except  that  no  judgment  shall  be  a  lien  on  real 
estate  otherwise  than  is  provided  by  taking  transcript":  Acts 
1893,  p.  65  et  seq.,  sec.  113;  Bums'  Eev.  Stats.  1894,  sec. 
4017;  Peters  v.  Koepke,  156  Ind.  35,  59  N.  E.  33,  35.  The 
police  court  of  the  city  of  Evansville  has  exclusive  original 
jurisdiction  of  all  violations  of  ordinances  of  the  city,  and 
original  concurrent  jurisdiction  with  the  circuit  court  in  cases 
of  certain  felonies  and  misdemeanors :  Acts  1893,  p.  65  et  seq., 
sees.  115,  116;  Burns'  Eev.  Stats.  1894,  sees.  4019,  4020;  Acts 
1895,  p.  258  et  seq.  sec.  33;  Bums'  Supp.  1897,  sec.  4020.  It 
thus  appears  from  the  law  of  its  creation  that  the  police  court 
of  the  city  of  Evansville  was  a  competent  court,  and  indeed  the 
only  competent  court,  in  which  to  prosecute  actions  for  viola- 
tions of  the  city's  ordinances. 

No  question  arises  in  this  case  with  respect  to  TLsurpation 
of  authority  by  a  court  of  inferior  jurisdiction  in  acting  in 
a  matter  outside  of  the  charter  of  its  powers,  as  if,  for  ex- 
ample, a  justice  of  the  peace,  instead  of  binding  over  a  party 


•1A4  American  State  Reports,  Vol.  87.      [Indiana, 

accused  of  murder  to  the  criminal  or  circuit  court  for  trial, 
should  convict  the  accused  and  sentence  him  to  be  hanged: 
Miller  v.  Snyder,  6  Ind.  1.  For  the  police  court  of  Evansville, 
80  far  as  the  right  to  hear  and  determine  a  charge  of  violating 
an  ordinance  of  the  city  is  concerned,  stands  on  as  broad  a  foot- 
ing as  the  circuit  court  of  the  county  does  in  regard  to  the  trial 
of  an  indictment  for  murder.  The  particular  question,  there- 
fore, is  this :  Is  the  judgment  of  a  court,  which  is  the  only  tri- 
bunal before  which  the  prosecutor  can  bring  his  charge  of  some 
alleged  offense,  void  because  the  statute  or  ordinance  that  de- 
fines the  offense  is  unconstitutional? 

The  supreme  court  of  the  United  States  and  many  of  the 
state  supreme  courts  answer  the  question  in  the  afl&rmative: 
Church  on  Habeas  Corpus,  2d  ed.,  sec.  83 ;  15  Am.  &  Eng.  *'''** 
Ency.  of  Law,  2d  ed.,  p.  204.  In  this  state,  however,  the  hold- 
ings have  been  to  the  effect  that,  whenever  a  court  is  con- 
fronted witih  a  question  which  it  has  a  right  to  decide  correct- 
ly, its  erroneous  judgment  will  not  be  subject  to  a  collateral 
attack,  irrespective  of  whether  the  mistake  of  law  concerned 
the  common,  or  statutory,  or  constitutional  law:  Wright  v. 
State,  5  Ind.  290,  61  Am.  Dec.  90;  Ca^sel  v.  Scott,  17  Ind. 
514;  Wentworth  v.  Alexander,  66  Ind.  39;  Lowery  v.  Howard, 
103  Ind.  440,  3  K'E.  124;  Willis  v.  Bayles,  105  Ind.  363,  5 
N.  E.  8;  McLaughlin  v.  Etchison,  127  Ind.  474,  22  Am.  St. 
Rep.  658,  27  K  E.  152;  Board  of  Guardians  v.  Shutter,  139 
Ind.  268,  34  K  E.  665;  Jones  v.  Cullen,  142  Ind.  335,  40  N". 
E.  124;  Hiatt  v.  Town  of  Darlington,  152  Ind.  570,  53  N.  E. 
825;  Pritchett  v.  Cox,  154  Ind.  108,  56  N.  E.  20;  Winslow 
V.  Green,  155  Ind.  368,  58  N.  E.  259;  Webber  v.  Harding,  155 
Ind.  408,  58  K  E.  533;  Peters  v.  Koepke,  156  Ind.  35,  59  N. 
E.  33.  In  McLaughlin  v.  Etchison,  127  Ind.  474,  22  Am.  St. 
Rep.  658,  27  N.  E.  152,  a  judgment  of  conviction  upon  an 
affidavit  which  failed  to  charge  a  public  offense  was  held  to  be 
impervious  to  a  collateral  assault.  The  failure  to  charge  a 
public  offense  did  not  result  from  a  deficient  statement  of 
facts.  The  facts  were  fully  alleged.  McLaughlin  was  charged 
with  maintaining  a  public  nuisance  by  erecting  a  high  and 
Tiseless  fence  which  interfered  with  one  Fraly's  use  of  his  own 
property.  The  mistake  was  with  respect  to  the  statutory  law. 
There  was  no  6.tatute  which  denounced  the  acts  done  by  Mc- 
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Laughlin  as  a  public  offense.  And  yet  the  court  before  which 
the  charge  was  presented  determined  that  there  was.  Surely, 
it  is  no  greater  a  mistake  of  law  to  decide  that  a  statute  (un- 
constitutional in  the  opinion  of  some  other  tribunal)  does  not 
contravene  the  constitution  than  to  hold  that  there  is  a  statute 
which  declares  certain  acts  to  constitute  a  public  offense  when 
there  is  no  such  statute.  In  Cassel  v.  Scott,  17  Ind.  514,  Cassel 
filed  certain  bonds  in  the  auditor's  office  of  Wayne  county  in 
compliance  with  an  act  "to  regulate  the  retailing  of  spirituous 
liquors."  The  act  was  held  to  be  unconstitutional  in  Mesh- 
nieier  v.  State,  11  Ind.  482.  A  judgment  was  obtained  on 
Cassel's  bonds,  and  he  sought  ^"^"^  to  enjoin  the  collection  of 
the  judgment.  In  the  action  on  the  bonds  Cassel  could  have 
successfully  maintained  the  defense  of  no  consideration  because 
the  act  was  unconstitutional,  but  he  was  not  permitted  to  at- 
tack the  judgment  collaterally.  The  common  law,  the  stat- 
utes, and  the  constitutions  make  up  the  law  of  the  land.  They 
are  all  law.  On  principle,  it  is  not  perceived  why  a  mistake 
in  constitutional  law  should  be  visited  with  more  serious  con- 
sequences than  a  mistake  in  common  or  statutory  law.  "For 
if  a  person,'*  as  Judge  Vanfleet  says  in  section  75  of  his  work 
on  Collateral  Attack,  "should  be  tried  on  an  information  and 
be  sentenced  to  be  hanged,  and  the  sentence  should  be  con- 
firmed and  carried  out  by  order  of  that  court,  and  then  the 
court,  on  further  reflection,  or  by  change  of  members,  s-hould 
come  to  a  different  conclusion  in  another  case,  and  hold  that 
in  all  such  cases  the  constitution  required  an  indictment,  all 
persons  engaged  in  the  taking  off  of  the  first  person  would  be 
guilty  of  manslaughter,  and  liable  for  damages  at  the  suit  of 

his  widow When  any  court,  with  all  the  facts  and  all 

the  law  before  it,  deliberately  orders  some  malefactor  to  be 
incarcerated,  and  compels  the  officers  to  carry  out  its  sentence 
under  pain  of  severe  punishment  upon  refusal,  and  then  as  de- 
liberately entertains  an  action  by  him  against  them  for  false 
imprisonment,  because  it  has  changed  its  mind  on  the  law, 
it  can  hardly  expect  such  officers  or  their  friends  to  entertain 
a  very  high  respect  for  it.'* 

In  this  case  an  affidavit  was  presented  to  the  police  court 
of  the  city  of  Evansville,  charging  appellee  with  violations 
of  a  city  ordinance.     There  was  no  other  court  of  original 
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jurisdiction  in  which  the  charge  could  be  filed  and  determined. 
The  court  waa  in  duty  bound  to  act.  It  had  to  decide  .whether 
the  facts  stated  made  a  case  within  the  ordinance,  and  whether 
the  ordinance  was  within  the  delegated  legislative  power  of  the 
city,  and,  if  so,  whether  the  ordinance  and  statute  authorizing 
it  conflicted  with  any  provision  ^"^^  of  the  constitution.  These 
wore  all  questions  of  law,  and  if  the  court  had  jurisdiction  to 
deciile  them  correctly,  it  likewise  had  jurisdiction  to  decide 
them  erroneously.  If  the  ordinance  in  question  was  an 
exercise  of  the  police  power,  it  might  be  held  valid ;  if  of  the 
taxing  power,  invalid.  That  this,  one  of  the  questions  before 
the  court  was  at  leaflt  debatable  may  be  seen  by  a  comparison 
of  the  cases  of  City  of  Indianapolis  v.  Bieler,  138  Ind,  30,  36 
N.  E.  857,  and  Pabst  Brewing  Co.  v.  City  of  Terre  Haute,  98 
Fed.  330,  wherein  opposite  conclusions  were  reached  on  the 
question  whether  a  somewhat  similar  ordinance  was  an  exercise 
of  the  police  power  or  of  the  taxing  power.  If  the  police 
court  had  decided  that  this  ordinance  was  an  invalid  exercise 
of  the  taxing  power,  and  then  the  eaane  or  a  higher  tribunal 
had  held  the  ordinance  to  be  a  valid  exercise  of  the  police 
power,  it  is  conceivable  that  appellee  might  insist  upon  his 
former  acquittal  as  a  bar  to  another  prosecution  for  the  same 
acts,  although  the  judgment  of  acquittal  was  founded  wholly 
upon  a  mistake  in  constitutional  law.  The  conclusion  that  a 
judgment  under  a  statute  which  is  erroneously  held  to  be  con- 
stitutional is  not  void,  is  supported  by  the  cases  of  People  v. 
Jonas,  173  111.  316,  50  N.  E.  1051 ;  In  re  Underwood,  30  Mich. 
502 ;  In  re  Coffeen,  38  Mich.  311 ;  In  re  Maguire,  114  Mich.  80, 
72  N.  W.  15;  Ex  parte  Fisher,  6  Neb.  309. 

If  a  federal  question  were  duly  presented,  we  would  be 
constrained  to  follow  the  decisions  of  the  supreme  court  of  the 
United  States.  But  the  averments  of  the  petition  disclose 
that  the  ordinance  applies  to  residents  and  nonresidents  with- 
out discrimination,  and  that  the  goods  were  within  this  state 
before  and  when  offered  for  sale.  The  petition  does  not  allege 
that  the  owners  of  the  goods  were  not  residents  of  this  state. 
They  may  have  resided  here  and  owned  a  business  in  Chicago. 
No  question  of  a  denial  of  the  equal  protection  of  our  laws, 
or  of  an  interference  with  interstate  commerce,  is  involved: 
City  of  South  Bend  v.  Martin,  142  ^''^  Ind.  31,  41  N.  E.  315; 
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City  of  Huntington  v.  Mahan,  142  Ind.  695,  51  Am.  St.  Rep. 
200,  42  N.  E.  463;  Emert  v.  Missouri,  156  U.  S.  296,  16  Sup. 
Ct.  Rep.  367. 
Judgment  reversed,  with  instructions  to  quash  the  writ. 

WHEN  A  FBISONEB.  T/LAY  BE  RELEASED  ON  HABEAS  COS^ 
PUS  AFTEB  JUDGMENT  AND  SENTENCE. 

L    Scope  of  Habeas  Corpus  Generally. 

a.  Nature  and  Purpose  of  the  Writ. 

b.  Beview  of  Final  Judgments  in  General. 

1.  General  Principles. 

2.  Statutory  Provisions. 
•.    Correction  of  Errors. 

d.  Jurisdictional  Questions. 

1.  In  General. 

2.  Elements  of  Jurisdiction. 

e.  Constitutionality  of  Statutes  and  Ordinances. 

1.  In  General. 

2.  Amended  Statutes. 

3.  Moot  Cases. 

f.  Bepealed  Statutes. 

g.  Validity  of  Elections— Local  Option  Laws, 
h.    Legal  Existence  of  Court— De  Eacto  Judgs. 
i.    Plea  of  Former  Jeopardy. 

J.    Bastardy  Proceedings. 
k.    Contempt  Proceedings. 

1.  General  Principles. 

2.  Illustrations. 

8.    Facts  or  Evidence  of  Contempt. 

4.  Incriminating  Testimony. 

6.    Production  of  Books  and  Papers. 

6.  Application  of  Moneys  as  per  Judgment. 

7.  Payment  of  Alimony  and  Maintenance. 
H.    Questions  Concerning  Preliminary  Examinations. 

TTT,    Beview  of  Indictments,  Informations  and  Affidaylts. 

a.  Legality  of  Grand  Jury. 

b.  Sufficiency  of  Indictment  and  Information, 
e.    Error  Bespecting  Indictments. 

d.  Necessity  of  Indictments. 

e.  Sufficiency  of  Affidavits. 

XV.    Beview  of  Proceedings  at  the  Trial, 
a.    Time  and  Place  of  Trial. 
b.    Change  of  Venue. 
e.    Presence  and  Arraignment  of  Accused. 

d.  Bight  to  Counsel. 

e.  Jury  Trial. 
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1.  BefoBal  and  Waiver  of  Jury, 

2.  Legality  of  Jury. 

f.  Witnesses— Compulsory  Process. 

g.  informing  Party  of  Bights. 
V.    Beview  of  the  Verdict. 

a.  SuflBlciency  of  the  Verdict. 

b.  Force  and  Effect  of  Evidence. 
VL    Beview  of  the  Judgment  and  Sentence. 

a.  Defective  Judgments  and  Sentences  Generallj; 

b.  Parties  Brought  from  Other  Jurisdictioxub 

c.  Place  of  Incarceration. 

d.  Premature  Sentence. 

e.  Delay  in  Execution. 

f.  Indefinite  Sentence. 

g.  Extent  of  Punishment. 

1.  General  Bule. 

2.  Excessive  Sentence. 
8.    Deficient  Sentence. 

h.    Cumulative  and  Concurrent  Sentences. 
L    Joint  Sentences. 
J.    Modified  Sentences. 
k.    Fine  and  Imprisonmnent. 
L    Defective  Mittimus. 
[VXL    Beview  of  Proceedings  of  and  by  Particular  Courts. 
a.    Inferior  Courts. 

1.  In  General. 

2.  Justice's  Court. 

8.    Police  Courts  and  Magistrates. 
4.    Mayor's  Court. 
h.    State  Courts. 

1.  Judgments  of  Sister  State. 

2.  Judgments  of  Federal  Courts. 
•.    Federal. 

1.  Judgments  of  State  Courts  Generally. 

2.  Sentence  of  State  Courts  for  Contempt. 

8.    Sufficiency  of  Indictment  in  State  Court. 
4.    Constitutionality  of  State  Statute. 
d.    Courts-martial. 

I.  Scope  of  Habeas  Corpus  Generally, 
a.  Nature  and  Purpose  of  the  Writ.— The  writ  of  habeas  corpus 
Is  an  ancient  prerogative  writ.  It  is  granted  to  inquire  into  all 
cases  of  Illegal  Imprisonment:  In  re  Patzwald  (Olsla.,  July  30,  1897), 
60  Pac.  139;  Commonwealth  v.  Leclcy,  1  Watts,  66,  26  Am.  Dec. 
87.  The  great  object  of  the  writ  is  to  obtain  immediate  relief  from 
Ulegal  conftnement:  State  v.  Galloway,  5  Cold.  326.  98  Am.  Dec 
4W;  to  liberate  those  who  may  be  imprisoned  without  sufficient 
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canse,  and  to  deliver  them  from  unlawful  custody.  Its  purpose 
Is  to  require  the  person  who  answers  it  to  show  upon  what  author- 
ity he  detains  the  prisoner:  State  ex  rel.  Arkansas  Industrial  Co. 
V.  Neel,  48  Ark.  283,  3  S.  W.  631.  Its  office  is  not  to  determine 
the  guilt  or  innocence  of  a  prisoner,  but  only  to  ascertain  whether 
he  is  restrained  of  his  liberty  by  due  process  of  law:  Lacey  v. 
Palmer,  93  Va.  159,  57  Am.  St.  Rep.  795,  24  S.  E.  930. 

It  is  well  understood,  of  course,  that  habeas  corpus  Is  a  collat- 
eral remedy,  and  subject  to  the  limitations  common  to  collateral 
proceedings.  This  proposition  calls  for  no  extended  citation  of 
authorities.  It  Is  recognized  In  all  the  decided  cases:  See  Ex  parte 
Senior,  37  Fla.  I,  19  South.  652;  Turney  v.  Barr,  75  Iowa,  758,  38 
N.  W.  550;  monographic  note,  Morrill  v.  Morrill,  23  Am.  St.  Rep. 
108. 

b-    Be  view  of  Final  Judgments  in  General. 

1.  General  Principles.— Persons  restrained  of  their  liberty  in  vir- 
tue of  the  final  judgment  of  any  competent  tribunal,  or  in  virtue 
of  any  execution  issued  thereon,  are  excluded,  generally  speaking, 
from  the  benefits  of  habeas  corpus.  Such  persons  are  not  illegally 
restrained.  They  are  deprived  of  their  liberty  by  due  process  of 
law.  After  conviction  by  a  court  having  jurisdiction,  though  it  be 
irregular  and  erroneous,  the  party  Is  not  entitled  to  this  writ  The 
judgment  and  proceedings  of  another  competent  court  cannot  be 
revised  on  habeas  corpus.  Its  judgment  is  conclusive.  It  puts  an 
end  to  inquiry  concerning  the  fact  in  Issue  by  deciding  it:  Piatt  r. 
Harrison,  6  Iowa,  79,  71  Am.  Dec.  389;  Clifford  v.  Heller,  63  N 
J.  L.  105,  42  Atl.  155;  People  v.  LIscomb,  60  N.  Y.  559,  19  Am. 
Rep.  211;  In  re  Brittain,  93  N.  C.  587;  In  re  Patzwald  (Okla.,  July 
30,  1897),  50  Pac.  139;  Williamson's  Case,  26  Pa.  St.  9,  67  Am. 
Dec.  374;  Ex  parte  Watklns,  3  Pet.  193,  202. 

To  entitle  one  to  be  released,  on  habeas  corpus,  from  a  judg- 
ment restraining  him  from  his  liberty,  the  judgment  must  be  void, 
and  not  merely  erroneous:  State  v.  McMahon,  69  Minn.  265,  72  N. 
W.  79;  In  re  Fanton,  55  Neb.  703,  70  Am.  St.  Rep.  418,  76  N.  W. 
447;  In  re  Walker,  61  Neb.  803,  86  N.  W.  510;  Ex  parte  Branch 
(Tex.  Cr.  App.),  37  S.  W.  417;  In  re  Dougherty,  27  Vt.  325;  Ex  parte 
Hays,  15  Utah,  77,  47  Pac.  612:  In  re  Casey  (Wash.,  Mar.  17, 
1902),  68  Pac.  185;  In  re  Coy,  127  U.  S.  731,  8  Sup.  Ct.  Rep.  12G3. 
It  is  Incumbent  on  the  prisoner  to  show  that  the  judgment  Is  void, 
or  thnt  he  has  served  the  sentence  imposed  thereby:  Willis  v. 
Bayles,  105  Ind.  363,  5  N.  E.  8;  State  v.  Taxing  DIst.,  16  Lea,  240; 
In  re  Greenwald,  77  Fed.  590.  And  "It  is  only  when  the  court 
pronounces  a  judgment  In  a  criminal  case  which  is  not  author- 
ized by  law,  under  any  circumstances  In  the  particular  case  made 
by  the  pleadings,  whether  the  trial  has  proceeded  regularly  or  other- 
wise, that  such  judgment  can  be  said  to  be  void,  so  as  to  Justify 
the  discharge  of  the  defendant  held  in  custody  by  such  judgment": 
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Stnte  V.  Sloan,  65  Wis.  G47,  27  N.  W.  616;  citing  Ex  parte  Gibson, 
81  Cal.  628,  91  Am.  Deo.  546;  People  v.  I.Iscorab,  60  N.  Y.  571,  1» 
Am.  Rep.  211;  In  re  Perry,  30  Wis.  268;  Ex  parte  Lange,  18  Wall. 
163. 

But  If  the  judgment  Is  void,  either  because  of  want  of  Jurisdic- 
tion In  the  court  over  the  offense  charged,  or  because  the  Judgment 
is  one  of  a  character  which  the  law  does  not,  under  any  circum- 
stances, authorize  to  be  pronounced  In  a  case  of  the  kind,  or  Is 
simply  In  excess  of  that  which  the  law  does  authorize,  and  the 
same.  In  so  far  as  It  Is  authorized  by  law,  has  been  performed,  or 
is  for  other  reason  illegal,  as  distinguished  from  merely  erroneous 
or  Irregular,  it  may  be  assailed  collaterally,  and  habeas  corpus 
Is  a  proper  remedy:  Ex  parte  Bo  wen,  25  Fla.  214,  6  South.  65; 
People  V.  Whltson,  74  111.  20;  Feeley's  Case,  12  Gush.  598;  Ex  parte 
Page,  49  Mo.  291;  Ex  parte  Shaw,  7  Ohio  St.  81,  70  Am.  Dec.  55; 
In  re  Permstlck,  3  Wash,  672,  28  Am.  St,  Rep.  80,  29  Pac.  3oO; 
Croppen  v.  Commonwealth,  2  Rob.  (Va.)  842;  Ex  parte  Lange,  18 
Wall.  163;  United  States  v.  Patterson,  29  Fed.  775;  In  re  Reese, 
98  Fed.  984;  In  re  Burns,  113  Fed.  987. 

2.  Statutory  Provisions.— Many  of  the  states  have  statutes  pro- 
viding that  "no  court  or  Judge  shall  Inquire  into  the  legality  of 
any  Judgment  or  process  whereby  the  party  is  In  custody,  or  dis- 
charge him  when  the  term  of  commitment  has  not  expired,  In 
either  of  the  following  cases:  ....  2.  Upon  any  process  issued 
on  any  final  judgment  of  a  court  of  competent  Jurisdiction."  Other 
states  have  statutes  substantially  the  same.  Such  statutes  are 
constitutional:  In  re  Lybarger,  2  Wash.  131,  27  Pac.  1075.  Just 
what  effect,  however,  they  have  on  the  scope  of  habeas  corpus 
does  not  seem  to  have  been  clearly  determined  by  the  decided 
cases.  Obviousl.v,  they  cannot  substantially  impair  the  constitu- 
^tlonal  right  to  this  writ.  This  writ  cannot  be  abrogated,  or  its 
efficiency  curtailed,  by  legislative  action.  Cases  within  the  relief 
afforded  by  it  at  common  law  cannot,  until  the  people  voluntarily 
surrender  the  right  to  this,  the  greatest  of  all  writs,  by  an  amend- 
ment to  the  organic  law,  be  placed  beyond  its  reach  and  remedial 
action:  People  v.  Llscomb,  60  N.  Y.  559,  19  Am.  Rep.  211. 

"There  is  no  question,"  says  Tarsney,  J.,  in  In  re  Patzwald  (Okla., 
July  30,  1897),  50  Pac.  139,  "but  that  at  the  common  law,  and  in 
the  absence  of  a  statute,  illegality  which  makes  void  a  Judgment 
In  a  criminal  action,  no  matter  by  what  court  such  Judgment  may 
have  been  rendered,  may  be  inquired  into  on  habeas  corpus,  and. 
If  the  judgment  is  found  to  be  void,  the  prisoner  may  be  discharged. 
Does  our  statute  change  this  rule  of  the  common  law,  and  take 
away  this  right  of  inquiry?  If  such  were  the  Intended  effect  of 
the  statute,  our  answer  would  be,  the  power  is  not  In  the  legis- 
lature to  take  away  this  right That  provision  of  the  con- 
stitution [article  1,  section  10]  is  a  guaranty  that  the  right  of  habeas 
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corpus  should  remain  as  it  existed  at  the  common  law,  and  should 
not  be  curtailed  by  legislative  enactment,  or  by.  subtle  and  meta- 
physical judicial  interpretation,  and  legislatures  can  no  more  pre- 
vent Its  application  to  cases  where  it  would  have  been  applicable 
at  common  law  than  they  can  abrogate  the  right  of  trial  by  jury. 
Nor  do  we  think  that  it  was  intended  by  our  legislature  to  curtail 
the  privileges  of  this  writ." 

And  Allen,  J.,  in  People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y, 
559,  19  Am.  Rep.  211,  in  construing  the  New  York  statute,  ob- 
serves: "To  bar  the  applicant  from  a  discharge  from  arrest  by 
virtue  of  a  judgment  or  decree,  or  an  execution  thereon,  the  court 
in  wliich  the  judgment  or  decree  is  given  must  have  had  juris- 
diction to  render  such  judgment.  The  tribunal  must  be  compe- 
tent to  render  the  judgment  under  some  circumstances.  The 
proliibition  of  the  forty-second  section  of  the  habeas  corpus  act, 
forbidding  the  inquiry,  by  the  court  or  officer,  into  the  legality  of 
any  previous  judgment,  decree,  or  execution  specified  in  the  twenty- 
second  section,  does  not,  and  cannot,  without  nullifying,  in  good 
measure,  the  provisions  of  that  and  other  sections  of  the  act,  take 
from  tlie  court  or  officer  the  power  to  relieve  him  from  the  duty 
of  determining  whether  the  process,  judgment,  decree,  or  execu- 
tion emanated  from  a  coxirt  of  competent  jurisdiction;  and  whether 
the  court  making  the  judgment  or  decree,  or  issuing  the  process^ 
bad  the  legal  and  constitutional  power  to  give  such  judgment,  or 
send  forth  such  process.  It  simply  prohibits  the  review  of  the 
decision  of  a  court  of  competent  jurisdiction.  If  the  record  shows 
that  tlie  judgment  is  not  merely  erroneous,  but  such  as  could  not, 
under  any  circumstances,  or  upon  any  state  of  facts,  have  been 
pronounced,  the  case  is  not  within  the  exception  of  the  statute, 
and  the  applicant  must  be  discharged.  If  the  judgment  is  merely 
erroneous,  the  court  having  given  a  wrong  judgment  when  it  had 
jurisdiction,  the  party  aggrieved  can  have  relief  only  by  writ  of 
error,  or  other  process  of  law.  He  cannot  be  relieved  summarily  by 
habeas  corpus." 

c.  Correction  of  Errors.— Mere  errors  and  irregularities  in  the 
proceedings  leading  up  to  a  judgment  of  conviction  are  not  review- 
able on  habeas  corpus  for  the  discharge  of  a  prisoner  committed  un- 
der process  issued  on  a  final  judgment  of  a  court  of  competent  juris- 
diction: People  V.  Murphy,  188  111.  144,  58  N.  E.  984;  In  re  Black,  52 
Kan.  64,  39  Am.  St.  Rep.  331,  34  Pac.  414;  McCarty  v.  Hopkins,  61 
Neb.  550,  85  N.  W.  540;  Ex  parte  Schwartz,  2  Tex.  Ap.  74;  Ex  parte 
Matthews  (Tex.  Cr.  Rep.),  49  S.  W.  623.  Neither  are  mere  defects  in 
the  judgment  or  sentence  itself, or  Inegularites  after  it  is  pronounced: 
Ex  parte  Roberson,  123  Ala.  103,  82  Am.  St.  Rep.  107,  26  South. 
645;  People  v.  Cavanagh,  2  Park.  C.  C.  GSO,  2  Abb,  Pr.  84;  Ex  parte 
Beeler  (Tex.  Cr.  App.),  53  S.  W.  857.  The  writ  does  not  deal  with 
errors  or  irregularities  rendering  a  proceeding  or  judgment  merely 
Toidable,  but  only  with  such  radical  defects  as  render  It  abso- 
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lutoly  void:  State  v.  Klnmore,  54  Minn.  135,  40  Am.  St.  Rep.  305, 
56  N.  W.  830;  Barton  v.  Saunders,  16  Or.  51,  8  Am.  St  Rep.  261, 
16  Pac.  021.  And  this  Is  true,  though  no  appeal  will  lie  from  the 
Judgment:  Bx  parte  Poland.  11  Tex.  App.  159.  If  the  court  has 
juris<lictlon  of  the  person  of  the  accused  and  of  the  crime  charged, 
and  does  not  exceed  Its  lawful  authority  In  passing  sentence,  its 
Judgment  is  not  void,  wlxatever  errors  may  have  preceded  the  ren- 
dition tliereof:  State  v.  Leidigh  (Neb.),  75  N.  W.  24.  And  aftea-  the 
court  has  acquired  Jurisdiction,  the  subsequent  proceedings,  how- 
ever erroneous,  constitute  no  ground  for  tlie  discliarge  of  the  con- 
Tlcted  party  on  habeas  corpus:  Smith  v.  Clausmeler,  136  Ind.  105, 
43  Am.  St.  Rep.  311,  85  N.  B.  904;  Williams  r.  Hert,  157  Ind.  211, 
post,  p.  203,  60  N.  E.  1067. 

Habeas  corpus  proceedings  cannot  be  used  to  authorize  the  ex- 
ercise of  appellate  jurisdiction:  Ex  parte  Gafford,  25  Nev.  101,  83 
Am.  St.  Rep.  568,  57  Pac.  484.  The  writ  Is  not  a  corrective  rem- 
edy, and  cannot  have  the  force  and  effect  of  an  appeal  or  a  writ  of 
error  or.  certiorari,  nor  is  It  designed  as  a  substitute  for  either: 
State  V.  Kinmore,  54  Minn.  135,  40  Am.  St.  Rep.  305,  55  N.  W.  830; 
Ex  parte  Mitchell,  104  Mo.  121,  24  Am.  St.  Rep.  324,  16  S.  W.  118; 
In  re  Langston,  55  Neb.  310,  75  N.  W.  828;  Ex  parte  Shaw,  7  Ohio 
St.  81,  70  Am.  Dec.  55.  Neither  can  it  be  used  as  a  substitute  for 
a  demurrer  or  a  motion  to  quash:  Ex  parte  Prince,  27  Fla.  196,  26 
Am.  St.  Rep.  67,  9  South.  659.  If  one  perfects  an  appeal  from  a 
conviction,  he  has  no  right  to  a  writ  of  habeas  corpus,  where  all 
questions  raised  on  his  application  can  be  decided  on  the  appeal: 
Ex  parte  Barfleld  (Tex.  Cr.  Rep.),  44  S.  W.  1095. 

But  the  fact  that  one  has  a  right  of  appeal  from  a  judgment 
against  him  does  not  prevent  him  from  applying  for  a  writ  of 
habeas  corpus,  if  the  judgment  Is  void  because  the  court  was  with- 
out jurisdiction:  People  v.  Llscomb,  60  N.  Y.  559,  19  Am.  Rep.  211; 
In  re  Permstlck,  3  Wash.  672,  28  Am.  St  Rep.  80,  29  Pac  350. 

d.  Jurisdictional  Questions. 
1.  In  General.— The  jurisdiction  of  a  court  or  judge  to  render  a 
particular  judgment  or  sentence  Is  always  a  proper  subject  of  in- 
quiry on  habeas  corpus:  State  v.  Kinmore,  54  Minn.  135,  40  Am. 
St  Rep.  305,  55  N.  W.  830;  Ex  parte  Dela,  25  Nev.  346,  83  Am. 
fit  Rep.  603,  60  Pac,  217;  People  v.  Llscomb,  60  N.  Y.  559,  19  Am. 
Bep.  211;  In  re  Snow,  120  U.  S.  274,  7  Sup.  Ct  Rep.  556.  Indeed, 
the  question  of  Jurisdiction  is  tlie  primary,  and  generally  the  only, 
question  open  to  Investigation.  An  examination  of  almost  any  case 
In  which  habeas  corpus  has  been  Invoked  for  relief  from  a  final 
Judgment  will  disclose  that  the  Inquiry  made  Is  this:  Do  the  er- 
rors and  irregularities  complained  of  and  relied  on  for  relief  rise 
to  the  dignity  of  jurisdictional  defects?  If  the  conclusion  is  reached 
that  they  do,  then  the  petitioner  is  entitled  to  his  discl;.uge;  If 
they  do  not  then  he  is  remanded  to  confinement:  Ex  parte  Bizzell, 
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112  Ala.  210,  21  South.  371;  In  re  Bushey,  105  Mich.  64,  62  N.  W. 
1036;  State  v.  Matter,  78  Minn.  377,  81  N.  W.  9;  In  re  Graham,  76 
Wis.  366,  44  N.  W.  1105;  Kingen  v.  Kelley,  3  Wyo.  566,  28  Pac.  36; 
In  re  Boyd,  49  Fed.  48;  Ex  parte  Wilson,  114  U.  S.  417,  6  Sup.  Ct. 
Rep.  935. 

2.  Elements  of  Jurisdiction.— While  the  authorities  are  agreed 
that  the  jurisdiction  of  the  court  rendering  the  judgment  or  im- 
posing the  sentence  is  the  primary  question  on  habeas  corpus,  they 
are  not  entirely  agreed  as  to  what  Is  comprehended  within  the 
term  "jurisdiction"  as  used  in  this  sense.  Some  decisions,  partic- 
ularly the  earlier  ones,  lay  down  the  doctrine  tliat  when  the  court 
has  jurisdiction  of  the  subject  matter  and  of  the  person  of  the 
defendant,  its  judgment  Is  conclusive  on  habeas  corpus.  It  Is  be- 
lieved, however,  that  in  order  to  render  the  judgment  Immune  from 
attack,  the  court  must  have  had  not  only  jurisdiction  of  the  sub- 
ject matter  and  of  the  person  of  the  defendant,  but  also  author- 
ity to  render  the  particular  judgment  in  question.  If  either  of  these 
elements  is  wanting,  the  judgment  is  fatally  defective  and  subject 
to  collateral  attack.  Jurisdiction  to  render  the  particular  sentence 
imposed  is  as  essential  to  its  validity  as  jurisdiction  of  the  person 
or  subject  matter:  Ex  parte  Cox  (Idaho),  32  Pac.  197;  People  v. 
T.iscomb,  60  N.  Y.  559,  19  Am.  Rep.  211;  Miskimins  v.  Shaver,  8 
Wyo.  392,  58  Pac.  411;  Nielsen,  Petitioner,  131  U.  S.  176,  183,  9  Sup. 
Ct.  Rep.  672;  Church  on  Habeas  Corpus,  2d  ed.,  sec.  368.  "Juris- 
diction," it  has  been  said,  "is  of  two  kinds:  1.  The  power  to  hear 
and  determine  the  particular  matter,  and  to  render  some  judgment 
thereon;  and  2.  The  power  to  render  the  particular  judgment  which 
was  rendered":  Ex  parte  Degener,  30  Tex.  App.  306,  17  S.  W. 
1111. 

When  a  court,  having  jurisdiction  of  a  prisoner,  denies  to  him 
a  constitutional  right  or  immunity,  its  jurisdiction  ceases,  and  a 
judgment  rendered  in  the  case  may  be  attacked  on  habeas  corpus; 
Miskimins  v.  Shaver,  8  Wyo.  392,  58  Pac.  411;  Nielsen,  Petitioner, 
131  U.  S.  176,  9  Sup.  Ct.  Rep.  672.  And  the  question  of  the  author- 
ity of  the  court  that  adjudges  a  person  guilty  of  a  crime  is  open 
on  habeas  corpus:  Ex  parte  Hollis,  59  Cal.  405.  If  the  facts  charged 
do  not  constitute  a  public  offense  or  are  not  In  contravention  of 
any  law,  the  prisoner  should  be  released:  Ex  parte  McNulty,  77 
Cal.  164,  11  Am.  St.  Rep.  257,  19  Pac.  237;  Ex  parte  Neet,  167  Mo. 
527,  80  Am.  St,  Rep.  638,  57  S.  W.  1025. 

The  opinion  in  Ex  parte  Hollis,  59  Cal.  405,  407,  is  Instructive 
as  showing  how  courts,  while  professing  to  make  no  inquiry  beyond 
the  jurisdiction  of  the  committing  court  over  the  subject  matter 
and  of  the  parties,  have  gone  further  and  Investigated  the  author- 
ity of  the  court  to  render  the  particular  judgment.  We  quote  from 
the  opinion:  "Of  course,  where  a  court  has  jurisdiction  of  the  sub- 
ject matter  and  the  parties,  its  judgment  is  not  reversible  on  such 
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procesn.  Being  conclnslve,  courts  cannot  go  behind  It  to  ascertain 
■whether  any  errors  of  law  were  committed  In  the  proceedlnijs  In 
•which  It  was  rendered.  But  the  Judgment  Is  not  conclusive  upon 
the  question  of  the  authority  of  the  court  that  rendered  it  That, 
as  well  as  any  other  matter  which  would  render  the  proceedings 
void,  is  always  open  to  inquiry.  It  were  a  legal  absurdity  to  say 
that  a  judgment,  valid  in  form,  precluded  all  inquiry  into  author- 
ity to  render  it 

"In  Ex  parte  Kearney,  55  Cal.  212,  this  court  went  behind  the 
Judgment  of  the  police  court  of  San  Francisco  to  determine  whether 
the  act  of  which  the  petitioner  in  that  case  was  convicted  was  a 
■criminal  offense  known  to  the  law,  and  having  reached  the  con- 
clusion that  it  was  not,  we  held  the  Judgment  of  conviction  abso- 
lutely void.  As  was  said  in  that  case:  'Whenever  a  court  under- 
takes to  Imprison  for  an  offense  to  which  no  criminality  is  at- 
tached, it  acts  beyond  its  jurisdiction.'  Nearly  a  hundred  years  ago 
the  author  of  Bacon's  Abridgment  thus  expressed  the  same  doctrine: 
*If  the  commitment  be  against  law,  as  being  made  by  one  who 
had  no  Jurisdiction  of  the  case,  or  for  a  matter  for  which  by  law 
iQo  man  ought  to  be  punished,  the  courts  are  to  discharge':  4  Ba- 
con's Abridgment,  tit.  'Habeas  Corpus,'  585.  So  in  People  v.  Lisr 
comb,  60  N.  y.  559,  19  Am.  Rep.  211,  the  supreme  court  while 
holding  part  of  a  judgment  of  conviction  conclusive,  decided  an- 
other part  of  the  same  judgment  was  in  excess  of  the  jurisdiction 
of  the  court  that  rendered  it,  and  therefore  void.  'Jurisdiction,' 
says  the  court  'of  the  person  of  the  prisoner  and  of  the  subject 
matter  are  not  alone  conclusive,  but  the  Jurisdiction  of  the  court 
-to  render  a  particular  judgment  Is  a  proper  subject  of  Inquiry;  and 
while  the  court  cannot  upon  a  return  of  the  writ,  go  behind  the 
Judgment  and  Inquire  into  alleged  error  and  Irregularity  preceding 
At,  the  question  Is  presented  and  must  be  determined,  whether  upon 
the  whole  record  the  judgment  was  warranted  by  law,  and  was 
within  the  Jurisdiction  of  the  court'  " 

It  should  be  observed,  in  this  connection,  that  when  Jurlsdle- 
tlon  depends  upon  litigated  facts,  an  adjudication  of  the  court  that 
the  requisite  facts  exist  Is  conclusive  evidence  of  Jurisdiction  un- 
til set  aside  In  a  direct  proceeding,  and  cannot  be  contradicted  upon 
a  collateral  attack:  Ex  parte  Stemes,  77  Cal.  156,  11  Am.  St.  Rep. 
251,  19  Pac.  275.  A  judgment  of  a  court  within  Its  Jurisdiction 
Involving  the  adjudication  of  Jurisdictional  facts  cannot  be  assailed 
by  habeas  corpus:  Bronk  v.  State  (Fla.,  July  13,  1901),  31  South. 
24a 

e.    Constitutionality  of  Statutes  and  Ordinances. 
1.    In  (Jeneral.— "An  unconstitutional  law,"  said  Mr.  Justice  Brad- 
ley in  Ex  parte  Slebold,  100  U.  S.  371,  376,  "is  void,  and  is  as  no 
law.    An  offense  created  by  It  Is  not  a  crime.    A  conviction  under 
it  is  not  merely  erroneous,  but  Is  illegal  and  void,  and  cannot  be 
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a  legal  cause  of  Imprisonment.  It  is  true,  if  no  writ  of  error  lies, 
tlie  judgment  may  be  final,  in  the  sense  that  there  may  be  no 
means  of  reversing  it.  But  personal  liberty  is  of  so  great  moment 
in  the  eye  of  the  law,  that  tlie  judgment  of  an  inferior  court  affect- 
ing it  is  not  deemed  so  conclusive  but  that,  as  we  have  seen,  the 
question  of  the  court's  authority  to  try  and  imprison  the  party  may 
be  reviewed  on  habeas  coipus  by  a  superior  court  or  judge  having 
authority  to  award  the  writ." 

The  weight  of  authority  now  supports  the  above  doctrine,  to  the 
effect  that  a  court,  on  habeas  corpus  proceedings,  may  inquire  Into 
the  constitutionality  of  the  statute  or  oi'dinance  under  which  the 
petitioner  has  been  convicted  and  sentenced,  and.  If  it  proves  to 
be  unconstitutional,  discharge  him:  Henderson  v.  Heyward,  109  Ga. 
373,  77  Am.  St.  Rep,  3S4,  34  S.  E.  590;  Moore  v.  Wheeler,  109  Ga. 
62,  35  S.  E.  116;  Griffin  v.  Eaves  (Ga.),  39  S.  E.  913;  Fisher  v.  Mc- 
GuT,  1  Gray,  1,  61  Am.  Dec.  3S1;  In  re  Gribben,  5  Okla.  379,  47 
Pac.  1074;  State  v.  Redmon,  43  Minn.  250,  45  N.  W.  232;  Ex  parte 
O'Leary,  65  Miss.  80,  7  Am.  St  Rep.  640,  3  South.  144;  Ex  parte 
Smith,  135  Mo.  223,  58  Am.  St.  Rep.  576,  36  S.  W.  628;  Ex  parte 
Lucas,  160  Mo.  218.  61  S.  W.  218;  Ex  parte  Rosenblatt,  19  Nev.  439, 
3  Am.  St.  Rep.  901,  14  Pac.  298;  Ei  parte  Clamp,  9  Ohio  Dec.  672; 
Ex  parte  Mato,  19  Tex.  App.  112;  Ex  parte  Rollins,  80  Va.  314;  In 
re  Wright,  3  Wyo.  478,  31  Am.  St  Rep.  94,  27  Pac.  565;  In  re  Tie 
Loy,  26  Fed.  613 ;  Ex  parte  Siebold,  100  U.  S.  371. 

"The  uuderlying  reason  is  that  an  unconstitutional  act  is  no  law 
at  all,  and  that  no  court  has  a  right  to  imprison  a  citizen  who  has 
violated  no  law  of  the  state,  but  that  such  act,  even  If  done  by  a 
court  under  the  guise  and  form  of  law,  is  as  subversive  of  the  right 
of  the  citizen  as  If  it  was  done  by  a  person  not  clothed  with  author- 
ity, and  hence  it  Is  the  duty  of  this  court,  under  section  3  of  article 
6  of  the  constitution,  to  discharge  him  by  means  of  a  writ  of  habeas 
corpus.  This,  too,  irrespective  of  any  other  relief  which  may  be 
available  to  him.  For  it  is  tlie  very  purpose  of  this  writ  to  restore 
freedom  to  those  who  have  been  deprived  of  It  without  warrant  or 
authority  of  law.  Of  course,  it  will  be  understood  that  habeas 
corpus  will  not  be  allowed  to  perform  the  functions  of  a  writ  of 
ori-or  or  an  appeal,  but  will  only  lie  where  the  imprisonment  Is  ab- 
solutely without  authority  of  law  or  for  an  offense  which  has  not 
been  made  an  offense  against  the  law,  or  where  the  act  under  which 
he  is  imprisoned  Is  unconstitutional,  and  therefore  Is  no  law  at 
all":  Ex  parte  Neet  157  Mo.  527,  80  Am.  St.  Rep.  638,  57  S.  W.  1025. 

Some  of  the  ablest  courts,  however,  have  arrived  at  a  contrary 
conclusion,  and  have  held  that  the  constitutionality  of  a  statute  or 
ordinance  Is  not  a  proper  matter  of  Investigation  on  habeas  corpus. 
The  reasons  advanced  for  this  doctrine  are,  that  a  judge  or  justice 
having  jurisdiction  to  render  judgment  against  an  accused  has  juris- 
diction to  decide  all  questions  involved  In  the  case,  including  the 
constitutionality  of  the  law  or  ordinance  under  which  the  prosecu- 
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tlon  Is  Instituted;  and  not  only  has  the  court  Jurisdiction  to  decide 
Ibis  question,  but  It  Is  Its  duty  to  pass  upon  the  question  when 
raised;  and  If  the  court  decides  the  matter  erroneously,  still  Its  judg- 
ment Is  not  void.  And  then,  moreover,  the  effect  of  granting  writs 
In  such  cases  Is  to  allow  the  defendants  In  all  convictions  under 
ordinances  and  statutes,  the  validity  of  which  may  be  questioned, 
to  come  directly  to  the  supreme  court  by  a  proceeding  In  halieas 
corpus,  Instead  of  appealing  or  prosecuting  writs  of  error:  See  Peo- 
ple V.  .Tonas,  173  111.  31fi,  50  N.  E.  1051;  Koepke  v.  People,  157  Ind, 
172,  ante,  p.  101,  60  N.  E.  1039;  Piatt  v.  Harrison,  6  Iowa,  79,  71 
Am.  Dec.  3S9;  In  re  Underwood,  30  Mich.  502,  approved  In  In  re 
Maguire,  114  Mich.  80,  72  N.  W.  15;  Ex  parte  Fisher,  6  Neb.  309; 
In  re  Pikullk,  81  Wis.  158,  51  N.  W.  261;  In  re  French,  81  Wis.  597. 
61  N.  W.  960;  In  re  Schuster,  82  AVis.  GIO,  52  N.  \V^.  757.     Compare 

People  r.  Mallary,  195  111.  582,  88  Am.  St.  Rep.  ,  63  N.  B.  508; 

People  V.  Turner.  55  111.  280,  8  Am.  Rep.  645. 

2.  Amended  Statutes.— If  an  attempted  amendment  to  a  statute 
Is  unconstitutional,  but  an  offender  Is  convicted  under  the  original 
act,  which  Is  valid,  he  will  not  be  discharged  on  habeas  corpus:  Ex 
parte  Davis,  21  Fed.  896.  Where  a  statute  provides  that  if  any 
person  carnally  knows  a  female  under  twelve  years  of  age,  he  shall 
be  guilty  of  rape,  but  an  amendment  Is  enacted  raising  the  age  of 
consent  to  sixteen  years,  and  one  Is  convicted  under  the  law  as 
amended  on  an  Information  charging  carnal  abuse  of  a  child  under 
sixteen,  he  Is  not  entitled  to  be  released  on  habeas  corpus,  on  the 
ground  that  the  amendment  is  subsequently  declared  unconstitu- 
tional. And  this,  although  he  is  without  remedy  in  the  courts  by 
reason  of  having  waived  his  right  of  appeal  by  failure  to  prosecute 
It  within  the  time  prescribed  by  statute.  Had  there  been  no  statute 
defining  the  crime  of  rape  and  fixing  the  punishment  therefor  other 
than  the  unconstitutional  act.  the  offender  might  have  been  entitled 
to  his  release.  But  the  attempted  amendment  only  being  void,  there 
existed  a  statute  defining  and  punishing  the  crime.  The  trial  court 
thus  had  jurisdiction  of  the  accused  and  of  the  subject  matter,  and 
hence  Its  judgment  was  conclusive  against  collateral  attack:  In  re 
Nolan,  21  Wash.  305,  58  Pac.  222. 

8.  Moot  Cases.— In  Ex  parte  Henlon  fCal.),  55  Pac.  326,  at  the 
hearing  of  an  application  for  habeas  corpus,  It  was  shown  that  the 
petitioner  was  not  in  fact  suffering  imprisonment,  and  that  the  case 
was  In  Its  nature  a  moot  ease,  by  which  a  speedy  decision  was 
sought  upon  the  constitutionality  of  a  certain  ordinance.  It  was 
further  shown  that  the  alleged  Imprisonment  would  on  that  day 
come  to  an  end,  and  the  judgment  be  executed  by  lapse  of  time. 
It  was  held  that  habeas  corpus  could  not  be  resorted  to  In  such  a 
case. 

f.  Repealed  Statutes.— If  one  la  Indicted,  convicted,  and  sentenced 
for  an  act  made  penal  by  a  statute  repealed  prior  to  the  date  of 
the  offense  alleged  to  have  been  committed,  he  may  be  discharged. 
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from  custody  by  habeas  corpus,  if  on  the  trial  the  question  of  the 
validity  of  such  statute  was  not  made  and  adjudicated  against  him. 
Tlie  court,  in  such  case,  has  no  jurisdiction  to  render  the  particular 
judgment:  Griffin  v.  Eaves  (Ga.),  39  S.  E.  913.  However,  in  Ex 
parte  Winston,  9  Nev.  71.  It  Is  held  that  when  the  question  as  to 
whether  the  statute  has  been  repealed  is  raised  at  the  trial  court 
and  there  decided  against  him,  the  decision  cannot  be  reviewed  in 
the  supreme  court  on  habeas  corpus.  The  reason  assigned  for  this 
rule  Is,  that  the  court  has  jurisdiction  to  determine  the  matter  as  It 
has  any  other  question  presented,  and  an  error  In  Its  judgment  can- 
not be  attacked  collaterally.  The  supreme  court  of  California  has, 
on  at  least  two  occasions,  inquired,  In  habeas  corpus  proceedings, 
as  to  whether  the  statute  or  ordinance  under  which  the  petitioner 
stood  convicted  had  been  repealed:  See  Ex  parte  White,  67  Cal. 
102,  7  Pac.  186;  Ex  parte  Armstrong,  84  Cal.  655,  24  Pac.  598.  If 
courts,  on  habeas  corpus  proceedings,  may  Inquire  into  the  constitu- 
tionality of  the  statute  under  which  the  petitioner  has  been  con- 
victed and  sentenced— and  by  the  weight  of  authority  they  can 
(see  "Constitutionality  of  Statutes,"  supra)— then  we  fall  to  see  any 
good  reason  why  they  may  not  with  equal  propriety  Inquire  into  the 
question  of  the  repeal  of  the  statute.  In  either  case.  If  the  deter- 
mination is  favorable  to  tlie  petitioner,  there  Is,  In  fact,  no  statute, 
no  offense,  and  no  judgment. 

g.  Validity  of  Elections— Local  Option  Laws.— The  authorities 
do  not  seem  entirely  harmonious  on  the  question  of  whether  habeas 
corpus  can  be  resorted  to  to  test  the  legality  of  an  election.  In  Ex 
parte  Rodriguez,  39  Tex.  706,  It  is  held  that  the  constitutionality 
of  a  statute  under  which  a  general  election  is  held  may  be  deter- 
mined in  a  proceeding  on  habeas  corpus.  And  in  Ex  parte  Kramer, 
19  Tex.  App.  123,  it  is  held  that  the  validity  of  an  election  at  which 
a  local  option  law  is  adopted  may  be  attaclied  in  this  proceeding, 
on  the  ground  that  If  tlie  election  is  not  conducted  in  accordance 
with  the  requirements  of  law.  It  Is  void  and  merely  voidable,  and  all 
proceedings  under  and  in  virtue  of  the  election  are  void  and  subject 
to  collateral  attack.  On  the  other  hand,  It  Is  decided  in  Randall  v. 
Tillls  (Fla.),  29  South.  540,  and  Ex  parte  Mitchell,  104  Mo.  121,  24 
Am.  St  Rep.  324,  16  S.  W.  118,  that  one  convicted  of  selling  intox- 
icating liquors  in  violation  of  a  local  option  law  will  not  be  dis- 
charged on  habeas  corpus  on  the  ground  that  such  law  was  not 
legally  adopted,  when  that  is  a  question  for  the  determination  of 
the  trial  court  and  reviewable  by  appeal. 

h.  Legal  Existence  of  Court— De  Eacto  Judge.— The  title  of  a 
person  acting  with  color  of  authority,  even  If  he  Is  not  a  good  officer 
In  point  of  law,  cannot  bo  attacked  collaterally:  Ex  parte  Ward, 
173  U.  S.  452,  19  Sup.  Ct.  Rep.  459.  Where  a  court  has  jurisdiction 
of  the  offense  and  of  tlie  accused,  and  the  proceedings  are  other- 
wise regular,  a  conviction  Is  lawful,  although  the  judge  or  justice 
holding  the  court  may  be  only  an  officer  de  facto;  and  the  validity 
Am.    St    Rep.,    Vol.    LXXXVII— 12 
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of  the  title  of  such  officer  to  the  office,  or  his  right  to  exercise  Ju- 
lUolnl  functions,  cannot  be  determined  on  a  writ  of  habeas  corpus; 
In  re  Corum,  62  Kan  271,  84  Am.  St.  Rep.  382,  62  Pac.  C61;  Sheehan's 
Case.  122  Mass.  445,  23  Am.  Rep.  374;  Patterson  v.  State,  49  N.  J. 
1j.  326,  8  Atl.  305;  Ex  parte  Strang,  21  Ohio  St  610;  Clark  v.  Com- 
monwealth, 29  Pa.  St  129;  In  re  Burke,  76  Wis.  357,  45  N.  W.  24; 
Griffin's  Case,  Chase's  Dec.  364,  Fed.  Cas.  No.  5815;  Ex  parte 
Ward,  173  U.  S.  452,  19  Sup.  Ct  Rep.  459.  Though  it  Is  held  that 
one  deprived  of  his  liberty  under  process  issued  on  a  final  judgment 
by  a  court  which  he  claims  has  no  legal  existence  may  maintain 
habeas  corpus:  In  re  Norton  (Kan.),  68  Pac.  639. 

If  a  party  is  convicted  and  sentenced  at  a  term  of  court  held 
by  a  person  exercising  the  office  of  judge  of  such  court  under  an 
appointment  by  the  governor  made  without  authority  of  law,  the 
sentence  is  nevertheless  valid  and  binding  as  against  collateral  at- 
tack by  habeas  cori)Us:  State  v.  Bloom,  17  Wis.  538.  And  the  failuie 
of  a  judge  to  subscribe  to  an  oath  of  office  as  judge  pro  tempore 
does  not  render  his  judgments  void.  They  are,  at  the  most,  void- 
able, but  not  by  collateral  attack:  In  re  Hewes,  62  Kan.  288,  62  Pac. 
673.  In  Georgia,  any  judge  of  the  superior  court  of  the  state  is 
competent  to  preside  at  the  trial  of  any  case  in  the  superior  court 
of  any  county;  and  the  legality  of  a  conviction  had  under  such 
judge  cannot  be  drawn  in  question  on  habeas  corpus:  Daniels  v. 
Towers,  79  Ga.  785,  7  S.  E.  120.  Though  a  county  seat  may  have 
been  wrongfully  removed,  still  long  acquiescence  in  such  removal 
will  make  the  proceedings  of  a  court  de  jure  sitting  at  the  place 
of  removal  valid,  and  forbid  attacking  by  habeas  corpus  the  regu- 
larity of  the  removal:  In  re  Allison,  13  Colo.  525,  16  Am.  St  Rep. 
224,  22  Pac.  820. 

It  is  decided  in  In  re  Ah  Lee,  5  Fed.  899,  that  an  unconstitutional 
statute  is  sufficient  to  give  color  of  right  or  authority  to  an  ap- 
pointment to  a  judicial  office,  and  that  one  imprisoned  under  a  judg- 
ment of  a  judge  appointed  under  an  unconstitutional  law  is  not 
thereby  deprived  of  his  liberty  without  due  process  of  law.  The 
writ  of  habeas  corpus  should,  therefore,  be  denied  him.  To  the 
same  effect  is  Ex  parte  Strang,  21  Ohio  St.  610.  There  are  author- 
ities, however,  holding  that  the  constitutionality  of  the  statute  cre- 
ating a  court  is  a  proper  matter  of  inquiry  on  a  writ  of  habeas 
corpus  by  one  sentenced  by  such  court:  See  Ex  parte  Pitts,  35  Fla. 
149,  17  South.  7G;  Ex  parte  Snyder,  64  Mo.  '58.  In  this  last  case 
It  is  said  that  an  officer  de  facto  "necessarily  presupposes  an  office 
which  the  law  recognizes.  And  a  quite  extensive  research  has  failed 
to  discover  an  instance  where  an  incumbent  has  been  held  an  officer 
de  facto  unless  there  was  a  legal  office  to  fill."  In  In  re  Cloherty, 
2  Wash.  137,  27  Pac.  1064,  the  court  inquire  into  the  status  of  a 
police  court,  and,  coming  to  the  conclusion  that  it  has  no  legal  ex- 
istence, release  the  petiti  ner.  If  the  petitioner  in  habeas  corpus 
claims  that  the  statute  creating  the  court  wherein  he  was  con- 
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victed  is  unconstitutional,  the  proceeding  will  be  dismissed  where 
he  appeared  in  the  court  to  which  his  case  was  certified  and  pleaded 
guilty:  In  re  Council  (Kan.),  59  Pac.  274. 

i.  Plea  of  Former  Jeopardy.— The  writ  of  habeas  corpus  cannot 
be  resorted  to  for  the  purpose  of  discharging  a  petitioner  on  the 
ground  of  former  jeopardy.  Such  plea  must  be  presented  and  tried 
in  the  court  having  jurisdiction  to  try  the  offender  on  the  charge 
for  which  he  is  convicted.  If  the  decision  of  such  court  is  thought 
erroneous,  his  remedy  is  by  wi'it  of  error  or  appeal,  and  not  by 
habeas  corpus:  In  re  Terrill,  58  Kan.  815,  49  Pac.  158;  Miller  v.  Case, 
7  Kan.  App.  686,  51  Pac.  922;  State  v.  Klocls,  45  La.  Ann.  316,  12 
South.  307;  Ex  parte  Snyder,  29  Mo.  App.  256;  Ex  parte  Maxwell, 
n  Nev.  428;  Perry  v.  State,  41  Tex.  488;  Pitner  v.  State,  44  Tex. 
578;  Ex  parte  Crofford,  39  Tex.  Cr.  App.  547,  47  S.  W.  533;  In  re 
Barton,  5  Utah,  264,  21  Pac.  998;  Steiner  v.  Nerton,  6  Wash.  23,  32 
Pac.  1063. 

j.  Bastardy  Proceedings.— A  judgment  debtor  in  bastardy  pro- 
ceedings, who  is  imprisoned  pursuant  to  the  original  judgment  that 
he  stand  committed  to  the  county  jail  until  he  gives  bond  for  the 
payment  of  the  judgment,  will  be  discharged  on  habeas  corpus, 
under  a  statute  which  does  not  authorize  courts  having  jurisdiction 
of  bastai'dy  proceedings  to  enforce  their  judgments  by  imprison- 
ment: In  re  Comstock,  10  Olila.  299,  61  Pac.  921.  The  failure  to 
impanel  a  jury  to  try  an  issue  in  bastardy  proceedings  does  not 
go  to  the  jurisdiction  of  the  court  At  most  it  renders  the  judgment 
erroneous,  the  correction  of  which  cannot  be  had  by  habeas  corpus: 
In  re  Walker,  61  Neb.  803,  86  N.  W.  510. 

k.  Contempt  Proceedings. 
1.  General  Principles.— When  a  court  commits  a  party  for  con- 
tempt, its  adjudication  is  a  conviction,  and  its  commitment  an  exe- 
cution within  the  meaning  of  the  law  of  habeas  corpus:  Ex  parte 
Adams,  25  Miss.  883,  59  Am.  Dec.  234;  Phillips  v.  Welch,  12  Nev.  1.58. 
The  functions  of  the  writ  of  habeas  corpus,  where  the  party  who 
appeals  to  Its  aid  is  in  custody  under  process  for  contempt,  do  not 
extend  beyond  an  inquiry  into  the  jurisdiction  of  the  committing 
court,  and  the  validity  of  the  process  upon  its  face:  See  the  mono- 
graphic note  to  Mullin  v.  People,  22  Am.  St.  Rep.  422.  No  more 
vital  power  exists  In  the  exercise  of  the  authority  of  courts  than 
to  punish  for  contempts,  and  habeas  corpus  will  not  be  permitted 
to  be  so  used  as  to  interfere  with  the  power  and  authority  of  courts 
to  administer  the  law.  One  adjudged  guilty  of  contempt  and  im- 
prisoned therefor  is  not  entitled  to  release  upon  habeas  corpus,  un- 
less the  proceedings  under  which  he  Is  Imprisoned  are  void,  because 
the  court  was  without  jurisdiction  of  the  subject  matter  or  the 
parties,  or  was  wholly  without  power  to  make  the  order  in  the  par- 
ticular case  which  it  did  make:  In  re  Popejoy,  26  Colo.  32,  T7  Am. 


178  American  State  Reports,  Vol.  87.      [Indiana, 

of  the  title  of  such  officer  to  the  office,  or  his  right  to  exercise  Ju- 
illolal  functions,  cnunot  be  determined  on  a  writ  of  habeas  corpus: 
In  re  Corum,  62  Kan  271,  84  Am.  St.  Rep.  382,  62  Pac.  661;  Sheehan's 
Case.  122  Mass.  445,  23  Am.  Rep.  374;  Patterson  v.  State,  49  N.  J. 
1j.  326,  8  Atl.  305;  Ex  parte  Strang,  21  Ohio  St.  610;  Clark  v.  Com- 
monwealth, 29  Pa.  St  129;  In  re  Burke,  76  Wis.  357,  45  N.  W.  24; 
Griffin's  Case,  Chase's  Dec.  364,  Fed.  Cas.  No.  5815;  Ex  parte 
Ward.  173  U.  S.  452,  19  Sup.  Ct.  Rep.  459.  Though  It  Is  held  that 
one  deprived  of  his  liberty  under  process  Issued  on  a  final  judgment 
by  a  court  which  he  claims  has  no  legal  existence  may  maintain 
habeas  corpus:  In  re  Norton  (Kan.),  68  Pac.  639. 

If  a  party  Is  convicted  and  sentenced  at  a  term  of  court  held 
by  a  person  exercising  the  office  of  judge  of  such  court  under  an 
appointment  by  the  governor  made  without  authority  of  law,  the 
sentence  Is  nevertheless  valid  and  binding  as  against  collateral  at- 
tack by  habeas  cori)Us:  State  v.  Bloom,  17  Wis.  538.  And  the  failure 
of  a  judge  to  subscribe  to  an  oath  of  office  as  judge  pro  tempore 
does  not  render  his  judgments  void.  They  are,  at  the  most,  void- 
able, but  not  by  collateral  attack:  In  re  Hewes,  62  Kan.  288,  62  Pac. 
673.  In  Georgia,  any  judge  of  the  superior  court  of  the  state  Is 
competent  to  preside  at  the  trial  of  any  case  in  the  superior  court 
of  any  county;  and  the  legality  of  a  conviction  had  under  such 
judge  cannot  be  drawn  in  question  on  habeas  corpus:  Daniels  v. 
Towers,  79  Ga.  785,  7  S.  E.  120.  Though  a  county  seat  may  have 
been  wrongfully  removed,  still  long  acquiescence  In  such  removal 
will  make  the  proceedings  of  a  court  de  jure  sitting  at  the  place 
of  removal  valid,  and  forbid  attacking  by  habeas  corpus  the  regu- 
larity of  the  removal:  In  re  Allison,  13  Colo.  525,  16  Am,  St  Rep. 
224,  22  Pac.  820. 

It  Is  decided  in  In  re  Ah  Lee,  5  Fed.  899,  that  an  unconstitutional 
statute  Is  sufficient  to  give  color  of  right  or  authority  to  an  ap- 
pointment to  a  judicial  office,  and  that  one  Imprisoned  under  a  judg- 
ment of  a  judge  appointed  under  an  unconstitutional  law  Is  not 
thereby  deprived  of  his  liberty  without  due  process  of  law.  The 
writ  of  habeas  corpus  should,  therefore,  be  denied  him.  To  the 
same  effect  Is  Ex  parte  Strang,  21  Ohio  St.  610.  There  are  author- 
ities, however,  holding  that  the  constitutionality  of  the  statute  cre- 
ating a  court  Is  a  proper  matter  of  Inquiry  on  a  writ  of  habeas 
corpus  by  one  sentenced  by  such  court:  See  Ex  parte  Pitts,  3j  Fla. 
149,  17  South.  70;  Ex  parte  Snyder,  64  Mo.  58.  In  this  last  case 
It  Is  said  that  an  officer  de  facto  "necessarily  presupposes  an  office 
which  the  law  recognizes.  And  a  quite  extensive  research  has  failed 
to  discover  an  instance  where  an  Incumbent  has  been  held  an  officer 
de  facto  unless  there  was  a  legal  office  to  fill."  In  In  re  Cloherty, 
2  Wash.  137,  27  Pac.  1064,  the  court  Inquire  Into  the  status  of  a 
police  court  and,  coming  to  the  conclusion  that  it  has  no  legal  ex- 
istence, release  the  petiti  ner.  If  the  petitioner  In  habeas  corpus 
claims  that  the  statute  creating  the  court  wherein  he  was  con- 
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victed  is  unconstitutional,  the  proceeding  will  be  dismissed  where 
he  appeared  in  the  court  to  which  his  case  was  certified  and  pleaded 
guilty:  In  re  Council  (Kan.),  59  Pac.  274. 

i.  Plea  of  Former  Jeopardy.— The  writ  of  habeas  corpus  cannot 
be  resorted  to  for  the  purpose  of  discharging  a  petitioner  on  the 
ground  of  former  jeopardy.  Such  plea  must  be  presented  and  tried 
in  the  court  having  jurisdiction  to  try  the  offender  on  the  charge 
for  which  he  is  convicted.  If  tlie  decision  of  such  court  is  thought 
erroneous,  his  remedy  is  by  writ  of  error  or  appeal,  and  not  by 
habeas  corpus:  In  re  Terrill,  58  Kan.  815,  49  Pac.  158;  Miller  v.  Case, 
7  Kan.  App.  686,  51  Pac.  922;  State  v.  Klock,  45  La.  Ann.  316,  12 
South.  307;  Ex  parte  Snyder,  29  Mo.  App.  256;  Ex  parte  Maxwell, 
31  Nev.  428;  Perry  v.  State,  41  Tex.  488;  Pitner  v.  State,  44  Tex. 
578;  Ex  parte  Crofford,  39  Tex.  Cr.  App.  547,  47  S.  W.  533;  In  re 
Barton,  5  Utah,  264,  21  Pac.  998;  Steiner  v.  Nerton,  6  Wash.  23,  32 
Pac.  1063. 

j.  Bastardy  Proceedings.— A  judgment  debtor  In  bastardy  pro- 
ceedings, who  is  imprisoned  pursuant  to  the  original  judgment  that 
he  stand  committed  to  the  county  jail  until  he  gives  bond  for  the 
j>ayment  of  the  judgment,  will  be  discharged  on  habeas  corpus, 
under  a  statute  which  does  not  authorize  courts  having  jurisdiction 
of  bastai'dy  proceedings  to  enforce  their  judgments  by  imprison- 
ment: In  re  Comstock,  10  Okla.  299,  61  Pac.  921.  The  failure  to 
impanel  a  jury  to  try  an  issue  in  bastardy  proceedings  does  not 
go  to  the  jurisdiction  of  the  court  At  most  it  renders  the  judgment 
erroneous,  the  correction  of  which  cannot  be  had  by  habeas  corpus: 
In  re  Walker,  61  Neb.  803,  86  N.  W.  510. 

k.  Contempt  Proceedings. 
1.  General  Principles.— When  a  court  commits  a  party  for  con- 
tempt, its  adjudication  is  a  conviction,  and  its  commitment  an  exe- 
cution within  the  meaiiing  of  the  law  of  habeas  corpus:  Ex  parte 
Adams,  25  Miss.  883,  59  Am.  Dec.  234;  Phillips  v.  Welch,  12  Nev.  158. 
The  functions  of  the  writ  of  habeas  corpus,  where  the  party  who 
appeals  to  Its  aid  is  in  custody  under  process  for  contempt,  do  not 
extend  beyond  an  inquiry  into  the  jurisdiction  of  the  committing 
court,  and  the  validity  of  the  process  upon  its  face:  See  the  mono- 
graphic note  to  Mullin  v.  People,  22  Am.  St.  Rep.  422.  No  more 
vital  power  exists  In  the  exercise  of  the  authority  of  courts  than 
to  punish  for  contempts,  and  habeas  corpus  will  not  be  permitted 
to  be  so  used  as  to  Interfere  with  the  power  and  authority  of  courts 
to  administer  the  law.  One  adjudged  guilty  of  contempt  and  Im- 
prisoned therefor  Is  not  entitled  to  release  upon  habeas  corpus,  un- 
less the  proceedings  under  which  he  Is  Imprisoned  are  void,  because 
the  court  was  without  jurisdiction  of  the  subject  matter  or  the 
parties,  or  was  wholly  without  power  to  make  the  order  In  the  par- 
ticular case  which  It  did  make:  In  re  Pope  joy,  26  Colo.  32,  T7  Am. 
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St.  Rop.  222,  55  Pac.  1083;  Ex  parte  Keeler,  45  S.  Q.  537.  55  Am. 
St.  Rep.  786,  23  S.  E.  865;  Ex  parte  Warfleld,  40  Tex.  Or.  Rep.  413, 
76  Am.  St.  Rep.  724.  50  S.  W.  933.  If  a  court  has  jurisdiction  to 
hear  and  decide  whether  a  party  is  guilty  of  contempt,  and,  if 
found  guilty,  to  punish  him  for  his  conduct,  its  judgment  of  guilty 
In  the  exercise  of  such  jurisdiction  cannot  be  reviewed  by  habeas 
corpus:  In  re  Swan,  150  U.  S.  637,  14  Sup.  Ct  Rep.  225;  Ex  parte 
Davis,  112  Fed.  139.  But  the  court  must  not  only  have  jurisdiction 
of  the  person  and  subject  matter,  but  also  authority  to  render  the 
particular  judgment:  Ex  parte  Warfield,  40  Tex.  Cr.  Rep.  413,  76 
Am.  St  Rep.  724,  50  S.  W.  933;  Ex  parte  Duncan  (Tex.  Or.  App„ 
April  24,  1901),  62  S.  W.  758. 

Mere  errors  and  Irregularities  in  the  proceedings  In  contempt 
cannot  be  Inquired  into  on  habeas  corpus.  Neither  can  questions 
of  wrong  or  injustice  that  may  have  been  done  the  petitioner:  Ex 
parte  Ah  Men,  77  Cal.  198,  11  Am.  St  Rep.  263,  19  Pac.  380;  Fisher 
V.  McDaniel,  9  Wyo.  457,  post  p.  000,  64  Pac.  1056.  Habeas  corpus 
cannot  be  used  as  a  writ  of  error  to  review  proceedings  under  which 
a  party  has  been  Imprisoned  for  contempt  of  court:  In  re  Oopen- 
haver,  118  Mo.  377,  40  Am.  St.  Rep.  382,  24  S.  W.  161. 

On  the  other  hand,  if  the  court  is  without  jurisdiction  of  the 
subject  matter  or  of  the  parties,  or  laclcs  power  to  make  the  order 
In  the  particular  case,  it  cannot  punish  for  contempt  or  disobedience 
of  such  order;  and  habeas  corpus  may  be  involved  to  avoid  such 
imprisonment  and  restore  the  person  illegally  Imprisoned  to  his  lib- 
erty: Ex  parte  Arnold,  128  Mo.  2-56,  49  Am.  St.  Rep.  557,  30  S.  W. 
768,  1036;  In  re  Havlik,  45  Neb.  747,  64  N.  W.  234;  Ex  parte  Tinsley, 
87  Tex.  Cr.  Rep.  517,  66  Am.  St.  Rep.  818,  40  S.  W.  306;  Ex  parte 
Fisk,  113  U.  S.  713,  5  Sup.  Ct  Rep.  724;  Ex  parte  Perliins,  29  Fed. 
900.  When  a  court  undertakes  to  punish  one  for  refusing  to  com- 
ply with  an  order  which  that  court  had  no  authority  to  make,  the 
order  Itself,  being  without  jurisdiction,  Is  void,  and  the  order  pun- 
ishing for  contempt  Is  equally  void.  If  the  proceeding  for  con- 
tempt in  such  case  results  In  Imprisonment,  the  imprisonment  Is 
without  authority  of  law,  and  the  prisoner  will  be  discharged  on 
habeas  corpus:  Ex  parte  Ayres,  123  U.  S.  443,  8  Sup.  Ct  Rep.  164; 
In  re  Reese,  107  Fed.  942.  A  prisoner  will  be  discharged  If  it  ap- 
pears upon  the  face  of  the  judgment,  or  the  record  of  the  proceed- 
ings upon  which  the  judgment  is  founded,  that  the  judgment  is 
upon  a  cause  of  contempt  which  the  court  has  no  statutory  power 
to  punish,  or  if  it  appears  that  the  punishment  Inflicted  is  not 
within  the  power  prescribed  by  statute  for  such  cases:  State  v. 
Galloway,  5  Cold.  326,  98  Am.  Dec.  404. 

2.  Illustrations.— A  federal  court  may  release  on  habeas  corpus 
a  party  Imprisoned  for  an  alleged  contempt  In  committing  an  act 
not  forbidden  by  any  order  of  court  In  existence  at  the  time,  but 
which  the  court  subsequently  attempted,  In  excess  of  its  jurlsdic- 
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lion,  to  forbid  as  of  prior  date  by  an  order  nunc  pro  tunc:  Ex  parte 
Bnskirk,  72  Fed.  14.  And  habeas  corpus  is  a  proper  remedy  to 
secure  a  discharge  from  imprisonment  for  contempt  in  the  viola- 
tion of  an  injunction,  on  the  ground  that  the  prisoner,  not  being 
a  party  to  the  cause,  was  not  subject  to  the  jurisdiction  of  the  court 
in  the  particular  case,  and  that  it  had,  therefore,  no  power  to  punish 
for  the  offense  charged:  In  re  Reese,  107  Fed.  942. 

But  one  who  has  been  adjudged  insolvent  in  involuntary  pro- 
ceedings, and  imprisoned  for  failure  to  appear  and  answer  concern- 
ing his  property,  cannot  be  released  upon  habeas  corpus  on  the 
ground  that  he  has  been  discharged  from  his  debts  in  subsequent 
voluntary  proceedings:  In  re  Clarke,  125  Cal.  388,  58  Pac.  22.  In 
Kobb  V.  McDonald,  29  Iowa,  330,  4  Am.  Rep.  211,  the  plaintiff 
was  subpoenaed  to  make  his  affidavit  before  a  justice  of  the  peace, 
but  refusing  to  comply,  he  was  committed  by  the  justice,  where- 
upon a  writ  of  habeas  corpus  was  obtained  from  the  supreme  court. 
It  was  held  that  he  must  remain  in  custody,  although  his  affidavit 
could  not  be  used  in  the  proceeding  for  which  it  was  required,  on 
the  ground  that  when  a  person  is  being  punished  for  contempt,  un- 
less the  proceedings  leading  thereto  are  so  grossly  defective  as  to 
render  them  void,  the  judgment  of  commitment  cannot  be  reviewed 
by  another  tribunal.  For  further  illustrations  of  the  efficacy  of 
habeas  corpus  to  relieve  from  commitments  for  contempt,  consult 
the  monographic  note  to  Mullin  v.  People,  22  Am.  St.  Rep.  422-425. 

3.  Facts  or  Evidence  of  Contempt.— The  question  of  jurisdiction 
Involves  the  Inquiry  whether  the  alleged  conduct  was  In  fact  a 
contempt.  The  acts  constituting  the  alleged  contempt  may  be  ex- 
amined, on  habeas  corpus,  to  ascertain  whether  in  law  they  con- 
stitute a  contempt;  and  if  they  do  not,  the  court  was  v.  ithout  juris- 
diction to  imprison,  and  the  prisoner  is  entitled  to  be  released:  Ex 
parte  Senior,  37  Fla.  1,  19  South.  652;  In  re  Dill,  32  Kan.  668,  49 
Am.  Rep.  50o,  5  Pac.  39;  In  re  Wood,  82  Mich.  75,  81,  45  N.  W. 
1113;  Miskimins  v.  Shaver,  8  Wyo.  392,  58  Pac.  411.  In  Ex  parte 
Irvine,  74  Fed.  954.  the  petitioners  were  witnesses  in  a  prosecution 
In  which  they  refused  to  answer  on  the  ground  that  the  testimony 
sought  would  tend  to  incriminate.  The  court  decided  that  their 
answers  could  not  incriminate  them,  and  committed  them  for  con- 
tempt for  their  continued  refusal  to  answer.  On  habeas  corpus  to 
the  United  States  circuit  court,  Mr.  Justice  Taft,  In  considering 
how  far  the  court  might  go  behind  the  commitment  and  Its  recitals 
into  the  evidence  and  circumstances  upon  which  the  committing 
court  acted,  said:  "It  is  clear  that  the  decisions  of  the  supreme 
court  require  this  court  to  hold  that,  upon  such  a  question  as  this, 
the  testimony  and  facts  upon  which  the  court  acted  In  committing 
the  witness  may  and  must  be  considered  by  the  court  before  which 
the  validity  of  the  commitment  is  to  be  tested  in  a  collateral  way 
open  habeas  corpus.  ....  The  duty  of  this  court  to  examine  into 
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the  support  of  his  divorced  wife,  It  may  Imprison  him  for  a  viola- 
tion of  Its  order.  His  only  remedy  Is  to  purge  himself  of  such  con- 
tempt, to  the  satisfaction  of  the  court,  that  he  Is  unable  to  obey 
the  order,  and  tliat  his  Inability  has  not  been  causod  by  his  own 
act  for  the  purpose  of  avoiding  payment.  When  imprisoned  for 
viola  tic  n  of  such  order,  he  is  not  entitled  to  his  disehnrge  on  habeas 
coipus.  if  the  court,  flnding  him  able  to  pay  the  allowance,  has 
Jurisdiction  as  shown  by  the  record:  Ex  parte  Spencer,  83  Cal.  460, 
17  Am.  St  Rep.  266,  23  Pac.  393.  He  Is  not  entitled  to  bo  discharged 
upon  showing  that  since  his  Imprisonment  he  has  filed  his  petition 
In  Insolvency,  and  has  obtained  the  usual  preliminary  order  declar- 
ing him  an  Insolvent:  Ex  parte  Wilson,  73  Cal.  97,  14  Pac.  393.  The 
regularity  of  the  committal  will  not  be  reviewed  If  It  Is  regular 
on  Its  face:  In  re  Bissell,  40  Mich.  63.  And  the  action  of  the  court 
In  committing  one  for  refusing  to  pay  alimony  pending  a  divorce 
cannot  be  reviewed  by  certiorari  or  habeas  corpus,  since  the  allow- 
ance Is  an  appealable  order,  and  such  methods  are  an  indirect  at- 
tack thereon:  State  v.  Second  Judicial  DIst.  Court,  14  Mont.  396,  40 
Pac.  66. 

Where  a  husband  is  committed  for  contempt  because  of  his  fail- 
ure to  pay  a  Judgment  for  the  separate  maintenance  of  his  wife, 
upon  habeas  corpus  proceedings,  where  the  evidence  on  which  the 
commitment  Is  based  Is  not  before  the  court,  It  will  be  presumed 
that  the  court  which  Issued  the  order  of  commitment  found  from 
the  evidence  that  he  had  property  with  which  to  satisfy  her  Judg- 
ment: lu  PB  Popejoy,  26  Colo.  32,  77  Am.  St.  Rep.  222,  55  Pac.  1083. 

It.  Questions  Concerning  Preliminary  Examination. 
When,  In  a  felony  case,  the  defendant  has  been  convicted  and 
sentenced  by  a  court  of  competent  Jurisdiction,  he  cannot.  In  habeas 
corpus  proceedings,  raise  the  objection  that  there  was  no  prelim- 
inary examination:  Ex  parte  McConnell,  83  Cal.  5o8,  23  Pac.  1119; 
In  re  Ellis,  79  Mich.  322,  44  N.  W.  616.  On  the  other  hand,  if  the 
probable  guilt  of  a  felony  has  been  duly  ascertained  by  a  prelim- 
inary hearing,  the  defendant  cannot  complain  that  the  prosecution 
was  by  Information  Instead  of  by  Indictment:  In  re  Dolph,  17  Colo. 
36,  28  Pac.  470.  Bat  see  Ex  parte  Wilson,  114  U.  S.  417,  6  Sup. 
Ot.  Rep.  935. 

HI.  Beview  of  Indictments,  Informations,  and  Affidavits, 
a.  Legality  of  Grand  Jury.— In  an  application  for  a  writ  of 
habeas  corpus  the  drawing,  summoning,  and  impaneling  of  the 
grand  Jury  that  found  the  Indictment  under  which  the  petitioner 
was  convicted  are  not  proper  matters  for  consideration.  Such  ques- 
tions are  open  to  review  only  on  appeal  or  writ  of  error:  In  re  Cor- 
coran (Idaho),  59  Pac.  18.  This  rule  is  observed,  as  to  one  In- 
dicted and  held  for  trial.  In  Ex  parte  Warrls,  28  Fla.  371,  9  South. 
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718;  In  re  McElroy  (Kan.  App.),  58  Pac.  677;  In  re  Betts,  36  Neb. 
282,  54  N.  W.  524. 

The  indictment  returned  by  a  grand  jury  impaneled  by  a  de  facto 
judge  will  not  on  that  account  be  reviewed  in  habeas  coi-pus  proceed- 
ings: State  V.  Fenderson,  28  La.  Ann.  82.  Though  it  has  been  de- 
cided that  a  grand  Jury  Impaneled  by  a  court  having  no  authority 
to  impanel  a  grand  jury  is  an  illegal  body,  and  that  an  indictment 
found  by  it  is  a  nullity.  A  person  convicted  and  imprisoned  under 
such  an  indictment  is  therefore  illegally  convicted  and  restrained 
of  his  liberty  without  due  process  of  law,  in  violation  of  the  laws 
and  constitution  of  the  United  States.  In  such  a  case  the  writ 
of  habeas  coi-pus  becomes  a  writ  of  right:  Ex  parte  Farley,  40  Fed. 
66. 

A  judgment  of  conviction  cannot  be  attacked  on  habeas  corpus 
on  the  ground  that  persons  of  the  same  race  as  the  petitioner  were 
excluded  from  the  grand  jury:  In  re  Shibuya  Jugiro,  140  U.  S.  291, 
297,  11  Sup.  Ct.  Rep.  770;  In  re  Wood,  140  U.  S.  278,  11  Sup.  Ct. 
Rep.  738;  nor  because  an  alien  who  had  declared  his  intention  to 
become  a  citizen  sat  on  the  grand  jury,  under  a  law  of  the  territory 
allowing  it:  Ex  parte  Hardiug,  120  U.  S.  782,  7  Sup.  Ct.  Rep.  780; 
nor  because  of  a  defect  in  the  number  of  grand  jurors:  In  re  Wil- 
son, 140  U.  S.  575,  11  Sup.  Ct.  Rep.  870;  though  it  has  been  held 
otherwise  if  there  was  an  excess  in  the  number:  Ex  parte  Reynolds, 
35  Tex.  Cr.  Rep.  4.37,  60  Am.  St.  Rep.  54,  34  S.  W.  120,  overruling 
Ex  parte  Fuller,  19  Tex.  Cr.  App.  241. 

b.  SuflSiciency  of  Indictment  and  Information.— Where  the  trial 
court  acquired  jurisdiction,  the  sufficiency  of  the  indictment,  in- 
formation, or  complaint  will  not  ordinarily  be  inquired  into  on 
habeas  corpus  after  a  judgment  of  conviction:  Ex  parte  McNulty, 
77  Cal.  164,  11  Am.  St.  Rep.  257,  19  Pac.  237;  Matter- of  Eaton,  27 
Mich.  1;  In  re  Truman,  44  Mo.  181;  Ex  parte  Harlan,  1  Olsla.  48,  27 
Pac.  920;  In  re  .lohnson,  46  Fed.  477.  A  defect  in  the  form  of  the 
Indictment,  by  reason  of  a  clerical  omission,  and  which  should  have 
been  raised  on  demurrer,  cannot  be  made  a  ground  for  Issuing  a 
writ  of  habeas  corpus  after  conviction  and  sentence:  In  re  Alcorn 
(Idaho),  60  Pac.  561;  nor  can  the  fact  that  the  indictment  was  not 
signed  by  the  district  attorney  of  the  United  States:  In  re  Lane, 
135  U.  S.  443,  449,  10  Sup.  Ct.  Rep.  760;  neither  will  the  question 
as  to  whether  the  indictment,  regular  on  Its  face,  was  ever  found 
by  a  grand  jury  be  inquired  into:  Ex  parte  Twohig,  13  Nev.  302. 

c.  Error  Respecting  Indictments.— Error  in  consolidating  Indict- 
ments, when  the  court  lias  acted  within  Its  jurisdiction,  cannot  be 
Inquired  into  on  habeas  corpus  after  conviction  and  sentence:  Howar 
V.  United  States,  75  Fed.  980;  Do  Barba  v.  United  States,  99  Fed. 
942.  And  o*n  the  Indictment  for  the  carnal  linovvledge  of  a  female 
under  sixteen  years,  which  contains  a  charge  of  rape  at  common 
law,  and  also  of  tlie  statutory  offense,  the  failure  of  the  court  to 
compel  the  prosecuting  attorney  to  elect  upon  which  count  he  will 
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try  the  accused,  and  hJs  treatment  of  the  charge  of  rape  as  sur- 
plnsnge,  Is  not  such  as  cnn  be  tnken  ndvantape  of  on  habeas  corpus, 
the  court  having  Jurisdiction  of  both  offenses:  In  re  Lane,  135  U.  S. 
443,  10  Sup.  Ct.  Rep.  7G0.  The  general  rule  Is,  that  error  of  the 
court  In  ruling  on  a  question  affecting  an  Indictment,  so  long  as  It 
does  not  go  to  the  jurisdiction,  cannot  be  reviewed  on  habeas  corpus 
after  final  judgment  has  been  rendered:  Ex  parte  Clay,  98  Mo.  578, 
11  S.  W.  998. 

If  an  indictment  or  complaint  is  void,  a  conviction  thereunder 
may  be  examined  on  habeas  corpus,  and  the  prisoner  restored  to 
freedom:  Ex  parte  McNulty,  77  Cal.  164,  11  Am.  St.  Rep.  257,  19 
Pac.  237;  Ex  parte  Reynolds,  35  Tex.  Cr.  Rep.  437,  60  Am,  St  Rep. 
54,  24  S.  W.  120;  as  when  the  facts  charged  do  not  constitute  a 
public  offense:  Ex  parte  Maler,  103  Cal.  476,  42  Am.  St  Rep.  129, 
37  Pac.  402. 

No  change,  when  an  Indictment  Is  filed  with  the  court,  can  be 
made  in  the  body  of  the  instrument  by  order  of  the  court,  or  by 
the  prosecuting  attorney,  without  a  resubmission  to  the  grand  jury. 
And  the  fact  that  the  court  may  deem  the  change  Immaterial,  as 
striking  out  of  surplus  words,  makes  no  difference.  The  Instrument 
as  thus  changed  Is  no  longer  the  indictment  of  the  grand  jury  that 
presented  It  A  trial  on  such  indictment  Is  void,  and  the  prisoner 
who  stands  sentenced  thereon  Is  entitled  to  his  discharge  on  habeas 
corpus:  Ex  parte  B:iin,  121  U.  S.  1,  7  Sup.  Ct  Rep.  781. 

d.  Necessity  of  Indictments.— The  prosecution  of  a  felony  by  In- 
formation, instead  of  by  indictment,  does  not  entitle  the  party  con- 
victed to  his  release  on  habeas  corpus  where  the  probable  guilt  of 
the  accused  has  been  duly  ascertained  and  certified  by  a  previous 
preliminary  examination.  Due  process  of  law,  In  a  prosecution  for 
felony,  does  not  necessarily  include  an  indictment  by  a  grand  jury: 
In  re  Dolph.  17  Colo.  35,  28  Pac.  470.  But  one  sentenced  by  a  fed- 
eral court  to  Imprisonment  for  an  infamous  crime,  without  indict- 
ment or  presentment  by  a  grand  jury,  as  required  by  the  fifth 
amendment  of  the  constitution,  has  been  held  to  be  entitled  to  his 
discharge  on  habeas  corpus.  A  crime  punishable  by  Imprisonment 
for  a  term  of  years  at  hard  labor  Is  an  infamous  crime  within  the 
meaning  of  this  amendment:  Ex  parte  Wilson,  114  U.  S.  417,  5  Sup. 
Ct  Rep.  935. 

e.  Sufficiency  of  Affidavits.— The  sufficiency  of  the  affidavit  upon 
which  a  defendant  Is  convicted  before  a  justice  of  the  peace  can- 
not be  raised  on  habejis  corpus:  Ex  parte  Grubbs  (Miss.,  Nov.  25, 
1901),  30  South.  708;  Pritchett  v.  Cox,  154  Ind.  108,  56  N.  E  20.  It 
is  even  held  In  McLaughlin  v.  Etchison,  127  Ind,  474,  22  Am.  St. 
Rep.  658,  27  N.  E.  152,  that  a  judgment  of  conviction  on  an  affidavit 
which  does  not  charge  a  public  offense  does  not  entitle  "the  defend- 
ant to  be  restored  to  his  liberty  on  habeas  coi-pus.  The  soundness 
of  this  doctrine  may  well  be  doubted,  for  in  such  a  case  one  of  the 
essentials  of  Jurisdiction  is,  according  to  the  weight  of  authority. 
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wanting,  and  the  judgment  Is,  for  that  reason,  void:  See  Ex  parte 
Maler.  103  Cal.  476,  42  Am.  St.  Rep.  129,  37  Pac.  402;  and  the  sub- 
division of  this  note,  "Jurisdictional  Questions,"  ante.  A  person 
arrested  in  a  civil  action  will  not  be  discharged  on  habeas  corpus 
because  of  a  defect  in  the  affidavit  constituting  only  an  error  or  ir- 
regularity: Barton  v.  Saunders,  16  Or.  51,  8  Am.  St.  Rep.  261,  16 
Tac.  921. 

IV.     Review  of  Proceedings  at  the  Trial, 

a.  Time  and  Place  of  Trial.— The  conviction  and  sentence  of  an 
accused  by  a  court  held  at  a  time  or  place  other  than  that  author- 
ized or  prescribed  by  law,  are  void,  and  the  prisoner  should  be  dis- 
charged on  habeas  corpus:  Exparte  Jones,  27  Arl£.  349;  In  re  Terrill, 
52  Kan.  29,  39  Am.  St.  Rep.  327,  34  Pac.  457.  Where,  during  the  trial 
of  a  criminal  cause,  and  while  the  jury  was  In  charge  of  the  bailiffs 
deliberating  of  a  verdict,  the  court  was  adjourned  for  two  days,  and 
the  judge  went  to  another  county  and  held  a  term  of  court  there,  It 
was  decided  that  the  terra  terminated  by  operation  of  law,  as  to  that 
cause,  when  the  judge  left  the  place  where  the  court  was  by  law 
required  to  be  held,  and  went  into  another  county  and  opened  court 
there;  that  In  his  absence  the  jury  had  no  authority  to  consider  the 
case;  that  tlie  jurisdiction,  having  been  suspended  by  the  dissolution 
of  the  court,  could  not  be  resumed  by  the  return  of  the  judge;  and 
that  a  verdict  returned  In  the  case  and  a  judgment  thereon  were 
void,  and  subject  to  collateral  attacls  on  habeas  corpus:  In  re  Potz- 
wald  (Oltla.,  July  30,  1897),  50  Pac.  139.  See,  in  this  connection, 
In  re  Milliugton,  24  Kan.  214. 

b.  Change  of  Venue.— EiTor  In  overruling  an  application  for  a 
change  of  venue  on  the  ground  that  an  impartial  trial  cannot  be  had 
does  not  render  the  judgment  of  the  judge  or  justice  void,  and  will 
not  be  inquired  into  on  habeas  corijus:  Ex  parte  Wright,  119  Cal. 
401,  51  Pac.  639;  Ex  parte  Murphy,  1  Oltla.  288,  29  Pac.  632.  See, 
also,  Peters  v.  Koeplie,  156  Ind.  35,  59  N,  E,  33.  And  a  petitioner 
will  not  be  released  on  the  ground  that  the  crime  for  which  he  was 
convicted  was  committed  at  a  place  over  which  the  trial  court 
had  no  jurisdiction,  when  such  fact  Is  not  made  clearly  to  appear: 
In  re  Terrlll,  58  Kan.  815,  49  Pac.  158. 

c.  Presence  and  Arraignment  of  Accused.— Where  the  accused 
Is  convicted  and  committed  to  Imprisonment  by  a  competent  court, 
he  will  not  be  released  on  habeas  corpus,  because  there  was  neither 
an  arraignment  nor  plea  aslsod  or  entered  before  proceeding  with 
the  trial:  Winslow  v.  Green,  155  Ind.  368,  58  N.  E.  259;  nor  because 
he  was  not  present  when  the  jury  was  impaneled  and  sworn,  or  dur- 
ing the  trial,  or  when  judgment  was  rendered  against  him:  Turney  r, 
Barr,  75  Iowa,  758,  38  N.  W.  550;  nor  because  of  his  enforced  ab- 
sence. In  jail,  when  the  verdict  was  received  and  the  jury  dl»- 
charged:  Ex  parte  Farnham,  3  Colo.  545. 
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d.  BiK:ht  to  Counsel.— A  person  convicted  and  sentenced  by  a 
cotirt  of  competent  jurisdiction  Is  not  entitled  to  a  discharge  txi 
habeas  corpxis  on  the  ground  of  the  alleged  assignment  of  one  as 
his  counsel  who.  although  he  may  have  been  an  attorney  at  law, 
had  not  been  admitted  or  qualified  to  practice  as  an  attorney  or 
counselor  at  law  In  the  courts  of  the  state  In  which  the  trial  was 
had:  In  re  Shibuya  Juglro,  140  U.  S,  291,  297,  11  Sup.  Ct  Rep,  770. 
In  Andersen  v.  Treat,  172  U.  S.  24,  19  Sup.  Ct.  Rep.  67,  a  petition 
for  a  writ  of  habeas  coi-pus  alleged  that  prior  to  his  preliminary  ex- 
amination the  petitioner  employed  an  attorney,  but  that  such  coun- 
sel was  denied  permission  to  see  and  consult  with  him,  and  that  he 
was  not  represented  by  counsel  at  the  examination.  The  record 
showed  that  the  petitioner  waived  examination;  and  that  at  his  trial 
other  counsel  was  assigned  him,  who  represented  him  at  the  trial 
and  In  proceedings  In  error.  It  did  not  appear,  nor  was  it  alleged, 
that  the  court  was  requested  to  permit  the  alleged  counsel  of  the 
petitioner  to  represent  him.  Under  this  state  of  facts.  It  was  de- 
cided that  the  petitioner  was  not  entitled  to  the  writ  on  the  ground 
of  having  been  deprived  of  his  constitutional  right  to  counsel. 

e.    Jury  Trial. 

1.  Refusal  and  Waiver  of  Jury.— The  right  of  the  accused  to  a 
Jury  trial,  where  the  offense  charged  is  not  a  felony,  will  not  be 
considered  In  habeas  corpus  proceedings,  where  a  judgment  of  con- 
viction is  rendered  by  a  competent  court.  And  this,  though  the 
defendant  demands  a  jury  and  his  demand  Is  refused.  The  failure 
to  Impanel  a  jury  to  try  the  issue  does  not  go  to  the  jurisdiction 
of  the  court,  but,  at  most,  can  render  the  judgment  merely  errone- 
ous: Ex  parte  Brandon,  49  Ark.  143,  4  S.  W.  452;  Bx  parte  Miller, 
82  Cal.  464,  22  Pac.  1113;  In  re  Fife,  110  Cal.  8,  42  Pac.  299:  Will- 
iams v.  Hert,  157  Ind.  211,  post.  p.  203,  GO  N.  E.  1067;  In  re  Walker, 
61  Neb.  803,  86  N.  W.  510.  See,  also,  Zelle  v.  McHenry,  51  Iowa, 
672,  2  N.  W.  264. 

In  felony  cases  the  law  Is  not  so  clear.  In  Indiana,  a  judgment 
of  conviction,  upon  a  plea  of  guilty  of  murder  In  the  first  degree 
and  the  fixing  of  the  punishment  without  the  Intervention  of  a  jury, 
are  not  errors  going  to  the  jurisdiction  of  the  court,  and  hence  not 
open  to  attack  on  habeas  corpus:  Lowery  v.  Howard,  103  lud.  440, 
3  N.  E.  124.  In  In  re  Staff,  63  Wis.  285,  53  Am.  Rep.  285,  23  N.  W. 
587,  a  party  accused  of  larceny  waived  his  right  to  a  jury  trial,  and, 
on  his  conviction  and  sentence  by  the  court,  the  legality  of  his  con- 
finement was  inquired  into  on  habeas  corpus.  In  this  proceeding, 
it  was  determined  that  the  defendant  effectually  waived  his  right 
to  a  jury,  and  was  properly  tried  by  the  court  Hence,  he  was 
remanded  to  prison.  This  case  clearly  recognizes  that  the  compe- 
tency of  the  accused  to  waive  a  jury  trial,  and  the  legality  of  his 
conviction  in  case  of  such  waiver,  may  be  tested  in  habeas  corpus 
proceedings.    In  the  course  of  the  opinion  It  is  said:  "It  is  now 
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claimed  on  his  behalf  that  it  was  not  competent  for  him  to  waive 
a  jury  trial,  and  honce  that  his  conviction  was  Illegal  and  void,  and 
the  court  had  no  Jurisdiction  to  proceed  thereon  to  Judgment  and 
sentence.  If  the  prisoner  could  not  effectually  waive  a  trial  by 
jury,  the  court  had  no  Jurisdiction  to  try  him,  and  the  conclusion 
seems  undeniable  that  the  Judgment  would,  in  that  event,  be  en- 
tirely void.    Hence,  upon  the  petitioner's  theory  of  the  case,  habeas 

corpus  Is  the  proper  remedy Failing  the  Jurisdiction  of  the 

court  to  try  and  convict  the  accused  without  a  Jury,  the  court  ex- 
ceeded its  Jurisdiction  as  to  subject  matter  and  person,  and  its 
Judgment  and  process  of  commitment,  although  in  proper  form, 
were  issued  in  a  case  not  allowed  by  law.  Such  alleged  excess  or 
want  of  Jurisdiction  may  be  Inquired  into  on  habeas  corpus,  and 
If  found  to  exist  is  ground  for  a  discharge  of  the  accused." 

2.  Legality  of  Jury.— The  contention  that  a  conviction  of  a  mis- 
demeanor was  based  on  the  verdict  of  a  Jury  not  sworn  cannot  be 
raised  on  habeas  corpus:  Ex  parte  English  (Tex.  Cr.  App.),  53  S.  W. 
106.  Neither  can  the  fact  that,  in  a  capital  case,  the  accused  ex- 
hausted his  peremptory  challenges  and  the  court  overruled  his  chal- 
lenges for  cause,  so  that,  as  he  alleges,  he  was  deprived  of  a  trial 
by  an  impartial  Jury:  In  re  Schneider,  148  U.  S.  162,  13  Sup.  Ct.  Rep. 
572.  Nor  can  the  contention  that  persons  of  the  same  race  a» 
the  petitioner  were  excluded  from  the  Jury:  In  re  Wood,  140  U.  S. 
278,  11  Sup.  Ct  Rep.  738;  In  re  Shibuya  Jugiro,  140  U.  S.  291,  11 
Sup.  Ct.  Rep.  770.  It  is  decided  in  Scott  v.  State,  70  Miss.  247, 
85  Am.  St.  Rep.  649,  11  South.  657,  that  if  from  the  record  It 
appears  that  the  defendant  was  convicted  by  a  jury  of  eleven  per- 
sons only,  the  verdict  and  Judgment  must  be  treated  void  on  habeas 
corpus.  The  alleged  misconduct  of  the  Jury  cannot  be  reviewed 
in  a  federal  court  on  habeas  corpus,  when  the  question  has  been 
determined  in  the  trial  court  and  the  supreme  court  of  the  state: 
In  re  King,  51  Fed.  434. 

f.  Witnesses- -Compulsory  Process.— One  convicted  and  sentenced 
by  a  competent  court  cannot  claim  his  discharge  on  habeas  cor- 
pus on  the  alleged  ground  that  the  court  refused  him  time  to  get 
his  witnesses:  In  re  Ellis,  79  Mich.  322,  44  N.  W.  616;  nor  on 
the  ground  that  he  was  denied  compulsory  process  for  obtaining 
witnesses  In  his  favor:  Ex  parte  Harding,  120  U.  S.  782,  7  Sup.  Ct. 
Rep.  780. 

g.  Informing  Party  of  Eights.— A  prisoner  cannot  raise  the  con- 
tention on  habeas  corpus  that  the  commitment  under  which  he  is 
held  is  void  because  it  does  not  appear  therefrom  that  be  was  in- 
formed of  all  his  rights:  Ex  parte  Ah  Sam,  83  Cal.  620,  ^  Pac.  276; 
and  the  failure  of  a  justice  of  the  peace  to  inform  the  defendant 
of  his  right  of  appeal,  as  required  by  statute,  does  not  render  the 
judgment  of  couviciion  against  him  void,  and  entitle  him  to  his 
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tllBoharjre  on  habens  corpus:  Jacoby  v.  Waddell,  61  Iowa,  247,  16 
N.  W.  119. 

V.    Review  of  the  Verdict 

a.  SuflSciency  of  Verdict.— It  Is  within  the  jurisdiction  of  the 
trial  Judge  to  pass  upon  the  sufficiency  and  legal  meaning  of  a 
verdict,  and  If  he  errs  In  so  doing,  It  is  an  error  In  the  exercise 
of  his  Jurisdiction,  and  not  presenting  a  Jurisdictional  defect 
remediable  by  liabeas  corpus:  State  v.  Sloan,  66  Wis.  647,  650,  27 
N.  W.  616;  In  re  Eokart,  166  U.  S.  481,  17  Sup.  Ct.  Rep.  638.  Thus, 
a  verdict  of  guilty  In  a  prosecution  for  murder  not  finding  the  de- 
gree of  the  homicide,  will,  on  habeas  corpus,  support  a  Judgment 
■of  conviction:  Dover  v.  State,  75  Ala.  40;  In  re  Eckart,  166  U.  S. 
481,  17  Sup.  Ot  Rep.  638,  atfirming  In  re  Eckart,  85  Wis.  681,  56 
N.  W.  375.  In  the  record  of  a  general  conviction  on  two  counts, 
one  of  which  is  good,  a  misrecital  of  the  verdict  as  upon  the  other 
count  only  in  stating  the  inquiry  whether  the  accused  had  anything 
to  say  why  sentence  should  not  be  pronounced,  is  no  ground  for  his 
discharge  on  habeas  corpus:  Ex  parte  Wilson,  114  U.  S.  417,  5  Sup. 
Ct  Rep.  935.  And  if  a  verdict  is  not  the  result  of  deliberation 
by  the  Jury,  but  is  prepared  by  the  court  and  si'gned  by  a  Juror 
as  foreman,  and  no  opportunity  is  given  the  Jurors  to  assent  or  dis- 
sent therefrom,  the  remedy  of  the  accused  is  not  by  habeas  corpus: 
Turney  v.  Barr,  75  Iowa,  758,  38  N.  W.  550. 

K  Force  and  Effect  of  Evidence.— Where  a  final  Judgment  of 
conviction  is  rendered  by  a  court  of  competent  jurisdiction,  errors 
In  the  force  and  eflfect  given  testimony  cannot  be  reviewed  col- 
laterally or  corrected  on  habeas  corpus:  In  re  Corum,  62  Kan.  271, 
84  Am.  St  Rep.  382,  62  Pac.  661.  The  evidence  Introduced  on  the 
trial  cannot  be  reviewed  by  the  court  Issuing  the  writ,  for  the  pur- 
pose of  determining  its  sufficiency  to  support  the  conviction:  Ex 
parte  Long,  114  Cal.  150,  45  Pac.  1057;  In  re  Lewis,  124  Midi.  liW, 
82  N.  W.  816;  State  v.  Norby,  69  Minn.  451,  72  N.  W.  703;  In  re 
Langston,  55  Neb.  310,  75  N.  W.  828.  It  is  not  permissible  to  go 
behind  the  Judgment,  and  show,  by  proof  addressed  to  the  merits 
of  the  cause,  that  the  defendant  was  improperly  convicted:  Benson 
V.  State,  124  Ala.  92,  27  South.  1.  A  contention  that  the  verdict  is 
Void  because  contrary  to  the  decision  of  the  trial  court  that  tlie 
evidence  was  insufficient,  Is  tantamount  to  the  assertion  that  tlie 
verdict  and  Judgment  are  void  because  the  verdict  is  contrary  to 
the  evidence  and  instructions  of  the  court.  The  remedy  In  such 
case  is  not  by  heabeas  corpus:  In  re  Thompson,  9  Mont  381,  23  Pac. 
933. 

VI.    Review  of  the  Judgment  and  Sentence. 

a.  Defective  Judgments  and  Sentences,  Generally.— A  mere  It-. 
regularity  or  informality  in  a  Judgment  or  sentence  of  conviction  can- 
not be  assailed  on  habeas  corpus.  Thus,  a  Judgment  of  conviction 
not  stating  the  particular  offense  of  which  the  defendant  Is  con- 
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vlcted  (Ex  parte  Gibson,  31  Cal.  (>19,  91  Am.  Dec.  546;  People  v. 
Cavanagh,  2  Park.  C.  Rep.  660),  a  judgment  of  conviction  of  a  mis- 
demeanor imposing  a  fine,  wliich  omits  to  order  the  issuance  of 
execution  for  tlie  fine  and  costs  (Ex  parte  Diclierson,  30  Tex.  App. 
448.  17  S.  W.  1076),  and  a  judgment  of  conviction  of  a  felony  which 
omits  expressly  to  adjudge  the  defendant's  guilt  (Ex  parte  Rober- 
son,  123  Ala.  103,  82  Am.  St.  Rep.  107,  26  South.  645),  are  not  sub- 
ject to  a  collateral  attack  on  habeas  corpus.  A  misnomer  in  the 
entiT  of  a  sentence  by  the  clerk  in  the  minutes  of  the  court,  the 
entrj'  being  otherwise  properly  entitled,  and  showing  the  defendant 
was  found  guilty  and  his  penalty  assessed  by  the  jury,  does  not 
entitle  him  to  his  discharge:  Ex  parte  Beeler  (Tex.  Cr.  App.),  53  S.. 
W.  857*  Neither  does  the  entry  of  a  judgment  which  is  meaning- 
less: Ex  parte  Walker,  132  CaL  143,  64  Pac.  135;  nor  does  a  slip  or 
misprision  of  the  clerk  in  recording  the  sentence:  Commonwealth 
V.  Wright,  126  Pa.  St.  464,  17  AU.  620. 

Wbere  one  is  held  under  a  valid  judgment,  as  well  as  an  invalid 
one,  he  is  not  entitled  to  be  discharged  on  habeas  corpus,  at  least 
until  the  valid  judgment  has  expired:  Ex  parte  Gibson,  89  Ala. 
174,  7  South.  833.  Where  a  sentence  is  severable,  one  part  being 
authorized  and  the  other  not,  the  prisonei"  will  not  be  discharged 
until  the  legal  part  of  the  sentence  is  served:  People  v.  Baker,  89 
N.  Y.  400;  Ex  parte  Mooney,  26  W.  Va.  36,  53  Am.  Rep.  59. 

If  a  defendant  is  properly  convicted,  but  there  is  error  In  the 
sentence  rendering  it  void,  the  defendant  should  be  discharged  on 
habeas  corpus.  And  he  cannot  be  detained  on  the  ground  that  the 
process  on  which  he  is  committed  is  a  justification  to  the  office 
serving  it:  In  re  Harris,  68  Vt.  243,  35  Atl.  55.  A  court  not  having 
jurisdiction  of  a  major  offense  cannot  carve  out  of  it  one  of  less 
grade.  If  it  attempts  to,  the  defendant,  after  conviction,  may  be 
discharged  on  habeas  corpus:  Ex  parte  Brown,  40  Fed.  81. 

b.  Parties  Brought  from  Other  Jurisdictions. — When  a  party 
has  been  convicted  and  sentenced  by  a  competent  court,  he  can- 
not, in  habeas  corpus  proceedings,  raise  the  objection  that  he  was 
illegally  arrested  In,  or  abducted  from,  another  state:  In  re  El- 
lis, 79  Mich.  322,  44  N.  W.  616;  Kingen  v.  Kelley,  3  Wyo.  5G6,  28 
Pac.  36.  There  has  been  considerable  conflict  In  the  decided  cases 
as  to  whether  a  person  extradited  for  one  offense  could  be  tried 
for  a  different  one.  The  question  is  apparently  put  to  rest,  however, 
by  the  case  of  Lascelles  v.  Georgia,  148  U.  S.  537,  13  Sup.  Ct.  Rep. 
687.  This  case  lays  down  the  doctrine  that  a  fugitive  from  justice, 
surrendered  by  one  state  upon  the  demand  of  another,  is  not  pro- 
tected from  prosecution  for  offenses  other  than  those  for  which 
he  was  rendered  up;  but  may,  after  being  restored  to  the  demand- 
ijig  state,  be  lawfully  tried  and  punished  for  any  and  all  crimes 
committed  within  its  territorial  jurisdiction,  either  before  or  after 
jurisdiction.  No  question  of  habeas  corpus  was  here  invx)lved.  How- 
ever, it  is  decided  in  Ex  parte  Skiles,  50  Fed.  524,  that  an  offender 
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extrntllted  from  another  state  to  answer  an  Indictment,  and  con- 
victed of  an  offense  other  than  the  one  alleged  therein,  cannot 
Invoke  the  aid  of  a  federal  court  by  habeas  corpus.  A  federal  court 
will  not.  on  habeas  corpus.  Investigate  the  legality  of  a  prisoner's 
extradition  after  his  trial  and  conviction  In  a  state  court:  Eaton  v. 
West  Virginia,  91  Fed.  760. 

c.  Place  of  Incarceration.— The  place  of  Imprisonment  Is  no  part 
of  the  Judgment,  and  it  is  ordinarily  held  that  an  error  in  the  sen- 
tence In  designating  such  place  does  not  entitle  the  prisoner  to  his 
release  on  habeas  corpus:  Ex  parte  Simmons,  62  Ala.  416;  Ex  parte 
Waterman,  33  Fed.  29;  as  when  he  Is  sentenced  to  the  state  prison 
Instead  of  In  the  penitentiary  or  county  jail:  People  v.  Kelly,  32 
Hun,  530;  or  when  he  Is  sentenced  to  the  penitentiary  for  an  of- 
fense not  punishable  by  imprisonment  there:  Ex  parte  Bond,  9  S. 
C.  80,  30  Am.  Rep.  20;  or  when  sentenced  to  hard  lab  ir  for  the 
county  where  he  should  have  been  sentenced  to  the  penitentiary: 
Kirby  v.  State,  62  Ala.  51.  And  wlien  one  is  sentenced  to  the  state 
prLson  when  he  should  have  been  sentenced  to  the  county  jail  or 
penitentiary,  it  has  been  held  that,  though  the  sentence  may  be 
void,  still  if  the  conviction  is  valid,  he  should  not  be  discharged, 
but  remanded  to  the  custody  of  the  sheriff  for  the  trial  coux't  to 
deal  with  according  to  law:  People  v.  Kelly,  97  N.  Y.  212.  Tliis 
principle  Is  recognized  in  In  re  Harris,  68  Vt.  243,  35  Atl.  55,  where 
the  offender  was  sentenced  to  the  state  prism  instead  of  to  the 
house  of  correction.  In  the  course  of  the  opinion  it  is  said:  "The 
record  before  us  shows  that  the  petitioner  was  properly  convicted. 
The  error  was  in  the  sentence,  and  there  does  not  seem  to  be  any 
good  reason  wliy  jurisdiction  of  the  petitioner  should  not  be  re- 
assumed  by  the  court  in  which  he  was  convicted,  that  he  may  be 
properly  sentenced.  To  prevent  tlie  defeat  of  justice,  we  may  well 
remand  the  petitioner  to  the  custody  of  the  sheriff  of  Caledonia 
county  that  he  may  be  taken  before  the  county  court,  and  sentence 
properly  Imposed."  But  in  Ex  parte  Moon  Fook,  72  Cal.  10,  12 
Pac.  803,  one  sentenced  to  the  house  of  correction,  when  he  was 
not  one  of  the  class  of  criminals  who,  under  the  statute,  might 
be  committed  to  that  institution,  was  released  on  habeas  corpus. 

Where  a  prisoner  sentenced  to  the  penitentiary  Is  taken  to  the 
county  jail,  and  while  there  sues  out  a  writ  of  error  and  obtains 
a  supersedeas  and  an  order  for  release  on  bail,  and  fails  to  furnish 
bail,  he  is  not  entitled  to  his  discharge  on  the  ground  that  his 
offense  Is  punisliable  by  Imprisonment  in  the  county  jail  only,  and 
his  sentence  is  for  that  rea.son  illegal,  since  the  supersedeas  re- 
lieves him  from  imprisonment  In  the  penitentiary:  In  re  Farrell,  22 
Colo.  461,  45  Pac.  428, 

The  omission  to  state.  In  the  record  of  a  Judgment  of  a  district 
court  of  the  United  States  sentencing  a  person  to  imprisonment 
In  another  state,  that  there  Is  no  suitable  prison  In  the  state  where 
be  is  convicted,  and  that  the  attorney  general  has  designated  the 
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prison  of  the  otlier  state  as  a  suitable  place  of  incarceration,  con- 
stitutps  no  gronnd  for  discharging  the  prisoner  on  habeas  corpus: 
Ex  parte  Wilson,  114  U.  S.  417,  5  Sup.  Ct.  Rep.  935. 

The  supreme  court  of  01<lahonia  ha.s  no  original  jurisdiction  over 
prisoners  sentenced  from  Oklahoma  and  confined  In  the  Kan- 
sas state  penitentiary,  pursuant  to  statute,  and  a  writ  of  habeas 
corpus  will  not  issue  to  the  warden  of  such  penitentiary  to  inquire 
into  the  validity  of  a  sentence  of  persons  while  there  confined:  In 
re  Bailey,  10  Okla.  294,  61  Pac.  922.  The  fact  that  a  penitentiary 
over  which  the  territory  of  Arizona  claims  and  exorcises  jurisdic- 
tion Is  alleged  to  be  within  the  state  of  California  cannot  be  made 
the  ground  for  a  writ  of  habeas  corpus  to  release  one  confined 
therein  under  the  sentence  of  an  Arizona  court.  A  boundary  dis- 
pute cannot  be  determined  in  this  manner.  Moreover,  territories 
are  authorized  by  an  act  of  Congress  to  provide  for  maintaining 
their  convicts  In  the  prisons  of  other  states:  In  re  Chavez,  72  Fed. 
1006. 

d.  Premature  Sentence.— It  Is  sometimes  averred  In  the  petition 
in  habeas  coipus  proceedings  that  there  was  no  interval  of  time 
between  the  plea  and  the  sentence,  but  that  the  one  followed  Im- 
mediately after  the  other,  or  that  the  Interval  was  shorter  than  the 
one  prescribed  by  statute.  It  Is  held,  however,  that  a  sentence  too 
soon  after  conviction  is  a  mere  irregularity,  and  not  an  excess 
of  jurisdiction  entitling  the  prisoner  to  his  discharge:  Ex  parte  Ah 
Sam,  83  Cal.  620,  24  Pac.  276;  In  re  Smith,  2  Nev.  338;  In  re 
Barton,  6  Utah,  264,  21  Pac.  998. 

e.  Delay  in  Execution.— In  Alabama,  an  unreasonable  delay  In 
executing  a  sentence  will  entitle  the  prisoner  to  his  discharge  on 
habeas  corpus:  Ex  parte  Goucher,  103  Ala.  305,  15  South.  601;  as 
where  he  is  sentenced  to  hard  labor  for  the  county,  and  is  de- 
tained in  jail  twenty-two  days  after  sentence,  without  sufficient 
excuse  or  explanation:  Ex  parte  Rand,  99  Ala,  302,  14  South.  540. 
It  is  otherwise,  however,  Avhen  the  delay  in  the  execution  is  due 
to  proceedings  Instituted  by  the  convict  himself:  Ex  parte  Espalla, 
109  Ala.  92,  19  South,  984.  In  a  recent  California  case,  one  un- 
dergoing imprisonment  In  the  C(niuty  jail  for  a  misdemeanor  was 
•sentenced  to  the  state  prison  for  a  felony.  This  latter  sentence 
was  not  canied  Into  effect,  but  the  Imprisonment  for  the  misde- 
meanor was  continued  In  the  county  jail.  It  was  decided  that  his 
continued  incarceration  In  the  county  jail  after  his  sentence  to  the 
state  prison  was  unlawful,  but  that  he  was  entitled  to  the  writ 
of  habeas  coi-pus  only  so  far  as  was  necessary  to  secure  him  his 
right  to  be  placed  in  the  proper  custody.  He  was,  therefore,  re- 
manded to  the  custody  of  the  sheriff  to  be  delivered  to  the  warden 
of  the  state  prison:  Ex  parte  McGnIre,  135  Cal.  339,  ante,  p.  105,  67 
Pac  327. 
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f.  Indefinite  Sentence.— Indeflnlteness  as  to  the  time  or  extent 
of  a  commitment  for  contempt  does  not  ordinarily  entitle  the 
prisoner  to  release  on  habeas  corpus:  Williamson's  Case,  26  Pa.  St. 
9,  67  Am.  Dec.  374.  But  it  has  been  held  that  a  commitment  for 
contempt  under  a  process  stating  no  definite  time  of  imprisonment 
entitles  the  party  to  his  discharge,  though  It  would  be  otherwise 
If  he  had  been  committed  until  he  should  perform  some  act:  People 
V.  Plrfenbrink,  00  111.  68;  Matter  of  ITummel,  9  R.  I.  248.  The 
validity  of  a  judgment  sentencing  the  defendant  to  imprisonment 
until  his  fine  Is  paid,  or  until  his  fine  and  the  costs  of  the  prose- 
cution are  paid,  cannot  ordinarily  be  questioned  on  habeas  cor- 
pus, on  the  ground  of  Indeflnlteness:  Ex  parte  Bryant,  24  Pla.  278. 
12  Am.  St.  Rep.  200,  .4  South.  854;  People  v.  Foster,  104  111.  156; 
Eisner  v.  Shrigley,  80  Iowa,  30,  45  N.  W.  3D3;  Matter  of  Johnson, 
104  Mich.  343,  62  N.  W.  407;  In  re  McDonald,  4  Wyo.  150,  33  Pac. 
18.  But  It  Is  held  that  a  commitment  for  a  year,  unless  the  fine 
Is  sooner  paid,  under  a  statute  permitting  Imprisonment  until  the 
fine  is  paid,  Is  open  to  attack:  Ex  parte  Marx,  86  Va.  40,  9  S.  E. 
475.  A  sentence  which  stntes  the  period  of  duration  and  the  place 
of  confinement  is  not  void  because  it  fails  to  fix  the  time  for  the 
imprisonment  to  commence,  and  hence  cannot  be  assailed  on  habeas 
corpus:  Ex  part  Gafford,  25  Nev.  101,  83  Am.  St  Rep,  5G8,  57  Pac. 
481 

g.    Extent  of  Punishment. 

1.  The  General  Bule  is  that  where  the  court  has  Jurisdiction  In 
a  criminal  case  and  errs  merely  in  regard  to  the  punishment,  re- 
lief will  not  be  granted  by  habeas  corpusj  but  the  remedy  is  by 
appeal  or  writ  of  error,  in  which  the  mistake  can  be  corrected  and 
Buch  sentence  pronounced  as  should  have  been  Imposed:  Stalker, 
Petitioner,  167  Mass.  11,  44  N.  E.  10G8;  In  re  Bishop,  172  Mass.  35, 
61  N.  E.  191;  In  re  Schenck,  74  N.  C.  007;  Ex  parte  Bond,  9  S.  C. 
80,  30  Am.  Rep.  20. 

2.  Excessive  Sentence.— "When  a  court  of  competent  Jurisdic- 
tion imposes  an  excessive  sentence— that  is,  imposes  a  greater  pun- 
ishment than  is  authorized  by  law— there  are  authorities  holding 
that  the  whole  sentence  is  void  ab  initio,  and  that  the  prls-^ner  Is 
entitled  to  his  discharge  on  habeas  corpus.  But  with  perhaps  a 
majority  of  the  courts,  such  judgment  is  valid  to  the  extent  to 
which  the  law  allowed  it  to  be  entered,  and  void  only  for  the  ex- 
cess. The  prevailing  rule  is.  that  an  excessive  sentence  is  not  il- 
legal because  of  the  excess;  that  it  is  not  void  ab  initio;  and  that 
it  is  good  on  habeas  corpus,  so  far  as  the  power  of  the  court  ex- 
tends, and  Invalid  only  as  to  the  excess.  Prior  to  the  expiration  of 
that  part  of  the  sentence  that  the  court  could  legally  Impose,  the 
prisoner  will  not,  according. to  the  more  recent  decisions  and  the 
better  doctrine,  be  discharged  In  habeas  corpus  on  the  ground  that 
the  sentence  is  excessive:  In  re  Fanton,  55  Neb.  703,  70  Am.  St. 
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Eep.  418,  76  N.  W.  447;  In  re  Taylor,  7  S.  Dak.  382,  58  Am.  St 
Rep.  843,  64  N.  W.  253;  United  States  v.  Pridgeon,  153  U.  S.  48, 
14  Sup.  Ct.  Rep.  746;  De  Bara  v.  United  States,  99  Fed.  942;  Church 
on  Habeas  Corpus,  2d  ed.,  sec.  373;  monographic  note  to  State 
V.  Klock,  55  Am.  St.  Rep.  207-274.  Consult  this  note  for  the  quali- 
fications and  illustrations  of  this  rule. 

3.  Deficient  Sentence.— If  the  court  In  pronouncing  sentence  does 
not  follow  the  law,  but  imposes  a  punishment  less  than  that 
prescribed  for  tlie  offense  of  which  the  accused  stands  convicted, 
the  sentence  is  usually  considered  erroneous  only.  Such  a  sentence, 
while  not  warranted  by  law,  is  not,  by  the  weight  of  authority, 
void.  It  cannot,  therefore,  be  successfully  attacked  on  habeas  cor- 
pus: State  V.  Klock,  48  La.  Ann.  67,  55  Am.  St.  Rep.  259,  18  South. 
957;  In  re  Williams,  39  Minn.  172,  39  N.  W.  65;  Ex  parte  Shaw, 
7  Ohio  St.  81,  70  Am.  Dec.  55;  monographic  note  to  State  v.  Klock, 
55  Am.  St  Rep.  264-267.  In  Stalker,  Petitioner,  167  Mass.  11,  44 
N.  B,  1068,  the  petitioner  had  been  sentenced  to  hard  labor,  and 
on  habeas  corpus  contended  that  there  was  error  in  his  sentence 
because  It  did  not  Include  solitary  confinement.  But  Holmes,  J., 
in  giving  the  opinion  of  the  court,  said:  "The  prisoner's  sentence  is 
correct  as  far  as  it  goes;  he  has  suffered  nothing  that  is  inconsistent 
with  the  further  penalty  which  he  says  ought  to  be  imposed  upon 
him,  and  there  is  nothing  to  hinder  that  being  added  before  his 
term  expires." 

h.  Cumulative  and  Concurrent  Sentences. — A  cumulative  sen- 
tence is  a  sentence  making  one  term  of  imprisonment  to  commence 
on  the  expiration  of  another.  Such  a  sentence,  if  regular  and 
definite.  Is  valid,  and  not  open  to  attack  on  habeas  corpus:  People 
V.  Forbes,  22  Cal.  135;  Ex  parte  Durbln,  102  Mo.  100,  14  S.  W. 
821;  Ex  parte  Cox,  29  Tex.  App.  84,  14  S.  W.  306;  In  re  Esmond, 
42  Fed.  827.  If  a  prisoner  is  convicted  on  the  same  day  under  two 
separate  Indictments,  and  is  separately  sentenced  under  each,  the 
terms  of  Imprisonment  are  not  concurrent,  but  one  begins  when 
the  other  ends,  and  he  is  not  entitled  to  be  discharged  until  both 
have  expired:  Ex  parte  Turner,  45  Mo.  331.  See,  too.  Ex  parte 
Kirby,  76  Cal.  514,  18  Pac.  Goo. 

Where  the  defendant  was  Iried  on  an  indictment  containing  many 
counts,  each  charging  a  different  misdemeanor  of  the  same  kind, 
and  a  verdict  of  guilty  on  twelve  counts  was  returned,  and  a 
separate  sentence  to  the  full  extent  of  the  law  for  a  misdemeanor 
of  the  grade  charged  was  imposed  on  each  count,  it  was  decided 
that  the  sentence  on  a  single  offense  was  good,  that  the  further 
sentences  were  In  excess  of  the  jurisdiction  of  the  court  and  void, 
and  the  prisoner,  after  the  execution  of  one  sentence,  was  entitled 
to  his  discharge  on  habeas  corpus:  People  v.  LIscomb,  60  N.  T. 
559,  19  Am.  Rep.  211.  And  where  a  person  was  sentenced  to  the 
state  prison  for  one  year,  to  commence  upon  the  expiration  of  an- 
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other  term,  and  one  year  afterward  the  first  sentence  and  Judg- 
ment were  adjudged  void,  It  was  decided  on  habeas  corpus  that 
the  sentence  either  commenced  to  run  Immediately  on  rendition  and 
had  expired,  or  It  wns  void  for  uncertainty,  and  In  either  case  the 
prisoner  was  entitled  to  be  released:  Ex  parte  Roberts,  9  Nev.  44, 
10  Am.   Rep.  1. 

1.  Joint  Sentences.— When  a  court  has  jurisdiction  to  try  two 
or  more  defendants  upon  a  joint  Indictment  for  the  same  public 
oflPense,  a  joint  sentence  of  such  defendants  Is  not  void,  however 
erroneous  It  may  be.  And  whether  erroneous  or  not  cannot  be  de- 
termined on  habeas  corpus:  Ex  parte  GafFord,  25  Nev.  101,  83 
Am.  St.  Rop.  568,  57  Pac.  484. 

J.  Modified  Sentences.— It  has  been  decided  on  habeas  corpus 
that  a  judge  has  power  to  revise  and  Increase  a  sentence  imposed 
upon  a  convict,  during  the  same  term  of  court,  and  before  the  origi- 
nal sentence  has  gone  luto  operation  or  any  action  has  been  taken 
on  it:  Commonwealth  v.  Weymouth,  2  Allen,  144,  79  Am.  Dec.  776. 
But  after  he  has  been  committed  to  jail  on  a  warrant  of  commit- 
ment, in  pursuance  of  a  legal  sentence,  the  judge  cannot  revise 
and  Increase  it,  although  the  punishment  Imposed  by  the  latter  sen- 
tence Is  within  the  limit  fixed  by  law:  Brown  v.  Rice,  57  Me.  55, 
2  Am.  Rep.  11.  And  where  a  convict  has  suffered  punishment  ac- 
cording to  a  legal  sentence  a  second  judgment,  even  in  the  same 
term,  is  void,  and  he  will  be  discharged  from  Imprisonment  un- 
der it  on  habeas  corpus:  People  v.  Whitson,  74  111.  20. 

Ex  parte  Lange,  18  Wall.  1G3,  is  the  leading  case  on  the  power 
of  a  court  to  alter  its  judgment  after  the  prisoner  has  suffered 
part  of  the  punishment  thereunder.  Lange  was  sentenced  to  one 
year's  imprisonment  and  fine,  when  the  law  permitted  only  one 
year's  imprisonment  or  a  fine.  He  was  committed  to  jail  in  execu- 
tion of  his  sentence,  and  the  next  day  after  commitment  he  paid 
his  fine.  Some  days  afterward,  during  the  same  term,  he  was 
brought  into  coiirt  and  an  order  was  made  vacating  the  former 
judgment,  and  he  was  sentenced  to  imprisonment  for  one  year 
from  that  date.  On  habeas  corpus  the  second  sentence  was  held 
to  be  a  nullity,  on  the  ground  that  while  the  first  sentence  was 
Irregular  It  was  not  void,  and  the  prisoner  having  suffered  part 
of  the  Impi-isonment  and  paid  the  fine,  the  second  sentence  was, 
in  effect,  a  punishment  of  the  offender  twice  for  the  same  offense. 
He  was  restored  to  his  liberty. 

k.  Fine  and  Imprisonment.— A  mere  irregularity  imposing  a 
fine  does  not  entitle  the  defendant  to  the  remedy  of  habeas  corpus: 
In  re  Sloan,  5  N.  Mex.  590,  25  Pac.  930;  and  where  the  statute  pre- 
Bcribes  the  penalty  for  an  offense  as  a  fine  and  imprisonment,  the 
omission  to  impose  the  fine  is  only  an  irregularity:  hiLe  v.  Klock, 
48  La.  Ann.  67,  55  Am.  St.  Rep.  259,  18  South.  95..  But  an  im- 
prisonment for  the  nonpayment  of  a  fine,  under  a  statute  giving 


June,  1901.]  Koepke  v.  Hill.  197 

no  specific  authority  therefor,  entitles  the  prisoner  to  the  remedy: 
People  V.  Stock,  50  N,  Y.  Supp.  483,  26  App.  Div.  564,  affirmed  in 
157  N,  Y.  681.  51  N.  E.  1092.  So  a  party  is  entitled  to  the  writ 
when  the  court  has  Imposed  a  fine  and  imprisonment,  where  it  had 
power  only  to  impose  a  fine  or  imprisonment,  and  the  fine  has 
been  paid:  Ex  parte  Lange,  18  Wall.  163.  But  he  is  not  entitled  to 
bis  discharge,  until  he  has  paid  the  fine  or  served  the  imprison- 
ment: Ex  parte  Davis,  112  Fed.  139.  See,  in  this  connection,  In  re 
Christian,  82  Fed.  199,  203. 

If  a  defendant  is  imprisoned  to  enforce  the  payment  of  costs 
adjudged  against  him  in  a  proceeding  to  prevent  the  commission 
of  an  offense,  the  court  having  no  authority  to  order  such  imprison- 
ment, he  may  invoke  the  writ  of  habeas  corpus:  In  re  Mitchell, 
39  Kan.  762,  19  Pac.  1.  And  where  a  jury  on  the  acquittal  of  the 
defendant,  finds,  without  authority,  that  the  complaint  was  mali- 
cious and  without  probable  cause,  a  judgment  on  such  verdict  that 
the  complaining  witness  pay  the  costs  and  stand  committed  to  the 
county  jail  until  payment,  may  be  attacked  on  habeas  corpus:  In 
re  Permstick,  3  Wash.  672,  28  Am.  St.  Rep.  80,  29  Pac.  350. 

A  judgment  to  be  imprisoned  or  to  pay  a  fine  is  not  open  to 
attack  because  in  the  disjunctive:  People  v.  Schantz,  13  Misc.  Rep. 
563,  34  N.  Y.  Supp.  1099.  If  a  sentence  of  fine  or  imprisonment  is 
imposed,  the  better  practice  is  for  the  judge  to  fix  some  reasonable 
time  within  which  the  fine  may  be  paid.  If  this  is  not  done  the 
prisoner  is  entitled  to  a  reasonable  time  in  which  to  pay;  and  If  the 
fine  is  paid  within  a  reasonable  time,  and  accepted  by  an  officer 
having  authority,,  the  prisoner  will  be  released  on  habeas  corpus: 
Broomhead  v.  Chisjlm,  47  Ga.  390.  A  prisoner  confined  in  the 
state  prison,  in  California,  after  he  has  served  his  term  and  is  being 
held  in  order  to  collect  a  fine  imposed  as  a  part  of  the  sentence, 
will  be  liberated  on  habeas  corpus:  Ex  parte  Arras,  78  Cal.  304,  20 
Pac.  683;  Ex  parte  Wadleigh,  82  Cal.  518,  23  Pac.  190.  The  writ 
does  not  lie,  in  Texas,  as  a  means  of  forcing  a  county  judge  to  hire 
out  a  convict  for  the  purpose  of  paying  his  fine:  Thompson  v.  State, 
32  Tex.  Cr.  Rep.  274,  22  S.  W.  876. 

1.  Defective  Mittimus.— An  imprisonment  rests  upon  the  judg- 
ment, and  the  mittimus  is  Important  only  as  a  direction  to  the  of- 
ficer, and  as  evidence  of  the  authority  which  the  judgment  gives: 
Sennott's  Case,  146  Mass.  489,  4  Am.  St.  Rep.  344,  16  N.  E.  448; 
People  V.  Baker,  80  N.  Y.  460.  Imperfections,  informalities,  and  er- 
rors In  tjie  mit.tlmus,  ther^efore,  afford  no  ground  for  the  discharge 
of  the  prisoner  on  habeas  corpus:  In  re  Waldrip,  1  Ariz.  482,  2 
Pac.  751;  Ex  parte  Gibson,  31  Cal.  619,  91  Am.  Dec.  546;  Ex  parte 
Keil,  85  Cal.  309,  24  Pac.  742;  Jackson  v.  Boyd,  53  Iowa,  536,  5 
N.  W.  734;  Sennott's  Case,  146  Mass.  489,  4  Am.  St.  Rep.  344,  16 
N.  B,  448;  In  re  Lewis,  124  Mich.  199,  82  N.  W.  816;  People  v. 
McEwen,  67  How.  Pr.  105.  "A  prisoner  who  has  been  properly 
and  legally  sentenced  to  prison  cannot  be  released  simply  because 
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there  la  an  Imperfection  In  what  Is  commonly  called  the  mitti- 
mus. A  proper  mittimus  can,  If  needed,  be  supplied  at  any  time, 
and  If  the  prisoner  Is  safely  In  the  proper  custody,  there  Is  no 
office  for  a  mittimus  to  perform":  People  v.  Baker,  89  N.  Y.  4G0.  A 
defective  mittimus  may  be  amended  even  after  habeas  corpus  is 
brought:  Kelley  v.  Thomas.  15  Gray,  192. 

It  Is  the  duty  of  the  court  to  release  a  person  held  In  prison  on 
n  void  process  of  commitment,  so  far  as  that  process  Is  concerned; 
but  If  there  Is  a  valid  judgment  of  Imprisonment  against  him,  of 
which  a  certified  copy  can  be  obtained.  It  Is  the  duty  of  the  court, 
when  brought  before  It  by  habeas  corpus,  to  retain  the  prisoner 
until  a  reasonable  time  alloAved  for  the  purpose  of  producing  It 
has  elapsed,  and  If  produced,  to  remand  him:  Ex  parte  Gibson,  31 
Cal.  619,  91  Am.  Dec.  546. 

VH.    Review  of  Proceeding's  of  and  by  Particular  Courts, 
a.    Inferior  Courts. 

1.  In  General.— The  Judgment  of  an  Inferior  court,  such  as  a 
police  court,  mayors,  magistrates,  or  justices,  having  jurisdiction 
conferred  by  law  to  try  and  dispose  of  a  criminal  case,  is  as  con- 
clusive and  rests  upon  the  same  basis,  when  the  jurisdiction  has 
attached,  as  the  adjudication  of  any  other  common-law  court.  No 
mere  errors  and  irregularities  in  the  proceedings  or  in  the  judg- 
ment and  sentence  will  render  the  judgment  void  and  vulnerable 
to  collateral  attacls  on  habeas  corpus.  The  writ  of  habeas  corpus  is 
not  a  revisory  remedy,  and  cannot  be  made  to  answer  the  purp.sea 
of  an  appeal,  certiorari,  or  writ  of  error  In  this  class  of  cases:  Ex 
parte  Gayles,  108  Ala.  514.  19  South.  12;  Ex  parte  Bizzell,  112  Ala. 
210,  21  South.  371;  Turner  v.  Conkey,  132  Ind,  248,  32  Am.  St  Rep. 
251,  31  N.  E.  777;  Petera  v.  Koepke,  ir>t)  lud.  o.3,  5©  N.  E.  33;  IMatt 
V.  Harrison,  6  Iowa,  79,  71  Am.  Dec.  389;  People  v.  Hagan,  54  N. 
Y.  Supp.  826,  25  Misc.  Rep.  125. 

2.  Justice's  Court.— The  judgment  and  sentence  of  a  justice  of 
the  peace  in  a  criminal  case.  If  the  justice  has  jurisdiction  of  the 
person  of  the  defendant  and  of  the  subject  matter,  and  power  to 
render  the  judgment  in  the  particular  case  Is  not  open  to  attack 
on  habeas  corpus.  Irregularities  In  the  proceedings  not  going  to 
the  jurisdiction  and  not  making  the  judgment  or  sentence  void.. 
are  not  a  proper  subject  of  Inquiry:  McLaughlin  v.  Etchlson,  127 
Ind.  474,  22  Am.  St.  Rep.  658,  27  N.  E.  152;  Turner  v.  Conkey,  132 
Ind.  248,  32  Am.  St.  Rep.  251,  31  N.  E.  777;  Adams  v.  Vose,  1  Gray, 
Bl;  Ex  parte  Edgington,  10  Nev.  215;  In  re  Casey  (Wash.),  68  Pac. 
186.  Formal  eiTors  In  the  proceedings  will  not  authorize  the  dis- 
charge of  the  petitioner:  Pritchett  v.  Cox,  154  Ind.  108,  56  N.  E.  20. 
The  fact  that  the  judgment  is  loose  and  informal  does  not  sub- 
ject it  to  revision  on  habeas  corpus:  Ex  parte  Gayles,  106  Ala.  514,. 
19  South.  12.  The  writ  will  not  lie  to  test  the  sufficiency  of  an 
affidavit  charging  the  crime  on  which  the  defendant  was  convicted: 
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Ex  parte  Grubs  (Miss.),  30  South.  708;  nor  to  review  the  discretion 
of  a  justice  in  committing  one  convicted  of  Intoxication  for  not 
making  a  full  and  fair  disclosure  as  to  where  and  from  whom  he 
obtained  the  intoxicants,  there  being  a  statute  permitting  a  com- 
mitment under  such  circumstances:  In  re  Carpenter,  71  Vt.  91,  41 
Atl.  1042;  nor  to  discharge  him  because  he  is  eiToneously  ordered 
to  pay  his  fine  to  the  state:  Phinney,  Petitioner,  32  Me.  440. 

If,  however,  a  justice  of  the  peace  exceeds  his  jurisdiction  In 
passing  judgment  or  pronouncing  the  sentence,  the  same  is  void,  and 
habeas  coipus  is  a  proper  remedy  for  freedom  from  an  imprison- 
ment that  may  be  imposed  thereunder:  Ex  parte  McKivett,  55  Ala. 
236;  In  re  Long,  87  Ala.  46,  6  South.  328. 

3.  Police  Courts  and  Magistrates. — A  judgment  or  sentence  of  a 
police  court  cannot  be  assailed  on  habeas  corpus  for  irregularities 
or  errors  in  the  proceedings  not  rendering  it  void:  Peters  v.  Koepke, 
156  Ind,  35,  59  N.  E.  33;  Piatt  v.  Harrison,  6  Iowa,  79,  71  Am.  Dec. 
889;  In  re  Corum,  62  Kan.  661,  84  Am.  St.  Rep.  382,  62  Pac.  271. 
And  so  where  it  appears  that  the  relator  is  detained  by  virtue  of 
a  judgment  of  conviction  by  a  magistrate  having  jurisdiction  and 
authority  to  impose  the  punishment  inflicted,  the  writ  must  be  dis- 
missed: People  V.  Hagan,  54  N.  Y.  Supp.  826,  25  Misc.  Rep.  12.5; 
People  V.  Fox,  69  N.  Y.  Supp.  545,  34  Misc.  Rep.  82,  15  N.  Y.  Cr. 
Rep.  373.  The  court  will  not  review  the  conviction  of  a  magistrate, 
if  he  had  jurisdiction  of  the  charge  and  authority  to  impose  the 
sentence:  People  v.  Flynn,  74  N.  Y.  Supp.  740,  37  Misc.  Rep.  90; 
People  V.  Superintendent  of  New  York  State  Reformatory,  74  N. 
Y.  Supp.  752,  37  Misc.  Rep.  92.  The  prisoner  may  be  released,  how- 
ever, when  it  appears  on  the  face  of  the  proceedings  that  the  magis- 
trate had  no  jurisdiction:  Fisher  v.  McGirr,  1  Gray,  1,  61  Am.  Dec. 
381. 

4.  Mayor's  Court.— A  judgment  of  conviction,  by  a  mayor  or 
mayor's  court,  of  an  offense  of  which  the  court  has  jurisdiction, 
cannot  be  assailed  on  habeas  corpus  for  irregularities  in  the  progress 
of  the  trial  or  in  the  proceedings  preliminary  thereto.  Such  judg- 
ment, when  jurisdiction  has  attached,  Is  conclusive  In  a  collateral 
proceeding:  In  re  Knox,  64  Ala,  463;  Ex  parte  Bizzell,  112  Ala.  210, 
21  South.  371;  Ex  parte  Brandon,  49  Ark.  143,  4  S.  W.  452. 

b.  State  Courts. 
1.  Judgments  of  Sister  State. — If,  owing  to  the  topography  of 
the  country,  convicted  prisoners  cannot  well  be  conveyed  from  the 
place  of  their  conviction  to  the  penitentiary  without  passing  through 
another  state,  they  are  not  entitled,  while  passing  through  the 
latter  state  In  the  custody  of  an  officer,  to  writs  of  habeas  corpus, 
on  the  ground  that  they  are  Illegally  detained  as  fugitives  from 
justice.  Their  application  must  be  denied  where  It  Is  admitted 
that  there  Is  a  valid  judgment  of  conviction  against  them,  for  such 
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Judgment  will  be  given  full  faith  and  credit:  In  re  Maney,  20  Wash. 
609,  72  Am.  St  Rep.  130.  55  Pac.  930. 

2.  Judgments  of  Federal  Courts.— State  Judges,  and  state  courts 
should  refuse  the  application  for  a  writ  of  habeas  corpus  when  it 
appears  upon  the  application  tliat  the  party  alleged  to  be  Illegally 
restrained  of  his  liberty  under  the  authority  or  claim  and  color  of 
the  authority  of  the  United  States  by  an  officer  of  that  govern- 
ment: Tarble's  Case,  13  Wall.  397,  reversing  the  decision  of  the 
supreme  court  of  Wisconsin  reported  in  25  Wis.  390,  3  Am.  Rep. 
85;  note  to  Mullin  v.  People,  22  Am.  St  Rep.  424.  If  a  prisoner 
confined  under  sentence  of  a  federal  court  is  released  In  virtue 
of  a  writ  Issued  out  of  a  state  court,  he  may  be  rearrested  on  an 
order  of  the  federal  court.  The  state  court  had  no  authority  to 
release  him:  In  re  Johnson,  46  Fed.  477.  Federal  courts  have 
power  to  try  and  punish  for  contempt,  and  state  courts  will  not 
interfere  with  their  sentences  therefor  on  habeas  corpus:  William- 
son's Case,  26  Pa.  St  9,  67  Am.  Dec.  374. 

c.    Federal  Courts. 

1.  Judgments  of  State  Courts,  Generally.— After  a  prisoner  is 
convicted  of  a  crime  by  a  state  court  and  the  case  Is  finally  dis- 
posed of  by  the  highest  court  of  the  state,  if  such  conviction  Is 
obtained  In  disregard  or  violation  of  rights  secured  to  him  by  the 
constitution  of  the  United  States,  two  remedies  are  open  to  him 
in  the  federal  courts— he  may  apply  for  a  writ  of  error  from  the 
supreme  court  of  the  United  States,  and  have  his  case  re-examined 
on  the  question  of  whether  the  state  court  has  denied  him  any  right, 
privilege,  or  immunity  guaranteed  him  by  the  constitution  and 
laws  of  the  United  States,  or  he  may  apply  for  a  writ  of  habeas 
corpus  to  be  discharged  from  custody,  on  the  ground  that  the  state 
court  had  no  jurisdiction  of  either  his  person  or  the  offense 
charged,  or  had,  for  some  reason,  lost  or  exceeded  Its  jurisdiction, 
so  as  to  render  the  judgment  a  nullity.  In  this  latter  proceeding 
the  federal  courts  cannot  review  the  actions  or  nilings  of  the  state 
court  which  can  be  reviewed  only  upon  a  writ  of  error.  But  the 
federal  courts  have  a  discretion  as  to  which  of  these  remedies 
they  will  require  the  petitioner  to  adopt,  and  may  put  him  to  his 
writ  of  error  rather  than  interfere  by  habeas  corpus. 

The  better  practice  is,  in  a  case  of  this  kind,  to  put  the  prisoner 
to  his  remedy  by  writ  of  error.  Then  the  validity  of  the  judg- 
ment under  which  he  Is  held  can  be  called  In  question,  and  the . 
federal  court  left  in  a  position  to  correct  the  wrong.  If  any,  dene 
the  petitioner;  and  at  the  same  time  leave  the  state  authorities  In 
a  position  to  deal  with  him  thereafter,  within  the  limits  of  proper 
authority,  Instead  of  releasing  him  in  habeas  corpus  proceedings, 
and  thereby  depriving  the  state  of  the  opportunity  to  assert  further 
jarisdiction  over  his  person  respecting  the  crime  with  which  he 
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is  charged:  In  re  Tyson,  21  Colo.  78,  39  Pac.  1093;  Ex  parte  Royall, 
117  U.  S.  241,  6  Sup.  Gt.  Rep.  734;  In  re  Frederich,  149  U.  S.  70, 
13  Sup.  Ct.  Rep.  793;  Markuson  v.  Boucher,  175  U.  S.  184,  20  Sup. 
Ct.  Rep.  76;  In  re  Jordan,  49  Fed.  238;  In  re  Maldonado,  63  Fed. 
825;  Eaton  v.  West  Virginia,  91  Fed.  760. 

While  the  better  practice  and  general  rule  is  as  above  stated, 
yet  there  may  be  special  circumstances  which  will  induce  the  fed- 
eral courts  to  euteriain  a  writ  of  habeas  corpus,  although  a  writ 
of  error  could  be  prosecuted,  where  the  petitioner  claims  that  the 
judgment  of  a  state  court  violates  his  rights  under  the  laws,  treaties, 
or  constitution  of  the  United  States:  Mealey,  Petitioner,  134  U.  S. 
78,  10  Sup.  Ct  Rep.  384;  Cohn  v.  Jones,  100  Fed.  639.  But  the 
circumstances  must  be  exceptional  or  extraordinary:  Fitts  v.  Mc- 
Ghee,  172  U.  S,  516,  532,  19  Sup.  Ct  Rep.  269;  Nesbit  t.  Hert,  91 
Fed.  123.  A  person  convicted  in  a  state  court  in  the  course  of  a 
judicial  inquiry  under  authority  of  acts  of  Congress  was  discharged 
on  habeas  corpus  issued  from  a  federal  court  in  Brown  v.  United 
States,  2   Weeds,   428,   Fed.   Cas.   No,   1862. 

When  a  state  court  has  entered  upon  the  trial  of  a  criminal  under 
a  statute  not  repugnant  to  the  constitution  of  the  United  States, 
and  has  jurisdiction  of  the  ofiCense  and  of  the  accused,  no  mere  er- 
ror in  the  conduct  of  the  trial  should  be  made  the  basis  of  juris- 
diction in  a  federal  court  to  review  the  proceedings  on  habeas  cor- 
pus: Andi-ews  v.  Swartz,  156  U.  S.  272,  15  Sup.  Ct  Rep.  389; 
Harkrader  v.  Wadley,  172  U.  S.  148,  19  Sup.  Ct  Rep.  119;  In  re 
Friedrich,  51  Fed.  747. 

The  refusal  of  the  state  courts  to  grant  a  writ  of  error  to  one  con- 
victed of  a  crime,  or  to  stay  execution  of  the  sentence,  will  not  war- 
rant interference  by  a  federal  court  by  means  of  habeas  corpus:  Ber- 
gemann  v.  Barker,  157  U.  S.  655,  15  Sup.  Ct  Rep.  727;  Kohl  v.  Leh- 
back,  160  U.  S.  293,  16  Sup.  Ct  Rep.  304.  And  the  writ  will  be  denied 
when  no  reason  is  suggested  why  the  supreme  court  of  the  state 
may  not  review  the  judgment  on  the  question  raised:  Ex  parte 
Fonda,  117  U.  S.  516,  6  Sup.  Ct  Rep.  848;  or  when  it  is  apparent 
that  the  only  result  would  be  the  remanding  of  the  prisoner  to 
custody:  In  re  Boardman,  169  U.  S.  39,  18  Sup.  Ct  Rep.  291.  A 
federal  court  cannot  review  a  judgment  of  conviction  by  a  state 
court  on  the  ground  of  the  misconduct  of  a  juror:  In  re  King,  51 
Fed.  434;  or  on  the  ground  that  the  defendant  when  convicted  w^as 
under  indictment  in  tlie  federal  courts  for  an  offense  against  the 
United  States,  but  was  released  on  bail:  Mackin  v.  People  (111.,  Sept 
30,  1886),  8  N.  E.  178.  And  \vhen  the  grounds  stated  In  the  pe- 
tition are  absolutely  frivolous,  the  prisoner  Is  not  entitled  to  be 
discharged:  Storti  v.  Massachusetts,  183  U.  S.  138,  22  Sup.  Ct 
Rep.  72. 

2.  Sentence  of  State  Courts  for  Contempt.— One  deprived  of  his 
liberty  without  due  process  of  law,  by  a  state  court  by  being  Im- 
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l-rlsoned  for  an  alleged  contempt  not  committed  In  the  presence 
of  the  court,  and  without  process  or  hearing,  and  the  laws  of  the 
state  give  him  no  right  of  appeal,  will  be  restored  to  his  liberty  by 
a  federal  court  on  habeas  corpus:  Ex  parte  Strieker,  109  Fed.  145. 
The  fedenil  courts  may  Issue  the  writ  to  release  a  deputy  revenue 
collector  fr.)m  Imprisonment  for  an  alleged  contempt  of  a  state 
court  In  refusing  to  testify  as  to  the  contents  of  the  records  of  the 
Internal  revenue  office:  In  re  Huttman,  70  Fed.  699. 

3.  SuflBiciency  of  Indictment  in  State  Court.— If  an  Indictment 
In  a  state  court  is  merely  defective,  an  error  In  rendering  Judgment 
upon  It  even  if  the  accused  at  the  trial  objected  to  It  as  Insuffi- 
cient, cannot  be  made  the  basis  of  jurisdiction  In  a  federal  court 
to  Issue  a  writ  of  habeas  corpus.  Where  the  state  court  has  ju- 
risdiction and  proceeds  under  a  statute  not  repugnant  to  the  con- 
stitution of  the  United  States,  a  federal  court  cannot  Interfere  by 
habeas  corpus  with  the  execution  of  the  sentence:  Bergemann  v. 
Backer,  157  U.  S.  ^5,  15  Sup.  Ct.  Rep.  727.  Whether  an  Indict- 
ment is  properly  framed  under  state  procedure,  and  whether  the 
acts  charged  constitute  the  crime  In  question  under  the  state  stat- 
ute, will  not  be  examined  on  habeas  corpus  In  a  federal  court:  In 
re  Welch,  57  Fed.  576. 

4.  Constitutionality  of  State  Statute.— There  Is  a  discretion  In 
the  fede/al  courts  In  the  Issuance  of  the  writ  of  habeas  corpus 
after  trial  and  judgment  in  a  state  court  in  cases  In  which  the 
state  statute  under  wliich  the  proceedings  were  had  is  claimed  ta 
be  in  conflict  with  the  constitution  of  the  United  States.  The  fed- 
eral courts  may  refuse  the  writ,  and  leave  the  prisoner  to  his  other 
remedies.  Under  ordinary  circumstances  they  will  refuse,  to  grant 
It  Except  in  an  urgent  or  extraordinary  case,  they  will  decline 
to  entertain  an  application  for  the  writ:  Ex  parte  McMinn,  110  Fed. 
954;  Minnesota  v.  Brundage,  180  U.  S.  499,  21  Sup.  Ct.  Rep.  455.  In 
Ex  parte  Kieffer,  40  Fed.  399,  habeas  corpus  was  allowed  to  test 
the  constitutionality  of  an  ordinance.  But  the  case  was  one  In 
which  the  public,  as  well  as  the  Individual,  were  interested  in  a 
speedy  settlement 

The  repugnancy  of  a  statute  to  the  constitution  of  the  state  by 
whose  legislature  It  was  enacted  cannot  authorize  a  writ  of  habeas 
coi-pus  from  a  federal  court,  unless  the  petitioner  is  In  custody 
In  virtue  of  such  statute,  and  unless,  also,  the  statute  Is  In  con- 
flict with  the  constitution  of  the  United  States:  Andrews  v. 
Swarfcz,  156  U.  S.  272,  15  Sup.  Ct  Rep.  389.  A  federal  court  will 
decline  to  Interfere  when  the  petitioner  complains  that  In  the  mat- 
ter of  Indictment  and  trial,  he  was  subjected  to  the  provisions 
of  statutes  which  had  not  been  enacted  in  accordance  with  the 
state  constitution:  In  re  Duncan,  139  U.  S.  449,  11  Sup.  Ct  Rep. 
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d.  Courts-martial.— While  the  jurisdiction  of  courts-martial  is 
limited,  their  judgments,  so  long  as  they  act  within  the  scope  of 
their  powers,  are  as  valid  and  effectual  as  those  of  other  tribunals. 
It  is  not  the  office  of  the  writ  of  habeas  corpus  to  perform  the 
function  of  a  writ  of  error  or  of  an  appeal  in  reviewing  the  judg- 
ment of  a  court-martial.  The  question  of  jurisdiction  may  be 
reached  by  such  writ,  as  it  may  when  the  judgment  of  any  tri- 
bunal is  attached;  but  the  range  and  scope  of  the  Inquiry  is  con- 
trolled by  the  same  rules  and  limitations  in  either  case.  There 
nmst  be  jurisdiction  to  hear  and  determine,  and  to  render  the  par- 
ticular judgment  or  sentence  imposed;  but,  if  this  exists,  however 
erroneous  the  proceedings  may  be,  they  cannot  be  redressed  by 
habeas  corpus:  People  v.  FuUerton,  10  Hun,  63;  Ex  parte  Reed, 
100  U.  S.  13;  Ex  parte  Mason,  105  U.  S.  696;  In  re  Grain,  84  Fed. 
788;  Eose  v.  Roberts.  99  Fed.  918;  Carter  v.  McGlaughry,  105  Fed. 
614. 

It  Is  decided  in  Deming  v.  McCloughry,  113  Fed.  639,  that  when 
a  court-martial  to  try  a  volunteer  is  constituted  by  oflBcers  of  l|ie 
regular  army,  Its  judgment  against  him  is  without  jurisdiction  and 
void,  and  he  Is  entitled  to  the  writ  of  habeas  corpus. 


WILLIAMS  V.  HERT. 
[157  Ind.  211,  60  N.  E.  1067.]      ' 

HABEAS  CORPUS  CANNOT  BE  USED  for  the  correction  of 
mere  errors  and  irregularities  at  the  trial,    (p.  204.) 

HABEAS  CORP  [IS- JURY  TRIAL.-If  one  Is  convicted  of 
petit  larceny,  a  writ  of  habeas  corpus  for  his  release,  on  the  ground 
that  he  was  refused  a  jury  trial,  Is  properly  denied,    (p.  204.) 

L.  A.  Douglas  and  H.  W.  Phipps,  for  the  appellant. 

W.  L.  Taylor,  C.  C.  Hadley,  Merrill  Moores,  and  F.  M.  May- 
field,  for  the  state. 

*^^  MONKS,  C.  J.  This  is  a  proceeding  by  writ  of  habeas 
corpus  against  the  superintendent  and  assistant  superintendent 
of  the  Indiana  reformatory  for  the  discharge  of  appellant  from 
said  institution.  On  motion  of  appellees  the  writ  of  habeas 
corpus  was  quashed.  It  is  alleged  in  the  application  for  the 
writ  that  appellant  was  charged  in  the  Madison  circuit  court 
by  affidavit  and  information  with  the  crime  of  petit  larceny; 
Ihat  he  entered  a  plea  of  not  guilty  to  said  charge,  and  d©' 
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xnanded  that  said  cause  be  tried  by  a  jury,  which  demand  was 
refused;  that  he  was  tried  by  the  court,  found  guilty  of  the 
offense  charged,  and  it  was  found  that  he  was  twenty-five  years 
of  age.  Judgment  was  rendered  on  the  ***  finding.  Appel- 
lant insists  that  all  the  proceedings  in  said  cause,  after  his 
demand  for  a  jury  trial,  were  without  jurisdiction,  and  the 
same  were  and  are  absolutely  void. 

If  the  Madison  circuit  court  refused  appellant  a  trial  by 
jnry,  such  action  of  the  court,  even  if  erroneous,  did  not 
deprive  said  court  of  jurisdiction  of  the  offense  charged,  nor 
of  the  person  of  appellant.  Such  error  can  only  be  reviewed 
and  corrected  on  appeal:  Koepke  v.  Hill,  157  Ind.  172,  ante, 
p.  161,  60  N".  E.  1039;  Winslow  v.  Green,  155  Ind.  368,  369, 
58  N.  E.  259,  and  cases  cited.  As  was  said  in  the  case  last 
oited:  "The  law  is  firmly  established  that  jurisdiction  being 
once  obtained  over  the  person  and  subject  matter,  no  error  or 
irregularity  in  its  exercise  will  make  the  judgment  void.*' 

This  proceeding  is  a  collateral  attack  on  said  judgment  of 
the  Madison  circuit  court  committing  appellant  to  the  In- 
diana reformatory,  and  cannot  succeed  unless  said  judgment 
is  absolutely  void:  Crawford  v.  Lawrence,  154  Ind.  288,  58 
N.  E.  673;  Winslow  v.  Green,  155  Ind.  368,  58  N.  E.  259, 
and  cases  cited;  Lee  v.  McClelland,  157  Ind.  84,  60  N.  E.  692; 
Koepke  v.  Hill,  157  Ind.  172,  ante,  p.  161,  60  N.  E.  1039. 

This  proceeding  cannot  therefore  be  used  for  the  correc- 
tion of  errors  and  irregularities  in  said  crianinal  case  under 
which  appellant  was  committed  to  the  Indiana  reformatory: 
Willis  V.  Bayles,  105  Ind.  363,  5  K  E.  8;  Lee  v.  McClelland, 
157  Ind.  84,  60  N.  E.  692. 

As  the  Madison  circuit  court  had  full  and  complete  jurisdic- 
tion of  the  criminal  case  against  appellant  and  of  his  person, 
the  judgment  was  not  void. 

It  is  proper  to  say  that  appellant  appealed  from  the  judg- 
ment of  the  Madison  circuit  court  committing  him  to  the  In- 
diana reformatory  to  this  court,  and  sought  a  reversal  of  that 
cause  upon  the  same  ground  alleged  in  his  application  for  a 
writ  of  habeas  corpus  in  this  proceeding,  and  that  said  judg- 
ment was  affirmed:  Williams  v.  State,  157  Ind.  94,  60  N.  E. 
S42. 

Judgment  afiSrmed. 
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Habeas  Corpus.— One  convicted  of  a  misdemeanor  cannot  demand 
his  discharge  in  habeas  corpus  proceedings  on  the  ground  that  he 
was  denied  a  jnry  trial:  See  the  monographic  note  to  Koepi^e  ▼. 
HiU,  ante,  pp.  168-202. 


STATE  V.  SMITH. 
[157  Ind.  241,  61  N.  B.  566.] 

CONCEALED  WEAPONS.— A  TRAVELER,  to  come  within 
the  exemption  of  a  statute  prohibiting  the  carrying  of  concealed 
weapons,  is  a  person  traveling  at  least  such  a  distance  as  takes 
him  among  strangers,  with  whose  habits,  conduct,  and  character 
he  is  not  acquainted,  where  unlcnown  dangers  may  exist,  from 
which  there  may  be  a  necessity  to  protect  himself,    (p.  205.) 

CONCEALED  WEAPONS —TRAVELERS.— One  who  goes 
from  his  home  by  rail,  a  distance  of  fifteen  miles,  in  an  adjoining 
county  to  attend  a  political  meeting,  Is  not  a  traveler  entitled  t«> 
carry  concealed  weapons,  within  the  meaning  of  the  Indiana  stat- 
utes,   (pp.  205,  206.) 

W.  L.  Taylor,  attorney  general,  Merrill  Moores,  C.  C.  Had- 
ley,  E.  W.  Mcintosh,  and  W.  H.  Bridwell,  for  the  state. 

No  counsel  indicated  as  appearing  for  the  appellee. 

^2  MONKS,  C.  J.  Appellee  was  tried  and  acquitted  of  the 
offense  of  carrying  concealed  weapons.  This  appeal  was  taken 
under  section  8  of  the  act  of  1901  (Acts  1901,  p.  566),  being 
section  1337h  of  Burns'  Eevised  Statutes  of  1901,  and  requires 
this  court  to  determine  the  proper  construction  of  section 
2069  of  Burns'  Eevised  Statutes  of  1901,  section  1985  of  the 
Eevised  Statutes  of  1881  and  Horner's  Eevised  Statutes  of 
1897. 

The  question  presented  is  whether  or  not  appellant,  who 
went  from  his  home  in  Sullivan,  Indiana,  by  rail,  to  Linton, 
in  an  adjoining  county,  a  distance  of  fifteen  miles,  to  attend 
a  political  meeting,  having  no  other  business,  and  returned 
from  the  meeting  to  his  home,  was  a  traveler  within  the  mean- 
ing of  section  2069  (1985),  supra.  If  he  was  a  traveler  his 
case  must  be  affirmed ;  if  he  was  not,  the  appeal  must  be  sus- 
tained. 

The  evil  sought  to  be  remedied  by  said  section  was  the  in- 
security of  life  caused  by  the  pernicious  habit  of  carrying  con- 
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cealed  weapons,  and  the  consequent  demoralization  of  society. 
The  word  "traveler,"  when  used  in  a  broad  sense,  designates 
one  who  travels  in  any  way,  distance  not  being  material.  It 
is  clear  that  the  legislature  did  not  use  the  word  in  this 
sense,  for  such  signification  would  destroy  the  very  purpose 
for  which  the  section  was  enacted,  by  licensing  rather  than 
suppressing  the  practice  of  carrying  concealed  weapons.  It 
is  manifest,  therefore,  that  the  word  was  employed  in  a  more 
limited  sense,  and  was  intended  to  designate  a  person  traveling 
•at  least  such  a  distance  as  takes  him  among  strangers,  with 
whose  habits,  conduct,  and  character  he  is  not  acquainted, 
■where  unknown  dangers  may  exist,  from  which  there  may  be 
a  necessity  to  protect  himself  by  preparing  for  a  defense 
■against  an  attack. 

It  follows  that  to  come  within  the  exemption  of  said  sec- 
tion the  travel  must  be  without  the  ordinary  habits,  business, 
or  duties  of  the  person,  and  at  least  to  such  distance  from  his 
home  as  takes  him  beyond  the  circle  of  his  general  ^'^  ac- 
quaintances, among  strangers  with  whose  habits,  conduct,  and 
character  he  is  not  acquainted:  Bishop  on  Statutory  Crimes, 
sec.  788a;  Bouvier's  Law  Dictionary  (Rawles'  rev.  ed.),  1134; 
5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  743 ;  Gholson  v.  State,  53 
Ala.  519,  25  Am.  Eep.  652,  and  cases  cited;  McGuirk  v.  State, 
€4  Miss.  209,  1  South.  103;  Hathcote  v.  State,  55  Ark.  181, 
183-185,  17  S.  W.  721;  Davis  v.  State,  45  Ark.  359.  To  the 
extent  that  Burst  v.  State,  89  Ind,  133,  and  Lott  v.  State,  123 
Ind.  393,  24  N.  E.  156,  may  be  deemed  to  hold  a  contrary 
doctrine,  they  are  disapproved. 

It  is  therefore  evident  that  appellant  was  not  a  traveler 
within  the  meaning  of  said  section.     Appeal  sustained. 


Concealed  Weapons— Travelers.— One  returning  In  a  wagon  from 
a  town  in  one  county  to  liis  home  In  anotlier,  a  distance  of  twenty- 
three  miles,  is  not  traveling  within  the  meaning  of  a  statute  which 
prohibits  the  carrying  of  concealed  weapons,  unless  the  bearer  is 
traveling  or  setting  out  on  a  journev:  Gholson  v.  State,  53  Ala. 
619,  26  Am.  Rep.  652.  See,  further,  Shelton  v.  State,  27  Tex.  App. 
443,  11  Am.  St  Rep.  200,  11  S.  W.  457;  Stilly  v.  State,  27  Tex.  App. 
445,  11  Am.  St.  Rep.  201,  11  S.  W.  458;  Carr  v.  State,  34  Ark.  448. 
36  Am.  Rep.  15.  The  traveling  must  be  without  the  ordinary  habits, 
business,  or  duties  of  the  person,  to  a  distance  from  his  home,  and 
be.Tond  the  circle  of  his  friends  and  acquaintances:  Gholson  v. 
State,  53  Ala.  519,  25  Am.  Rep.  652. 
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SHERIDAN  BRICK  WORKS  v.  MARION  TRUST  CO. 
[157  Ind.  292,  61  N.  B.  666.] 

RECEIVER  PENDENTE  LITE— A  PROCEEDING  FOR 
THE  APPOINTMENT  of  a  receiver  pendente  lite  is  but  ancillary  or 
auxiliary  to  the  main  action,  and  is  not  its  ultimate  object    (p.  211.) 

RECEIVER  OF  CORPORATION.— THE  RULE  REQUIRING 
STOCKHOLDERS  TO  SEEK  REDRESS  from  the  officers  of  the 
corporation  before  applying  to  a  court  of  equity  for  relief  does  not 
apply  where  there  is  no  directory  or  governing  body  to  which  an 
application  can  be  made.    (p.  212.) 

RECEIVER  OP  CORPORATION— GROUNDS  FOR.— In  an 
action  on  certain  notes  against  a  corporation  by  the  administrator 
of  a  deceased  stocliholder  and  creditor  thereof,  a  receiver  pendente 
lite  should  be  appointed  for  the  coi-poration,  where  it  appears  that 
there  virtually  is  no  governing  body,  that  there  are  dissensions 
among  the  stocliholders,  that  the  concern  has  no  available  means 
to  operate  its  plant  or  pay  its  indebtedness,  and  that  its  property 
Is  deteriorating  in  value,     (pp.  207,  213.) 

APPEAL^WEIGHT  OF  EVIDENCE.— The  rule  that  the  su- 
preme court  will  not  weigh  the  evidence  on  appeal  has  no  excep- 
tion in  a  proceeding  to  appoint  a  receiver,    (p.  213.) 

L.  D.  Hay,  J.  W,  Bowlus,  and  C.  C.  Hadley,  for  the  appellant. 

A.  C.  Ayres,  A.  Q.  Janes,  and  J.  E.  Hollett,  for  the  appellee. 

*®*  JORDAN,  J.  Appellee,  the  Marion  Trast  Company,  as 
the  administrator  of  the  estate  of  Mason  J.  Osgood,  filed  an 
amended  complaint  in  the  lower  court,  consisting  of  twenty- 
one  paragraphs;  in  each  of  these,  except  the  last,  it  sought 
to  recover  against  appellant  on  certain  promissory  notes  in 
favor  of  its  decedent's  estate.  These  notes  in  the  aggregate 
amount  to  forty-five  thousand  dollars.  By  the  last  paragraph 
of  the  complaint  appellee  sought  for  the  appointment  of  a  re- 
ceiver pendente  lite.  After  hearing  the  evidence  introduced  by 
each  of  the  parties,  the  court  made  an  interlocutory  order 
whereby  a  receiver  was  appointed  for  said  corporation,  and  for 
a  reversal  of  that  order  this  appeal  is  prosecuted.  The  errors 
assigned  relate  to  the  insufficiency  of  the  complaint  and  to 
the  alleged  error  of  the  court  in  appointing  a  receiver  under 
the  evidence. 

The  material  facts,  among  others,  set  forth  in  the  para- 
graph of  complaint  in  question  may  be  summarized  as  fol- 
lows :  Appellant  is  a  corporation  engaged  in  the  manufacture 
of  trick,  and  its  principal  office  is  located  in  the  city  of  In- 


208  American  State  Reports,  Vol.  87.      [Indiana, 

dianapolis,  Indiana.  It  is  engaged  in  operating  two  plants 
in  the  manufacture  of  brick,  one  of  which  is  situated  in  the 
town  of  Sheridan,  Hamilton  county,  and  the  other  at  Brazil, 
Clay  county,  Indiana.  The  capital  stock  is  fifty  thousand 
dollars,  divided  into  five  Jiundred  shares,  of  which  two  hundred 
and  fifty  are  owned  and  held  by  Oliver  H.  Root,  and  two  hun- 
dred and  forty-nine  shares  are  owned  and  held  by  the  estate 
of  Mason  J.  Osgood,  and  one  share  is  owned  by  Aquilla  Q. 
Jones.  Mason  J.  Osgood  died  on  December  10,  1900,  and 
previous  to  his  death,  he,  together  with  said  Oliver  H.  Root 
and  Aquilla  Q.  Jones,  constituted  the  directory  of  the  cor- 
poration. Osgood,  at  the  time  of  his  death,  was  also  the  ***■* 
president  and  manager  of  the  concern,  and  Root  was  the 
secretary  and  treasurer  thereof.  The  company  is  indebted 
to  the  estate  of  Mason  J.  Osgood,  of  which  the  Marion  Trust 
Company  is  the  administrator,  in  the  sum  of  forty-five  thou- 
sand dollars,  which  indebtedness  is  past  due  and  unpaid,  and 
the  company  has  no  funds  out  of  which  to  pay  and.  discharge 
said  indebtedness.  The  brick  works  of  the  company  situated 
at  Sheridan  are  idle,  and  the  company  has  no  money  to  operate 
them,  and  because  of  their  not  being  operated  they  are  rapidly 
deteriorating  in  value.  Prior  to  and  at  the  death  of  Osgood, 
the  companjr's  president,  there  existed  a  disagreement  among 
its  officers  and  stockholders  in  respect  to  the  management  of 
the  concern,  and  this  disagreement  still  continues  to  exist, 
and  thereby  the  affairs  of  the  company  are  in  an  unsettled 
condition.  On  the  third  day  of  January,  1901,  a  meeting 
was  held  by  the  stockholders  for  the  purpose  of  filling  the 
vacancies  which  had  resulted  in  the  directory  and  in  the  office 
of  president  by  reason  of  the  death,  of  Osgood,  but  the  stock- 
holders were  unable  to  agree  upon  persons  to  fill  said  vacan- 
cies, and  by  reason  of  the  continuance  of  such  disagreement 
these  offices  remain  vacant,  and  the  company  has  no  president 
or  manager  and  but  two  directors,  and  will  continue  in  this 
condition,  for  the  reason  that  the  stockholders  cannot  or  will 
not  agree  upon  some  one  to  fill  said  offices.  Root,  the  secre- 
tary and  treasurer,  and  also  one  of  the  two  directors,  has 
refused  to  call  any  meeting  of  the  company  for  the  purpose 
of  endeavoring  to  elect  a  third  director  and  a  president,  and 
by  reason  of  this  condition  of  the  company  its  business  and 
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property  are  in  danger  of  and  liable  to  be  dissipated  and 
irreparably  injured  unless  a  receiver  is  appointed  by  the  court 
to  take  charge  of,  and  manage  the  affairs  of,  the  corporation. 
Sections  2  and  4  of  article  1  of  the  company's  by-laws,  as  set 
out  in  the  complaint,  are  as  follows:  "Sec.  3.  The  president 
shall  preside  at  all  meetings  of  the  company,  and  shall  be  the 
manager  and  have  active  control  of  the  business  affairs  of  '^^^ 
the  company.     He  shall  approve  all  bills  and  countersign  all 

checks  given  for  disbursements  by  the  company Sec.  4. 

The  treasurer  shall  receive  and  hold  all  funds  of  the  company^ 
and  shall  place  them  on  deposit  to  the  credit  of  the  company 
in  such  bank  or  banks  as  the  board  of  directors  may  order  or 
direct.  He  or  she  shall  make  no  disbursements  unless  espe- 
cially directed  to  do  so  by  either  the  president  of  the  company 
or  board  of  directors.  The  president  of  the  company  shall 
countersign  all  checks  with  the  treasurer." 

In  compliance  with  these  by-laws,  the  funds  of  the  com- 
pany for  a  long  time  prior  to  the  death  of  Osgood  had  been 
deposited  in  the  Fletcher  National  Bank  of  Indianapolis,  to 
be  checked  out  only  as  provided  by  the  by-laws.  At  the  time 
of  the  death  of  Mason  J.  Osgood,  its  president,  the  company- 
had  on  deposit  in  said  bank  thirteen  hundred  and  five  dollars 
and  forty-two  cents,  and  this  money  cannot  now  be  drawn 
or  used  by  the  company  for  the  reason  that  there  is  no  presi- 
dent to  countersign  the  checks  drawn  upon  said  bank  as  pro- 
vided by  the  by-laws.  Oliver  H.  Root,  the  secretary  and  treas- 
urer and  one  of  the  directors  as  heretofore  stated,  in  violation 
of  the  by-laws  of  the  company,  as  alleged,  is  assuming  to 
manage  the  business  of  the  concern,  and  is  neglecting  to  de- 
posit the  money  in  the  bank  as  the  by-laws  direct.  The  com- 
pany has  no  officer  authorized  to  manage  its  affairs  or  to  ap- 
prove bills,  or  countersign  checks  drawn  upon  banks.  That  by 
reason  of  all  which  its  affairs  have  become  complicated,  and 
there  are  numerous  creditors  who  are  likely  to  commence  suits 
against  said  company,  to  enforce  the  payment  of  their  claims, 
and  its  assets  and  property  are  liable  to  become  dissipated  and 
destroyed,  and  the  company  is  in  danger,  it  is  alleged,  of  be- 
coming insolvent.  Appellant  contends  that  the  complaint  up- 
on which  the  order  appointing  a  receiver  is  based  does  not 
state  facts  sufficient  to  authorize  the  appointment.  The  con- 
Am.   at.  Rep..  Vol.  LXXXVII— 14 
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tention  is  that  appellee,  the  moving  party,  under  the  facts 
therein  alleged,  is  shown  to  occupy  only  the  position  of  a 
creditor,  and  as  such,  ^"^  in  order  to  secure  the  appointment 
of  a  receiver,  it  must  further  be  shown  that  it  has  a  lien  on  the 
property  of  appellant,  or  an  equitable  claim  thereto.  Review- 
ing the  facts  as  alleged  in  the  amended  complaint,  we  find 
that  they  disclose  that  appellee's  decedent  at  the  time  of  his 
death  was  a  large  stockholder  in  appellant  corporation,  and 
that  this  stock  is  now  held  by  appellee  as  the  representative 
of  his  estate.  The  entire  stock,  it  appears,  was  held  by  three 
persons.  Root,  Jones,  and  Osgood,  appellee's  decedent,  and 
these  three  constituted  the  directory  of  the  corporation.  Os- 
good at  the  time  of  his  death  was  the  president  and  manager 
of  the  concern.  The  by-laws  set  out  and  embodied  in  the  com- 
7 plaint  show  that  the  president  has  the  active  control  of  the 
•■company's  business  affairs  and  is  required  to  approve  all  bills 
land  countersign  all  checks,  etc.  Osgood,  in  addition  to  his 
being  a  stockholder,  was  also  at  the  time  of  his  death  a  creditoT 
of  the  company,  holding  claims  due  against  the  same  to  the 
emount  of  forty-five  thousand  dollars.  It  also  appears  that 
appellant,  in  addition  to  this  indebtedness,  was  indebted  to 
other  persons  to  the  amount  of  fifteen  thousand  dollars,  and 
that  it  has  no  money  with  which  it  can  meet  and  pay  its  said 
indebtedness.  It  is  further  disclosed  that  by  reason  of  being 
■without  money  or  means  to  defray  its  necessary  operating  ex- 
penses, one  of  its  plants  is  idle  and  is  fast  deteriorating  in  value. 
Root  holds  one-half  the  stock,  and  Osgood's  estate,  together 
with  Jones,  holds  and  controls  the  remainder.  By  reason  of  dis- 
agreement and  dissension  upon  the  part  of  these  stockholders, 
the  vacancy  in  the  directory  and  also  in  the  office  of  president, 
occasioned  by  the  death  of  Osgood,  still  continue  unfilled. 
It  is  charged  that  Root  is  wrongfully,  and  in  defiance  of  the 
lay-laws  of  the  corporation,  attempting  to  manage  its  busi- 
ness, and  that  its  property  is  in  danger  of  being  dissipated 
and  injured,  and  that  the  corporation  is  in  danger  of  becom- 
ing insolvent,  etc.  It  is  certainly  evident,  under  the  facts, 
that  the  interest  which  the  estate  of  Osgood,  represented  by 
appellee,  has  in  the  corporation  in  question  is  of  a  ^**'^  dual 
or  twofold  character — namely,  that  of  a  stockholder  and  also 
that  of  a  creditor.     The  facts  show  that  since  the  death  of 
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Osgood  the  company  has  hut  two  directors,  while  the  govern- 
ing statute  under  which  it  was  organized  and  operated  expressly 
requires  that  its  business  shall  be  managed  by  not  less  than 
three  directors:  Burns'  Eev.  Stats.  1901,  sec.  5054.  This  sec- 
tion also  provides  that  the  directory  shall  elect  a  president. 
It  is  manifest,  then,  that  until  the  vacancy  in  the  directory 
is  filled  no  president  can  be  rightfully  chosen,  and  the  cor- 
poration will  continue  to  be  without  any  legitimate  governing 
body  or  head  to  carry  on  or  conduct  its  business  affairs.  In 
this  state  it  seems  that  the  company  is  confronted  with  the 
fact  that  it  has  no  available  means  to  operate  its  plant,  and 
that  its  property  is,  by  reason  of  its  unfortunate  condition, 
deteriorating  in  value.  Notwithstanding  the  condition,  how- 
ever, in  which  the  concern  has  been  placed,  it  seems  that  Mr. 
Eoot,  one  of  its  stockholders,  is  attempting,  without  right, 
to  manage  and  control  its  business  affairs.  Section  1236  of 
Burns'  Eevised  Statutes  of  1901  provides  that  "a  receiver  may 
be  appointed  ....  in  the  following  cases:  ....  3.  In  all 
actions,  when  it  is  shown  that  the  property in  contro- 
versy is  in  danger  of  being  lost,  removed,  or  materially  injured ; 
....  6.  When  a  corporation  ....  is  insolvent,  or  is  in  im- 
minent danger  of  insolvency;  ....  7.  And  in  such  other 
cases  ....  where,  in  the  discretion  of  the  court,  or  the  judge 
thereof  in  vacation,  it  may  be  necessary  to  secure  ample  justice 
to  the  parties.'* 

In  Mead  v.  Burk,  156  Ind.  577,  60  N.  E.  338,  in  oonsidesring 
the  force  and  effect  of  this  lost  clause  of  the  above  section,  we 
said :  "Under  its  authority  a  receiver  may  be  appointed  in  any 
case  in  which,  according  to  the  established  rules  of  equity,  the 
appointment  may  be  necessary  'to  secure  ample  justice  to  the 
pEirties,'  without  regard  to  the  form  or  character  of  the  princi- 
pal action:  Hellebush  v.  Blake,  119  Ind.  349,  21  N.  E.  976; 
Connelly  v.  Dickson,  76  Ind.  440;  Wayne  Pike  Co.  v.  Ham- 
mons  *»»  129  Ind.  368,  27  N.  E.  487 ;  Goshen  etc.  Co.  v.  City 
Nat.  Bank,  150  Ind.  279,  49  N".  E.  154." 

It  is  true  that  a  court  generally  will,  and  should,  decline 
to  appoint  a  receiver  in  any  oase  where  it  has  no  reason  to 
believe  that  a  benefit  will  result  from  the  appointment:  Beach 
on  Receivers,  sec.  7;  Smith  on  Receivers,  sec.  5.  But  a  court 
confronted  with  the  facts  and  circumstances  as  they  are  shown 
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to  exist  in  this  case  would  certainly  have  cause  to  believe  that 
a  temporary  transfer,  at  least,  of  the  management  and  control 
of  the  property  and  affairs  of  this  headless  concern,  to  the 
hands  of  a  receiver,  under  the  supervision  of  the  court,  would 
be  of  more  benefit  to  all  concerned  than  to  permit  the  cor- 
poration to  remain  and  continue  in  its  condition  as  shown  to 
exist.  A  proceeding  to  secure  the  appointment  of  a  receiver 
pendente  lite  is  not  an  independent  proceeding.  It  is  but  an- 
cillary or  auxiliary  to  the  main  action,  and  is  not  the  ultimate 
purpose  or  object  contemplated  by  the  principal  action :  Order 
of  Iron  Hall  v.  Baker,  134  Ind.  293,  33  N.  E.  1128;  State  v. 
Union  Nat.  Bank,  145  Ind.  537,  57  Am.  St.  Rep.  209,  44  N". 
E.  585.     • 

It  is  true  that  the  applicant  or  moving  party  for  a  receiver 
in  all  cases,  in  order  to  prevail,  must  show,  among  other  things, 
that  he  has  a  present  existing  interest,  or  at  least  a  probable 
right  or  interest  in  or  to  the  property,  fund,  or  assets  over 
which  he  seeks  to  have  a  receiver  appointed:  Order  of  Iron 
Hall  V.  Baker,  134  Ind.  293,  33  N".  E.  1128;  State  v.  Union 
Nat.  Bank,  145  Ind.  537,  57  Am.  St.  Rep.  209,  44  N.  E.  585 ; 
Steele  v.  Aspy,  128  Ind.  367,  27  N.  E.  739;  Mead  v.  Burk, 
156  Ind.  577,  60  N".  E.  338. 

We  recognize  the  general  rule  for  which  appellant  contends 
that  the  legal  relations  existing  among  the  membeirs  of  a  cor- 
poration require  them  first  to  seek  redress  from  its  officers  for 
any  wrong  done  to  them  as  shareholders  before  applying  to  a 
court  of  equity  for  relief.  But  this  rule  is  subject  to  well- 
recognized  exceptions,  the  principal  one  of  which  is  that  the 
rule  is  not  applicable  when  it  appears  that  such  application, 
in  the  first  instance,  to  the  officers  of  the  *®®  corporation  for 
such  redress  would  be  unavailing  to  protect  the  rights  of  the 
shareholder  or  shareholders.  The  exception  will  certainly  ap- 
ply in  the  case  at  bar,  so  far  as  the  estate  of  Osgood  as  a  share- 
holder is  concerned,  in  the  appointment  of  a  receiver,  for, 
under  the  facts  as  previously  shown,  it  appears  that  there  is 
no  directory  or  governing  body  to  which  an  application  for 
redress  could  be  made.  Neither  can  it  be  asserted  that  this 
proceeding  is  an  unwarranted  attempt  on  the  part  of  a;ppellee 
to  wrest  the  management  and  control  of  appellant's  affairs  from 
its  legally  constituted  officers,  and  turn  its  property  and  busi- 
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ness  over  to  the  management  and  control  of  a  receiver.  It  vir- 
tually has  no  directory  or  governing  body  to  control  its  affairs, 
and  by  reason  of  the  alleged  dissensions  or  disagreements  exist- 
ing among  its  stockholders,  this  condition  bids  "Jair  to  con- 
tinue for  an  indefinite  time.  The  ultimate  object  of  the  prin- 
cipal suit  in  this  case  is  to  recover  a  judgment  against  appellant 
for  forty-five  thousand  dollars,  due  to  the  estate  of  Osgood. 
This  estate,  as  a  stockholder  and  as  a  creditor,  is  interested 
in  and  has  a  right  to  have  the  affairs  and  business  of  appel- 
lant properly  and  legally  managed  and  conducted,  and  its 
funds  and  property  protected,  preserved,  and  properly  applied 
to  a  legitimate  use  or  purpose,  in  order  that  the  indebtedness 
may  be  paid.  As  a  stockholder  it  is  also  interested  in  having 
the  corporation  preserved,  and  not  dissolved,  so  that  subse- 
quently, if  expedient,  the  management  and  control  of  its  busi- 
ness and  property  may  be  returned  by  the  court  to  its  legally 
constituted  officers.  We  are  aware  of  the  rule  contended  for 
by  appellant,  that  the  appointment  of  a  receiver  is  an  ex- 
traordinary and  harsh  remedy,  and  as  a  general  rule  is  not 
awarded  where  there  exists  a  complete  or  adequate  legal 
remedy.  But  under  the  facts  in  this  case  we  think  it  was 
eminently  proper  for  a  court  of  equity  to  interpose  its  preroga- 
tive and  appoint  a  receiver  pending  the  litigation :  Wayne  Pike 
Co.  V.  Hammons,  129  Ind.  368,  27  N.  E.  487;  Hellebush  v. 
Blake,  119  Ind.  349,  21  K  E.  976;  Order  of  Iron  Hall  v.  Baker, 
134  Ind.  293,  33  N.  E.  1128;  ^o*  Goshen  etc.  Co.  v.  City 
Nat.  Bank,  150  Ind.  279,  49  N".  E.  154;  Smith  on  Eeceivers, 
361;  Conro  v.  Gray,  4  How.  Pr.  166;  Sage  v.  Memphis  etc 
E.  E.  Co.,  125  U.  S.  361,  8  Sup.  Ct.  Eep.  887 ;  Cook  on  Stock 
and  Stockholders,  sec.  684,  footnote  2;  Morawetz  on  Private 
Corporations,  sees.  284,  285. 

We  conclude  that  the  amended  complaint  under  the  facts 
therein  averred  is  sufficient  to  justify  the  court  in  appointing 
a  receiver. 

It  is  finally  urged  that  the  order  of  the  court  is  not  sup- 
ported by  sufficient  evidence.  It  is  true  that  the  evidence  in 
regard  to  some  of  the  points  in  issue  is  conflicting,  but  there 
is  evidence  which  fully  sustains  the  complaint  in  all  respects. 
The  rule  that  this  court  will  not  weigh  the  evidence  on  appeal 
has  no  exception  in  a  proceeding  to  appoint  a  receiver.    In 
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«uch  cases,  as  in  all  others,  there  must  he  such  a  deficiency  of 
STridence  on  some  material  point  as  to  raise  a  question  of  law 
hefore  this  court  will  be  justified  in  disturbing  the  order  of 
the  lower  court  upon  the  evidence:  Mead  v.  Burk,  156  Ind. 
677,   60   N.   E.   338. 

The  evidence  in  the  record  in  this  case,  in  our  opinion, 
discloses  such  a  state  or  condition  in  respect  to  appellant  that 
ta  leave  longer  its  property  and  business  affairs  to  be  managed 
and  controlled  without  any  head  or  governing  body  would,  it 
appears,  result  in  irreparable  injury  or  damage  to  both  its 
stockholders  and  creditors. 

The  interlocutory  order  appointing  the  receiver  is  in  all 
things  afi&rmed. 


The  Keceiver  Pendente  Lite  of  a  corporation  Is  simply  an  of- 
ficer of  the  court,  to  preserve  aud  distribute  the  assets  of  the  con- 
cern: Jackson  v.  Mclnnis,  33  Or.  529,  72  Am,  St.  Rep.  755,  54  Pac. 
884,  55  Pac.  535.  The  proceeding  for  his  appointment  is  ancillary 
to  the  main  action:  State  v.  Union  Nat  Banli,  145  Ind.  537,  57  Am. 
St  Rep.  209,  44  N.  E.  585. 

A  Receiver  of  a  Corporation  may  be  appointed  If  there  are  dis- 
sensions among  the  stoeliholders,  and  It  cannot  meet  its  obligations, 
and  its  assets  or  property  is  deteriorating  or  being  wasted.  And 
a  stockholder  Is  not  always  b'lund,  in  conformity  with  the  gen- 
eral rule,  to  seek  redress  of  the  directors,  before  applying  to  a  court 
of  equity  for  a  receiver:  See  the  monographic  note  to  Cameron  v. 
Groveland  Imp.  Co.,  72  Am.  St  Rep.  48-60. 


EUSSELL  V.    PITTSBUEGH,    CINCINNATI,    CHICAGO 
AND  ST.  LOUIS  EAILWAY  COMPANY. 
[157  Ind.  305,  61  N.  B.  678.] 

CARREERS— RELEASE  OP  LIABILITY.— A  common  carrier 
of  goods  or  passengers  cannot  contract  with  a  customer  for  a  release 
from  llaM'itv  resulting  from  the  carrier's  negligence,     (p.  217.) 

CAllKIERS— GRATUITOUS  CARRIAGE.— The  mere  nonpay- 
ment of  fare,  or  gratuitous  carriage,  will  not  of  Itself  deprive  a 
traveler  of  his  right  of  action  for  the  results  of  negligence  of  the 
carrier,    (p.  220.) 

CONSTITUTIONAL  LAW.— THE  RIGHT  OP  PRIVATE 
CONTRACT  is  no  small  part  of  the  liberty  of  a  citizen,  and  the 
usual  and  most  important  function  of  courts  is  rather  to  maintain 
and  enforce  contracts,  than  to  enable  the  parties  thereto  to  escape 
from  their  obligation  on  the  pretext  of  public  policy,  unless  It 
clearly  appears  that  they  contravene  public  right  or  the  public 
welfare,    (p.  221.) 
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RAILROAD— SLEEPING-CAR  COMPANY  AND  EMPLOYE. 
A  railroad  company  is  under  no  legal  duty  to  receive  a  sleeping- 
ear  from  a  Pullman  company,  nor  its  employ^  thereon,  (pp.  223, 
224.) 

RAILROAD— RELEASE  FROM  LIABILITY  TO  PALACE- 
CAR  EMPLOYE. — A  i-aiJroad  corporation  may  contract  for  a  re- 
lease from  liability  for  negligence  toward  an  employg  of  a  sleep- 
ing-car company,  whose  coaches  are  attached  to  the  former  com- 
pany's passenger  train,     (pp.  215,  225.) 

RAILROAD— RELEASE  FROM  LIABILITY.— A  CONTRACT 
BETWEEN  A  SLEEPING-CAR  COMPANY  and  its  employ^,  re- 
leasing transportation  companies  over  whose  lines  Its  coaches  may 
operate  from  all  liability  for  personal  Injuries  to  him.  Is  valid,  and 
Inures  to  the  benefit 'of  a  railroad  company  hauling  a  coach  in 
which  the  employ6  is  Injured,     (pp.  215,  225.) 

RAILROAD— RELEASE  FROM  LIABILITY  FOR  NEGLI- 
GENCE.—A  contract  between  a  sleeping-car  company  and  its  em- 
ploy6  releasing  transportation  companies  "from  all  claims  for  lia- 
bility of  any  nature  or  character  whatsoever,  on  account  of  any  per- 
sonal injui*y  or  death,"  includes  injuries  resulting  from  the  negli- 
gence of  a  transportation  company,    (p.  225.) 

A.  C.  Ayres,  A.  Q.  Jones,  and  J.  E.  Hollett,  for  the  appel- 
lant. 

S.  0.  Pickens  and  F.  C.  Olive,  for  the  appellee. 

ao«  BOWLING,  J.  This  was  an  action  by  the  appellant, 
Ambrose  Russell,  against  the  appellee,  the  Pittsburgh,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company  for  an  injury 
sustained  by  appellant  while  acting  as  a  porter  upon  a  Pullman 
sleeping-car  attached  to  appellee's  passenger  train.  The  com- 
plaint alleged  that  on  the  twenty-first  day  of  August  1898, 
appellee  operated  a  railway  line  through  this  state;  that  near 
the  town  of  Cementville,  Indiana,  a  sidetrack  ran  parallel  to, 
and  a  few  feet  from,  the  side  of  the  main  track  of  appellee's 
line,  and  was  used  by  the  appellee  in  switxihing  and  operating 
oars ;  that  on  the  said  date  appellant  was  employed  as  a  porter 
on  a  Pullman  coach  attached  to,  and  constituting  a  part  of, 
a  certain  passenger  train  operated  by  the  appellee;  that  as 
said  passenger  train  was  moving  rapidly  over  the  main  tracks 
near  the  town  of  Cementville,  and  passing  by  another  train 
of  the  appellee  upon  the  sidetrack,  the  appellant,  who  was  at 
the  time  seated  near  a  window  of  the  Pullman  coach,  was  sud- 
denly struck  by  a  door  or  other  obstacle  which  the  appellee 
had  carelessly  allowed  to  project  from  the  train  of  cars  upon 
the  sidetrack,  or  from  its  right  of  way  at  that  point;  that  the 
said  projection  entered  the  window  of  the  car  in  which  the  ap- 
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pellant  was  seated,  and  s-truck  him  upon  the  arm  and  ^^"^ 
elbow,  breaking  and  crushing  them,  whereby  they  were  ren- 
dered stiff,  sore,  and  permanently  disabled.  The  complaint 
denies  negligence  on  the  part  of  the  plaintifl  and  avers  that 
the  accident  was  occasioned  wholly  by  reason  of  the  negligence 
of   the  appellee. 

To  the  complaint  the  appellee  filed  answers  in  three  para- 
graphs, the  first  being  a  general  denial,  which  was  afterward 
withdrawn.  The  second  paragraph  alleged  that  a  written  con- 
tract had  been  entered  into  between  the  appellee  and  the  Pull- 
man Palace  Car  Company,  by  whieh  the  latter  company  agreed 
to  furnish  sleeping-cars  to  be  used  for  the  transportation  of 
passengers  over  the  road  of  appellee;  that  said  Pullman  Car 
Company  was,  by  said  agreement,  entitled  to  and  did  collect 
revenue  from  all  passengers  using  its  cars;  that  it  furnished 
one  or  more  employes  upon  each  of  such  cars,  who  were,  by 
the  said  contract,  carried  free  of  charge  over  the  road  of  the 
appellee.  It  was  further  stipulated  in  said  agreement  that,  in 
the  event  of  any  liability  arising  against  the  said  railroad  com- 
pany, over  whose  railroad  said  cars  were  to  be  run,  for  personal 
injury,  death,  or  otherwise  of  any  employe  of  said  Pulhnan 
Palace  Car  Company  the  said  railroad  company  should  be  in- 
demnified for  said  liability,  and  the  same  paid  by  said  Pullman 
Palace  Car  Company.  The  answer  then  alleged  that  the  ap- 
pellant, at  the  time  of  the  accident,  was  an  employ^  of  the  Pull- 
man company,  in  charge  of  one  of  that  company's  sleeping- 
cars,  and  was  being  hauled  in  said  car  in  compliance  with  the 
contract  above  referred  to;  that  he  had  neither  paid,  tendered, 
nor  agreed  to  pay  any  fare  for  his  passage;  that  he  had,  prior 
to  the  injury  complained  of  agreed  in  writing  with  said  Pull- 
man company  as  follows :  "4.  In  consideration  of  said  employ- 
ment and  wages,  I  undertake  and  bind  myself  to  assume  all 
risks  of  accidents  or  casualties  by  railway  travel  or  otherwise, 
incident  to  such  employment  and  service,  and  hereby  for  my- 
self, my  heirs,  executors,  administrators,  or  legal  representa- 
tives, forever  **®  release,  acquit,  and  discharge  said  Pullman 
Palace  Car  Company,  its  assigns  and  legal  representatives,  from 
any  and  all  claims  for  liability  of  any  nature  or  character  what- 
soever, on  account  of  any  personal  injury  or  death  to  me  in 
auch  employment  and  service.     6.  I  undertake  and  bind  my- 
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self  to  obey  all  rules  and  regulations  of  the  transportation  com- 
panies, made  for  the  government  of  their  own  employes,  over 
whose  lines  the  cars  of  said  Pullman  Palace  Car  Company  may 
operate,  while  I  am  traveling  over  said  lines  in  the  employ- 
ment and  service  of  said  Pullman  Palace  Car  Company;  and 
in  consideration  of  said  employment  and  wages,  I  hereby,  for 
myself,  my  heirs,  executors,  administrators,  or  legal  repre- 
sentatives, forever  release,  acquit,  and  discharge  any  and  all 
such  transportation  companies  from  all  claims  for  liability  of 
any  nature  or  character  whatsoever  on  account  of  any  personal 
injury  or  death  to  me,  while  traveling-  over  such  lines,  in  said 
employment  and  service."  The  answer  alleges  that  both  of 
these  agreements  were  in  force  at  the  time  of  the  accident. 

The  third  paragraph  of  answer  states  substantially  the  same 
facts  as  the  second,  except  that  no  mention  is  made  of  the 
written  contract  between  the  appellee  and  the  Pullman  com- 
pany for  indemnity  by  the  latter  for  liabilities  for  the  injury 
or  death  of  its  employes. 

To  these  two  paragraphs  of  answer  the  appellant  filed  sep- 
arate demurrers,  upon  the  ground  that  neither  paragraph 
stated  facts  sufficient  to  constitute  a  defense  to  appellant's 
complaint,  which  demurrers  were  overruled  and  exceptions 
reserved.  On  appellant's  refusal  to  plead  further,  judgment 
was  rendered  in  favor  of  the  appellee.  The  appellant  assigns 
for  error  the  overruling  of  the  separate  demurrers  to  the  second 
and  third  paragraphs  of  answer.  Counsel  have  discussed  both 
these  rulings  as  involving  the  same  questions,  and  we  shall  so 
treat  them. 

The  principal  question  here  presented  is,  whether  a  contract 
**^  between  a  palace  car  company  and  a  porter  having  charge 
of  one  of  its  sleeping-cars  is  invalid  in  so  far  as  it  attempts 
to  exempt  transportation  companies,  over  whose  lines  the 
coaches  of  the  palace  car  company  are  being  run,  from  all 
liability  arising  from  their  negligence  and  the  negligence  of 
their  servants;  and  whether  such  contract  may  be  pleaded  in 
bar  of  an  action  by  such  porter  against  a  transportation  com- 
pany for  an  injury  caused  wholly  by  the  latter's  negligence. 

The  decisions  of  this  state  firmly  establish  that  a  common 
carrier  of  goods  or  passengers  cannot  contract  with  a  customer 
for  a  release  of  the  carrier  from  liability  resulting  from  the 
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latter*8  negligence:  Wright  v.  Gaflf,  6  Ind.  416;  Ohio  etc.  Ey. 
Co.  V.  Selby,  47  Ind.  471,  17  Am.  Eep.  719;  Louisville  etc. 
Ey.  Co.  V.  Faylor,  126  Ind.  126,  25  N".  E.  869;  Insurance  Co. 
of  North  America  y.  Lake  Erie  etc.  Ey.  Co.,  152  Ind.  333,  335, 
53  N.  E.  382. 

The  grounds  upon  which  this  prohibition  rests  are  variously 
stated  by  the  court.  It  has  been  said  that  such  exemptions 
are  against  public  policy;  that  the  public  is  interested  in  the 
exercise  of  care  and  diligence  on  the  part  of  Ihe  carrier ;  that 
it  is  unreasonable  for  any  person  or  corporation  to  contract  for 
the  privilege  of  being  negligent,  and  that  the  public  is  con- 
cerned with  the  life  and  security  of  every  citizen.  The  funda- 
mental reason,  however,  for  holding  conmion  carriers,  such  as 
the  appellee,  liable  for  the  results  of  their  negligence,  notwith- 
Btanding  contracts  exempting  them  therefrom,  is  that  the  state 
has  granted  them  privileges  which  they  exercise  for  the  benefit 
of  the  public ;  in  return  for  these,  the  common  carrier  impliedly 
■undertakes  toMse  due  care  and  diligence  in  the  transportation 
of  both  goods  and  passengers.  This  being  a  main  inducement 
for  the  grant  of  its  special  rights,  the  carrier  cannot  by  any 
special  contract  rid  itself  of  the  burden  of  responsibility,  which 
is  one  of  the  conditions  of  its  creation.  Were  it  permitted  to 
escape  liability  by  entering  into  exonerating  agreements,  its 
position  of  advantage  over  ^***  its  patrons  would,  in  almost 
every  instance,  enable  it  to  force  from  them  such  stipulations 
as  it  desired,  and  the  object  of  the  staie  in  creating  the  carrier 
would  be  virtually  defeated,  the  carrier  thus  being  able  to 
abandon  the  duty  imposed  upon  it  by  the  state.  As  said  in  the 
case  of  Louisville  etc.  Ey.  Co.  v.  Faylor,  126  Ind.  126,  25  N".  E. 
869,  at  page  130  (126  Ind.,  25  IST.  E.  869) :  "A  stipulation  that 
the  carrier  shall  not  be  bound  to  the  exercise  of  care  and  dili- 
gence is  in  effect  an  agreement  to  absolve  him  from  one  of  the 
essential  duties  of  his  employment,  and  it  would  be  subversive 
of  the  very  object  of  the  law  to  permit  the  carrier  to  exempt 
himself  from  liability  by  a  stipulation  in  his  contract  with  a 
passenger  that  the  latter  should  take  the  risk  of  the  negligence 
of  the  carrier  or  of  his  servants.  The  law  will  not  allow  the 
carrier  thus  to  abandon  his  obligation  to  the  public,  and  hence 
all  stipulations  which  amount  to  a  denial  or.  repudiation  of 
duties   which  are  of  the  very  essence  of  his  employment   will 
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be  regarded  as  unreasonable,  contrary  to  public  policy,  and 
therefore  void." 

In  Cleveland  etc.  R.  R.  Co.  v.  Curran,  19  Ohio  St.  1,  2  Am. 
Rep.  362,  at  page  12  (19  Ohio  St.,  2  Am.  Rep.  365),  the  court 
say :  "Carriers  of  the  class  of  the  plaintiff  in  error  are  creatures 
of  legislation,  and  derive  all  their  powers  and  privileges  by 
grant  from  the  public.  They  are  created  to  effect  public  pur- 
poses, as  well  as  to  subserve  their  own  interest.  They  are  in- 
tended, by  the  law  of  their  creation,  to  afford  increased  facilities 
to  the  public  for  the  carriage  of  persons  and  property,  and, 
in  performing  this  office,  they  assume  the  character  of  public 
agents,  and  impliedly  undertake  to  employ  in  their  business 
the  necessary  degree  of  skill  and  care.  This  obligation  arises 
from  the  public  nature  of  the  employment,  and  is  founded  on 
the  policy  of  the  law  for  the  protection  of  the  persons  and 
property  of  the  public,  which  must  of  necessity  be  committed, 
to  a  very  great  extent,  to  the  care  of  public  carriers.  ....  It 
cannot  be  denied  that  pecuniary  liability  for  negligence  pro- 
motes care ;  and  if  public  carriers  *^^  in  conducting  their  busi- 
ness can  graduate  their  charges  so  as  to  discharge  themselves 
from  such  liability,  the  direct  effect  will  be  to  encourage  negli- 
gence by  diminishing  the  motives  for  diligence.'* 

Again,  in  New  York  etc.  R.  R.  Co.  v.  Lockwood,  17  WalL 
357,  cited  by  the  appellant,  the  supreme  court  of  the  United 
States  say,  at  page  377 :  "In  regulating  the  public  establishment 
of  common  carriers,  the  great  object  of  the  law  was  to  secure 
the  utmost  care  and  diligence  in  the  performance  of  their  im- 
portant duties — an  object  essential  to  the  welfare  of  every 
civilized  community.  Hence  the  common-law  rule  which 
charged  the  common  carrier  as  an  insurer.  Why  charge  him 
as  such  ?  Plainly  for  the  purpose  of  raising  the  most  stringent 
motive  for  the  exercise  of  carefulness  and  fidelity  in  his  trust. 
In  regard  to  passengers,  the  highest  degree  of  carefulness  and 
diligence  is  expressly  exacted.  In  the  one  case  the  security 
of  the  most  exact  diligence  and  fidelity  underlies  the  law,  and 
is  the  reason  for  it;  in  the  other,  it  is  directly  and  absolutely 
prescribed  by  law.  It  is  obvious,  therefore,  that  if  a  carrier 
stipulate  not  to  be  bound  to  the  exercise  of  care  and  diligence, 
but  to  be  at  liberty  to  indulge  in  the  contrary,  he  seeks  to  put 
off  the  essential  duties  of  his  employment.    And  to  assert  that 
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he  may  do  so  seems  almost  a  contradiction  in  terms Is 

it  true  that  the  public  interest  is  not  affected  by  individual 
contracts  of  the  kind  referred  to?  Is  not  the  whole  business 
community  affected  by  holding  such  contracts  valid?  If  held 
valid,  the  advantageous  position  of  the  companies  exercising 
the  business  of  common  carriers  is  such  that  it  places  it  in 
their  power  to  change  the  law  of  common  carriers  in  effect,  by 
introducing  new  rules  of  obligation.  The  carrier  and  his  cus- 
tomer do  not  stand  on  a  footing  of  equality.  The  latter  is 
only  one  individual  of  a  million.  He  cannot  afford  to  higgle 
or  stand  out  and  seek  redress  in  the  courts.  His  business  will 
not  admit  such  a  course.  He  prefers,  rather,  to  accept  any 
bill  of  lading,  *^*  or  sign  any  paper  the  carrier  presents;  often, 
indeed,  without  knowing  what  the  one  or  the  other  contains. 
In  most  cases,  he  has  no  alternative  but  to  do  this,  or  abandon 

his  business If  the  customer  had  any  real  freedom  of 

choice,  if  he  had  a  reasonable  and  practicable  alternative,  and 
if  the  employment  of  the  carrier  were  not  a  public  one,  charging 
him  with  the  duty  of  accommodating  the  public  in  the  line  of 
his  employment;  then,  if  the  customer  chose  to  assume  the 
risk  of  negligence,  it  could  with  more  reason  be  said  to  be  his 
private  affair,  and  no  concern  of  the  public The  propo- 
sition to  allow  a  public  carrier  to  abandon  altogether  his  obli- 
gations to  the  public,  and  to  stipulate  for  exemptions  that  are 
unreasonable  and  improper,  amounting  to  an  abdication  of  the 
essential  duties  of  his  employment,  would  never  have  been 

entertained  by  the  sages  of  the  law The  inequality  of 

the  parties,  the  compulsion  under  which  the  customer  is  placed, 
and  the  obligations  of  the  carrier  to  the  public,  operate  with 
full  force  to  devest  the  transaction  of  validity." 

The  inquiry  remains.  Is  the  present  contract  of  exemption 
invalid  as  being  within  the  theory  of  the  rule  above  explained  ? 
If  it  is,  it  must  be  by  virtue  of  some  positive  statute,  or  because 
of  the  fact  that  it  is  an  abandonment  by  the  carrier  of  a  public 
duty. 

No  statute  applies,  for  the  recent  act  of  the  legislature.  Acta 
of  1901,  page  615,  which  may  possibly  include  similar  agree- 
ments, was  enacted  after  the  present  suit  was  instituted,  and 
expressly  excepts  pending  litigation  from  its  operation. 
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'  In  determining  whether  this,  contract  is  invalid,  we  lay  oui, 
of  the  case  all  consideration  of  the  question  whether  the  appel- 
lant was  being  carried  gratuitously  or  for  hire.  The  law  is 
well  settled  that  mere  nonpayment  of  fare,  or  gratuitous  car- 
riage will  not  of  itself  deprive  a  traveler  of  his  right  of  action 
for  the  results  of  negligence  of  the  carrier:  Ohio  etc.  Ry.  Co. 
V.  Selby,  47  Ind.  471,  17  Am.  Rep.  719;  Louisville  etc.  Ry.  8i» 
Co.  V.  Faylor,  126  Ind.  126,  25  N.  E.  869;  Philadelphia  etc. 
R.  R.  Co.  V.  Derby,  14  How.  468 ;  Jacobus  v.  St.  Paul  etc.  Ry. 
Co.,  20  Minn.  125,  18  Am.  Rep.  360. 

It  may  be  that  the  appellant  shoidd  be  considered  not  as  a 
licensee  carried  gratuitously,  but  as  a  person,  the  compensation 
for  whose  carriage  was  paid  by  the  Pullman  company  when  it 
entered  into  an  agreement  with  the  appellee  for  furnishing 
employes  upon  sleeping-cars:  See  Cleveland  etc.  Ry.  Co. 
V.  Ketcham,  133  Ind.  346,  36  Am.  St.  Rep.  550,  33  N".  E. 
116;  Grand  Trunk  R.  R.  Co.  v.  Stevens,  95  U.  S.  655;  Missouri 
etc.  Ry.  Co.  v.  Ivy,  71  Tex.  409,  10  Am.  St.  Rep.  768,  9  S.  W. 
346. 

On  the  other  hand,  the  fact  that  compensation  has  been 
paid  by,  or  on  behalf  of,  one  who  is  being  carried  on  a  railway 
car  does  not  necessarily  give  him  a  right  of  action,  even  for 
injuries  caused  by  the  carrier's  negligence.  If  his  carriage  U 
not  in  the  performance  of  a  duty  imposed  upon  the  carrier  by 
law,  then  it  will  depend  upon  the  terms  of  his  particular  con- 
tract with  the  railroad  company  whether  or  not  there  is  any 
liability.  As  said  in  the  case  of  Baltimore  etc.  R.  R.  Co.  v. 
Voigt,  176  U.  S.  498,  20  Sup.  Ct.  Rep.  385,  at  page  605  (176 
U.  S.,  20  Sup.  Ct.  Rep.  387) :  "It  must  not  be  forgotten  that 
the  right  of  private  contract  is  no  small  part  of  the  liberty  of 
the  citizen,  and  that  the  usual  and  most  important  functions 
of  courts  of  justice  is  rather  to  maintain  and  enforce  contracts, 
tlian  to  enable  parties  thereto  to  escape  from  their  obligation  on 
the  pretext  of  public  policy,  unless  it  clearly  appears  that  they 
contravene  public  right  or  the  public  welfare.*' 

In  the  case  of  Louisville  etc.  Ry.  Co.  v.  Keefer,  146  Ind.  21, 
58  Am.  St.  Rep.  348,  44  N.  E.  796,  the  above  rule  was  strictly 
followed.  There,  an  express  messenger,  in  his  written  con- 
tract with  the  American  Express  Company,  agreed  to  assume 
all  risks  of  accidents  and  injuries  sustained  in  the  course  of 
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his  employment,  whether  occasioned  by  the  negligence  of  any 
corporation  engaged  in  operating  any  ^**  railroad,  or  of  any 
employ^  of  euch  corporation.  The  only  compensation  which 
the  railway  company  was  to  receive  for  carrying  the  express 
messenger  was  that  paid  by  the  express  company  to  it.  The 
court  held  that,  as  railroads  are  not  required  by  law  to  accept 
the  traffic  of  independent  express  coonpanies,  they  are  not 
guilty  of  a  departure  from  their  public  duty  in  availing  them- 
selves of  a  contract  of  exemption  from  liability  for  negligence, 
entered  into  between  the  express  messenger  and  his  employer, 
the  express  company.  As  stated  by  the  court  (146  Ind.  26, 
58  Am.  St.  Rep.  351,  44  N.  E.  798) :  "A  common  earner  may, 
however,  become  a  private  carrier  or  bailee  for  hire,  where,  a.s 
a  matter  of  accommodation  or  special  engagement,  he  under- 
takes to  carry  something  which  it  is  not  in  his  business  to 
carry":  See  the  cases  referred  to  at  length  in  the  course  of 
ihe  opinion. 

In  the  case  of  Pittsburgh  etc.  Ry.  Co.  v.  Mahoney,  148  Ind. 
196,  62  Am.  St.  Rep.  503,  46  N.  E.  917,  47  N.  E.  464,  this  court 
again  held  valid  a  contract  exempting  the  railroad  company 
from  liability  for  its  negligence  resulting  in  the  death  of  an 
express  messenger  carried  upon  its  train  under  a  special  agree- 
ment with  the  express  company.  At  page  200  (148  Ind.,  62 
Am.  St.  Rep.  507,  46  N.  E.  103),  the  court  say:  "These  author- 
ities probably  sustain  the  proposition  stated  when  applied  to 
exemption  against  negligence  in  the  discharge  of  a  public  or 
quasi  public  duty,  such  as  that  owing  by  a  common  carrier 
to  an  ordinary  shipper,  passenger,  or  servant.  In  a  recent 
decision  of  this  court,  however,  that  of  Louisville  etc.  Ry.  Co. 
V.  Keefer,  146  Ind.  21,  58  Am.  St.  Rep.  348,  44  N.  E.  796,  we 
recognized  the  well-established  rule  that  railway  companies, 
although  public  or  common  carriers,  may  contract  as  private 
carriers,  such  as  that  of  transporting  express  matter  for  ex- 
press companies,  as  such  matter  is  usually  carried,  and  in  that 
capacity  may  properly  require  exemption  from  liability  for 
negligence  as  a  condition  to  the  obligation  to  carry^*;  Citing 
cases. 

In  the  case  of  Baltimore  etc.  R.  E.  Co.  v.  Voigt,  176  U.  S. 
498,  20  Sup.  Ct.  Rep.  385,  arising  under  a  state  of  facts  similar 
to  those  in  the  ^^^  Keefer  case,  supra,  the  supreme  court  of 
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the  United  States,  reversing  the  judgment  of  circuit  court  of 
appeals  for  the  sixth  circuit,  and  citing  and  approving  the 
decisions  in  Louisville  etc.  Ey.  Co.  v.  Keefer,  146  Ind.  21,  58 
Am.  St.  Eep.  348,  44  N.  E.  796,  and  Pittsburgh  etc.  Ry.  Co. 
V.  Mahoney,  148  Ind.  196,  63  Am.  St.  Eep.  503,  47  N.  E.  464, 
46  N".  E,  917,  held  the  carrier  exonerated  from  all  liability  to 
the  express  messenger,  because  of  a  special  contract  entered 
into  between  the  latter  and  the  express  company.  At  page 
512,  the  court  use  the  following  language:  "It  is  evident  that, 
by  these  agreements,  there  was  created  a  very  different  relation 
between  Voigt  and  the  railway  company  than  the  usual  one 
between  passengers  and  railroad  companies.  Here  there  was 
■no  stress  brought  to  bear  on  Voigt  as  a  passenger  desiring  trans- 
portation  from  one  point  to  another  on  the  railroad.  His 
occupation  of  the  car,  specially  adapted  to  the  uses  of  the 
express  company,  was  not  in  pursuance  of  any  contract  directly 
between  him  and  the  railroad  company,  but  was  an  incident 
of  his  permanent  employment  by  the  express  company.  He 
was  on  the  train,  not  by  virtue  of  any  personal  contract  right, 
but  because  of  a  contract  between  the  companies  for  the  ex- 
clusive use  of  a  car.  His  contract  to  relieve  the  companies  of 
any  liability  to  him,  or  to  each  other,  for  injuries  he  might  re- 
ceive in  the  course  of  his  employment,  was  delibenately  entered 
into  as  a  condition  of  securing  his  position  as  a  messenger. 
His  position  does  not  resemble  the  one  in  consideration  in  the 
Lockwood  and  similar  cases,  where  the  dispensation  from  lia- 
bility for  injuries  was  made  a  condition  of  a  transportation 
which  the  passenger  had  a  right  to  demand,  and  which  the 
railroad  companies  were  under  a  legal  duty  to  furnish.  Doubt- 
less, had  Voigt  only  desired  the  method  of  transportation 
afforded  the  ordinary  passenger,  he  would  have  been  entitled 
to  the  rule  established  for  the  benefit  of  such  a  passenger.  But 
this  he  did  not  desire.  He  was  not  asking  to  be  carried  from 
Cincinnati  to  St.  Louis,  but  was  occupying  the  express-car  as 
pan  of  his  regular  employment,  and  as  provided  in  a  contract 
which,  as  we  have  seen,  the  railroad  company  was  under  no 
local  compulsion  to  enter  into." 

**®  This  statement  of  the  law  is  applicable  to  the  present 
-case.  The  appellant  did  not  occupy  the  position  of  an  ordinary 
passenger  upon  appellee's  train.    He  was  not  being  carried  upon 
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any  journey  from  one  point  to  another,  nor  was  his  presence  in- 
cidental to  the  shipment  of  goods  which  the  carrier  was  bound 
to  accept.  He  occupied  the  sleeping-oar  as  a  part  of  his  em- 
ployment with  the  Pullman  company.  His  was  not  a  position 
of  disadvantage  with  reference  to  the  appellee,  rendering  it 
practically  impossible  for  him  to  reject  the  terms  of  limited 
liability  contained  in  his  contract  with  the  Pullman  company. 
He  might  have  declined  to  enter  into  such  an  employment, 
and  have  returned  to  his  usual  occupation  described  in  the  com- 
plaint as  that  of  a  stationary  engineer  and  electrician. 

In  no  sense  was  the  appellee  bound  to  accept  the  appellant 
upon  its  trains,  solely  because  he  accompanied  a  palace-car 
tendered  by  the  Pullman  company,  for  the  obvious  reason  that 
the  carrier  was  under  no  legal  obligation  to  accept  and  haul 
the  sleeping-car  itself.  Counsel  for  appellant  urge  the  argu- 
ment that  it  is  customary  for  sleeping-cars  to  be  attached  to 
railway  trains,  thus  affording  a  great  convenience  to  travelers, 
and  hence  the  carrier  is  not  proceeding  outside  of  its  regular 
business  in  accepting  such  coaches.  But  counsel  fail  to 
distinguish  between  a  departure  from  the  legitimate  busi- 
ness of  a  carrier  and  the  doing  of  an  act  which,  though 
within  the  general  scope  of  its  powers,  is  not  imposed  upon  it 
as  a  duty.  It  would  be  no  ground  for  an  action  of  quo  warranto 
against  a  railroad  corporation  that  it  has  transported  circus- 
cars  or  express-cars  over  its  lines,  or  that  a  street-car  company 
has  received  for  carriage  a  bag  of  specie.  But  no  one  would 
seriously  contend  that  these  acts  are  such  as  the  carrier  must 
perform.  He  may  perform  them,  but  if  he  refuse,  he  cannot 
be  proceeded  against  as  for  a  violation  of  his  common-law  duty. 
If  he  does  agree  to  perform  them  he  may  stipidate,  specially, 
how  far  his  liability  for  negligence  shall  extend :  Coup  v,  Wa- 
bash etc.  Ry.  Co.,  56  Mich.  Ill,  ^it  56  ^m.  Rep.  374,  22  N.  W. 
215;  Robertson  v.  Old  Colony  R.  R.  Co.,  156  Mass.  525,  32  Am. 
St.  Rep.  482,  31  N.  E.  650;  Blank  v.  Illinois  etc.  R.  R.  Co.,  182 
HI.  332,  55  N.  E.  332. 

Counsel  for  appellant  have  referred  us  to  no  case  holding 
that  railroad  carriers  must  receive  sleeping-cars  for  transpor- 
tation over  their  lines  in  connection  with  the  railroad  passenger 
trains.  The  case  of  Pullman  etc.  Car  Co.  v.  Missouri  etc.  Ky. 
Co.,  115  U.  S.  587,  6  Sup.  Ct  Rep.  194,  assumes  that  no  such 
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duty  rests  upon  the  common  carrier.  The  court  say  at  page  597 
(115  U.  S.,  6  Sup.  Ct.  Rep.  199)  :  "It  may  be,  as  is  also  alleged, 
that  it  has  'become  indispensable,  in  the  conduct  of  the  busi- 
ness of  a  railroad  company,  to  run  on  passenger  trains  sleeping 
and  drawing-room  cars,  with  the  conveniences  usually  afforded 
by  such  cars  for  night  travel,'  but  it  by  no  means  follows  that 
the  railway  is,  in  law,  obliged  to  arrange  with  the  Pullman 

company   for   such    accommodations The   business    is 

always  done  under  special  written  contracts.  These  contracts 
must  necessarily  vary,  according  to  the  special  circumstances 
of  each  particular  case." 

But  appellant  contends  that,  inasmuch  as  appellee  was  not 
a  party  to  the  contract  exempting  transportation  companies 
from  liability  for  negligence,  it  cannot  take  advantage  of  its 
terms.  The  contract  referred  generally  to  transportation  com- 
panies over  whose  lines  the  Pullman  company  should  run  its 
cars.  This  comprehended  the  appellee,  and,  as  the  contract 
was  prima  facie  for  the  benefit  of  the  appellee,  it  will  be  pre- 
sumed to  have  accepted  its  provisions,  and  it  may  now  claim  its  , 
advantages,  as  one  in  whose  interest  the  agreement  was  exe- 
cuted. There  was  sufficient  privity  shown  between  the  appel- 
lant and  the  appellee:  Ransdel  v.  Moore,  153  Ind.  393,  405, 
407,  53  N.  B.  767. 

We  conclude,  therefore:  1.  That  the  appellee  was  under  no 
legal  duty  to  receive  either  the  appellant  or  the  car  upon  which 
he  rode  since  the  appellant  was  not,  and  did  not,  purport  to 
be  a  passenger,  but  occupied  the  sleeping-car  under  a  special 
contract  between  the  Pullman  company  *^®  and  the  appellee; 
2.  The  appellee  could,  under  these  circumstances,  contract 
■specially  for  a  release  from  all  liability  for  negligence  toward 
appellant;  3.  A  contract  of  release  made  between  the  appellant 
and  the  Pullman  company  inured  to  the  benefit  of  the  appellee, 
referred  to  generally  therein,  and  its  provisions  can  be  taken 
advantage  of  by  the  latter  in  this  action. 

Appellant  next  argues  that,  even  if  a  contract  for  exemp- 
tion from  liability  were  valid,  this  particular  contract  is  void, 
because  the  word  "negligence"  is  not  used  in  the  exonerating 
clause.  The  language  employed  is:  "I  hereby  ....  release, 
acquit,  and  discharge  any  and  all  such  transportation  com- 
panies from  all  claims  for  liability  of  any  nature  or  character 
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■whatsoever,  on  account  of  any  personal  injury  or  death  to  me 
while  traveling  over  such  lines,  in  said  employment  and  ser- 
vice.** 

This  provision  is  broad  enough  to  include  injuries  resulting 
'from  the  negligence  of  the  appellee.  As  we  have  said,  contracts 
made  under  the  circumstances  of  the  present  case  are  not  void 
as  against  pubMc  policy,  and  the  same  rules  of  construction 
should  apply  to  them  as  to  ordinary,  valid  stipulations:  Pitts- 
burgh etc.  Ry.  Co.  v.  Mahoney,  148  Ind.  196,  303,  62  Am.  St. 
Eep.  503,  46  N.  E.  917,  47  N.  E.  464. 

In  the  following  cases,  the  language  exempting  the  com- 
rpany  from  liability  was  not  so  strong  as  in  the  contract  we  are 
'■considering,  yet  it  was  held  to  include  negligence  by  necessary 
^implication:  Illinois  etc.  R.  R.  Co.  v.  Read,  37  111.  486,  87 
Am.  Dec.  260;  Bates  v.  Old  Colony  R.  R.  Co.,  147  Mass.  255, 
17  N.  E.  633;  Hosmer  v.  Old  Colony  R.  R.  Co.,  156  Mass.  506, 
31  IT.  E.  652. 

The  cases  cited  by  appellant,  when  carefully  examined,  are 
".not  inconsistent  with  this  interpretation.  In  New  Jersey  etc. 
do.  V.  Merchants*  Bank,  6  How.  344,  the  provision  for  exemp- 
tion was  in  a  shipping  contract.  Such  restrictions  being 
against  public  policy,  as  above  shown,  when  found  in  agree- 
ments for  the  transportation  of  goods,  should  be  strictly  con- 
-  strued. 

**»  In  Rosenfeld  v.  Peoria  etc.  Ry.  Co.,  103  Ind. -121,  53 
Am.  Rep.  500,  the  liability  exemption  clause  was  in  an  ab- 
"Ijreviated  form,  and  illegible  at  the  time  the  shipper  received 
ihe  contract,  he  having  neither  seen  nor  understood  the  ab- 
breviations. It  was  held  there  was  no  exemption  from  liar 
Tsility  for  negligence. 

The  following  cases  from  the  New  York  court  of  appeals 
are  also  relied  upon  by  appellant  as  establishing  the  necessity 
for  a  rule  of  strict  construction  in  the  case  at  bar:  Wells  v. 
Steam  Nav.  Co.,  8  N.  Y.  375 ;  Blair  v.  Erie  Ry.  Co.,  66  N.  Y. 
313,  23  Am.  Rep.  55;  Mynard  v.  Syracuse  etc.  R.  R.  Co.,  71 
N.  Y.  180,  27  Am.  Rep.  28;  Holsapple  v.  Rome  etc.  R.  R.  Co., 
86  N.  Y.  275;  Nicholas  v.  New  York  etc.  R.  R.  Co.,  89  N.  Y. 
370;  Kenney  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  422,  26 
JT.  E.  626. 
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The  law  in  New  York  has  long  been  that  contracts  con- 
taining exemptions  from  liability  for  negligence  are  valid, 
though  made  with  shippers  or  passengers.  As  a  reaction, 
against  a  rule  which  the  courts  of  that  state  regard  as  unfor- 
tunate, and  which  does  not  prevail  in  Indiana,  the  counter- 
doctrine  has  been  introduced  that,  unless  liability  for  negli- 
gence ia  expressly  included,  it  will  not  be  implied.  As  the  rule 
does  not  obtain  in  this  state,  the  cases  involving  the  exception 
are  irrelevant:  See  Pittsburgh  etc.  Ry.  Co.  v.  Mahoney,  148 
Ind.  196,  200,  201,  62  Am.  St.  Rep.  503,  46  N.  E.  917,  47  N. 
E.  464. 

The  learned  counsel  for  appellant  cite  the  case  of  Jones  v. 
St.  Louis  etc.  R.  R.  Co.,  125  Mo.  666,  46  Am.  St.  Rep.  514, 
28  S.  W.  883,  which  holds  that  a  porter  upon  a  sleeping-car 
is  a  passenger,  entitled  to  protection  from  the  negligence  of 
the  transportation  company,  and  that  a  contract  of  release 
from  such  liability  is  no  bar  to  his  recovery.  It  does  not  ap- 
pear from  the  reported  decision  how  the  objection  to  the  re- 
lease arose,  and  the  discussion  of  the  proposition  here  involved 
is  brief  and  unsatisfactory.  The  court  assumes  that  the  same 
rule  applies  to  express  messengers  and  to  sleeping-car  porters ; 
but,  as  will  be  seen  from  recent  ^**  decisions  in  this  state, 
such  contracts  as  the  present  are  valid  when  entered  into  re- 
specting express  agents.  We  do  not  regard  the  case  as  con- 
trolling in  its  authority,  and,  even  were  it  applicable  to  the 
present  controversy,  we  are  not  inclined  to  follow  it. 

There  being  no  error  in  the  action  of  the  lower  court  in 
overruling  the  separate"  demurrers  to  the  second  and  third 
paragraphs  of  answer,  the  judgment  is  affirmed. 


A  Carrier  may  Bestrict  its  Liability  by  special  contract,  although 
It  cannot  thus  exonerate  itself  from  the  consequences  of  its  own 
negligence:  Willocli  v.  Pennsylvania  R.  R.  Co.,  166  Pa.  St.  184,  45 
Am.  St.  Rep.  674,  30  Atl.  048;  Reid  v.  Bvansville  etc.  R.  R.  Co 
10  Ind.  App.  385,  53  Am.  St.  Rep.  391,  35  N.  E.  703;  Davis  v.  Chi- 
cago etc.  Ky.  Co.,  93  Wis.  470,  57  Am.  St.  Rep.  935,  67  N.  W.  16,  1132; 
Williams  v.  Oregon  etc.  R.  R.  Co.,  18  Utah,  210,  72  Am.  St.  Rep 
777,  54  Pac.  991. 

Carrier.— One  Riding  Free  is  not  by  reason  thereof  precluded  from 
recovering  from  the  carrier  for  injuries  resulting  from  Its  negli- 
gence: See  the  monographic  note  to  Illinois  Cent.  R.  R.  Co.  v. 
O'Keefe,  61  Am.  St.  Rep.  87-89;  Williams  v.  Oregon  etc.  R  B.  bo' 
18  Utah,  210,  72  Am.  St.  Rep.  777,  54  Pac.  991.  "' 
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Carriers.— One  Whom  a  Bailway  Corporation  is  under  no  legal 
obligation  to  carry  In  the  manner  In  which  he  was  carried  at  the 
time  of  an  accident,  is  not  entitled  to  enforce  against  the  corpora- 
tion the  obii«ation  and  liability  of  a  common  carrier:  Robertson 
V.  Old  Colony  R.  R.  Co..  156  Mass.  525,  32  Am.  St,  Rep.  482,  31  N. 
E.  650.  A  railway  company  contracting  to  transport  a  menag- 
erie In  tlie  cars  of  the  owners  thereof,  is  not  liable  as  a  common 
carrier,  and  mav  stipulate  for  exemption  from  liability:  Coup  v. 
Wabash  etc.  Ry.  Co.,  5(»  Mich.  Ill,  56  Am.  Rep.  374,  22  N.  W.  215. 
And  a  railway  corporation  may,  by  contract  with  an  express  com- 
pany and  its  messengers,  exempt  Itself  rom  liability  for  injury  to  such 
messengers,  however  caused,  while  they  are  in  charge  of  express 
matter  on  its  trains:  Louisville  etc.  Ry.  Co.  v.  Keefer,  146  Ind.  21,  58 
Am.  St.  Rep,  348,  44  N.  E.  796.  But  see  Blair  v.  Erie  Ry.  Co., 
66  N.  Y.  813,  23  Am.  Rep.  55.  But  It  Is  held  in  Jones  v.  St.  Louis 
etc.  Ry.  Co.,  125  Mo.  666,  46  Am.  St.  Rep.  514,  28  S.  W,  883,  that 
a  porter  of  a  Pullman  palace-car  Is  a  passenger,  so  far  as  the  care- 
ful running  and  management  of  the  train  are  concerned. 


ISENHOUR  V,  STATE. 

[157  Ind.   517,   62   N,   E.   40,] 

APPEAT^CONSTITUTIONAL  QUESTIONS  NOT  REVIEW- 
ABLE.—One  convicted  of  violating  a  penal  statute  has  no  right,  on 
appeal,  to  have  constitutional  questions  under  the  law  decided  that 
do  not  arise  in  his  case,  and  in  which  he  has  no  interest,  (p  230.) 

CONSTITUTIONAL  LAW— DELEGATION  OP  LEGISLA- 
TIVE POWER.— A  provision  of  a  pure  food  law  that  within  ninety 
days  after  its  passage  the  state  board  of  health  shall  adopt  meas- 
ures to  facilitate  its  enforcement,  and  prepare  rules  regulating 
standards,  defining  adulterations,  and  declaring  methods  of  collect- 
ing and  examining  foods  and  drugs,  Is  not  a  delegation  of  legislative 
power,     (pp.  230,  232.) 

PURE  FOOD  LAW— WHEN  TAKES  EFFECT,— A  provision 
of  a  pure  food  law  that  within  ninety  days  after  Its  passage  the 
state  board  of  health  shall  adopt  measures  to  facilitate  Its  en- 
forcement does  not  postpone  the  taking  effect  of  the  law  until 
this  duty  Is  performed,     (pp.  230.  231.) 

THE  CONSTITUTIONALITY  OF  A  STATUTE  WILL  BE 
UPHELD,  unless  its  repugnance  to  the  constitution  Is  so  manifest 
as  to  remove  all  reasonable  doubt,     (p.  233,) 

CONSTITUTIONAL  LAW-TITLE  OF  ACT.- While  it  serves 
no  useful  purpose  to  embrace  in  the  caption  of  a  statute  anything 
but  the  geni'ral  subject  of  the  act,  a  statement  of  the  subsidiary 
means  and  methods  to  be  pursued  in  attaining  the  end  or  purpose 
of  the  law  does  not  make  the  title  bad.     (p.  233.) 

CONSTITUTIONAL  LAW— TITLE  OF  PURE  FOOD  ACT,— 
A  Statute  forbidding  the  manufacture  and  sale  of  adulterated  food. 
drugs,  and  drinks,  defining  such  articles,  prescribing  the  duties  of 
the  state  board  of  health  in  relation  thereto,  and  declaring  penal- 
ties for  the  viohitlon  of  the  law.  Is  not  vijlative  of  the  constitu- 
tional requirement  that  every  act  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  its  title     (pp.  232.  234J 
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PENALTIES— THE  IMPOSITION  OF  A  PENALTY,  IN  A 
STATUTE,  for  the  doins:  of  an  act,  is  equivalent  to  a  positive  pro- 
hibition of  the  act.    (p.  234.) 

ADULTERATION  OF  FOOD.— AN  AFFIDAVIT  CHARGING 
that  the  defendant  "had  in  his  possession,  with  intent  to  sell  the 
same,  one  pint  of  milk  then  and  there  adulterated  with  a  certain  sub- 
stance injurious  to  health,  to  wit,  formaldehyde,"  is  not  bad  for 
want  of  an  allegation  that  formaldehyde  is  either  poisonous  or  in- 
jurious to  health,     (p.  235.) 

ADULTERATION  OF  FOOD.— AN  AFFIDAVIT  CHARGING 
one  with  having  the  possession  of  adulterated  milk  need  not  al- 
lege that  it  was  adulterated  by  him.     (.p.  235.) 

ADULTERATION  OF  FOOD— WHO  MAY  PROSECUTE 
FOR.— A  provision  of  a  pure-food  law  imposing  the  duty  to  enforce 
it  upon  the  state  board  of  health  does  not  exclude  individuals  from 
making  complaint  of  an  offender,    (p.  235.) 

ADULTERATION  OF  FOOD.-IN  AN  AFFIDAVIT  CHARG- 
ING one  with  the  possession,  with  intent  to  sell,  of  adulterated 
milk.  It  is  not  necessary  to  allege  that  the  milk  violates  some  rule, 
oi-dinance,  or  standard  prescribed  by  the  state  board  of  health, 
under  a  statute  imposing  on  such  board  the  duty  to  prescribe  rules 
and  standards,     (p.  235.) 

ADULTERATION  OF  FOOD.— THE  PROVISO  OP  A  PURE 
FOOD  LAW  need  not  be  alleged  in  an  affidavit  charging  a  viola- 
tion of  the  statute,     (p.  235.) 

EXPERT  WITNESS— QUALIFICATIONS  OF.— A  scientific 
witness  may  testify,  though  his  knowledge  is  derived  from  reading 
and  conversations,  and  not  from  experiments  and  personal  dem- 
onstrations,    (p.   236.) 

EXPERT  TESTIMONY.— IF  A  WITNESS  EXHIBITS  SUCH 
KNOWLEDGE,  gained  from  experiments,  observation,  standard 
books,  or  other  reliable  source,  as  to  make  it  appear  that  his  opin- 
ion is  of  some  value,  he  is  entitled  to  testify,  leaving  to  the  court, 
in  its  discretion,  to  say  when  such  knowledge  is  shown,  and  to  the 
Jury  what  the  opinion  Is  worth,     (p.  236.) 

ADULTERATION  OF  POOD.-IP  ONE  IS  FOUND  IN  TUB 
POSSESSION  of  adulterated  milk,  under  circumstances  from  which 
It  may  be  Inferred  that  the  adulteration  is  recent,  it  is  incumbent 
on  him.  in  a  prosecution  therefor,  to  show  that  the  adulteration 
was  without  his  knowledge,    (pp.  237,  239.) 

ADULTERATION  OF  FOOD— EVIDENCE.— IF  A  MILK 
VENDER  uses  a  "preserver,"  what  he  did  to  ascertain  whether 
it  is  an  adulterant  is  admissible  In  evidence.  In  a  prosecution  for 
selling  adulterated  milk,  In  explanation  of  his  assertion  that  he 
did  not  know  the  milk  was  adulterated.  And  If  he  thereby  over- 
comes the  presumption  of  guilty  knowledge  raised  by  the  posses- 
gion  of  adulterated  milk,  he  should  be  acquitted,    (pp.  238,  239.)  ,>. 

B.  0.  Hawkins  and  H.  E.  Smith,  for  the  appellant.  i 

W.  L,  Taylor,  attorney  general,  Merrill  Moor^s.and  QJO. 
Hadley,  for  the  state!  n\   i  hi  u>  ^  ,u 

"**  HADLEY,  J.     Appellant  was  convicted  on  an  affidavit 
charging  him  with  "unlawfully  and  knowingly  having  in  his 


•—  jv 
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possession,  with  intent  to  sell  the  same,  a  certain  substance 
•***  intended  for  food,  to  wit,  one  pint  of  milk  then  and  there 
adulterated  with  a  certain  substance  injurious  to  health,  to 
wit,  formaldehyde."  Appellant's  motions  to  quash  the  affi- 
davit and  for  a  new  trial  were  overruled.  Section  2  of  the  act 
of  1899,  commonly  known  as  the  pure  food  law  (Acts  1899, 
p.  189)  in  part  provides:  "Whoever  fraudulently  adulterates, 
for  the  purpose  of  sale,  bread  or  any  other  substance  intended 
for  food  with  any  substance  injurious  to  health,  or  knowingly 
barters,  gives  away,  sells,  or  has  in  his  possession  with  intent 
to  sell,  any  substance  injurious  to  health,  shall  be  fined  in  any 
sum  not  exceeding  one  hundred  dollars." 

I.  It  is  insisted  that  this  act  violates  the  following  provi- 
sions of  the  state  constitution :  1.  Section  21,  article  1,  which 
provides  that  "no  man's  property  shall  be  taken  by  law  without 
just  compensation";  2.  Section  25,  article  1,  which  provides 
that  "no  law  shall  be  passed,  the  taking  effect  of  which  shall  be 
made  to  depend  upon  any  authority,  except  as  provided  in  this 
constitution";  3.  Section  19,  article  4,  which  provides  that 
"every  act  shall  embrace  but  one  subject  and  matters  properly 
connected  therewith;  which  subject  shall  be  expressed  iir  the 
title." 

1.  From  the  beginning  it  should  be  borne  in  mind  that  ap- 
pellant is  charged  with  having  in  his  possession  adulterated 
milk  with  intent  to  sell  the  same,  in  violation  of  law.  This 
and  nothing  more.  He  has  the  right,  therefore,  to  call  upon 
this  court  to  review  his  conviction  upon  this  particular  charge, 
but  he  has  no  right  to  ask  us  to  decide  questions  under  the 
pure  food  law  that  do  not  arise  in  his  case,  and  in  which  he  has 
no  special  interest:  Henderson  v.  State,  137  Ind.  552,  564, 
36  I^.  E.  257;  Feseler  v.  Brayton,  145  Ind.  71,  84,  44  N.  E.  37; 
Pittsburgh  etc.  K.  R,  Co.  v.  Montgomery,  152  Ind.  1,  13,  71 
Am.  St.  Rep.  301,  49  N.  E.  582. 

It  is  not  disclosed  by  the  affidavit  that  appellant  had  any 
property  taken  at  all,  or  how  the  evidence  against  him  was  pro- 
cured, nor  is  it  necessary  to  the  validity  of  the  affidavit  that  it 
should  be  so  disclosed;  neither  ***  can  it  be  aesumed  that  it 
was  procured  by  a  sample  of  the  milk  obtained  in  the  way 
pointed  out  by  the  statute,  as  that  method  does  not  exclude 
competent  evidence  from  any  other  proper  source.    Appellant 
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is  not  being  tried  for  resisting  a  seizure  of  his  property,  and  it. 
is  therefore  immaterial  in  this  case  whether  the  act  of  1899-' 
provides  for  the  taking  of  property  without  just  compensation.  . 
The  only  constitutional  question  that  concerns  the  appellant, 
is  whether  the  penal  provision  of  the  act  of  1899  under  which- 
he  has  been  convicted  has  been  enacted  in  the  observance  of. 
constitutional  requirements. 

2.  Does  the  act  violate  section  25,  article  1,  providing  that 
"no  law  shall  be  passed,  the  taking  effect  of  which  shall  be- 
made  to  depend  upon  any  authority,  except  as  provided  in  this 
constitution?"  The  pure  food  law  provides  that  *Vithin 
ninety  days  after  the  passage  of  this  act  the  board  of  healtk- 
shall  adopt  such  measures  as  may  be  necessary  to  facilitate  the 
enforcement  thereof,  and  shall  prepare  rules  and  ordinances,, 
where  and  when  necessary,  regulating  minimum  standards  of 
foods  and  drugs,  defining  specific  adulterations,  and  declaring: 
the  proper  methods  of  collecting  and  examining  drugs  and  ar- 
ticles of  food.''  From  this  provision  it  is  argued  that  the  law^ 
could  not  become  effective  and  "could  not  be  violated  until 
the  state  board  met,  within  ninety  days,  prepared  its  rules,  and 
passed  its  ordinances,  regulating  minimum  standards,  defining 
adulterations,  and  declaring  the  methods  of  collecting  and  ex- 
amining foods,"  and  is,  in  substance,  an  attempted  delegation. 
of  legislative  power  to  the  state  board  of  health.  The  obvious, 
purpose  of  the  provision  last  quoted  was  to  commit  to  a  body 
of  learned  and  scientific  experts  the  duty  of  preparing  such 
rules  and  prescribing  such  tests  as  may  from  time  to  time,  in 
the  enforcement  of  the  law,  be  found  necessary  in  determining 
what  combination  of  substances  are  injurious  to  health,  and- 
to  what  extent,  if  at  all,  admixtures,  or  deteriorations  of  foods; 
and  drugs  may  go,  without  injuriously  affecting  the  ^^^ 
health  of  the  consumer.  That  which  is  required  of  the  state- 
board  of  health  has  no  semblance  to  legislation.  It  merely^ 
relates  to  a  procedure  in  the  law's  execution  for  a  reliable  and' 
uniform  ascertainment  of  the  subjects  upon  which  the  law  is- 
intended  to  operate.  Nor  does  the  duty  imposed  upon  thor 
state  board  in  any  sense  postpone  the  taking  effect  of  the  lawr 
until  the  duty  is  performed.  Performance  can  never  be  saidk 
to  be  complete.  The  duty  is  continuing,  and  will  arise  at  any 
time  when  a  new  food  or  drug  is  put  forward.     Besides,  it  ia- 
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paradoxical  to  say  that  the  law  is  not  effective  until  the  state 
board  have  acted,  when  it  is  certain  that  without  the  law  they 
could  not  act  at  all.  And  to  say  their  act  puts  the  law  in  op- 
eration is  to  excuse  them  from  acting,  because  no  law  requires 
it.  This  class  of  legislation  emanates  from  an  exercise  of  the 
police  power  of  the  state  for  the  protection  of  the  public 
health.  The  power  of  the  legislature,  and  its  right  to  deter- 
mine, for  itself,  when  an  emergency  for  such  legislation  exists, 
and  the  means  and  instrumentalities  necessary  to  accomplish 
the  en-d  in  view,  is  no  longer  a  doubtful  question.  The  pecu- 
liar character  of  the  subject,  embodying,  as  it  does,  considera- 
tions of  sanitary  science,  is  such  as  to  require  for  just  legal 
control  something  more  than  legislative  wisdom,  to  designate 
accurately  the  subjects  and  instances  intended  to  be  affected. 
The  classification  of  these  subjects,  and  the  prescribing  of  rules 
by  which  they  may  be  determined  by  a  qualified  agent  is  not 
legislation,  but  merely  the  exercise  of  administrative  power. 
The  law  itself  is  complete  and  effective  in  all  its  parts.  In 
respect  to  the  matters  to  be  determined  by  the  state  board  of 
health  in  its  execution,  it  awaits  the  performance  of  these 
duties.  When  performed,  the  law  operates  upon  the  things 
done  by  the  board.  While  unperformed,  the  law  remains 
ready  to  be  applied  whenever  the  preliminary  conditions  exist. 

It  is  said  in  Blue  v.  Beach,  155  In-d.  121,  80  Am.  St.  Rep. 
195,  56  N".  E.  92,  on  page  130  (155  Ind.,  80  Am.  St.  Rep.  202, 
56  ?T.  E.  92) :  "In  order  to  secure  and  promote  the  public 
health,  the  state  ^^^  creates  boards  of  health  as  an  instru- 
mentality or  agency  for  that  purpose,  and  invests  them  with 
the  power  to  adopt  ordinances,  by-laws,  rules,  and  regulations 
necessary  to  secure  the  objects  of  their  organization.  While 
it  is  true  that  the  character  or  nature  of  such  boards  is  admin- 
istrative only,  still  the  powers  conferred  upon  them  by  the 
legislature,  in  view  of  the  great  public  interests  confided  to 
them,  have  always  received  from  the  courts  a  liberal  construc- 
tion, and  the  right  of  the  legislature  to  confer  upon  them  the 
power  to  make  reasonable  rules,  by-laws,  and  regulations  is 
generally  recognized  by  the  authorities" :  See,  also,  Overshiner 
V.  State,  156  Ind.  187,  83  Am.  St.  Rep.  187,  59  N.  E.  468; 
State  V.  Board  of  Pharmacy,  155  Ind.  414,  58  N.  E.  531; 
Groesch  v.  State,  42  Ind.  547,  556 ;  Lafayette  etc.  R.  R.  Co.  v. 
Geiger,  34  Ind.  185,  220. 

3.  Is  the  title  of  the  act  multifarious,  and  in  conflict  with 
the  constitutional  requirement  that  "every  act  shall  embrace 
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but  one  subject  and  matters  properly  connected  therewith, 
which  subject  shall  be  expressed  in  the  title?"  The  title  of 
the  act  is  as  follows:  "An  act  forbidding  the  manufacture, 
sale,  or  offering  for  sale  of  any  adulterated  foods  or  drugs,  de- 
fining foods  and  drugs.  Stating  wherein  adulteration  of  foods 
and  drugs  consists,  and  defining  the  duties  of  the  state  board 
of  health  in  relation  to  foods  and  drugs,  their  inspection,  ^r- 
ity,  adulteration,  declaring  penalties  for  the  violation  of  the 
laws,  rules,  and  ordinances  concerning  foods  and  drugs,  also 
liquors  used  or  intended  for  drink,  repealing  acts  in  conflict 
therewith." 

It  must  be  conceded  that  this  title  is  unskillfully  drawn, 
and  contains  much  unnecessary  verbiage.  This,  however,  does 
not  necessarily  make  it  bad.  It  is  contended  that  there  are 
three  distinct  subjects  expressed:  1.  Adulteration  of  foods; 
2.  Adulteration  of  drugs;  and  3.  Adulteration  of  liquors  used 
or  intended  for  drink.  It  has  been  many  times  declared  by 
this  court  that  in  deciding  questions  as  to  the  ^^'*  constitu- 
tionality of  a  statute,  the  law  will  be  upheld  unless  its  repug- 
nance to  the  constitution  is  so  manifest  as  to  remove  all  rea- 
sonable doubt:  Gustavel  v.  State,  153  Ind.  613,  54  N.  E.  123, 
and  cases  cited. 

In  the  case  before  us  it  is  readily  seen  that  the  subject  of 
the  act,  and  the  only  subject,  is  the  protection  of  the  people 
from  imposition  as  a  result  of  harmful  adulteration  of  certain 
things  consumed  by  them.  The  entire  scope  of  the  law  might 
have  been  sufficiently  expressed  as  "an  act  concerning  adultera- 
tions," or  as  "an  act  for  the  protection  of  the  people  against 
adulterations."  It  is  not  essential  to  a  good  title  that  the 
eubject  of  the  act  shall  be  expressed  in  exact  terms ;  it  is  suffi- 
cient if  the  subject  is  fairly  deducible  from  the  language  em- 
ployed. And  while  it  serves  no  useful  purpose  to  embrace  in 
the  caption  anything  but  the  general  subject  of  the  act,  a  state- 
ment of  the  subsidiary  means  and  methods  to  be  pursued  in 
attaining  the  end  or  purpose  of  the  law  does  not  make  the  title 
bad.  The  proper  test  in  all  questions  of  this  sort  is.  Does  the 
body  of  the  particular  legislation  embrace  more  than  one  gen- 
eral subject,  and  such  matters  as  are  calculated  to  assist  in 
reaching  the  single  object  intended,  and  is  that  subject  dis- 
closed by  the  title  ?  If,  thus  tested,  it  appears  that  an  act  em- 
braces but  one  subject  and  matters  properly  connected  there- 
with, and  that  that  subject  is  shown  by  the  title,  it  must  be 
held    to    be    constitutional;  otherwise    not.     Forbidding    the 
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mannfaciure  and  sale  of  any  adulterated  foods,  drugs  or  drinks, 
defining  prohibited  foods,  drugs,  and  drinks,  and  the  duties  of 
the  state  boaid  of  health  in  relation  to  the  inspection  and  pre- 
scribing of  standards  of  purity  of  foods,  drugs,  and  drinks,  and 
declaring  penalties  for  the  violations  of  the  law,  arc  all  mat- 
ters clearly  tending  to  a  common  end,  and  which  unmistakably 
dispose  what  that  end  is.  The  title  of  the  pure  food  law  of 
Minnesota  reads:  "An  act  in  relation  to  the  manufacture  and 
sale  of  baking-powders,  sugars  and  syrups,  vinegars,  lards,  spir- 
ituous and  **^'  malt  liquors,  to  prevent  fraud,  and  to  preserve 
the  public  health":  Minn.  Gen.  Laws  1889,  p.  48.  The  su- 
preme court,  in  trying  the  act  by  their  constitutional  provision 
similar  to  ours,  say :  "The  act  does  not  embrace  more  than  one 
subject,  within  the  meaning  of  the  constitutional  prohibition. 
The  act  may  be  fairly  designated  as  one  relating  to  the  adulter- 
ation of  various  articles  of  food  and  drink,  and  its  provisions 
are  properly  related  to  that  general  subject*' :  Stolz  v.  Thomp- 
son, 44  .Minn.  271,  46  N.  W.  410.  See,  Gustavel  v.  State,  153 
Ind.  613,  54  N.  E.  123 ;  Central  Union  Tel.  Co.  v.  Fehring,  146 
Tnd.  189,  45  N.  E.  64;  State  v.  Gerhardt,  145  Ind.  439,  458, 
44  N.  E.  469 ;  Henderson  v.  State,  137  Ind.  552,  558,  36  N.  E. 
257. 

II.  It  is  next  contended  that  the  facts  stated  in  the  affi- 
davit are  insufficient,  for  many  reasons,  to  constitute  an  offense 
against  the  laws  of  the  state. 

(a)  The  first  and  prohibitory  section  of  the  act  provides 
"that  no  person  shall,  within  this  state,  manufacture  for  sale, 
offer  for  sale,  or  sell,  any  drug  or  article  of  food  which  is 
adulterated  within  the  meaning  of  this  act.*'  It  will  be  noted 
that  the  things  prohibited  by  this  section  do  not  include  the 
*Tiaving  in  possession  with  intent  to  sell."  In  the  second  and 
penalty  section  it  is  provided  that  "whoever  ....  knowingly 
....  has  in  his  possession  with  intent  to  sell,  any  substance 
injurious  to  health,  shall  be  fined,"  etc.  It  is  claimed  that 
because  the  act  with  which  appellant  is  charged — "having  in 
his  possession  with  intent  to  sell" — not  being  one  of  the  things 
enumerated  in  the  prohibitory  section  of  the  law,  the  mere  af- 
fixing of  a  penalty  to  the  act  in  a  subsequent  section  does  not 
make  it  unlawful  and  punishable.  The  claim  cannot  be  al- 
lowed. It  will  not  do  to  say,  in  such  cases,  that  the  legislature 
intends  to  inflict  a  penalty  for  the  doing  of  a  lawful  act,  and 
hence  it  is  held  that  the  imposition  of  a  penalty  for  the  doing 
of  an  act  is  equivalent  to  a  positive  prohibition  of  the  act: 
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Skelton  v.  Bliss,  7  Ind.  77;  Bartlett  v.  Yiner,  Skin.  322;  Mitch- 
ell ''^e  y.  Smith,  1  Binn.  110,  113,  2  Am.  Dec.  417;  In  re 
City  of  BnfifalOj  68  IST.  Y.  167,  173;  Black  on  Interpretation 
of  Laws,  6.5;  Sutherland  on  Statutory  Construction,  sees.  335,. 
336. 

(b)  There  is  no  substance  in  the  contention  that  the  affi- 
davit is  bad  for  want  of  an  allegation  that  formaldehyde  i& 
either  poisonous  or  injurious  to  health.  It  is  averred  that 
the  defendant  "had  in  his  possession,  with  intent  to  sell  the 
same,  one  pint  of  milk,  the^i  and  there  adulterated  with  a  cer- 
tain substance  injurious  to  health,  to  wit,  formaldehyde.''  This 
is  sufficient, 

(c)  The  same  may  be  said  of  the  objection  to  the  affidavit 
because  it  contained  no  averment  that  the  milk  was  adulterated 
by  the  defendant.  If  the  defendant  knowingly  had  in  his  pos- 
session adulterated  milk  with  intent  to  sell  the  same,  it  was  not 
of  the  slightest  consequence  who  adulterated  it. 

(d)  The  next  objection  to  the  affidavit  is  that  it  does  not 
disclose  that  the  prosecution  was  begun  by  the  state  board  of 
health  as  required  by  the  law.  The  act  provides  (section  2)  *'it 
shall  be  the  duty  of  the  state  board  of  health  to  enforce  the 
laws  of  this  state  governing  food  and  drug  adulterations." 
Similar  provisions  are  found  in  the  medical  law  (Acts  1897, 
p.  259),  and  in  the  dental  law  (Acts  1899,  p.  482),  and  are 
very  common  in  the  laws  of  other  states.  We  cannot  believe 
that  the  general  assembly,  by  imposing  a  special  duty  upon 
specified  officers  to  enforce  the  statute,  meant  that  individuals 
should  be  excluded  from  making  complaint.  The  law  is  gen- 
eral, and  has  a  general  application.  The  interdictions  pre- 
scribed by  the  act  are  for  the  public  welfare,  as  much  for  one 
as  for  another,  and  it  cannot  be  assumed  that  the  legislature 
by  conferring  a  duty  upon  certain  officers  to  enforce  the  law 
intended  that  its  enforcement  should  depend  wholly  upon  the 
pleasure  or  discretion  of  such  officers.  We  see  no  reason  for 
di>stinguishing  this  from  other  public  offenses,  in  its  general 
object  and  purpose,  or  why  anyone  entitled  to  the  law's  protec- 
tion ^^"^  may  not  institute  its  enforcement,  as  he  may,  ordi- 
narily, do  in  other  cases.  The  evident  intent  was  to  confer 
upon  the  state  board  of  health  official  duty,  in  addition  to  com- 
mon individual  right,  to  put  the  law  in  motion  in  proper  cases: 
Commonwealth  v.  Gay,  153  Mass.  211,  217,  26  N.  E.  571,  852; 
Commonwealth  v.  McDonnell,  157  Mass.  407,  32  N.  E.  361. 
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(e)  The  affidavit  is  further  assailed  tecause  it  docs  not 
charge  that  the  state  board  of  health  had  fixed  a  standard  of 
purity,  nor  that  the  milk  in  defendant's  possession  violated 
the  standard,  as  provided  by  the  act.  Appellant  is  not  charged 
■with  violating  a  standard.  And  the  character  of  the  act  for 
which  he  is  prosecuted  is  not  determined  by  a  standard.  He 
is  called  upon  to  answer  for  having  in  his  possession  with  in- 
tent to  sell  milk  adulterated  with  a  substance  injurious  to 
health.  The  having  in  possession  with  intent  to  sell  adulter- 
ated food  that  may  in  any  material  degree  injuriously  affect 
the  health  of  the  consumer  is  positively  forbidden  by  that  pro- 
vision of  the  law  under  which  appellant  is  prosecuted.  Wheth- 
er or  not  the  state  board  of  health  had  fixed  standards  of  purity 
in  the  matters  required  of  them  cannot  avail  one  as  a  defense 
to  a  charge  in  which  no  standard  is  required. 

(f  and  g)  It  was  not  necessary  for  the  affidavit  to  show  that 
the  state  board  of  health  had  prepared  rules  and  ordinances, 
and  defined  adulterations,  and  that  the  milk  in  possession  of 
appellant  violated  some  rule,  ordinance,  or  standard.  The  of- 
fense with  which  appellant  is  charged  is  independent  of  all 
action  of  the  board,  and  is  not  affected  by  anything  they  may 
do  or  leave  undone. 

(h)  This  objection  is  like  the  preceding,  and  for  the  same 
reason  is  invalid. 

(i)  The  last  objection  to  the  affidavit  is  that  the  proviso  of 
section  1  is  not  pleaded.  This  was  not  necessary:  Ferner  v. 
State,  151  Ind.  247,  51  N.  E.  360.^  The  affidavit  was  sufficient. 

III.  Five  reasons  for  a  new  trial  are  argued:  1.  John  F. 
Geis,  a  witness  for  the  state,  testified  that  he  was  by  profession 
•*®  a  chemist,  had  been  practicing  his  profession  for  between 
ten  and  fifteen  years,  and  was  and  had  been  also  a  practicing 
physician  for  eight  years;  he  had  examined  the  milk  in  ques- 
tion for,  and  had  found  therein,  formaldehyde;  he  knew  the 
effect  of  formaldehyde  on  the  caseine  of  milk;  this  knowledge 
was  acquired,  not  from  experiments,  but  wholly  from  reading, 
study,  and  conversations  with  other  physicians.  The  question 
was  then  propounded:  "What  is  the  effect  of  formaldehyde 
on  mUk  as  a  substance  of  food?"  To  which  appellant  objected 
for  the  reason  that  the  witness  had  only  shown  knowledge 
from  reading  and  conversations  with  others,  and  not  from  ex- 
periments, and  therefore  was  not  a  competent  and  qualified 
witness  on  the  subject.  The  witness  wels  permitted  to  answer. 
Courts  have  never  undertaken  to  set  up  a  standard  of  scientific 
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knowledge  by  which  the  competency  of  a  witness  may  be  de- 
termined, and  have  not  gone  to  the  extent  of  holding  that  a 
scientific  witness  can  only  testify  from  facts  learned  by  him 
from  personal  demonstration.  The  general  rule,  in  such  cases, 
in  this  state  at  least,  seems  to  be  that  where  a  witness  exhibits 
sucn  a  degree  of  knowledge,  gained  from  experiments,  observa- 
tion, standard  books,  or  other  reliable  source,  as  to  make  it 
appear  that  his  opinion  is  of  some  value,  he  is  entitled  to  tes- 
tify, leaving  to  the  trial  court,  in  the  exercise  of  a  sound  dis- 
cretion, the  right  to  say  when  such  knowledge  is  shown,  and 
to  the  jury  the  right  to  say  what  the  opinion  is  worth ;  and,  as 
in  all  other  cases  of  discretion,  this  court  will  reiview  the  action 
of  the  trial  court  only  when  that  discretion  clearly  appears  to 
have  been  abused:  Jenney  Electric  Co.  v.  Branham,  145  Ind. 
314,  320,  41  N.  E.  448 ;  Parker  v.  State,  136  Ind.  284,  288,  35 
N.  E.  1105;  City  of  Terre  Haute  v.  Hudnut,  112  Ind.  542, 
550,  13  N.  E.  686;  City  of  Pt.  Wayne  v.  Combs,  107  Ind.  75, 
85,  57  Am.  Eep.  82,  7  N.  E.  617;  Carter  v.  State,  2  Ind.  617; 
Shover  v.  Myrick,  4  Ind.  App.  7,  16,  30  N".  E.  207.  It  is  dear 
that  there  was  no  abuse  of  discretion  in  this  instance. 

2.  At  the  conclusion  of  the  state's  evidence  appellant  ^^^ 
moved  the  court  to  instruct  the  jury  to  return  a  verdict  for 
him  on  the  ground  that  no  knowledge  had  been  shown  in  the 
defendant  of  the  presence  of  formaldehyde  in  the  milk.  The 
refusal  of  the  court  to  give  this  instruction  is  complained  of. 
The  statute  is:  "Whoever  knowingly  ....  has  in  his  posses- 
sion," etc.  It  must  be  conceded  that  under  a  plea  of  not  guilty 
it  was  incumbent  upon  the  state  to  satisfy  the  jury  beyond  a 
reasonable  doubt  that  the  defendant  knew  there  was  formalde- 
hyde in  the  milk.  But  it  was  not  essential  that  this  proof 
should  be  positive  and  direct.  It  was  sufficient  if  the  state  had 
proved  a  state  of  facts  from  which  knowledge  might  be  reason- 
ably and  naturally  inferred.  And  it  was  the  duty  of  the  court 
to  overrule  appellant's  motion  if  there  were  such  facts  in  evi- 
dence as  were  calculated  to  support  inferences  of  guilty  knowl- 
edge. 

The  record  discloses  no  direct  evidence  of  knowledge,  but  it 
is  shown  that  about  10  o'clock  A.  M.,  in  the  month  of  July, 
appellant  wasi  found  with  his  milk  wagon  in  the  streets  of  In- 
dianapolis, and,  upon  demand,  gave  up  to  the  dairy  inspector 
a  pint  of  milk,  appellant  saying,  as  a  protest  of  the  demand, 
that  it  was  the  last  quart  of  milk  he  had,  and  if  it  was  taken 
he  would  be  required  to  purchase  other  milk  to  serve  his  last 
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trustomer.  The  milk  so  surrendered  was  found  to  contain 
formaldehyde.  From  this  it  appears  that  in  the  middle  of  the 
forenoon,  in  the  hot  season,  appellant  had  the  adulterated  milk 
in  his  exclusive  possession  with  intent  to  sell  and  deliver  it  to 
«  customer.  It  is  a  thing  in  the  common  knowledge  of  the 
people,  and  hence  known  to  the  court,  that  milk  is  a  substance 
that  will  not  in  warm  weather  remain  in  a  merchantable  condi- 
tion, as  sweet  milk,  more  than  a  few  hours,  and  that  it  very 
-soon  becomes  unfit  for  food  (Ross  v.  Boswell,  60  Ind.  235),  and 
it  might  therefore  have  been  inferred  that  the  particular  milk 
in  question  had  been  drawn  and  in  the  possession  of  appellant 
but  a  short  time.  Under  such  circumstances,  in  the  absence 
of  any  explanation  of  how  '^^^  the  recently  drawn,  and,  conse- 
quently, recently  adulterated,  milk  came  into  appellant's  pos- 
■session,  the  jury  had  the  right  to  determine  the  ^rength  of  the 
inference  that  would  naturally  arise  therefrom.  Being  found 
in  exclusive  possession  of  milk  recently  adulterated  made  it  in- 
cumbent upon  appellant  to  show  that  it  was  not  adulterated 
by  him.  His  situation  seems  to  us  precisely  analogous  to  that 
of  one  found  in  the  possession  of  recently  stolen  goods,  or  of 
counterfeit  money.  With  respect  to  stolen  property,  it  was 
said  by  this  court  in  Johnson  v.  State,  148  Ind.  522,  47  N.  E. 
926,  on  page  524  (148  Ind.,  47  N.  E.  926)  :  "When  it  is  proved 
that  property  has  been  stolen,  and  the  same  property,  recently 
after  the  larceny,  is  found  in  the  exclusive  possession  of  an- 
other, the  law  imposes  upon  such  person  the  burden  of  account- 
ing for  his  possession,  and  of  showing  that  such  possession  was 
innocently  acquired ;  and  if  he  fails  to  so  satisfactorily  account 
for  such  possession,  or  gives  a  false  account,  the  presumption 
arises  that  he  is  the  thief":  See,  also.  Madden  v.  State,  148  Ind. 
183,  187,  47  N.  E.  220;  Campbell  v.  State,  150  Ind.  74,  76,  49 
N.  E.  905 ;  Goodman  v.  State,  141  Ind.  35,  39  N.  E.  939.  Ap- 
pellant's motion  to  instruct  the  jury  was  properly  overruled. 

3.  Appellant  was  permitted  to  testify  that  he  never  used 
any  formaldehyde,  and  that  the  milk  in  question  had  no  form- 
aldehyde in  it  to  his  knowledge;  that  he  did  the  same  morning 
before  leaving  home  pult  a  teaspoonful  of  a  substance  known 
ae  "Palmer's  Preserver"  in  nine  gallons  of  milk,  of  which  the 
sample  in  controversy  was  a  part;  that  upon  inquiry.  Palmer 
had  previously  told  him  that  the  preserver  had  no  formalde- 
hyde in  it.  He  was  then  asked  by  his  attorney  to  state,  "What 
representations  were  made  to  you,  either  in  print,  writing,  or 
verbally,  or  in  Miy  other  way,  as  to  this  preservative,  prior  to 
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the  time  you  used  it?"  Upon  the  state's  objection  that  the 
question  asked  called  for  hearsay,  appellant  was  denied  the 
right  to  answer.  In  the  same  connection  appellant  offered  in 
evidence  a  printed  circular  accompanying  the  "Palmer's  Pre- 
server" when  the  same  was  ^'"^^  purchased  by  the  defendant. 
Among  other  things,  it  was  stated  in  the  circular:  "Perfecttly 
h£.rmless,  odorless,  tasteless,  and  cheap.     Guaranteed  to  con- 

taia  no  acid  or  injurious  ingredient Eemember  this  is 

positively  not  an  adulterant."  This  circular  was  also  refused. 
While  the  possession  of  milk  recently  adulterated  with  a  sub- 
stance injurious  to  health  required  appellant  to  show  affirma- 
tivoly  that  such  adulteration  was  without  his  knowledge,  yet 
he  was  entitled  to  the  fullest  opportunity  to  do  so.  If,  in  fact, 
he  had  no  knowledge,  and  had  a  sufficient  excuse  for  want  of 
knowledge,  he  was  entitled  to  show  it.  The  law  will  not  per- 
mit the  state  to  construct  about  a  defendant  a  circumstantial 
case,  and  then  deny  him  an  opportunity  to  explain  the  circum- 
stances consistently  with  his  innocence.  If  appellant  used  the 
preserver,  honesitly  believing,  after  making  reasonable  inquiry 
and  investigation,  that  it  contained  no  formaldehyde  or  other 
substance  injurious  to  health,  then  he  was  not  guilty  of  "know- 
ingly," etc.  What  he  did  to  ascertain  the  faot  about  it,  who 
he  mquired  of,  what  was  said  to  him  by  others  in  whom  he 
might  reasonably  confide,  what  was  exhibited  to  him,  in  writ- 
ing or  printing,  and  the  trustworthiness  thereof,  were  all  proper 
subjects  to  lay  before  the  jury  in  explanation  of  his  assertion 
that  he  did  not,  at  the  time,  know  the  milk  contained  a  sub- 
stance injurious  to  health;  and  if  the  facts  he  was  thus  able 
to  show  should  be  sufficient  to  overcome  the  presumption  of 
guilty  knowledge  raised  by  the  possession,  it  would  have  been 
the  duty  of  the  jury  to  acquit. 

It  should  be  borne  in  mind  that  this  prosecution  was  under 
the  pure  food  act  of  1899.  If  it  had  been  under  the  act  of 
1901  (Acts  1901,  p.  429;  Burns'  Kev.  Stats.  1901,  sees.  2165a, 
2165b),  a  very  different  question  as  to  knowledge  would  arise. 

We  are  unable  to  say  that  the  exclusion  of  the  proffered 
evidence  worked  no  harm  to  the  defendant,  and  for  this  reason 
the  cause  must  be  reversed. 

Judgment  reversed,  with  instructions  to  eustain  appellant's 
motion  for  a  new  triaL 


Boards  of  Health.— Powers  which  may  be  delegated  to  boards  of 
health  are  considered  in  the  monographic  note  to  Blue  T.  Beach, 
80  Am.  St.  Rep.  212-234. 
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Every  Statute  is  Presumed  Constitutional:  Alabama  etc.  II.  R. 
Co.  V.  Reed.  124  Aln.  253.  82  Am.  St.  Rep.  166,  27  South.  19.  Leg- 
iBlntlve  nets  are  to  be  upheld  In  all  cases  of  doubt:  Overshiner  v. 
Btate,  156  Ind.  187,  83  Am.  St.  Rep.  187,  59  N.  E.  468;  Arms  v. 
Aver.  192  111.  601.  85  Am.  St.  Rep.  357,  61  N.  E.  8;>1.  They  sh;)uld 
not  be  declared  unconstitutional  unless  the  violation  of  the  con- 
stitution Is  so  manifest  as  to  leave  no  room  for  reasonal)le  doubt: 
State  V.  Layton,  160  Mo.  474,  83  Am.  St.  Rep.  487,  61  S.  W.  171; 
Hanna  v.  Young.  84  Md.  179,  57  Am.  St.  Rep.  396,  35  Atl.  674. 

Title  of  Statute.— A  constitutional  requirement  that  a  statute  shall 
embrace  but  one  subject,  which  shall  be  expressed  in  its  title,  is 
complied  with  if  the  general  object  of  an  act  is  so  expressed: 
Arms  V.  Ayer,  192  111.  601,  85  Am.  St.  Rep.  357,  61  N.  E.  851.  The 
enumeration  of  the  details  of  the  sul)ject  is  not  fatal,  however, 
If  they  constitute  but  parts  of  one  subject,  and  of  matters  germane 
thereto:  See  the  monographic  note  to  Crookston  v.  County  Commrs., 
79  Am.  St  Rep.  464-467.  See,  further,  on  the  sufficiency  of  title."* 
to  statutes,  the  monographic  note  to  Bobel  v.  People,  64  Am.  St. 
Rep.  70-107. 

A  Penalty  Inflicted  by  a  Statute  upon  the  commission  of  an  act 
Implies  a  prohibition  of  it  as  an  offense:  Mitchell  v.  Smith,  1  Binn. 
110,  2  Am.  Dec.  417. 

The  Possession  of  Property  recently  stolen  raises  a  presumption 
of  guilt,  which,  if  not  rebutted,  will  warrant  a  conviction  of  larceny: 
Hugsins  V.  People,  136  111.  243.  26  Am.  St.  Rep.  357,  25  N.  E.  1002; 
State  V.  Guild,  149  Mo.  370,  73  Am.  St  Rep.  395,  50  S.  W.  909. 
Compare  State  v.  Gillespie,  62  Kan.  460,  84  Am.  St.  Rep.  411,  63 
Pac.  742. 

Expert  Testimony. — Knowledge  derived  exclusively  from  books 
and  study,  withotit  actual  personal  experience,  may  be  sufficient 
to  qualify  one  as  an  expert  witness,  where  the  matter  Is  one  of 
real  science:  See  the  monngmphie  note  to  Hammond  v.  Woodman, 
66  Am.  Dec.  232.  It  Is  for  the  court  to  determine  In  the  first  in- 
stance whether  a  witness  offered  as  an  expert  possesses  the  proper 
qualifications,  but  the  value  of  the  testimony  he  may  give  is  for 
the  jury:  Thompson  v.  Ish,  99  Mo.  160,  17  Am.  St  Rep.  552,  12  S. 
W.  510. 


ADAM,  MELDEUM  &  ANDEESON  CO.  v.  STEWART. 
[157  Ind.  678,  61  N.  B.  1002.] 

A  CHATTEL  MORTGAGE  TO  SECURE  AN  ANTECEDENT 
DEBT  will  not  be  sustained  against  a  vendor  who  has  been  In- 
duced to  part  with  the  mortgaged  property  by  the  fraud  of  the 
mortgagor,     (p.  242.) 

A  CHATTEL  MORTGAGE  BY  A  FRAUDULENT  VENDEE 
Is  valid  as  to  a  mortgagee  of  the  goods,  who,  In  consideration  of 
the  mortgage,  and  without  notice  of  the  fraud,  has  extended  the 
time  of  payment  of  his  debt  or  assumed  any  new  or  additional  ob- 
ligation,   (p.  243.) 

SALE— FRAUD  OF  BUYER.— A  VENDOR  OF  GOODS  CAN- 
NOT maintain  replevin  for  their  recovery,  on  the  ground  that  the 
sale  was  Induced  by  fraud,  without  returning:  or  tendering  the 
amount  received  on  account  of  the  sale.    (p.  243.) 


Nov.  1901.]  Adam  etc.  Co.  v.  Stewart.  241 

J.  B.  Kenner  and  U.  S.  Lesh,  for  the  appellant. 
W.  P.  Breen  and  John  Morris,  for  the  appellees. 

^'■**  HADLEY,  J.  Appellant,  a  corporation,  as  a  vendor,, 
brought  replevin  to  recover  of  the  mortgagee  of  its  vendee 
certain  merchandise  alleged  to  have  been  fraudulently  pur- 
chased. The  venue  was  changed  to  the  Wabash  circuit  court. 
Judgment  for  the  appellees.  No  question  arises  upon  the 
pleadings.  The  only  error  assigned  is  the  overruling  of  ap- 
pellant's motion  for  a  new  trial,  which  challenges  the  suffi- 
ciency of  the  evidence  to  support  the  finding  and  certain  rul- 
ings of  the  court  on  proffered  testimony. 

The  material  undisputed  facts  follow:  Appellee  Stewart,. 
on  the  twenty-«ixth  day  of  November,  1897,  was  engaged  as  a 
retail  dry-goods  merchant  in  Huntington,  Indiana;  for  several 
*^  years  he  had  bought  mosit  of  his  goods  of  appellant,  en- 
gaged in  the  wholesale  dry-goods  business  in  Buffalo,  New 
York.  February  18,  1895,  when  he  was  establishing  his  busi- 
ness at  Huntington,  he  borrowed  $5,000  of  his  wife,  Isa  A.. 
Stewari;,  for  which  he  executed  to  her,  on  that  date,  his  note- 
bearing  six  per  cent  interest  from  da/te  until  paid.  Soon  after 
the  beginning  of  his  business  at  Huntington,  Stewart  opened 
an  account  with  appellant  for  goods,  which,  at  the  close  of 
1896,  he  had  suffered  to  run  against  him  for  about  $4,000.  At 
this  time  he  had  never  submitted,  nor  been  requested  to  sub- 
mit, to  appellant  a  statement  of  his  assets  and  liabilities,  but 
upon  the  receipt  from  appellant  of  a  semi-annual  statement  of 
his  account,  Stewart  voluntarily,  in  explanation  of  his  default 
in  payments,  on  January  7,  1897,  made  in  writing  a  statement 
showing  $10,500  capital  over  liabilities,  which,  at  best,  was 
erroneous  by  the  amoant  he  owed  his  wife,  and  $2,000  to  the 
First  National  Bank  of  Huntington.  Appellant's  credit  man 
testified  that,  believing  and  relying  upon  the  truth  of  the  state- 
ment, he  extended  indulgence,  and  thereafter,  beginning  on 
February  13,  1897,  and  ending  October  27,  1897,  in  the  usual 
course  of  trade  the  house  sold  Stewart,  by  a  traveling  salesman, 
forty-three  additional  bills,  ranging  from  $6.83  to  $602,  and 
aggregating  $6,115.  In  the  same  period,  Stewart  made  appel- 
lant divers  payments  on  account  amounting  to  $3,397,  and 
returned  goods,  not  ordered,  on  several  occasions,  amounting 
to  $189,  and  as  testified  by  Stewart,  and  which  seems  not  to 
have  been  denied,  on  November  15,  1897,  paid  appellant  on 
the  goods  sued  for  $257.  On  June  5,  1897,  Stewart  again 
Am.    8t    R«p.,    Vol.    LXXXVII— 16 
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wrote  appellant,  "our  liabilities  outside  of  yourselves  are  less 
than  ever,  and  are  simply  nominal."  In  the  autumn  of  1897, 
appellant  urged  Stewart  to  secure  his  indebtedness,  and  on 
November  26,  1897,  he  executed  three  notes,  one  to  his  wife 
for  $5,831,  being  a  renewal  of  her  former  note,  with  interest 
accrued  to  da/te;  one  to  Breen  for  $500,  being  for  past  and  then 
contracted  indebtedness,  and  one  to  Eisenhauer  ***®  for  $85 
for  rent  then  due,  each  of  said  three  notes  made  payable  in 
bank  at  one  day  after  date,  and  at  the  same  time  executed  to 
appellee  Schuckman,  as  trustee,  a  chattel  mortgage  on  his 
entire  stock  in  trade,  to  secure  said  three  notes  and  one  pay- 
able to  the  First  National  Bank  of  Huntington,  of  previous 
date,  for  $1,500.  Schuckman  took  inimediate  possession  un- 
der the  mortgage.  On  the  following  day,  November  27th,  ap- 
pellant brought  this  suit  against  Schuckman,  trustee,  and 
Stewart  to  recover  all  goods  sold  to  Stewart  after  the  errone- 
ous statement  of  January  7,  1897. 

These  facts,  it  is  argued,  show:  1.  That  Stewart  got  pos- 
session of  the  goods  delivered  to  him  by  the  appellant  between 
the  dates  of  January  7th  and  November  26,  1897,  by  such 
active  fraud  as  empowered  appellant  to  rescind  the  contracts 
of  sale,  and  retake  the  goods;  and  2.  That  they  do  not  show 
that  the  beneficiaries  of  the  chattel  mortgage  to  Schuckman, 
trustee,  are  innocent  purchasers  for  value  within  the  meaning 
of  the  law.  The  first  of  these  propositions  becomes  immate- 
rial if  the  second  should  be  determined  against  appellant's 
contention.  No  claim  is  made  that  either  of  the  debts  secured 
by  the  mortgagor  is  invalid,  or  that  either  of  the  mortgage 
beneficiaries  had  any  notice  or  knowledge  of  the  false  repre- 
sentations made  by  Stewart  to  appellant. 

It  may  be  stated  as  a  general  rule  tha;t  a  mortgage  made 
to  secure  an  antecedent  debt  will  not  be  sustained  against  a 
vendor  who  has  been  induced  to  part  with  the  mortgaged  prop- 
erty by  the  fraud  of  the  mortgagor.  In  such  cases  equity 
will  restore  to  the  defrauded  vendor  that  which  is  rightfully 
his,  when  in  the  doing  it  only  takes  from  the  mortgagee  the 
advantage  of  his  security,  which  has  cost  him  nothing,  and 
leaves  to  him  unimpaired  all  his  rights  under  the  original 
contract:  Curme,  Dunn  &  Co.  v.  Eauh,  100  Ind.  247;  Adams 
V.  Vanderbeck,  148  Ind.  92,  62  Am.  St.  Rep.  497,  45  N.  E. 
645 ;  Cobbey  on  Replevin,  sec.  286,  and  cases  cited ;  Tiffany  on 
Sales,  122,  and  cases  cited;  Burdick  on  Sales,  169. 
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****  But  a  mortgage  executed  by  a  fraudulent  purchaser  upon 
goods  that  have  come  into  his  possession  in  the  usual  course  of 
trade,  and  over  which  he  has  continued  to  exercise  dominion, 
and  give  forth  the  appearances  of  ownership,  by  mixing  and  ex- 
posing them  to  sale  with  his  other  goods,  will  be  held  valid  as 
to  a  mortgagee,  who,  in  consideration  of  the  mortgage  and 
without  notice  of  the  fraud,  has  extended  the  time  of  payment 
of  his  debt  or  assumed  any  new  or  additional  obligation:  Gil- 
christ V.  Gough,  63  Ind.  576,  30  Am.  Eep.  250;  United  States 
etc.  Co.  V.  Harris,  142  Ind.  226,  238,  10  IST.  E.  1072;  Eoot  v. 
French,  13  Wend.  570,  28  Am.  Dec.  482;  Hears  v.  Waples, 
3  Houst.  581;  Shufeldt  v.  Pease,  16  Wis.  (*659)  689;  Chicago 
Dock  Co.  V.  Foster,  48  111.  507;  Cobbey  on  Replevin,  sec.  415; 
Tiedeman  on  Sales,  sec.  327. 

The  facts  of  the  case  are  that,  in  consideration  of  the  mort- 
gage, Mrs.  Stewart  accepted  a  renewal  -of  her  note,  and  ex- 
tended the  time  of  payment  of  her  debt;  Eisenhauer  accepted 
a  note  and  extended  the  time  of  payment  of  his  past  due  ac- 
count; Breen  accepted  a  note  for  $500,  payable  in  bank  one 
day  after  date,  $250  of  which  was  for  a  past  due  account,  and 
$250  for  legal  services  then  contracted  for,  to  be  then  and 
thereafter  rendered.  These  persons  having  no  notice  of  Stew- 
art's fraud  in  the  purchase  of  the  goods,  if  there  was  any,  and 
having  all  surrendered  the  right  to  sue  their  debtor  for  a  defi- 
nite period,  and  Green  having  assumed  a  new  obligation,  must 
be  classed  as  innocent  purchasers  for  value  within  the  rule 
above  stated.  The  fact  that  the  mortgage  to  the  First  Na- 
tional Bank  of  Huntington  rested  solely  upon  a  pre-existing 
debt  cannot  affect  the  decision  of  the  case.  Schuckman's  pos- 
session of  the  property  as  the  trustee  of  Mrs.  Stewart,  Eisen- 
hauer, and  Breen  is  rightful,  and  replevin  will  not  lie  against 
one  legally  in  possession  in  favor  of  one  who  has  no  superior 
right. 

The  judgment  of  the  circuit  court  is  right  for  another  rea- 
son. It  is  a  familiar  rule  that  a  contract  induced  by  fraud  is 
not  void,  but  voidable  only  at  the  option  of  the  party  ®**^  de- 
frauded. It  rests  solely  with  the  defrauded  party  to  say 
whether  or  not  the  contract  shall  stand,  and  until  repudiated 
by  him  it  is  valid.  He  may  abide  the  contract  and  seek  re- 
dress in  damages ;  or,  if  he  acts  within  a  reasonable  time  after 
discovery  of  the  fraud,  he  may  rescind  the  contract,  and  re- 
claim his  property.  But  if  he  elects  to  rescind  there  must  be 
a  complete  restoration  of  everything  of  value  the  party  de- 
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frauded  has  received  under  the  contract.  He  will  not  be  per- 
mitted to  undo  the  con'tract  while  retaining  money,  or  other 
valuable  thing,  delivered  him  under  its  terms:  Thompson  v. 
Peck,  115  Ind.  512,  18  N.  E.  16;  Haase  v.  Mitchell,  58  Ind. 
213;  Balue  v.  Taylor,  136  Ind.  368,  36  N.  E.  269;  Tiffany  on 
Sales,  119;  Tiedeman  on  Sales,  sec.  163. 

It  is  shown  by  the  record  that  Stewart  testified  that  on  No- 
vember 15,  1897,  eleven  days  before  the  execution  of  the  mort- 
gage to  Schuckman,  trustee,  and  nine  months  after  the  first 
purchase  of  goods  subsequent  to  the  January  7,  1897,  state- 
ment of  assets  and  liabilities  complained  of,  he  paid  appellant 
on  the  goods  sued  for  $257.  It  does  not  appear  that  the  testi- 
mony was  denied  by  appellant,  and  must  be  accepted  as  true. 
The  sum  thus  paid  was  not  returned  or  tendered  to  appellees 
before  the  commencement  of  this  suit,  which  of  itself  is  fatal 
to  appellant's  right  of  recovery. 

The  propositions  arising  upon  the  admission  and  rejection 
of  testimony  relate  exclusively  to  the  question  of  Stewart's 
fraud,  which  we  have  found  unnecessary  to  consider. 

Judgment  aflSrmed. 


Mortgage.— A  Pre-existing  Debt  is  a  Bufflclent  consideration  for 
a  mortgage:  Longfellow  v.  Barnard,  58  Neb.  612,  76  Am.  St.  Rep. 
117,  79  N,  W.  255.  See.  also,  Adams  v.  Vanderbeck,  148  Ind.  92,  62 
Am.  St.  Rep.  497,  45  N.  E.  &45,  47  N.  E.  24.  This  rule  applies  to 
chattel  mortgages:  Henry  v.  Vliet,  33  Neb.  130,  20  Am  St.  Rep. 
478,  49  N.  W.  1107;  Union  Nat.  Bank  v.  Olum,  3  N.  Dak.  193,  44 
Am.  St.  Rep.  533,  54  N.  W.  1034.  And  a  creditor  who  takes  a 
mortgage  in  consideration  of  the  extension  of  the  time  of  payment 
of  a  pre-existing  debt  Is  a  purchaser  for  a  valuable  consideration: 
Gilchrist  v.  Gough,  63  Ind.  576,  30  Am.  Rep.  250. 

Sale— Rescission. — A  vendor  who  seeks  to  have  a  contract  of  sale 
set  aside  upon  the  ground  of  fraud  must  offer  to  return  the  pur- 
chase money  in  order  to  put  the  vendee  in  statu  quo:  Cowan  v. 
Falrbrother,  118  N.  C.  406,  54  Am.  St.  Rep.  733,  24  S.  E.  212.  See, 
alan,  Wilcox  v.  San  .lose  etc.  Co..  113  Ala.  519,  59  Am.  St.  Rep.  135, 
21  South.  376.  He  need  not  offer  to  return  what  he  has  received, 
however.  If  the  fraudulent  vendee  has  rendered  a  return  unjust: 
Phenix  Iron  Works  v.  McBvony.  47  Neb.  228,  53  Am,  St  Rep.  527, 
66  N.  W.  290. 
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CLEVELAND,  CINCINNATI,  CHICAGO  AND  ST.  LOUIS 

RAILWAY  COMPANY  v.  KINSLEY. 

[27  Ind.  App.  135,  60  N.  B.  169.] 

RAILWAY  TICKET— TIME  LIMIT.— If  the  holder  of  a 
round-trip  ticket  starts  on  his  return  within  the  time  therein  lim- 
ited, but  stops  at  an  intermediate  station  to  change  cars  to  another 
division  of  the  railroad,  and  while  he  there  waits  for  the  train  his 
ticket  expires,  he  is  entitled  to  continue  his  journey,  and  may  hold 
the  railway  company  liable  for  denying  him  admission  to  Its  train, 
(pp.  245,  2K.) 

A  RAILWAY  TICKET  MUST  BE  GIVEN  A  CONSTRUC- 
TION most  favorable  to  the  passenger.  Courts  look  with  disfavor 
on  a  construction  which  will  work  a  forfeiture  of  the  transportation 
purchased,    (pp.  250,  251.) 

RAILWAYS-  EXCIiUSION  FROM  TRAIN.— THE  HUMILI- 
ATION suffered  by  a  passenger  In  being  w;-ongfully  dejiied  admis- 
sion to  a  train  Is  an  element  of  the  damages  sustained,    (p.  256.) 

RAILWAYS— EXCLUSION  FROM  TRAIN— DAMAGES.— If, 
In  an  action  for  wrongfully  denying  a  passenger  admission  to  a 
train,  the  amount  of  compensatory  damages  recovered  cannot  be 
said  to  be  excessive  through  Improper  motives  of  the  trior,  it  will 
be  allowed  to  stand,    (p.  256.) 

J.  D.  Dye,  W.  V.  Stuart,  E.  P.  Hammond,  and  D.  W.  Simrns, 
for  the  appellant. 

J.  F.  Hanley  and  W.  R.  Wood,  for  the  appellee. 

^^  BLACK,  J.  The  appellee  sned  the  appellant.  A  de- 
murrer to  the  complaint  for  want  of  sufficient  facts  waa  over- 
ruled. The  appellant  answered  in  one  paragraph,  a  demurrer 
to  which  was  sustained.  The  appellant  refusing  to  plead 
further,  and  electing  to  stand  by  its  answer,  the  court  ordered 

(246) 
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judgment  for  the  appellee.  On  the  appellee's  motion,  and  by 
consent  of  the  appellant,  the  cause  was  submitted  to  the  court 
for  trial  without  a  jury  upon  the  question  as  to  the  amount  of 
damages,  which  the  court  assessed  at  the  sum  of  one  hundred 
dollars.  The  appellant's  motion  for  a  new  trial  and  its  motion 
in  arrest  of  judgment  having  been  overruled,  judgment  was 
rendered  for  the  amount  assessed. 

The  complaint  contained  averments  in  substance  as  follows: 
The  appellant  owned,  controlled,  and  operated,  under  one  man- 
agement, two  different  divisions  or  branches  of  railway,  one 
line  extending  from  Lafayette  to  Indianapolis,  the  other  from 
Indianapolis  to  Muncie,  all  said  places  being  regular  stations 
for  receiving  and  discharging  passengers.  A  passenger  trav- 
eling from  Lafayette  to  Muncie  or  from  Muncie  to  Lafayette 
over  the  appellant's  route  was  compelled  to  change  cars  from 
one  of  said  divisions  to  the  other  at  Indianapolis,  where  the  ap- 
pellant maintained  a  depot  and  ^^'^  waiting-room,  along  its 
road,  the  tracks  there  being  fenced  off  from  the  depot  by  an 
iron  fence,  and  access  from  the  waiting-room  to  the  cars  being 
had  through  said  fence  by  means  of  gates,  at  which  the  appel- 
lant kept  gatemen  to  examine  the  tickets  of  all  persons  offer- 
ing themselves  as  passengers  before  permitting  them  to  pass 
through  the  gates,  the  gatemen  being  charged  by  the  appellant 
with  the  duty  of  accepting  or  rejecting  all  persons  offering 
themselves  as  passengers  on  its  trains.  On  the  3d  of  July, 
1897,  the  appellee  purchased  of  the  appellant  a  ticket  entitling 
him  to  be  carried  over  said  lines  from  Lafayette  to  Muncie, 
with  a  return  coupon  thereto  attached  entitling  him  to  return 
as  a  passenger  over  said  lines  from  Muncie  to  Lafayette.  The 
return  ticket  was  marked  good  until  July  6,  1897,  inclusive. 
Thcj  appellee  was  accepted  as  a  passenger  by  the  appellant 
upon  its  cars  at  Lafayette  July  3,  1897,  and  was  carried  by 
virtue  of  the  ticket  upon  one  of  the  lines  to  Indianapolis, 
where  he  changed  cars,  and  by  virtue  of  said  ticket  was  carried 
thence  to  Muncie.  He  started  on  the  return  trip  from  Mun- 
cie to  Lafayette,  and  was  accepted  as  a  passenger  by  the  ap- 
pellant on  its  cars  at  Muncie,  at  9 :17  o'clock  P.  M.,  on  the  6th 
of  July,  1897.  He  presented  the  return  ticket  to  the  con- 
ductor in  charge  of  the  train,  who  accepted  it,  punched  it,  and 
returned  it  to  the  appellee,  to  be  used  by  him  on  the  division 
extending  from  Indianapolis  to  Lafayette.  He  arrived  at  In- 
dianapolis at  about  10:40  o'clock  P.  M.  the  same  night,  and 
got  off  the  appellant's  train  on  which  he  had  come  from  Mun- 
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cie,  for  the  purpose  of  changing  cars  and  going  upon  the  ap- 
pellant's train  on  the  other  division  to  Lafayette,  which  change 
he  was  compelled  to  make  to  reach  his  destination  as  above 
shown.  The  first  passenger  train  out  of  Indianapolis  over  the 
other  line  for  Lafayette,  after  his  arrival  at  Indianapolis  from 
Muncie,  was  scheduled  to  leave  at  12 :30  o'clock  A.  M.,  July  7, 
1897,  which  fact  the  appellee  first  learned  after  his  arrival 
from  Muncie.  He  went  into  the  waiting-room,  and  remained 
there  until  the  train  for  Lafayette  *^*  arrived,  which  was  a 
few  minutes  after  12  o'clock  the  same  night.  This  train  un- 
der the  appellant's  rules  was  scheduled  to  stop  at  Lafayette,  for 
the  reception  and  discharge  of  passengers,  and  was  the  first 
train  leaving  Indianapolis  after  appellee's  arrival  from  Muncie. 
Upon  the  arrival  of  this  train  appellee  left  the  waiting-room 
and  presented  himself  at  the  gates  to  be  admitted  to  the  appel- 
lant's cars  as  a  passenger  from  Indianapolis  to  Lafayette.  He 
presented  the  return  ticket,  or  coupon,  that  had  been  accepted 
by  the  appellant  for  his  return  passage  as  aforesaid  to  appel- 
lant's gatekeeper,  who,  it  was  alleged,  wrongfully  refused  to 
let  the  appellee  pass  through  the  gate  for  the  purpose  of  enter- 
ing upon  the  train.  The  appellee  insisted  and  explained  to 
the  gatekeeper  that  the  appellant  had  accepted  the  ticket  for 
his  continuous  passage  from  Muncie  to  Lafayette.  The  con- 
ductor of  the  appellant  in  charge  of  the  train  for  Lafayette 
was  called,  and  he,  it  was  alleged,  wrongfully  refused  to  honor 
the  ticket,  and  informed  the  appellee  that  he  would  not  carry 
the  appellee  to  Lafayette  on  the  train  and  accept  the  ticket 
for  his  passage,  and  that  if  the  appellee  got  upon  the  train, 
relying  upon  the  ticket  for  his  passage,  he  would  put  him  off; 
and  the  gatekeeper  again  wrongfully  refused  to  permit  the 
appellee  to  pass  through  the  gate  to  the  car,  and  he  was  pre- 
vented by  the  gatekeeper  and  the  conductor  from  entering  the 
car.  The  refusal  of  the  gatekeeper  and  the  refusal  of  the 
conductor  to  admit  appellee  to  the  train,  and  the  giving  of 
fiuch  information  to  him  by  the  conductor  were  in  the  presence 
and  hearing  of  a  large  number  of  other  passengers  assembled 
about  the  gate,  and  caused  much  humiliation,  degradation,  and 
distress  of  mind  to  the  appellee.  It  was  alleged  that  by  reason 
of  the  failure  and  refusal  of  the  appellant  to  accept  the  ap- 
pellee as  a  passenger  upon  the  train  as  aforesaid,  and  by  reason 
of  its  failing  and  refusing  to  accept  and  honor  the  ticket  as 
aforesaid,  he  was  compelled  to  remain  in  Indianapolis  until 
the  following  day  at  his  expense,  and  was  greatly  delayed  there- 
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by  hi  *^  his  business,  all  to  his  damage  in  the  sum  of  one 
thousand  dollars.     Wherefore,  etc. 

In  the  answer  it  was  alleged  that  the  ticket  and  coupon  were 
sold  by  the  appellant  to  the  appellee  as  a  Fourth  of  July  ex- 
cursion ticket  and  coupon  for  four  dollars  and  thirty-five  cents, 
which  was  only  one-half  of  the  rate  usually  charged  for  passage 
over  the  appellant's  railroads  from  Lafayette  to  Muncie  and 
return.  The  form  of  the  ticket  from  Lafayette  to  Indianapo- 
lis and  thence  to  Muncie  was  set  out,  as  follows : 

"Issued  by  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
R.  Co.  Big  Four  route.  Fourth  of  July  Excursion,  1897. 
Ooing  coupon.  One  continuous  passage.  Lafayette,  Ind.,  to 
Muncie,  Ind.,  via  short  line  only.  Good  only  on  trains  sched- 
uled to  stop  July  3d,  4th,  or  5th,  1897.  Bate  of  sale  stamped 
on  back.  Void  if  detached  from  return  coupon.  Form  J. 
E.  8."  The  date  of  sale  of  the  ticket,  July  3, 1897,  was  stamped 
on  its  back.  The  form  of  the  return  coupon  attached  to  the 
ticket  was  given  as  follows:  "The  Cleveland,  Cincinnati,  Chi- 
cago &  St.  Louis  R.  Co.  Big  Four  route.  Fourth  of  July 
Excursion,  1897.  One  continuous  passage.  (Return  coupon). 
Muncie,  Ind.,  to  Lafayette,  Ind.,  via  short  line  only.  Good 
only  on  trains  scheduled  to  stop  until  July  6,  1897,  inclusive. 
3604.  Form  J.  E.  8.  E.  0.  McCormick,  Pass.  Traf.  Mgr." 
The  date  of  the  sale  of  the  coupon,  July  3,  1897,  was  stamped 
on  its  back. 

It  was  alleged  that  the  train  on  which  the  appellee  proposed 
to  take  passage  did  not  leave  Indianapolis  until  12 :30  A.  M. 
-July  7,  1897,  and  did  not  arrive  at  Lafayette  until  about  2 :30 
A.  M.  of  that  date.  It  was  also  alleged  that  during  the  sixth 
•day  of  July,  1897,  the  appellant  had  five  separate  passenger 
trains  running  from  Indianapolis  to  Lafayette,  on  regularly 
scheduled  and  publicly  advertised  time,  stopping  at  the  union 
passenger  depot,  in  Indianapolis,  to  receive  passengers,  and 
■stopping  at  appellant's  depot  in  Lafayette  to  discharge  passen- 
;gers;  that  each  of  these  trains  ***  furnished  safe,  convenient, 
tind  speedy  accommodations  for  all  passengers  desiring  to  be 
•carried  thereon  from  Indianapolis  to  Lafayette ;  that  there  was 
plenty  of  room,  convenience,  and  accommodation  for  the  plain- 
tiff i^pon  any  one  of  these  trains,  and  the  appellant  was  ready 
and  willing  safely,  conveniently,  and  commodiously  to  carry 
him  on  the  coupon  from  Indianapolis  to  Lafayette  on  any  one 
of  them,  and  would  so  have  carried  him  on  any  one  of  them,  on 
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the  coupon,  had  he  applied  for  passage  thereon,  which  he  did 
not  do.  It  was  further  alleged  that  appellant  had  no  right 
to  deny  the  appellee  passage  on  the  train  on  which  he  traveled 
from  Muncie,  and  the  conductor  on  that  train,  in  punching  the 
coupon  and  permitting  him  to  ride  from  Muncie  to  Indianapo- 
lis, only  accepted  the  coupon  for  passage  on  that  train,  and  not 
for  passage  on  any  other  train  of  the  appellant,  and  the  con- 
ductor's agency  in  so  doing  was  confined  exclusively  to  that 
train;  that  all  the  appellant's  passenger  trains,  on  all  its  rail- 
roads, from  the  3d  to  the  6th  of  July,  1897,  inclusive,  and 
long  before  and  ever  since,  ran  on  regularly  scheduled  and 
duly  and  publicly  advertised  time,  and  the  appellee,  by  proper 
inquiry  of  any  of  appellant's  ticket  agents  at  any  of  the  sta- 
tions on  any  of  its  railroads,  could  have  readily  informed  him- 
self of  the  arrival  and  departure  of  all  the  trains  to  and  from 
any  stations  where  the  trains  or  any  of  them  stopped  for  the 
reception  or  the  discharge  of  passengers;  that  on  the  6th  of 
July,  1897,  the  appellant  had  on  its  railroad  from  Muncie  to 
Indianapolis  three  passenger  trains,  which  left  Muncie  and  ar- 
rived at  Indianapolis  in  time  for  the  appellee  to  have  taken 
the  passenger  train  of  the  appellant  and  to  have  been  carried 
thereon,  on  said  coupon,  to  Lafayette  on  that  day ;  that  all  said 
trains  from  Muncie  to  Indianapolis  and  from  Indianapolis  to 
Lafayette,  on  that  day,  were  convenient,  commodious,  and 
speedy,  such  as  were  then  used  on  first-class  railroads  in  the 
United  States,  and  the  appellant  was  ready  and  willing,  on 
that  day,  to  carry  the  appellee,  on  the  coupon,  on  amy  of  said 
trains  had  he  applied  for  passage  thereon. 

*■**  Essentially  the  same  question  arises  under  the  complaint 
and  the  answer,  which  is  whether  or  not  the  appellee  was  en- 
titled to  construe  the  return  ticket  as  he  did  construe  it. 
Though  the  gatekeeper  and  the  conductor  may  have  been  en- 
tirely free  from  fault  as  between  them  and  the  appellant  by 
reason  of  their  obedience  to  the  rules  of  the  company,  this 
will  not  suffice  to  relieve  the  appellant  from  liability  if,  as 
between  it  and  the  appellee,  he  was  entitled  upon  the  coupon, 
to  enter  the  train  and  to  be  carried  to  Lafayette.  The  rail- 
road company  itself  prepared  the  ticket,  or  token,  whereby 
it  indicated  the  right  of  the  appellee  to  transportation.  It 
sold  him  two  through  tickets,  one  for  a  continuous  passage 
from  Lafayette  to  Muncie,  and  one  for  a  continuous  passage 
from  Muncie  to  Lafayette.  Going  either  way,  it  was  necessary 
to  change  cars  in  the  depot  at  Indianapolis^  where  it  was  propec 
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for  passengers  to  tarry  in  the  waiting-room  between  trains. 
For  its  own  convenience  and  under  its  own  regulations,  the 
appellant  used  one  ticket  for  both  lines,  for  the  one  continuous 
passage.  When  the  appellee  during  the  life  of  the  coupon,  en- 
tered the  car  at  Muncie  and  delivered  up  to  the  conductor  the 
coupon,  who  accepted  it  from  him  as  a  passenger,  it  was  a  mat- 
ter of  the  appellant's  own  convenience  that  the  conductor,  in- 
stead of  keeping  the  coupon  and  procuring  the  appellee's  ad- 
mission to  the  connecting  train,  or  of  giving  him  another  ticket 
or  token  of  his  right  to  be  carried  farther  than  the  end  of  that 
conductor's  run,  punched  the  coupon  and  returned  it  to  the 
passenger  to  be  delivered  by  him  to  the  next  conductor.  Of 
course,  the  passenger  would  be  under  obligation  to  conform 
to  such  reasonable  regulations,  but  his  right  to  passage  would 
be  determined  by  the  language  of  the  ticket  which  he  deliv- 
ered up  to  the  conductor  who  punched  it  and  returned  it  to 
him. 

When,  tinder  the  regulations  of  the  railroad  company,  the 
passenger  conforming  thereto  is  placed  in  a  situation  needing 
explanation  as  between  him  and  the  conductor,  it  is  the  ***'* 
duty  of  the  passenger  to  give  the  needed  explanations,  and 
if  he  do  so  truthfully,  it  will  be  at  the  risk  of  the  carrier  if 
they  be  not  accepted. 

If,  under  the  terms  of  the  coupon,  the  appellee  had  the 
right,  which  he  claimed,  to  a  continuous  passage  from  Muncie 
to  Lafayette,  as  in  going  he  had  the  right  to  a  continuous 
passage  from  Lafayette  to  Muncie,  his  going  into  the  waiting- 
room  at  the  Indianapolis  depot  and  his  tarrying  there  outside 
the  gates  of  the  car-shed  until  the  arrival  of  the  next  train  to 
Lafayette  did  not  make  him  cease  to  be  the  appellant's  passen- 
ger, and  as  such  he  had  the  right  at  the  proper  time  to  return 
through  the  gateway  for  the  purpose  of  taking  his  place  in 
the  car. 

The  case  is  not  one  involving  the  effect  of  explanations  or 
directions  given  to  the  passenger  when  he  bought  his  ticket, 
or  oral  or  collateral  agreement  or  understanding  between  him 
and  the  appellant's  officers  or  agents ;  but  is  one  where  we  must 
resort  to  the  words  of  the  printed  ticket  which  he  bought. 

The  purchaser  of  a  railway  ticket  has  a  right  to  treat  it 
according  to  its  purport:  Brooke  v.  Grand  Trunk  R.  R.  Co., 
15  Mich.  332,  The  complaint  stated  that  the  return  coupon 
■was  marked,  "Good  until  July  6,  1897,  inclusive."  In  the 
copy  of  the  coupon  set  out  in  the  answer  were  the  words,  "One 
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continuous  passage.  (Eetum  coupon.)  Muncie,  Ind.,  to  La- 
fayette, Ind.,  via  short  line  only.  Good  only  on  trains  sched- 
uled to  stop  until  July  6,  1897,  inclusive." 

These  words  were  the  words  of  the  railroad  company,  se- 
lected by  it  as  the  terms  regulating  the  transportation  which 
it  sold  to  the  appellee.  If  the  language  could  be  said  to  be  sa 
definitely  precise  that  there  could  be  no  difference  of  opinion 
as  to  its  meaning,  no  room  for  construction,  the  appellee  would 
be  bound  accordingly,  and  the  court  would  be  obliged  to  follow 
that  meaning;  but  if  the  language  is  ambiguous  or  admits  of 
doubt  as  to  its  meaning,  it  must  be  given  the  construction  of 
which  it  is  capable  most  favorable  "*  to  the  passenger,  and 
we  must  look  with  disfavor  upon  a  construction  which  would 
work  a  forfeiture  of  a  portion  of  the  transportation  purchased 
by  him:  Elliott  on  Railroads,  sec.  1598;  Evans  v.  St.  Louis  etc. 
R.  R.  Co.,  11  Mo.  App.  463 ;  Auerbach  v.  New  York  etc.  R.  R. 
Co.,  89  N.  Y.  281,  42  Am.  Rep.  291;  Little  Rock  etc.  E.  R. 
Co.  V.  Dean,  43  Ark.  529,  51  Am.  Rep.  584. 

By  its  terms  the  coupon  would  not  be  good  on  trains  not 
scheduled  to  stop,  but  if  the  holder  sought  to  ride  as  a  passen- 
ger on  trains  scheduled  to  stop,  it  would  be  good  until  July  6, 
1897,  inclusive.  It  was  to  be  used  for  a  continuous  passage, 
which  involved  the  necessary  change  at  Indianapolis  from  one 
train  to  another,  both  being  trains  of  one  company,  the  one 
from  which  the  ticket  with  its  coupon  was  purchased. 

The  appellee  commenced  his  return  journey  within  the  life 
of  the  ticket,  and  was  seeking  to  make  it  a  continuous  journey. 
He  did  not  present,  and  was  not  provided  with,  a  separate 
ticket  purporting  to  be  good  for  passage  only  from  Indianapo- 
lis to  Lafayette  good  only  until  July  6,  1897;  but  he  offered 
the  gatekeeper  and  the  conductor  the  ticket  purporting  to  give 
the  right  of  passage  from  Muncie  to  Lafayette,  which,  on 
leaving  Muncie,  he  had  presented  to  the  conductor,  who  had 
punched  it  and  returned  it  to  the  appellee  to  be  delivered  by 
him  as  the  indication  provided  by  the  company  of  his  right  to 
be  recognized  as  a  passenger  upon  the  connecting  train.  It 
cannot  be  said  that  the  ticket  showed  clearly  and  without 
doubt  his  right  to  be  received  upon  the  connecting  train  after 
midnight.  The  company  might  easily  have  made  the  lan- 
guage of  the  ticket  wholly  free  from  doubt  upon  this  question. 
Resolving  all  doubt  in  favor  of  the  holder  of  the  ticket,  we 
cannot  say  that  he,  taking  the  language  of  the  ticket  into  con- 
sideration with  the  circumstances,  might  not  in  good  faith 
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construe  the  coupon  as  indicating  a  right  to  a  continuous  pas- 
sage from  Muncie  to  Lafayette  on  the  appellant's  connecting 
trains,  if  he  presented  ***  the  ticket  and  became  a  passenger 
at  Muncie  on  the  train  upon  which  he  in  fact  did  take  passage. 
The  coupon  which  he  presented  at  Indianapolis  had  been 
punched  by  the  appellant's  conductor,  and  itself  indicated  to 
the  appellant  that  it  had  been  presented  and  used  during  the 
limited  time,  between  Muncie  and  Indianapolis.  If  it  did  not 
indicate  the  particular  train  on  which  it  had  been  so  used,  this 
was  because  the  regulations  of  the  appellant  were  inadequate 
to  that  extent,  and  the  truthful  explanation  of  the  appellee 
supplied  that  information. 

The  appellant,  owning  the  two  connecting  railroads,  treated 
them  as  one  line  upon  its  ticket  and  coupon,  and  it  cannot 
be  said  that  there  was  no  warrant  for  the  assumption  on  the 
part  of  the  appellee  that  the  continuous  passage  was  an  en- 
tirety, commenced  by  surrendering  the  coupon  on  the  first 
part  of  the  journey,  though  the  coupon  came  again  into  his 
possession  for  the  purpose  for  which,  after  punching  it,  the 
conductor  delivered  it  to  him. 

In  Evans  v.  St.  Louis  etc.  E.  R.  Co.,  11  Mo.  App.  463,  the 
holder  of  a  ticket  which  by  its  terms  was  to  be  used  on  or  be- 
fore the  expiration  of  a  specified  day,  entered  upon  the  transit 
before  midnight  of  the  last  day  to  which  the  ticket  was  lim- 
ited. It  was  held  that  he  complied  with  the  terms  of  the  limi- 
tation, and  was  entitled  without  further  payment  of  fare  to  be 
carried  to  the  end  of  the  journey,  though  the  transit  could 
not  be  completed  until  after  the  expiration  of  the  last  day  to 
which  the  ticket  was  limited. 

In  Auerbach  v.  New  York  etc.  R.  R.  Co.,  89  N".  Y.  281,  43 
Am.  Rep.  290,  the  plaintiff,  on  the  21st  of  September,  1877, 
purchased  a  ticket  at  St.  Louis  for  New  York  over  several  rail- 
roads mentioned  on  coupons  attached.  By  its  terms  the  ticket 
was  "good  for  one  continuous  passage  to  point  named  in  cou- 
pon attached,"  and  it  was  stated  on  the  ticket  that  the  selling 
company  acted  only  as  agent  for  the  other  roads  and  assumed 
no  responsibility  beyond  its  own  line;  that  the  holder  agreed 
with  the  respective  companies  to  use  the  ticket  on  or  before 
the  ***  twenty-sixth  day  of  September,  1877,  and  that  if  he 
failed  to  comply  with  the  agreement,  either  of  the  companies 
might  refuse  to  accept  the  ticket  or  any  coupon  thereon,  and 
demand  the  full  regular  fare,  which  he  agreed  to  pay.  He 
left  St.  Louis  September  21st,  and  rode  to  Cincinnati,  where 
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he  stopped  a  day.  Then  he  rode  to  Cleveland,  and  having  re- 
mained there  a  few  hours,  he  rode  to  Buffalo,  reaching  that 
city  September  24th,  and  remained  there  a  day.  He  had  then 
used  all  the  coupons  but  one  which  entitled  him  to  one  first- 
class  passage  over  the  defendant's  road  from  Buffalo  to  New 
York.  He  purchased  a  ticket  over  the  defendant's  road  from 
Buffalo  to  Eochester,  and  upon  this  ticket  rode  to  Eochester, 
where  he  arrived  in  the  afternoon  of  the  25th  of  September, 
Eemaining  there  one  day,  he  entered  a  car  on  the  defendant's 
road  on  the  afternoon  of  September  26th,  to  complete  his  pa.s- 
sage  to  New  York.  He  presented  the  ticket,  with  the  one 
coupon  attached,  to  the  conductor,  who  accepted  it,  and  it  was 
recognized  as  a  proper  ticket,  and  was  punched  several  times, 
until  the  plaintiff  reached  Hudson  about  3  or  4  o'clock  A.  M., 
September  27th,  when  the  conductor  in  charge  of  the  train 
declined  to  recognize  the  ticket  on  the  ground  that  it  had  run 
out,  and  demanded  fare  to  New  York,  which  the  passenger  de- 
clined to  pay,  and  the  conductor  ejected  him.  The  trial  court 
nonsuited  the  plaintiff  on  the  ground  that  the  ticket  entitled 
him  to  a  continuous  passage  from'  Buffalo  to  New  York,  and 
not  from  an  intermediate  point.  The  general  term  affirmed 
the  nonsuit,  on  the  ground  that,  although  the  plaintiff  com- 
menced his  passage  upon  the  26th  of  September,  he  could  not 
continue  it  after  that  date  on  that  ticket.  The  court  of  ap- 
peals held  that  the  plaintiff  was  improperly  nonsuited.  It 
was  said  in  the  court's  opinion  that  the  plaintiff  was  bound 
to  a  continuous  passage  over  the  defendant's  road ;  he  was  not, 
however,  bound  to  commence  it  at  Buffalo,  but  might  com- 
mence it  at  any  intermediate  point  between  Buffalo  and  New 
York;  also  that  when  on  the  **®  26th  of  September,  he  en- 
tered the  train  at  Eochester  and  presented  the  ticket,  and  it 
was  accepted  and  punched,  it  was  then  used  within  the  mean- 
ing of  the  contract;  that  it  could  then  have  been  taken  up; 
that  so  far  as  the  plaintiff  was  concerned  it  had  then  performed 
its  office ;  that  it  was  thereafter  left  with  him,  not  for  his  con- 
venience, but  under  the  regulations  of  the  defendant  for  its 
convenience,  that  it  might  know  that  his  passage  had  been 
paid  for. 

In  Gulf  etc.  R.  R.  Co.  v.  Looney,  85  Tex.  158,  34  Am.  St. 
Eep.  787,  19  S.  W.  1039,  a  distinction  was  made  between  the 
case  of  a  ticket  over  connecting  railways,  being  a  joint  under- 
taking of  the  several  carriers  executed  by  one  of  the  companies 
for  itself  and  the  others,  for  transportation  within  a  limited 
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time,  and  the  case  of  a  coupon  ticket  over  connecting  lines, 
limited  as  to  time,  stipulating  that  the  selling  company  acted 
as  the  agent  of  the  connecting  companies,  and  would  not  be 
responsible  beyond  its  own  line.  It  was  held  that,  where  the 
passenger,  through  the  fault  of  one  of  the  intervening  lines, 
reached  the  beginning  of  the  last  line  after  the  limited  time 
had  expired,  he  would  be  entitled  upon  such  joint  ticket  to 
passage  on  the  last  line,  but  in  the  other  case,  wherein  each 
coupon  became  the  separate  contract  of  the  line  for  which  it 
was  issued,  he  would  not  be  entitled  to  passage  on  the  last 
line.  The  court,  referring  to  the  case  presented  by  the  plain- 
tiff's petition,  which  was  held  sufficient  on  demurrer,  said: 
/'A  joint  undertaking  having  been  shown  by  the  petition  of 
all  the  connecting  lines  to  transport  the  plaintiff  from  Birming- 
ham, Alabama,  to  Cameron,  Texas,  the  limitation  of  the  time 
in  the  ticket  also  applied  to  the  time  within  which  the  jour- 
ney should  be  commenced  at  Birmingham;  and  the  plaintiff 
having  commenced  his  journey  within  the  time  prescribed  and 
continued  the  same,  without  a  stop-over,  to  McGregor,  he  was 
entitled  to  be  transported  by  defendant  from  McGregor  to 
Cameron,  notwithstanding  the  limitation  to  his  ticket  had 
expired  when  he  reached  McGregor:  2  Wood's  Railway  Law, 
1397,  147  1398 ;  Lundy  v.  Central  Pac.  Ry.  Co.,  66  Cal.  191.  56 
Am.  Rep.  100,  4  Pac.  1193." 

In  Gulf  etc.  R.  R.  Co.  v.  Henry,  84  Tex.  678,  19  S.  W.  870, 
it  is  said  in  the  course  of  the  opinion:  "The  right  of  plaintiff 
was  to  travel  by  one  continuous  journey  from  Brenham  to  Bal- 
linger  on  such  trains  on  appellant's  road  as  carried  passengers 
and  made  connection  between  those  places,  and  this  continuity 
would  not  'be  broken  by  any  delay  or  change  of  cars  made 
necessary  by  the  conduct  of  appellant's  business." 

In  Lundy  v.  Central  Pac.  R.  R.  Co.,  66  Cal.  191,  56  Am. 
Rep.  100,  4  Pac.  1193,  the  Union  Pacific  Railroad  Company 
sold  to  the  plaintiff  a  single  through  ticket  from  Omaha  to 
San  Francisco,  "not  to  be  good  for  passage  after  nine  days 
from  date  of  sale,  March  12,  1874."  The  plaintiff  boarded 
a  train  of  the  Unipn  Pacific  Railroad  Company  on  March  21st, 
and  that  company  accepted  the  ticket  and  transported  him  to 
Ogden,  where  its  line  connects  with  that  of  the  defendant, 
whose  railroad  extended  from  Ogden  to  San  Francisco.  The 
contract  for  carrying  him  from  Omaha  to  San  Francisco  was 
made  by  the  Union  Pacific  Railroad  Company  by  authority  of 
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the  defendant.  At  Ogden,  where  he  so  arrived  March  24, 
1871,  he  on  the  same  day  went  on  board  the  connecting  train 
of  the  defendant.  When  he  presented  his  ticket  he  was  told 
by  the  conductor  that  the  time  had  expired,  and  upon  his  re- 
fusal to  pay  fare  from  Ogden  to  San  Francisco,  he  was  ex- 
pelled. It  was  said  by  the  court  that  "it  was  only  required 
of  the  plaintiff  that  he  present  himself  at  the  cars  of  the  Union 
Pacific  Railroad  Company,  or  of  the  defendant,  and  take  pas- 
sage at  any  time  within  nine  days  from  the  twelfth  day  of 
March,  1874.  The  plaintiff  took  passage  on  the  21st  of  the 
same  month,  and  was  illegally  ejected  from  the  cars  of  de- 
fendant by  its  servant  on  the  morning  of  the  25th  following" : 
See,  also,  Georgia  etc.  R.  R.  Co.  v.  Bigelow,  68  Ga.  219 ;  Ward 
V.  New  York  etc.  R.  R.  Co.,  9  N.  Y.  Supp.  377,  56  Hun,  268. 

The  case  of  Mitchell  v.  Southern  Ry.  Co.,  77  Miss.  917,  27 
*'*^  South.  834,  relied  on  by  the  appellant  in  argument,  is  dis- 
tinguishable (as  is  clearly  indicated  in  the  court's  opinion) 
from  the  case  at  bar  and  the  cases  above  cited.  We  find  no 
error  in  the  rulings  of  the  court  below  upon  the  pleadings. 

On  the  trial  it  appeared  in  the  testimony  that  at  the  In- 
dianapolis depot  the  appellee  walked  into  the  passageway  and 
presented  the  ticket.  The  gateman  took  it  and  looked  at  it, 
and  said :  "That  ticket  is  no  good."  The  appellee  said :  "How 
is  that?*'  The  gateman  said:  "It's  run  out,  and  that  is  all 
there  is  to  it."  The  appellee  could  not  remember  what  he 
said,  but  he  made  some  objection,  ^he  gatekeeper  said: 
"There  is  no  use;  get  out  of  the  way,  and  let  other  passengers 
through."  This  was  at  about  12:20  A.  M.  The  appellee  had 
arrived  at  11 :20  P.  M.  and  this  was  the  first  train  thereafter. 
The  appellee  stood  aside  and  waited  till  the  crowd  got  through. 
Other  people  made  objection.  The  conductor  came  up  and 
said :  "That  ticket  I  would  not  accept,  if  you  got  on  the  train." 
The  gatekeeper  did  not  let  him  through.  There  was  a  large 
crowd  of  people  standing  about,  who  heard  what  was  going  on 
between  the  appellee  and  the  gateman  and  the  conductor. 
He  was  not  acquainted  with  any  of  the  persons  standing  about, 
but  afterward  became  acquainted  with  one  of  them.  He  was 
put  to  the  expense  of  twenty  cents  for  a  place  to  lodge  and  eat. 
He  traveled  from  Indianapolis  to  Lafayette  on  a  freight  train 
on  the  appellant's  road,  leaving  the  former  place  about  1 
o'clock  P.  M.,  and  arriving  at  his  destination  about  3  o'clock 
P.  M.  of  the  7tli,  his  passage  costing  him  two  cigars  given  by 
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him  to  a  brakeman,  the  cigars  having  cost  him  ten  cents.  He 
rode  about  forty  miles  in  a  freight-car,  when,  upon  the  order 
of  the  conductor,  the  appellee  and  others  who  were  in  the  car 
got  out.  He  talked  with  the  conductor,  and  under  his  direc- 
tion he  rode  the  remainder  of  the  way  on  the  bumpers  between 
two  freight-cars.  When  testifying  in  relation  to  what  took 
place  between  him  and  the  gateman  and  the  conductor  at  the 
gateway,  he  was  permitted,  over  objection,  to  testify  *"*"  that 
he  felt  ashamed.  It  is  contended  that  this  ruling  was  error, 
and  that  the  damages  are  excessive. 

The  appellee  is  to  be  regarded  as  being  a  passenger  at  the 
time  he  was  seeking  to  pass  through  the  gateway  when  he 
was  ordered  out  of  the  passageway.  The  ticket  which  he  pre- 
sented was  good,  and  entitled  him  to  be  carried  and  to  be 
treated  with  the  courtesy  due  from  the  servants  of  a  public  car- 
rier of  passengers  toward  one  whose  rights  as  a  passenger  are 
unquestioned.  We  cannot  see  substantial  distinction  in  the 
matter  of  damages  between  such  a  case  and  one  involving  the 
wrongful  ejection  of  a  passenger  from  a  train.  The  humilia- 
tion suffered  by  the  passenger  as  part  of  the  effect  of  the 
wrong  is  in  this  state  an  element  in  the  measure  of  damages. 
It  should  not  be  considered  necessary,  in  order  to  entitle  the 
passenger  to  recover  for  his  humiliation,  that  he  resent  it  and 
require  the  application  of  physical  force  to  his  person  before 
yielding  to  the  wrongful  requirements  of  the  carrier's  servants. 
If  the  courts  will  not  afford  redress  for  such  wrongs,  the  in- 
centive to  resist  or  to  seek  redress  by  the  employment  of  force 
is  increased.  Where,  as  here,  the  amount  of  compensatory 
damages  in  such  case  cannot  be  said  to  be  excessive  through 
improper  motives  of  the  trior,  it  will  be  permitted  to  stand: 
Jefferson ville  E.  R.  Co.  v.  Rogers,  38  Ind.  116,  10  Am.  Rep. 
103;  Toledo  etc.  R.  R.  Co.  v.  McDonough,  53  Ind.  289;  Cin- 
cinnati etc.  R.  R.  Co.  V.  Eaton,  94  Ind.  474,  48  Am.  Rep.  179 ; 
Indianapolis  etc.  Ry.  Co.  v.  Howerton,  127  Ind.  236,  26  N.  E. 
792;  Louisville  etc.  Ry.  Co.  v.  Wolfe,  128  Ind.  347,  25  Am. 
St.  Rep.  436,  27  N.  E>or,;  Chicago  etc.  R.  R.  Co.  v.  Graham, 
3  Ind.  App.  28,  50  Am.  St.  Rep.  256,  29  N.  E.  170;  Lake  Eria 
etc.  Ry.  Co.  v.  Close,  6  Ind.  App.  444,  32  N.  E.  588;  Chicago 
etc.  R.  R.  Co.  V.  Conley,  6  Ind.  App.  9,  32  N.  E.  96,  865 ;  Lake 
Erie  etc.  R.  R.  Co.  v.  Arnold,  8  Ind.  App.  297,  34  N.  E.  742 ; 
Pittsburgh  etc.  R.  R.  Co.  v.  Berryman,  11  Ind.  App.  640,  36 
N.  E.  728;  Baltimore  etc.  R.  R.  Co.  v.  Worman,  12  Ind.  App. 
404,  40  N.  E.  751;  Evansville  etc.  R.  E.  Co.  v.  Cates,  14  Ind. 
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App.  172,  41  N.  E.  712;  Louisville  etc.  Ey.  Co.  v.  Goben,  15 
Ind.  App.  123,  42  X.  E.  1116,  43  N.  E.  890. 
Judgment  affirmed. 


Railway  Ticket— Time  Limit.— A  railroad  ticket  conditioned  not 
to  be  good  for  passage  after  nine  days  from  the  date  of  sale  does 
not  require  the  passage  to  be  completed  within  that  time:  Lundy 
V.  Central  Pac.  B.  R.  Co.,  66  Cal.  191,  56  Am.  Rep.  100,  4  Pac.  1193. 
As  to  whether  this  rule  obtains  in  case  the  journey  is  over  connecting 
railroads,  see  Gulf  etc  Ry.  Co.  v.  Looney,  85  Tex.  158,  34  Am.  St. 
Rep.  787.  19  S.  W.  1039;  Auerbach  v.  New  York  Cent.  etc.  R.  R. 
Co.,  89  N.  Y.  281,  42  Am.  Rep.  290;  Little  Rock  etc.  Ry.  v.  Dean, 
43  Ark.  529,  51  Am.  Rep.  584. 


MARION  TRUST  COMPANY  v.  CRESCENT  LOAN  AND 
INVESTMENT  COMPANY. 
[27  Ind.  App.  451,  61  N.  E.  688.] 

A  BUILDING  AND  LOAN  ASSOCIATION  MAY  BORROW 
MONEY  and  give  its  promissory  note  therefor,     (p.  260.) 

LOAN  ASSOCIATION— NOTE  FOR  UNAUTHORIZED  PUR- 
POSE.—A  note  given  by  a  building  and  loan  association  for  bor- 
rowed money  may  be  enforced,  though  the  association  was  insolvent, 
and  the  money  was  used  in  paying  withdrawing  stockholders,  who 
were  not  entitled  to  receive  the  whole  of  it,  and  the  lender  had 
knowledge  of  these  facts,    (pp.  257,  263.) 

J.  W.  Noel  and  F.  J.  Lahr,  for  the  appellant. 

W.  E.  Hackedorn  and  G.  C.  Calvert,  for  the  appellee. 

«*  COMSTOCK,  J.  The  appellant,  the  Marion  Trust 
Company,  is  receiver  of  the  Washington  Savings  and  Loan  As- 
Bociation,  an  insolvent  building  and  loan  association,  and  is 
engaged  in  winding  up  its  affairs.  The  appellee,  anothei 
building  and  loan  association,  filed  its  intervening  petition 
seeking  to  recover  on  two  promissory  notes  given  by  the  offi- 
cers of  the  Washington  Savings  and  Loan  Association  to  ap- 
pellee, payment  of  which  was  refused  by  the  receiver. 

'^^  The  petition  of  appellee  was  in  two  paragraphs,  in  the 
first  of  which  the  petitioner  seeks  to  recover  upon  a  note  of 
one  thousand  dollars,  with  interest  and  attorneys'  fees,  pay- 
able to  appellee,  signed  "The  Washington  Savings  &  Loan 
Assn.,  George  C.  Calvert,  President.  John  W.  Hall,  Secre- 
tary." In  the  second  paragraph  the  petitioner  seeks  to  recover 
upon  a  note  for  two  hundred  dollars,  with  interest  and  attor- 

Am.   St.  Rep.,  Vol.  LXXXVII— 17 


258  American  State  Reports,  Vol.  87.       [Indiana, 

neys*  fees,  payable  to  the  appellee,  signed  '^Was-hington  Sav- 
ings and  Loan  As^n.,  by  H.  F.  Hackedorn,  Vice-President," 
and  attested  by  "F.  M.  Warner,  Secretary."  The  petitioners 
alleged  further  that  said  notes  are  not  paid,  that  payment  is 
refused  by  the  receiver,_and  pray  the  court  to  have  their  claims 
allowed,  with  interest  and  attorneys'  fees,  as  preferred  claims 
against  the  assets  of  the  Washington  Savings  and  Loan  Asso- 
ciation in  the  hands  of  the  receiver.  The  receiver,  the  appel- 
lant, demurred  to  the  petition  of  appellee  on  the  ground  that 
said  petition  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  which  demurrer  was  overruled,  and  exceptions  taken. 
The  appellant  answered  the  petition  in  three  paragraphs, 
in  each  of  which  paragraphs  there  were  general  allegations 
setting  out  that  the  Washington  Savings  and  Loan  Association 
was  a  building  and  loan  association,  and  that  the  Marion  Trust 
Company  was  the  duly  qualified  and  acting  receiver  of  said 
association,  and  that  the  Crescent  Loan  and  Investment  Com- 
pany was  a  building  and  loan  association,  the  first  paragraph 
proceeding  as  follows:  "That  said  note  alleged  and  set  out  in 
the  first  paragraph  of  said  petition  was  executed  by  George  C. 
Calvert  and  John  W.  Hall,  in  the  name  of  the  Washington 
Savings  and  Loan  Association;  that  said  note  was  wrongfully 
and  illegally  and  fraudulently  executed  to  secure  money  to 
pay  withdrawals  in  full  to  certain  stockholders;  that  at  said 
time  George  C.  Calvert  was  president  of  said  Washington  Sav- 
ings and  Loan  Association,  and  John  W.  Hall  was  secretary 
thereof ;  that  said  John  W.  Hall  was  also  at  the  same  time  sec- 
retary of  the  '*^*  Crescent  Loan  and  Investment  Company, 
and  that  the  said  John  W.  Hall,  acting  for  said  Washington 
Savings  and  Loan  Association,  borrowed  one  thousand  dollars 
of  the  same  John  W.  Hall  acting  for  the  Crescent  Loan  and 
Investment  Company;  that  on  said  date  the  Washington  Sav- 
ings and  Loan  Association  was  largely  insolvent,  its  insolvency 
amounting  to  nearly  fifty  per  cent,  and  that  at  said  time  there 
was  not  sufficient  money  in  the  treasury  to  pay  certain  share- 
holders who  were  demanding  their  withdrawals;  that  on  said 
date  one  Samuel  W.  Miles  was  demanding  the  withdrawal  of 
certificate  No.  635,  whose  face  value  was  six  hundred  and  thir- 
teen dollars,  and  one  A.  T.  Stewart  and  Rhoda  Stewart  were 
demanding  withdrawals  on  stock,  the  face  value  of  which  was 
five  hundred  and  two  dollars  and  sixty-seven  cents;  that  at 
said  time  Samuel  W.  Miles  had  not  been  a  member  of  said 
Washington  Savings  and  Loan  Association  for  sufficient  length 
of  time,  as  required  by  the  by-laws,  to  have  elapsed  in  order  to 
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mature  his  withdrawal,  and  said  Samuel  W.  Miles  had  not 
given  notice  of  withdrawal  as  provided  -by  the  by-laws;  that 
said  A.  T.  Stewart  and  Mrs.  Ehoda  Stewart  had,  after  filing 
their  notice  of  withdrawal,  regularly  accepted  dividends  from 
time  to  time  thereafter,  and  had  not  refiled  their  notice  to 
withdraw  after  accepting  said  dividends,  and  that  there  were 
many  stockholders  who  had  filed  their  notice  of  withdrawal 
prior  to  the  notice  of  withdrawal  of  said  A.  T.  Stewart  and 
Mrs.  Ehoda  Stewart,  and  who  had  not  been  paid  the  withf 
drawal  value  of  their  stock,  and  who  were  demanding  the 
same.  And  the  said  money  was  so  paid  to  the  said  Samuel 
W.  Miles  and  to  A..T.  Stewart  and  Ehoda  Stewart  out  of 
turn.  That  said  stock  was  paid  in  full  in  the  face  value 
thereof,  and  was  not  discounted  on  account  of  the  insolvency 
of  the  association,  and  that  all  of  said  one  thousand  dol- 
lars was  borrowed  of  said  Crescent  Loan  and  Investment  Com- 
pany for  the  purpose  of  paying  said  withdrawals  of  said 
Miles  and  said  A.  T.  Stewart  and  Ehoda  Stewart;  that  at  the 
time  said  money  was  borrowed  in  order  to  pay  said  withdrawals 
there  was  not  sufficient  money  in  ^^*  the  treasury  to  pay  said 
withdrawals,  and  that  there  was  no  money  available  at  any 
future  time  for  the  payment  thereof,  and  that  the  officers  of 
said  association  who  executed  said  note  and  the  officers  of  the 
Crescent  Loan  and  Investment  Company  who  made  said  loan 
and  accepted  said  note,  all  knew  of  the  condition  of  said  Wash- 
ington Savings  and  Loan  Association,  and  knew  that  said  with- 
drawals were  to  be  paid  and  were  paid  with  said  money  so 
loaned,  and  were  paid  out  of  turn,  and  knew  the  facts  and  cir- 
cumstances herein  alleged;  that  said  money  was  borrowed 
vrrongfully,  fraudulently,  and  illegally  for  the  purpose  of  real- 
izing money  with  which  to  permit  certain  shareholders  to  with- 
draw from  said  association  without  loss,  whereas  on  distribu- 
tion of  the  assets  said  shareholders  will  suffer  great  loss  in  the 
depreciation  of  their  stock.  That  said  loan  and  the  execution 
of  said  note  were  not  authorized  by  the  board  of  directors  of 
said  Washington  Savings  and  Loan  Association,  and  the  offi- 
cers of  said  association  made  said  loan  and  executed  said  note 
without  authority." 

The  second  paragraph  is  similar  to  the  first  paragraph,  but 
alleg&s  that  Hacked orn  was  an  officer  of  both  associations  at 
the  time  the  loan  was  made,  and  stood  in  the  same  relation  to 
both  associations  and  to  the  two  hundred  dollar  loan  that  Hall 
held  to  the  associations  and  to  the  first  loan  of  one  thousand 
dollars,  and  that  the  loan  was  made  for  a  similar  purpose. 
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In  the  third  paragraph  of  answer,  which  was  in  answer  to 
tppellee*8  first  paragraph,  the  allegations  were  similar  to  the 
allegations  in  the  first  paragraph  of  answer,  the  only  differ- 
ence being  in  the  purpose  for  which  the  money  was  loaned,  in 
the  third  paragraph  it  being  set  out  that  the  money  was  bor- 
rowed to  take  up  a  void  note  held  by  George  C.  Calvert,  said 
Calvert  having  advanced  money  to  the  association  to  pay  the 
withdrawal  of  one  Miles,  when  Miles  was  not  entitled  to  the 
withdrawal  of  his  stock,  for  the  reason  that  the  association 
was  insolvent,  and  Miles  had  given  no  notice. 

The  petitioner  demurred  separately  to  each  paragraph  of 
**'  answer,  and  the  demurrers  were  sustained.  The  appellant 
refused  to  plead  further.  Whereupon  the  court  gave  judg- 
ment against  the  receiver  for  the  sum  of  thirteen  hundred  and 
eighty-six  dollars  and  sixty-six  cents  and  one  hundred  and  six 
dollars  and  two  cents  attorneys'  fees,  and  costs,  which  judg- 
ment was  made  a  preferred  claim  against  the  assets  of  the  as- 
sociation. The  specification  of  the  assignment  of  errors  dis- 
cussed challenge  the  action  of  the  court  in  sustaining  the  de- 
murrers to  appellant's  first,  second,  and  third  paragraphs  of 
answer. 

A  building  and  loan  association  may  borrow  money  and  give 
its  promissory  note  therefor :  North  Hudson  etc.  Assn.  v.  First 
Nat.  Bank,  79  Wis.  31,  47  N.  W.  300,  and  authorities  cited; 
Beach  on  Private  Corporations,  sec.  327. 

For  the  consideration  of  this  case,  it  may  be  conceded,  as 
claimed  by  counsel  for  appellant,  that  this  power  to  horrow 
is  limited,  viz.,  for  emergency  purposes  when  funds  are  in 
sight  and  soon  to  be  available;  that  the  payment  of  money 
secured  upon  the  credit  of  the  association  to  stockholders  in 
full  when  the  association  is  insolvent  is  a  fraud  against  the  re- 
maining stockholders;  that  the  corporation  is  charged  with 
knowledge  of  the  acts  of  its  officers  who  loan  money  to  another 
corporation,  of  which  he  is  also  an  officer  when  he  transacts 
the  business  for  both  corporations;  that  in  seeking  to  recover 
upon  the  notes  in  suit,  the  appellee  ratifies  the  agency  of  the 
officer  who  acted  for  it  in  the  transaction,  and  accepts  his 
knowledge  as  its  own ;  that  members  have  no  right  to  withdraw 
from  an  insolvent  corporation  and  have  no  equitable  right  to 
more  than  their  pro  rata  share  of  the  assets:  Bingham  v. 
Marion  Trust  Co.,  27  Ind.  App.  247,  61  N.  E.  29. 

If  an  officer  borrows  money  without  authority  and  gives  the 
note  of  the  corporation  therefor,  the  board  of  directors  may 
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subsequently  ratify  his  act  and  give  to  it  tlie  force  of  a  contract 
entered  into  by  the  express  authority  of  the  board  of  directors : 
Beach  on  Private  Corporations,  sec.  195;  Morawetz  on  Private 
Corporations,  sec.  634.  "The  maxim  which  makes  ratification 
equivalent  to  a  precedent  authority  is  as  much  predicable  of 
ratification  by  a  corporation  as  it  is  of  ratification  by  any  other 
^^^  principal,  and  it  is  equally  to  be  presumed  from  the  ab- 
sence of  dissent'*:  Kelsey  v.  jSTational  Bank,  69  Pa.  St.  426, 
429.  Unless  a  principal  disaffirm  promptly  the  act  of  hia 
agent  by  which  he  has  transcended  his  authority,  he  makes  the 
act  his  own..  In  accepting  the  proceeds  of  the  loan  made  by 
the  agent  without  authority,  the  principal  ratifies  the  act  of 
the  agent :  Mechem  on  'Agency,  sec.  148. 

The  Washington  Savings  and  Loan  Association  borrowed 
money  and  applied  it  to  a  purpose  which,  under  the  law,  was 
not  authorized,  and  applied  to  the  payment  of  stockholders 
who  were  not  entitled  to  receive  the  whole  of  it.  The  act  was 
not  actually  prohibited  by  express  law,  nor  against  public  pol- 
icy, but  it  was  in  excess  of  the  power  of  the  corporation;  yet 
the  association  received  the  benefit  of  the  money  thus  bor- 
rowed, though  not  to  the  full  extent  of  the  amount  borrowed, 
and  still  retains  it  without  any  offer  of  a  return  thereof. 

The  general  principles  of  the  law  of  ultra  vires  are  in  4 
American  and  English  Encyclopedia  of  Law,  second  edition, 
page  1018,  thus  stated:  "The  general  principles  of  the  law  of 
ultra  vires  apply  to  the  contracts  of  building  and  loan  associa- 
tions, and,  subject  to  the  various  modifications  elsewhere  laid 
down,  it  may  be  said  that  if  the  contract  in  question  is  not 
prohibited  by  express  law,  nor  contrary  to  public  policy,  but 
merely  in  excess  of  the  powers  granted  to  the  corporation,  it 
is  enforceable  if  executed  on  both  sides,  or  on  the  side  of  either 
the  corporation  or  the  other  party;  but  if  wholly  executory, 
it  is  not  enforceable.  If  contrary  to  public  policy  or  prohib- 
ited by  a  statute  forbidding  the  contract  in  question,  the  con- 
tract, save  in  certain  excepted  cases,  cannot  be  enforced'*: 
See,  also,  Endlich  on  Building  Associations,  sec.  218;  Thomp- 
son on  Building  Associations,  107. 

In  Wright  v.  Hughes,  119  Ind.  324,  12  Am.  St.  Eep.  413, 
21  N".  E.  907,  an  action  by  policy  holders  of  an  insurance  com- 
pany to  have  canceled  and  declared  void  a  mortgage  executed 
by  the  directors  to  another  insurance  company,  the  court  say 
at  page  «''  331  (119  Ind.,  12  Am.  St.  Rep.  418,  21  K  E.  909) : 
'*If,  however,  it  were  conceded  that  the  borrowing  of  the  money 
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was  a  transaction  beyond  the  chartered  power  of  the  corpora- 
tion, the  authorities  fully  justify  the  conclusion  that  it  would 
not  be  heard  to  assert  the  invalidity  of  the  transaction  while  it 
retained  its  fruits.  The  rule  is  now  too  thoroughly  established 
to  be  longer  open  to  question,  that  where  a  contract  has  been 
executed  and  fully  performed  on  the  part  of  the  corporation, 
or  of  the  party  with  whom  it  contracted,  neither  will  be  per- 
mitted to  insist  that  the  contract  was  not  within  the  power  of 
the  corporation:  State  Board  v.  Citizens'  St.  Ry.  Co.,  47  Ind. 
407,  17  Am.  Rep.  702;  Louisville  etc.  Ry.  Co.  v.  Flanagan,  113 
Ind.  488,  3  Am.  St.  Rep.  674,  14  N.  E.  370;  Chfcago  etc.  Ry. 
Co.  V.  Derkes,  103  Ind.  520,  3  N.  E.  2.39 ;  Pancoast  v.  Travel- 
ers' Ins.  Co.,  79  Ind.  172;  Hitchcock  v.  Galveston,  96  U.  S. 
341 ;  Ohio  etc.  Ry.  Co.  v.  McCarthy,  96  U.  S.  258 ;  Bradley  v. 
Ballard,  55  111.  413,  7  Am.  Rep.  656;  Memphis  etc.  R.  R.  Co. 
V.  Dow,  19  Fed.  388;  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y. 
62,  20  Am.  Rep.  504." 

It  is  earnestly  insisted  by  counsel  for  appellant  that,  if  the 
lender,  "an  association,  by  its  oflBcer,  acts  conjointly  with  the 
officer  of  another  association  to  make  a  loan  to  the  second  as- 
sociation, for  illegal  purposes  working  fraud  against  it,  the 
same  individual  being  the  officer  acting  for  each  and  both  asso- 
ciations, the  lender  cannot  recover."  The  facts  as  averred  in 
the  answer  show  that  the  officer  of  the  Crescent  Loan  and  In- 
vestment Company  knew  that  the  money  was  being  borrowed 
and  applied  to  a  purpose  unauthorized,  but  not  actually  pro- 
hibited. It  has  been  held  that  the  lender  of  money  is  not 
affected  by  the  wrongful  application  of  the  money  loaned,  and 
that  his  right  to  recover  will  not  be  defeated  by  his  knowledge 
that  it  was  to  be  devoted  to  an  illegal  use,  unless  such  illegal 
use  was  made  a  condition  of  the  lending,  or  the  lender  actually 
participated  in  such  illegal  use.  The  cases  recognize  the  dis- 
tinction between  knowledge  of  the  lender  of  the  illegal  pur- 
pose of  the  borrower  and  the  doing  ^^^  of  an  act  to  further 
that  intent.  The  contract  of  loan  was  not  in  itself  illegal  or 
immoral. 

Appellee  had  money  to  loan;  the  Washington  Savings  and 
Loan  Company  was  authorized  to  borrow  it  for  legitimate 
purposes.  Appellee  knew  that  the  money  was  borrowed  for 
a  purpose  not  in  itself  immoral  or  wrong,  but  illegal  because 
not  within  its  corporate  power.  The  validity  of  a  contract 
depends  upon  its  terms,  and  the  consideration  upon  which  it 
is  executed.    The  contract  of  appellee  was  to  loan  the  money. 
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and  of  the  appellant  to  pay  if  back.  Such  contract  is  a  legal 
one.  The  mere  knowledge  of  appellee  of  the  illegal  use  to 
which  it  was  intended  to  apply  the  money,  or  the  purposes  of 
the  appellant,  do  not  form  a  part  of  the  consideration.  The 
consideration  is  the  cause  of  the  contract,  and  is  distinct  from 
the  motive  to  it. 

In  Tracy  v.  Talmage,  14  N.  Y.  162,  210,  67  Am.  Dec.  132, 
the  doctrine  is  laid  down  that  in  an  action  to  recover  the  price 
of  goods  sold,  it  is  no  defense  that  the  vendor  knew  they  were 
bought  for  an  illegal  purpose,  provided  it  was  not  made  a  part 
of  the  contract  that  they  should  be  used  for  that  purpose,  and 
provided,  also,  that  the  vendor  had  done  nothing  in  aid  or  fur- 
therance of  the  unlawful  design  beyond  the  mere  sale  with 
knowledge  of  the  intent  of  the  purchaser.  Contracts  founded 
upon  an  illegal  consideration,  or  which  contemplate  the  per- 
formance of  that  which  is  either  malum  in  se  or  prohibited  by 
positive  statute,  are  void.  This  rule  does  not  apply  to  con- 
tracts made  by  corporations  which  are  objected  to  as  merely 
ultra  vires. 

In  Wright  v.  Hughes,  119  Ind.  324,  13  Am.  St.  Rep.  417, 
21  N.  E.  909,  the  court  at  page  330  (119  Ind.,  12  Am.  St.  Rep. 
417,  21  N".  E.  909),  of  the  opinion  say:  "In  such  a  case,  al- 
though the  lender  may  know  that  it  is  the  purpose  of  the  bor- 
rower to  use  the  money  in  an  irregular  way,  yet  if  the  contract 
between  the  lender  and  borrower  is  not  in  violation  of  law,  or 
declared  void  by  statute,  the  money  may  be  recovered,  unless 
the  lender  was  in  some  way  implicated  in  furthering  the  bor- 
rower's design,  or  accessory  to  the  prohibited  or  illegal  act :  "^^^ 
Sondheim  v.  Gilbert,  117  Ind.  71,  10  Am.  St.  Rep.  23,  18  K 
E.  687 ;  Cummings  v.  Henry,  10  Ind.  109 ;  Bickel  v.  Sheets,  24 
Ind.  1.'*  This  case  is  cited  and  approved  in  First  Nat.  Bank 
V.  Dovetail  etc.  Co.,  143  Ind.  550,  52  Am.  St.  Rep.  435,  40  N. 
E.  810. 

The  contract  has  been  fully  performed  on  the  part  of  ap- 
pellee. The  Washington  Savings  and  Loan  Association  has 
received  the  fruits  of  the  contract.  It  would  be  inequitable 
to  allow  the  representative  of  the  corporation  to  set  it  aside 
and  retain  its  benefits;  such  holding  would  be  a  more  serious 
violation  of  law  and  morals  than  the  unauthorized  loan  and 
misappropriation  of  the  money  borrowed.  There  is  no  ques- 
tion that  a  part  of  the  money  paid  to  the  stockholders  was  ow- 
ing them;  all  the  other  shareholders  were  thereby  benefited 
by  such  payment.     The  parties  to  whom  it  was  paid  were  ad- 
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mittedly  entitled  to  a  portion  of  it.  If  it  was  used  in  the  pay- 
ment of  claims  before  they  were  due,  or  in  amounts  larger 
than  were  due,  and  in  payment  of  apparent  and  not  actual  lia- 
bilities, such  facts  would  not  justify  the  repudiation  of  the 
debt. 
Judgment  affirmed. 


Loan  Association— Notes  by.— That  a  building  and  loan  associa- 
tion may  borrow  money  and  execute  Its  note  therefor,  see  the  mon- 
ographic note  to  Robertson  v.  Homestead  Assn.,  69  Am.  Dec.  158. 

XTltra  Vires  Transactions.— The  doctrine  of  ultra  vires,  as  applied 
to  the  contracts  of  private  corporations,  is  discussed  at  length  in 
the  monosrrnphlc  note  to  In  re  Assignment  Mutual  etc.  Ins.  Co., 
70  Am.  St  Rep.  156-180. 


McFARLANE  v.  FOLEY. 
[27  Ind.  App.  484,  60  N.  E.  357.] 

FIXTURES.— THERE  IS  NO  GENERAL  TEST  FOR  DE- 
TERMINING whether  a  chattel  acquires  the  nature  of  realty  by 
being  affixed  thereto.  In  each  case  regard  must  be  had  to  the 
chattel  itself,  the  Injury  that  would  result  from  Its  removal,  and 
the  Intention  in  placing  it  upon  the  premises  with  reference  to 
nse  or  ornament,     (p.  265.) 

FIXTURES— INTLJNTION.— WHETHER  AN  ARTICLE  an- 
nexed to  the  freehold  becomes  a  part  thereof  is  primarily  a  ques- 
tion of  intention.  And  such  intention  is  to  be  inferred  from  the 
nature  of  the  article,  tlie  relation  of  the  party  making  the  annex- 
ation, the  structure  and  mode  of  annexation,  and  the  purpose  or 
nse  for  which  the  annexation  is  made.    (p.  266.) 

FIXTURES  — MECHANIC'S  LIEN.  —  CHANDELIERS  at- 
tached to  a  building  become  a  part  of  the  realty,  when  such  is 
the  Intention  of  the  owner  of  the  building,  and  a  contractor  who 
furnlshos  and  nuts  them  In  may  enforce  a  mechanic's  lien  there- 
for,   (pp.  266,  267.) 

D.  A.  Myers,  for  the  appellants. 

C.  T.  Hanna  and  T,  A.  Daily,  for  the  appellees. 

■***  WILEY,  J.  This  was  an  action  by  appellees  against 
appellants  to  foreclose  a  mechanic's  lien.  The  facts  upon 
■which  the  action  was  based  are  in  substance  the  following :  One 
Waters  was  the  owner  of  certain  real  estate  in  the  city  of  In- 
dianapolis, and  he  entered  into  a  contract  with  certain  parties 
to  erect  upon  such  real  estate  a  building  to  be  used  as  a  dwell- 
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ing-liouse.  Before  such  building  was  constructed,  and  before 
it  was  commenced,  there  was  a  mortgage  on  the  real  estate  for 
a  balance  of  the  unpaid  purchase  price,  and  Waters  also  exe- 
cuted another  mortgage  in  favor  of  the  appellant  McFarlane 
for  borrowed  money  with  which  to  erect  *®^  the  building. 
By  an  agreement  between  appellant  McFarlane  and  the  origi- 
nal mortgagee,  the  latter  agreed  that  the  McFarlane  mortgage 
should  be  a  prior  lien  upon  the  real  estate.  Waters  contracted 
with  the  appellees  to  fit  the  dwelling-house  with  chandeliers 
for  lighting  purposes  at  an  agreed  price.  Appellees  furnished 
the  chandeliers  and  the  labor  for  placing  them  in  position 
ready  for  use,  and  after  furnishing  such  chandeliers,  and  plac- 
ing them  in  the  dwelling  ready  for  use,  they  filed  a  notice  of 
their  intention  to  hold  a  mechanic's  lien  against  the  property 
to  secure  their  debt.  This  was  done  within  the  statutory  time. 
The  case  was  put  at  issue,  tried  by  the  court,  and  upon  proper 
request  the  court  made  a  special  finding  of  facts  and  stated  its 
conclusions  of  law  thereon.  Appellants  excepted  to  the  con- 
clusions of  law. 

The  appeal  is  prosecuted  by  the  appellant  McFarlane  alone, 
and  the  errors  assigned  by  her  are:  1.  That  the  court  erred 
in  o\erruling  her  demurrer  to  the  complaint;  and  2.  The  court 
erred  in  overruling  the  motion  for  a  new  trial.  These  two 
assigned  errors  may  very  properly  be  considered  together,  for, 
as  disclosed  by  the  argument  of  appellant's  counsel,  they  in- 
volve substantially  the  same  question,  and  that  question  is 
whether  or  not  chandeliers  furnished  as  the  chandeliers  for 
this  building  were,  and  placed  in  the  building  for  the  purpose 
of  lighting  it,  become  a  part  of  the  realty  and  subject  to  a  me- 
chanic's lien.  It  is  very  earnestly  insisted  by  appellant  that 
chandeliers,  after  being  attached  to  realty,  as  in  this  case,  are 
mere  articles  of  furniture,  and  retain  their  character  as  per- 
sonalty. We  are  inclined  to  the  view  that  in  the  light  and 
tendency  of  modern  decisions  the  question  is  one  of  easy  solu- 
tion. It  may  be  remarked,  however,  that  the  earlier  decisions, 
both  in  this  country  and  in  England,  tended  strongly  to  the 
view  that  property  of  this  character,  although  attached  to  the 
building,  as  chandeliers  are  attached,  was  to  be  considered  as 
personalty,  but  the  great  weight  of  modern  authorities  hold 
that  they  become  a  '**°  part  of  the  realty.  As  to  what  is  or  is 
not  an  immovable  fixture  is  a  question  of  both  law  and  fact, 
end  in  the  light  of  the  authorities  in  this  state  upon  the  propo- 
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flition,  there  is  no  longer  any  doubt  what  constitutes  an  im- 
movable fixture. 

In  the  case  of  Binkley  v.  Forkner,  117  Ind.  176,  19  N.  E. 
763,  the  question  is  presented  and  decided  with  much  clearness. 
Judge  Mitchell, .  speaking  for  the  court,  said :  "The  united 
application  of  three  requisites  is  regarded  as  the  true  criterion 
of  an  immovable  fixture:  1.  Real  or  constructive  annexation 
of  the  article  in  question  to  the  freehold ;  2.  Appropriation  or 
adaptation  to  the  use  or  purpose  of  that  part  of  the  realty 
with  which  it  is  connected ;  3.  The  intention  of  the  party  mak- 
ing the  annexation  to  make  the  article  a  permanent  accession 
to  the  freehold":  Citing  TeafE  v.  Hewitt,  1  Ohio  St.  511,  530, 
69  Am.  Dec.  634;  Potter  v.  Cromwell,  40  N.  Y.  287,  100  Am. 
Dec.  485;  Ewell  on  Fixtures,  21;  Tyler  on  Fixtures,  114;  Mc- 
Rea  v.  Central  Nat.  Bank,  66  N.  Y.  489.  See,  also,  Parker 
Land  etc.  Co.  v.  Reddick,  18  Ind.  App.  616,  47  IST.  E.  848. 

There  is  no  general  rule  or  test  for  determining  whether 
or  not  an  article  personal  in  nature  has  acquired  the  character 
of  realty  by  being  attached  thereto.  In  each  particular  case 
regard  is  to  be  had  to  the  chattel  itself,  the  injury  that  would 
result  from  its  removal,  and  the  intention  in  placing  it  upon 
the  premises  with  reference  to  use  or  ornament:  See  Parker 
Land  etc.  Co.  v.  Reddick,  18  Ind.  App.  616,  47  N.  E.  848 ;  Pea 
V.  Pea,  35  Ind.  387;  Pickerell  v.  Carson,  8  Iowa,  544;  Coburn 
V.  Litchfield,  132  Mass.  449 ;  Thomas  v.  Davis,  76  Mo.  72,  43 
Am.  Rep.  756;  Strickland  v.  Parker,  54  Me.  263. 

In  Dutton  v.  Ensley,  21  Ind.  App.  46,  69  Am.  St.  Rep.  340, 

61  N".  E.  380,  this  court  said:  "The  modern  authorities  no 
longer  adhere  to  the  doctrine  that  physical  annexation  is  the 
proper  criterion  by  which  to  determine  whether  a  fixture  is 
real  or  personal  property^':  Atchison  etc.  R.  R.  Co.  v.  Morgan, 
42  Kan.  23,  16  Am.  St.  Rep.  471,  21  Pac.  809;  Meig's  Appeal, 

62  Pa.  St.  28,  1  Am.  Rep.  372. 

'^'^  As  we  h<ave  seen,  the  intention  of  the  party  making  the 
annexation  has  much  to  do  with  determining  whether  or  not 
an  article  personal  in  its  character  becomes  a  part  of  the  free- 
hold by  attachment  or  otherwise.  As  to  what  such  intention 
■was  in  making  the  annexation  is  inferred  from  the  following 
facts:  1.  The  nature  of  the  article  annexed;  2.  The  relation 
of  the  party  making  the  annexation;  3.  The  structure  and 
mode  of  annexation;  4.  The  purpose  or  use  for  which  the 
annexation  has  been  made :  Tillman  v.  De  Lacy,  80  Ala.  103 ; 
Capen  v.  Peckham,  35  Conn.  88;  Pea  v.  Pea,  35  Ind.  387; 
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Eaves  v.  Estes,  10  Kan.  314;  Dudley  v.  Hurst,  67  Md.  44,  10 
Am.  St.  Eep.  368,  8  Atl.  901;  Eogers  v.  Crow,  40  Mo.  91,  93' 
Am.  Dec.  299;  McEae  v.  Central  Nat.  Bank,  66  N.  Y.  489; 
Potter  V.  Cromwell,  40  K  Y.  287,  100  Am.  Dec.  485;  Teaff  v. 
Hewitt,  1  Ohio  St.  511,  59  Am.  Dec.  634;  Hutchins  v.  Master- 
son,  46  Tex.  551,  26  Am.  Eep.  286;  Hill  v.  Wentworth,  28  Vt 
428;  Green  v.  Phillips,  26  Gratt.  752,  21  Am.  Eep.  323;  Taylor 
V.  Collins,  51  Wis.  123,  8  N.  W.  22. 

In  the  more  modem  cases  it  is  quite  generally  held  that 
whether  or  not  an  article  or  structure  is  a  part  of  the  realty 
is  primarily  a  question  of  the  intention  with  which  it  was 
connected  or  put  in  position,  it  being  a  part  of  the  realty,  if 
such  was  the  intention:  Tillman  v.  De  Lacy,  80  Ala.  103; 
Hendy  v.  Dinkerhoff,  57  Cal.  3,  40  Am.  Eep.  107;  Capen  v. 
Peckham,  35  Conn.  94;  Watertown  Steam  Engine  Co.  v.  Davis, 
5  Houst.  192 ;  Dooley  v.  Crist,  25  111.  453 ;  Hewitt  v.  General 
Electric  Co.,  61  111.  App.  168;  Kaestner  v.  Day,  65  111.  App. 
623 ;  Binkley  v.  Forkner,  117  Ind.  176,  19  N.  E.  753 ;  Horn  v. 
Indianapolis  Nat.  Bank,  125  Ind.  381,  21  Am.  St.  Eep.  231, 
25  N.  E.  558 ;  Dutton  v.  Ensley,  21  Ind.  App.  46,  69  Am.  St. 
Eeo.  340,  51  N.  E.  380;  Eowland  v.  West,  62  Hun,  583,  17  N. 
Y.  Supp.  330;  Christian  v.  Dripps,  28  Pa.  St.  271;  Lipsky  v. 
Borgmann,  52  Wis.  256,  38  Am.  Eep.  735,  9  K  W.  158. 

That  the  chandeliers  in  question  in  this  case  became  a  part 
of  the  realty  is,  in  our  judgment,  settled  by  the  special  find- 
ings, wherein  it  is  stated  that  it  was  the  purpose  and  ^®®  in- 
tention of  Waters  that  said  "chandeliers  and  bracket  lights 
should  be  and  become  a  permanent  part  and  parcel  of  said  real 
estate.*  In  none  of  the  authorities  relied  upon  by  appellant  was 
the  question  of  intention  involved,  and  therefore  they  are  not 
applicable  to  the  facts  in  this  case.  That  chandeliers  for 
lighting  purposes  are  adapted  to  the  use  and  enjoyment  of 
dwelling-houses  in  these  modem  days  is  too  clear  a  proposition 
to  admit  of  argument  or  discussion,  and  as  intention  is  of  con- 
trolling influence,  we  are  clear  that  in  this  case  the  chandeliers 
became  a  part  of  the  realty  and  thereby  lost  their  character 
as  personal  property.  It  follows  from  this  that  they  are  sub- 
ject to  a  lien  under  the  provisions  of  the  statute,  and  there- 
fore the  court  reached  a  correct  conclusion.  Some  questions 
are  raised  and  discussed  as  to  the  admission  of  certain  evidence 
over  the  objection  of  appellant,  but  there  was  no  error  in  the 
rulings  of  the  court  thereon.  Some  objection  is  urged  to  the 
BuflBciency  of  the  complaint  on  other  grounds  than  those  sug- 
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gested,  but  in  our  judgment  such  objections  are  not  well  taken, 
and  we  are  clearly  of  the  opinion  that  the  complaint  states  a 
good  cause  of  action.  Upon  a  consideration  of  the  whole  rec- 
ord, we  are  strongly  impressed  with  the  view  that  the  trial 
court  reached  a  correct  conclusion,  and  the  record,  as  it  comes 
to  us,  does  not  present  any  reversible  error. 
Judgment  affirmed. 


To  Constitute  a  Fixture,  there  must  be  actual  annexation  to  the 
realty  or  something  appurtenant  thereto,  application  to  the  use  for 
which  that  part  of  the  really  with  which  it  is  connected  is  appropri- 
ated, and  the  intention  of  the  party  maliing  the  annexation  to  make  a 
permanont  accession  to  the  freehold:  Thompson  v.  Smith,  111  Iowa, 
718,  82  Am.  St.  Rep.  541,  83  N.  W.  789.  The  intention  of  the  par- 
ties Is  a  controlling  consideration:  Edwards  etc.  Co.  v.  Rank,  57 
Neb.  323,  73  Am.  St.  Rep.  514,  77  N.  W.  765;  Fnller-Warron  Co.  v. 
Harter,  110  Wis.  80,  84  Am.  St.  Rep.  867,  85  N.  W.  698.  The 
authorities  are  conflicting  as  to  whether  gas  and  electric-light  fix- 
tures retain  their  quality  of  personal  property  when  put  into  place 
in  buildings:  See  Canning  v.  Owen,  22  R.  I.  624.  84  Am.  St.  Rep. 
858,  48  Atl.  1033;  Hall  v.  Law  Guarantee  etc.  Co.,  22  Wash.  305, 
79  Am.  St,  Rep.  035.  60  Pac.  &iS;  Capehart  v.  Foster,  61  Minn.  132, 
52  Am.  St.  Rep.  582,  63  N.  W.  257;  monographic  note  to  Gray  v. 
Holdshlp,  17  Am.  Dec.  691.  692.  Agreements  by  which  fixtures 
are  to  retain  their  character  as  personalty  are  considered  In  the 
monographic  note  to  Fuller- Warren  Co.  v.  Harter,  84  Am.  St.  Rep. 
877-90L 


MAXWELL  V.  SHIRTS. 

t27  Ind.  App.  529,  61  N.  B.  7541 

WATERS— WRONGFUL  DIVERSION.— A  COMPLAINT  for 
images  and  an  Injunction  averring  that  upon  the  defendant's 
L«»nd  two  ravines  unite,  from  the  banks  of  which  and  into  which 
water  flows  from  springs  throughout  the  year,  having  Its  outlet 
in  a  pond  on  the  defendant's  land,  and  flowing  upon  the  plaintiff's 
only  In  time  of  overflow,  but  that  the  defendant  has  constructed 
a  dam.  causing  the  water  to  flow  on  the  plaintiff's  land,  rendering 
it  unfit  for  cultivation,  and  Is  threatening  to  continue  the  same, 
states  a  cause  of  action,    (p.  269.) 

A  WATERCOURSE  IS  A  STREAM  OP  WATER  ordinarily 
flowing  In  a  certain  direction,  through  a  defined  channel,  with  bed 
and  banks.    The  size  of  the  stream  Is  not  material,    (p.  269.) 

WATERS— WRONGFUL  DIVERSION— BVIDENCE.—In  an 
action  for  diverting  waters  from  their  natural  course  and  onto  the 
land  of  another,  it  Is  not  error  to  permit  a  witness,  acquainted  with 
the  location,  to  testify  as  to  his  observations  of  the  course  of  the 
water  a  number  of  years  before,    (p.  271.) 

WATERS-WRONGFUL  DIVERSION— EVIDENCE.— In  an 
action  for  diverting  waters  from  their  natural  course  and  onto  the 
land  of  another,  the  testimony  as  to  the  construction  of  a  ditch 
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some  years  prerious  near  the  stream  Is  admissible  as  tending  to 
etiow  the  condition  of  the  lands  arotmd  the  watercourse,  (p.  271.) 
WATERS— WRONGFUL  DIVERSION  BY  TENANT,— If  it 
appears,  in  an  action  for  diverting  waters  from  their  natural  course, 
tliat  the  diversion  is  due  to  the  acts  of  a  tenant  in  possession,  it  is 
error  to  render  judgment  against  the  land  owner,     (pp.  271,  273.) 

W.  V.  Raoker,  for  the  appellants. 

George  Shirts,  W.  R.  Fertig,  L.  S.  Baldwin,  and  A.  F.  Shirts, 
for  the  appellees. 

^^  ROBINSON",  J.  Action  by  appellees  for  damages  and 
injunction.  Complaint  in  two  paragraphs,  demurrers  to  which 
were  overruled.  Trial  hy  court  with  special  finding  of  facts 
and  conclusions  of  law.  Appellants'  joint  and  several  mo- 
tions for  new  trial  overruled,  and  judgment  and  decree  in  ap- 
pellees' favor.  Errors  assigned  question  the  rulings  on  the 
demurrers  and  the  motions  for  a  new  trial,  also  the  correctness 
of  the  conclusions  of  law. 

The  complaint  avers  in  substance  that  appellees  and  appel- 
lant Rooker  own  lajids  adjoining;  that  upon  appellant's  land 
are  two  ravines,  from  the  banks  of  which  and  into  which  water 
flows  from  springs  throughout  the  year;  that  these  ravines 
come  together  upon  appellant's  land,  and  that  the  natural  out- 
let for  the  water  is  in  a  depression  or  pond  on  appellant's 
land,  and  that  none  of  the  water  from  this  branch  flows  natu- 
rally upon  appellees'  land  except  in  time  of  overflow ;  that  ap- 
pellants have,  without  right,  wrongfully  constructed  a  dam 
on  appellant  Rooker'e  land  across  this  branch,  whereby  the 
water  is  prevented  from  following  its  natural  course  and  run- 
ning on  appellant's  land,  but  causing  the  water  to  leave,  its 
natural  course  and  run  onto  appellees*  land,  rendering  the 
same  unfit  for  cultivation;  that  appellants  are  threatening  to 
continue  the  dam  and  to  turn  the  water  from  its  natural  course 
upon  appellees'  land,  also  averring  damages. 

The  complaint  states  sufficient  facts  to  constitute  a  cause 
of  action.  It  proceeds  upon  the  theory  that  appellants  have 
wrongfully  diverted  a  natural  watercourse  from  their  own  ®^* 
land  upon  the  land  of  appellees,  to  their  damage.  The  com- 
plaint designates  the  stream  of  water  as  a  watercourse,  which 
has  been  defined  by  the  courts  to  be  a  stream  of  water  ordi- 
narily flowing  in  a  certain  direction,  through  a  defined  chan- 
nel, with  bed  and  banks :  Weis  v.  City  of  Madison,  75  Ind.  241, 
39  Am.  Rep.  135.  Whether  the  stream  here  in  question  will 
come  within  this   definition  is  a  matter   of  proof.    If  the 
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mrongful  diversion  of  a  natural  watercourse  has  produced  in- 
jury, there  is  a  liability.  It  has  been  held  that  the  size  of  the 
stream  is  not  material,  and  that  if  the  water  has  a  definite 
•course  "as  a  spring  or  springs,  and  takes  a  definite  channel,  it 
is  a  watercourse,  and  no  person  through  whose  land  it  flows 
has  any  right  to  divert  it  from  its  natural  channel  so  as  to  in- 
jure another  land  owner":  Mitchell  v.  Bain,  142  Ind.  604,  42 
N.  E.  230;  Gillett  v.  Johnson,  30  Conn.  392;  Case  v.  Hoffman, 
84  Wis.  438,  36  Am.  St.  Eep.  937,  54  N".  W.  793,  Pyle  v.  Rich- 
ards, 17  Neb.  180,  22  N.  W.  370;  Macomber  v.  Godfrey,  108 
Mass.  219,  11  Am.  Rep.  349;  Hebron  etc.  Co.  v.  Harvey,  90 
Ind.  192,  46  Am.  Rep.  199 ;  Drake  v.  Schoenstedt,  149  Ind.  90, 
48  N.  E.  629. 

The  facts  found  are  that  appellees  own  certain  described 
lands,  and  east  and  north  thereof  and  adjoining  are  the  lands 
of  appellant  Rooker.  A  little  west  of  south  from  the  north- 
east comer  of  appellees'  land  is  a  pond  or  basin  covering  from 
three  to  five  acres,  and  west  of  north  of  the  same  comer  is  a 
like  basin  or  pond  on  appellant's  land  from  two  to  five  acres 
in  extent.  These  ponds  are  about  fifteen  rods  apart  and  have 
no  natural  channel  or  connection  between  them,  there  being 
a  ridge  about  two  and  one-half  feet  high  separating  them.  In 
1893  appellees  drained  the  pond  on  their  land,  whieh  ditch  was 
and  is  sufficient  to  carry  away  all  the  water  that  naturally  col- 
lects in  the  pond,  and  after  such  drainage,  until  1897,  the  land 
was  cultivated.  That  north  of  east  from  the  northeast  corner 
of  appellees'  land  and  upon  appellant's  land  are  two  ravines, 
along  which  are  springs  which  flow  therein,  which  ravines 
unite  on  appellant's  land  and  form  ^^^  one  stream  which  flows 
an  a  westerly  direction  over  appellant's  land  and  into  the 
Rooker  pond;  that  this  branch  flowed  continuously  through- 
out the  year  in  a  well-defined  channel,  and  emptied  into  the 
pond  in  which  there  was  water  throughout  the  year;  that  no 
water  from  this  spring  branch  has  at  any  time  naturally 
flowed  upon  and  over  appellees'  land,  and  that  no  water  from 
the  Rooker  pond  has  flowed  onto  appellees'  land  except  in  time 
of  overflow  from  White  river.  Facts  are  also  found  to  show 
that  on  different  occasions,  beginning  in  1883,  the  then  owner 
of  the  Rooker  land  undertook  to  divert  the  channel  of  this 
branch  by  means  of  ditches  and  dams,  so  that  the  water  would 
flow  into  the  pond  on  the  land  now  owned  by  appellees,  but 
that  such  changes  were  made  without  the  knowledge  or  consent 
-of  the  persons  then  owning  the  land  now  owned  by  appellees, 
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and  that  such  owners  would  cut  the  dams  and  fill  the  ditches 
80  as  to  turn  the  water  into  the  original  channel  that  ran  into 
the  Eooker  pond,  and  two  different  times  the  water  broke 
through  the  embankment  that  had  been  made  to  prevent  the 
water  flowing  into  the  Eooker  pond,  and  made  new  channels, 
and  the  water  flowed  through  these  channels  into  the  Eooker 
pond,  and  continued  to  flow  through  the  last  channel  so  made 
until  about  ninety  days  before  the  bringing  of  this  action, 
when  appellants,  without  the  knowledge  or  consent  of  appel- 
lees, placed  a  dam  across  the  well-defined  channel  and  made  an 
excavation  which  carried  the  waters  onto  the  land  of  appellees; 
that  on  the  seventh  day  of  May  appellees  removed  the  dam 
and  filled  the  excavation,  which  were  afterward,  on  the  same 
day,  rebuilt  by  appellants  and  again  removed  by  appellees,  and 
notice  given  to  the  servants  of  appellant  not  to  change  again 
the  course  of  the  water,  but  no  heed  was  given  this  notice,  and 
the  dam  was  again  rebuilt,  and  has  since  remained,  diverting 
the  waters  of  the  branch  upon  appellees'  land  and  into  the 
basin,  rendering  the  land  therein  worthless,  and  injuring  about 
five  acres  of  land  adjoining,  to  appellees'  damage  in  the  sum  of 
twenty-five  dollars;  that  appellant  ^^^  Maxwell  is  the  tenant 
of  appellant  Eooker,  and  in  possession  of  the  Eooker  lands,  and 
was  such  at  the  time  of  the  construction  of  the  dam  across  the 
channel  last  described. 

As  conclusions  of  law,  the  court  stated  that  appellants, 
their  agents  and  servants,  ought  to  be  perpetually  enjoined 
from  diverting  the  water  referred  to  from  its  natural  course 
and  thereby  running  the  same  on  appellees'  land;  that  they 
ought  to  remove  any  obstruction  which  they  have  constructed 
which  diverts  the  water  from  its  natural  course  onto  appellees* 
lands,  and  that  appellees  ought  to  recover  twenty-five  dollars 
as  damages. 

One  of  the  questions  to  be  determined  was  the  course  and 
terminus  of  the  watercourse  in  question,  and  it  was  not  error 
to  permit  a  witness  acquainted  with  the  location  to  testify  as 
to  his  observations  of  the  course  of  the  water  a  number  of  years 
before  that.  Appellants  have  not  shown  how  they  could  be 
harmed  by  such  evidence. 

Objection  is  made  to  the  testimony  of  a  witness  as  to  the 
construction  of  a  ditch,  some  years  previous,  between  tlie 
Shirts  pond  and  the  Eooker  pond.  It  is  true  the  parties  to 
this  action  could  not  be  bound  by  any  acts  of  the  witness,  but 
the  testimony  was  proper  as  tending  to  show  the  condition  of 
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the  lands  around  the  watercourse  in  question.  Such  testi- 
mony would  not  necessarily  tend  to  show  a  license  to  flow  tlie 
water  in  a  particular  direction. 

Objection  is  made  to  the  introduction  of  certain  other  testi- 
mony, but  as  it  is  not  made  to  appear  how  appellants  were  or 
could  have  been  harmed  by  its  introduction,  we  do  not  think  it 
necessary  to  notice  it  more  fully. 

There  is  evidence  to  support  the  findings  of  the  court  that 
the  natural  outlet  of  the  water  was  upon  appellant  Rooker's 
land,  and  that  the  course  had  been  diverted  so  that  the  water 
is  thrown  upon  appellees*  land.  The  findings  of  the  court  as 
to  appellant  Maxwell  are  supported  by  the  evidence,  and  as  to 
him  the  conclusions  of  law  are  right. 

Appellant  Rooker  separately  moved  for  a  new  trial,  sepa- 
rately *'**  assigns  error,  and  argues  that  his  motion  for  a  new 
trial  should  have  been  sustained  because  the  finding  is  not  sus- 
tained by  sufficient  evidence.  Appellants  were  sued  for  dam- 
ages resulting  from  the  diversion  of  a  watercourse,  and  an  in- 
junction asked  to  prevent  them  from  constructing  or  maintain- 
ing certain  dams  and  excavations  which  would  change  the 
water  from  its  natural  course  and  throw  it  upon  appellees* 
land.  The  acts  complained  of  re^lt  in  a  nuisance.  The  evi- 
dence and  findings  show  that  Rooker  owned  the  land,  and  that 
appellant  Maxwell  is  his  tenant,  and  is  and  was  in  possession  of 
the  land  at  the  time  of  the  acts  mentioned.  These  acts  were 
done  by  him  after  he  became  the  tenant  in  possession  of  the 
land.  There  is  nothing  showing  the  nature  of  this  tenancy, 
whether  the  landlord  was  to  keep  the  premises  in  repair,  and, 
therefore,  the  acts  done  by  the  tenant  were  done  by  him  acting 
as  the  landlord's  servant.  There  is  no  evidence  in  the  record 
that  appellant  Rooker  had  anything  whatever  to  do  with  con- 
structing or  maintaining  the  dams  or  excavations.  It  is  not 
shown  that  these  acts,  or  any  of  them,  were  done  at  the  insti- 
gation or  with  the  knowledge  or  consent  of  Rooker.  So  far 
as  the  record  shows,  his  first  knowledge  of  the  controversy 
here  in  question  was  when  he  was  summoned  as  a  defendant 
in  this  action.  Aside  from  the  fact  that  he  owns  the  land, 
there  is  nothing  connecting  him  with  the  matter:  See  Jansen 
V.  Varmun,  89  111.  100. 

In  Haggart  v.  Stehlin,  137  Ind.  43,  35  N.  E.  997,  the  owner 
of  the  property  had  rented  it  to  the  tenant  to  be  used  for  the 
purpose  of  which  complaint  was  made,  received  certain  rent 
for  that  purpose,  which  was  more  than  the  property  would  rent 
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for  for  any  other  use.  The  general  principle  of  law  is  declared 
in  that  case  that  the  landlord  is  liable  when  he  rents  his  prem- 
ises for  the  purpose  of  the  establishment  thereon  of  a  nuisance. 

In  Irvine  v.  Wood,  51  N.  Y.  224,  10  Am.  Eep.  603,  cited  by- 
counsel  for  appellees:  "The  landlord  rented  the  nuisance  and 
took  rent  for  it.  The  tenants  used  it  and  paid  rent,  ^'^^  and 
hence  they  must  all  be  considered  as  continuing  and  responsi- 
ble for  the  nuisance." 

In  the  case  at  bar,  the  relief  that  could  be  granted  was  the 
relief  to  which  the  parties  were  entitled  when  they  brought 
their  action.  The  record  fails  to  show  that  appellant  Eooker 
was  at  fault  at  that  time.  The  one  fact  that  he  is  the  owner 
of  the  land  is  not  sufficient  to  support  a  judgment  and  decree^ 
against  him.  The  nuisance  was  created  by  the  tenant  after 
the  beginning  of  the  tenancy,  and  it  is  not  shown  that  Eooker- 
had  anything  to  do  with  its  creation  or  maintenance,  or  that; 
he  in  fact  knew  of  its  existence  until  suit  was  brought:  1 
Thompson  on  Negligence,  1154  et  seq. ;  2  Shearman  and  Eed- 
field  on  Negligence,  5  th  ed.,  sec.  708 ;  Wharton  on  Negligence, 
2d  ed.,  sec.  817 ;  Union  Brass  etc.  Co.  v.  Lindsay,  10  111.  App. 
683;  Shindelbeck  v.  Moon,  32  Ohio  St.  264,  30  Am.  Eep.  584; 
Wood  on  Landlord  and  Tenant,  2d  ed.,  sec.  381 ;  Deller  v.  Hof- 
ferberth,  127  Ind.  414,  26  N.  E.  889. 

The  judgment  as  to  appellant  Maxwell  is  affirmed.  As  ta 
appellant  Eooker,  the  judgment  is  reversed,  with  instructions 
to  sustain  his  motion  for  a  new  trial. 


A  Watercourse  Consists  of  Water  flowing  in  a  certain  dlrectlott 
by  a  regular  channel,  liaving  a  well-defined  and  substantial  exist- 
ence, but  the  water  need  not  flow  continually:  Tampa  Waterworka 
Co.  V.  Cline,  .37  F\n.  586,  53  Am.  St.  Rep.  262,  20  South.  780;  Sim- 
mons V.  Winters,  21  Or.  35.  28  Am.  St.  Rep.  727,  27  Pac.  7;  Cham- 
berlain V.  Hemingway,  63  Conn.  1,  38  Am.^St.  Rep.  330,  27  Atl. 
239;  Hawley  v.  Slieldon,  64  Vt.  491,  33  Am.  St.  Rep.  941,  24  AtL 
717;  Case  v.  Hoffman,  84  Wis.  438,  36  Am.  St.  Rep.  937,  54  N.  W. 
793. 

Overflowing  Land. — An  Injunction  Is  a  proper  remedy  where  the 
defendant  has  unlawfully  caused  the  plaintifif's  land  to  be  over- 
flowed and  thereby  damaged,  and  threatens  and  Intends  to  con- 
tinue so  to  do:  Carlson  v.  St.  Louis  River  etc.  Co.,  73  Minn.  128, 
72  Am.  St.  Rep.  610,  75  N.  W,  1014.  During  the  time  that  a  tenant 
Is  In  exclusive  possession  of  premises,  the  landlord  is  not  liable  for 
the  act  of  the  former  in  obstructing  the  natural  flow  of  surface  water 
to  the  Injury  of  an  upper  proprietor:  Baker  v.  Allen,  68  Ark.  271,  74 
Am.  St  Rep.  98,  50  S.  W.  511. 

Am.   St  Rap.,  VoL  LXXXVn— 18 


J74  American  State  Kbpoets,  Vol.  87.       [Indiana, 


ROGERS  V.  SHEWMAKER. 
[27  Ind.  App.  G31,  60  N.  B.  462.] 

MARRIED  WOMEN  —  ENTIRETIES  —  TRUST  DEED.— An 
InBtruinent,  executed  by  a  husband  and  wife,  conveylug  an  estate 
held  by  them  by  entireties  to  a  third  person  to  dispose  of  and 
apply  the  proceeds  on  the  liabilities  of  the  husband,  is  an  abso- 
Inte  deed  of  trust,  and  not,  on  her  part,  a  contract  of  suretyship. 
(pp.  274,  276.) 

STRETYSEriP.— .\  MARRIED  WOMAN  Is  not  liable,  In  Indi- 
ana, on  her  contract  of  suretyship,     (p.  275.) 

MARRIED  WOMEN- ENTIRETIES— DISPOSAL  OF  PRO- 
OEEDS.— A  mari-ied  woman  may,  her  husband  joining  In  the  con- 
reyance,  convey  an  estate  held  with  him  by  entireties,  and,  with 
his  consent,  apply  the  proceeds  to  his  debts  or  to  any  other  pur- 
pose,    (p.  277.) 

MARRIED  WOMEN— TRUST  DEED,  SETTING  ASIDE.— 
If  a  husband  and  wife  convey  by  a  trust  deed  an  estate  held  by 
them  by  entiretie.s,  the  trustee  to  sell  the  property  and  apply  the 
proceeds  on  the  liabilities  of  the  husband,  and  the  trust  is  executed, 
a  suit  to  recover  the  property,  after  years  of  acquiescence,  cannot 
be  maintained,  even  if  the  deed  is  considered  in  the  nature  of  a 
mortgage,    (pp.  277,  278.) 

R,  B.  Stimson,  H.  A.  Gondii,  and  W.  W.  Rumsey,  for  the 
appellants. 

J.  E.  Lamb,  J.  T.  Beasley,  and  B.  V.  Marshall,  for  the  ap- 
pellees. 

^^  COMSTOCK,  J.  The  complaint  in  this  cause  is  in  two 
paragraphs.  It  is  in  substance  alleged  that  appellants,  who 
were  plaintiffs  below,  are  the  owners  in  fee  simple  of  certain 
jeal  estate  (describing  it)  in  the  city  of  Terre  Haute,  Indiana; 
that  on  the  tenth  day  of  December,  1881,  they  executed  an 
instrument  purporting  to  be  a  trust  deed  conveying  said  land 
to  Erwin  S.  Erney,  trustee,  and  expressing  the  trust  in  the 
following  terms,  to  wit :  "For  the  uses  and  in  trust  as  follows, 
to  wit :  That  he  will  sell,  convey,  and  dispose  of  said  real  estate 
at  the  highest  price  obtainable  therefor,  and  pay  over  and  ap- 
ply the  proceeds  thereof  on  the  liabilities  of  said  Newton 
Rogers,  as  treasurer  of  Vigo  county,  Indiana,  and  for  the  re- 
lief of  the  sureties  of  said  Newton  Rogers  on  his  oiTicial  bond 
or  bonds  as  such  treasurer.''  That  said  instrument  was  exe- 
cuted solely  as  surety  for  the  debts  of  said  Newton  Rogers, 
and  without  any  consideration  whatever  to  the  plaintiff,  Mary 
■J.  Rogers;  that  no  p.<irt  of  the  consideration  came  to  her  or 


May,  1901.]  Rogers  v.  Shewmakeb.  275 

was  used  for  her  or  for  the  benefit  of  her  estate;  that  at  the 
time  of  executing  said  instrument  the  plaintiffs  were  the  awn- 
ers  of  said  land  in  fee  simple  as  tenants  by  entireties,  and  said 
Mary  J.  Rogers  was,  and  still  continues  to  be,  the  wife  of 
said  Newton  Rogere;  that  the  defendants  are  unlawfully  in 
possession  of  said  land,  and  are  unlawfully  and  forcibly  ex- 
cluding plaintiffs  therefrom  under  and  by  virtue  of  the  exe- 
cution of  said  trust  deed  by  plaintiffs  to  said  Erney,  to  the 
damage  of  plaintiffs  of  one  thousand  dollars.  They  ask  for 
the  immediate  possession  of  said  property  and  that  their  title 
thereto  be  quieted,  one  thousand  dollars  damages  for  the  deten- 
tion thereof,  and  all  other  proper  relief.  The  trial  court  sus- 
tained a  demurrer  for  want  of  facts  to  said  complaint.  Appel- 
lants refusing  to  plead  further,  judgmemt  was  rendered  for 
costs  in  favor  of  appellees.  From  that  judgment  appellants 
appeal  and  assign  as  error  the  action  of  the  court  in  sustaining 
the  demurrer  to  each  paragraph  of  the  complaint. 

Section  6964  of  Burns'  Revised  Statutes  of  1894  (Rev.  Stats. 
1881,  sec.  5119)  provides  ^^^  that:  "A  married  woman  shall 
not  enter  into  any  contract  of  suretyship,  whether  as  indorser, 
guarantor,  or  in  any  other  manner;  and  such  contract,  as  to 
her,  shall  be  void."  This  statute  has  been  often  construed  by 
our  supreme  court.  That  tribunal  has,  in  effect,  held  that 
"whenever  the  result  of  a  transaction  is  such  as  to  impose 
upon  the  wife's  property  a  liability  to  answer  for  the  debts  of 
another,  she  must  be  regarded  as  surety  and  entitled  to  the 
protection  of  the  statute."  It  is  settled  in  this  state  that  un- 
der the  statute  of  1881,  section  6964  (5119),  supra,  a  mort- 
gage by  a  married  woman  upon  her  separate  real  estate  to  se- 
cure a  debt  of  her  husband  or  other  person  may  be  defeated 
by  her  in  a  suit  on  the  mortgage,  unless  her  conduct  has  been 
such  as  to  make  an  equitable  estoppel  against  her.  It  has  also 
been  held  that  land  held  by  married  women  as  tenants  by  en- 
tireties is  within  the  protection  of  the  statute:  Stewart  v. 
Babbs,  120  Ind.  568,  23  N.  E.  770;  State  v.  Kennett,  114  Ind. 
160,  16  K  E.  173;  Crooks  v.  Kennett,  111  Ind.  347,  12  N.  E. 
715 ;  Wilson  v.  Logue,  131  Ind.  191,  31  Am.  St.  Rep.  436,  30 
N.  E.  1079;  Dodge  v.  Kinzy,  101  Ind.  102.  And  that  a  mort- 
gage executed  by  her  husband  and  wife  upon  real  estate  so 
held  to  secure  the  debt  of  another  is  invalid  both  as  to  the 
husband  and  wife:  Crooks  v.  Kennett,  111  Ind.  347,  12  N.  B. 
715;  McCormick  etc.  Co.  v.  Scovell,  111  Ind.  551,  13  N".  E.  58. 
That  a  married  woman  is  not  liable  on  her  contract  of  surety- 
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ship  in  this  state  is  not,  therefore,  an  open  question.  In  this 
case  it  is  not  questioned. 

Counsel  for  appellant  contend  that  the  trust  deed  is  a  con- 
tract of  suretyship,  and  is  within  the  inhibition  of  the  statute ; 
that  the  trust  deed  possesses  all  the  characteristics  of  and  was 
in  effect  a  mortgage.  Counsel  for  appellee  argue  that  the  in- 
strument in  question  was  an  unconditional  deed  of  trust,  and 
that  the  deed  of  the  trustee  conveyed  a  good  title  to  the  ap- 
pellees, notwithstanding  the  fact  that  the  money  obtained  was 
used  in  paying  the  debts  of  the  husband. 

Mortgages  and  deeds  of  trust  have  certain  characteristics 
in  common,  but  they  are  distinguishable.  In  1  Jones  on 
Mortgages,  fifth  edition,  section  63,  the  author  says:  "There 
is  a  well-settled  ®^'*  distinction  between  a  deed  of  trust  and 
a  deed  of  trust  in  the  nature  of  a  mortgage,  the  one  being 
for  the  trust  purposes  unconditional  and  indefeasible,  while 
the  other  is  conditioned  and  defeasible,  in  the  same  way  that 
a  mortgage  is." 

In  Hoffman  v.  Mackall,  5  Ohio  St.  124,  131,  64  Am.  Dec. 
637,  the  court  say  that  a  deed  of  trust  in  the  nature  of  a  mort- 
gage is  a  conveyance  in  trust  by  way  of  security  subject  to  a 
condition  of  defeasance  or  redeemable  at  any  time  before  the 
sale  of  the  property.  By  an  absolute  deed  of  trust,  the  grantor 
parts  absolutely  with  the  title  which  vests  in  the  grantee  un- 
conditionally for  the  purpose  of  the  trust.  The  latter  is  a 
conveyance  to  a  trustee  for  the  purpose  of  raising  a  fund  to 
pay  debts,  while  the  former  is  a  conveyance  in  trust  for  the 
purpose  of  securing  a  debt  subject  to  a  condition  of  defeasance. 

In  Turpie  v.  Lowe,  114  Ind.  37,  15  N.  E.  839,  at  page  48 
(114  Ind.,  15  N".  E.  839),  the  court,  after  quoting  the  syllabus 
of  Woodruff  V.  Eobb,  19  Ohio,  212,  sets  out  the  following  por- 
tion of  the  opinion:  "Now,  the  difference  between  a  convey- 
ance to  a  trustee,  for  the  purpose  of  raising  a  fund  to  pay 
debts,  and  the  conveyance  for  the  purpose  of  securing  a  debt 
in  case  of  the  default  of  the  debtor,  by  a  time  limited,  is  very 
apparent.  In  the  first  case,  the  title  is  vested  absolutely,  by 
the  conveyance  itself,  in  the  grantee,  for  the  purpose  of  the 
trust.  The  intention  of  the  grantor  is  to  part  absolutely  with 
his  litle.  In  the  latter  case,  if  the  grantor  perform  his  legal 
obligation,  according  to  its  terms,  he  retains  hia  property.  His 
title  is  as  perfect  as  if  such  conveyance  had  never  been  made. 
The  one  is  a  deed  of  trust,  the  other  a  mortgage."  In  the 
iame  opinion  the  court  quotes  from  the  opinion  of  Hoffman 
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T.  "Mackall,  5  Ohio  St.  124,  131,  65  Am.  Dec.  637;  both  cases 
are  cited  with  approval;  citing  also  2  Perry  on  Trusts,  sees. 
602a,  602g,  and  Shillaber  v.  Robinson,  97  U.  S.  68. 

So  far  as  we  are  advised  of  its  terms  by  the  record,  the  in- 
strument under  consideration  is,  judged  by  approved  defini- 
tiontj,  an  absolute  deed  of  trust  for  the  purpose  named.  **^* 
Presumably,  appellees  are  in  possession  as  purchasers  by  vir- 
tue of)  and  in  pursuance  of,  the  execution  of  the  power  given 
to  the  trustee. 

That  husband  and  wife  can  convey  real  estate  of  which  they 
are  seised  as  tenants  by  entireties  cannot  be  denied;  nor  that 
they  can  make  such  disposition  of  the  proceeds  as  they  may 
see  fit.  Had  the  land  in  question  been  sold  and  conveyed  by 
appellants  to  a  third  party,  it  cannot  be  doubted  but  that  they, 
or  either  of  them,  with  the  consent  of  the  other,  might  have 
applied  the  proceeds  to  the  payment  of  the  husband's  debts, 
or  might  have  given  it  away,  and  thus  passed  a  good  title  there- 
to. If  this  could  have  been  done  without  the  intervention  of 
a  trustee,  we  see  no  reason  why  it  could  not  have  been  done  by 
their  trustee.  "The  purchasers  of  land  under  powers  take 
under  the  deed  in  which  the  powers  ar.e  created ;  it  is  as  if  the 
purchaser's  name  was  inserted  in  the  deed" :  2  Perry  on  Trusts, 
6th  ed.,  bottom  p.  178.  "In  all  cases,  the  legal  title  is  in  the 
trustee  under  the  trust  deed  if  the  deed  purports  to  convey  the 
title ;  such  a  title,  however,  is  defeasible  upon  the  performance 
by  the  grantor  of  the  obligations  undertaken  by  him.  The 
performance  of  the  conditions  of  the  deed  on  the  part  of  the 
grantor,  or  tender  of  performance  before  the  sale,  will  defeat 
the  power  of  sale  in  a  mortgage  or  deed  of  trust" :  2  Perry  on 
Trusts,  eec.  602. 

As  claimed  by  counsel  for  appellants,  the  purchasers  took 
with  notice  of  the  purpose  of  the  trust  that  the  lands  were 
to  be  sold  to  pay  the  debts  of  the  husband.  If  the  trust  was 
faithfully  discharged,  its  object  was  accomplished  and  its  exe- 
cution binding.  The  right  of  a  wife  to  alienate  her  lands 
by  joining  in  the  grant  with  her  husband  is  absolute;  and  as 
the  proceeds  are  her  separate  property,  she  may  apply  them 
to  the  payment  of  her  husband's  debts,  or  to  any  other  use. 
It  follows  that  she  may,  her  husband  joining  in  the  convey- 
ance, convey  an  estate  held  with  him  by  entireties,  and,  with 
his  consent,  make  a  like  disposition  of  the  proceeds. 

***  If  the  instrument  ^be  held  to  be  a  mortgage,  or  a  trust 
deed  in  the  nature  of  a  mortgage,  the  property  being  Bold 
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thereunder  pursuant  to  the  power  it  gave,  in  the  absence  of 
fraud,  the  rights  of  the  grantors  were  terminated.  The  mort- 
gagt^  of  a  married  woman  to  secure  the  payment  of  the  debt  of 
another  is  not  void,  but  voidable,  and  the  defense  of  coverture 
is  lost  when  it  is  not  set  up  in  the  case  of  a  mortgage  before  the 
decree  or  order  of  sale  is  made,  and  before  the  sale  in  the  case 
of  a  trust  deed :  Tuthill  v.  Tracy,  31  N.  Y.  157.  See,  also,  the 
recent  case  of  Maynard  v.  Waidlich,  156  Ind.  562,  6a  N.  E. 
348.  By  section  3407  of  Bums*  Revised  Statutes  of  1894, 
every  power,  beneficial  or  in  trust,  is  irrevocable  unless  an  au- 
thority to  revoke  is  named  in  the  instrument  creating  the 
same. 

From  Turner  v.  Johnson,  10  Ohio,  204,  208,  we  quote  the 
following:  "In  Eaton  v.  Whiting,  3  Pick.  484,  it  was  holden 
by  the  supreme  court  of  Massachusetts  that  while  the  power 
to  sell,  in  a  mortgage,  was  unexecuted,  there  was  a  right  to 
redeem,  and  it  remained  in  the  mortgagor,  until  sale  of  the 
land,  in  pursuance  of  the  power,  to  a  person  intending  to  take 
an  irredeemable  estate.  In  President  etc.  of  Bank  of  Metropo- 
lis V.  Guttschlick,  14  Pet.  19,  it  is  said  in  the  case  of  a  trust 
deed,  'that  unless  there  is  some  extrinsic  matter  of  equity,  the 
only  right  of  the  grantor  is  to  what  surplus  money  may  re- 
main after  the  liquidation,  of  the  debt  for  which  the  property 
was  sold.'" 

JTo  fraud  or  irregularity  is  charged  in  the  discharge  of  the 
trust;  the  sale  was  made  presumably  in  all  respects  pursuant 
to  the  power. 

Ability,  not  inability,  is  the  rule  as  to  the  capacity  of  mar- 
ried women  to  enter  into  contracts.  In  Nichol  v.  Hays,  20 
Ind.  App.  369,  50  N.  E,  768,  this  court  decided  that  if  a  mar- 
ried woman,  her  husband  joining  her,  conveys  her  separate 
real  estate  by  deed  of  general  warranty  in  payment  of  her  hus- 
band's debt  to  the  grantee,  who  accepts,  she  is  liable  on  the 
warranty  for  failure  of  title. 

But  whether  the  instrument  be  considered  an  unconditional 
•*''  trust  deed  or  a  trust  deed  in  the  nature  of  a  mortgage,  the 
purpose  of  the  instrument  having  been  carried  out  and  the 
trust  executed,  the  attempt  after  years  of  acquiescence  to  have 
the  property  restored  to  appellants  is  made  too  late.  Appel- 
lants ask  that  that  should  be  undone  which  was  done  pursuant 
to  their  direction.  As  disability  is  the  exception  to  the  ca- 
pacity of  married  women  to  contract,  the  facts  should  clearly 
show  the  party  seeking  relief  to  be  within  the  exception. 

Judgment  afi&rmed. 
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Estates  by  tlie  Entireties  are  discussed  in  the  monographic  note 
to  Den  V.  Hardenbergh,  18  Am.  Dec.  377-389.  A  wife  may  convey 
or  mortgage  her  Interest  in  an  estate  held  by  herself  and  her  hus- 
band as  tenants  by  the  entireties:  Branch  v.  Polk,  61  Ark.  388,  54 
Am.  St.  Rep.  266,  33  S.  W.  424;  Howell  v.  Folsora,  38  Or.  184,  84  Am. 
6t  Rep.  785,  63  Pac.  116.  But  It  is  decided  in  Wilson  v.  Logue, 
131  Ind.  191,  31  Am.  St.  Rep.  426,  30  N.  E.  1079,  that  a  mortgage 
and  note  executed  by  a  husband  and  wife  to  secure  the  payment 
of  a  loan  made  to  him  cannot  be  enforced  against  her  when  the- 
property  embraced  in  the  mortgage  is  held  by  them  by  the  en- 
tireties. Compare  Trimble  v.  State,  145  Ind.  154,  57  Am.  St.  Rep. 
163,  44  N.  E.  260. 

Estoppel  Against  Married  Women  to  avoid  their  deeds  and  morfc« 
gages  is  discussed  in  the  monographic  note  to  Trimble  T.  Btate» 
57  Am.  St  Rep.  170-177. 


BOWLES  V.  INDIANA  EAILWAY  COMPANY. 

[27  Ind.  App.  672,  62  N.  B.  94.] 

MASTER  AND  SERVANT— EMPLOYE  OR  PASSPJNGBR.— 
If  workingmen  engaged  in  constructing  a  trolley  line  are  trans- 
ported to  and  from  their  work  in  a  conveyance  furnished  by  the 
railway  company,  they  are,  while  thus  being  transported,  em- 
ployes, and  not  passengers,     (pp.  279,  281.) 

MASTER  AND  SERVANT— EMPLOYE  OR  PASSENGER.— 
If  an  employs  is  being  earned  by  his  employer  in  the  conveyance 
of  the  latter  to  and  from  the  work,  the  former  is  regarded,  not  as 
a  passenger,  but  as  an  employe;  though  if  he  is  being  carried 
merely  for  his  own  convenience,  pleasure,  or  business,  he  Is  a  pas- 
senger,   (p  281.) 

MASTER  AND  SERVANT— INJURY  TO  SERVANT— PLEAD- 
ING.— The  rule  that  requires  an  employ^,  in  an  action  against  his 
employer  for  personal  Injuries,  to  negative  in  his  complaint  the 
knowledge  of  danger  involved  In  the  employment,  is  not  affected 
by  a  statute  making  it  unnecessary  for  the  plaintiff,  In  actions  for 
personal  inluries,  to  allege  or  prove  the  want  of  contributory  neg- 
ligence,   (p.  282.) 

0.  M.  Conley  and  H.  C.  Dodge,  for  the  appellant. 

W.  L.  Stonex  and  C.  C.  Black,  for  the  appellee. 

®^  BLACK,  J.  The  complaint  of  the  appellant,  a  de- 
murrer to  which  for  want  of  sufficient  facta  was  sustained, 
showed  that  he  was  in  the  employment  of  the  appellee,  con- 
structing a  trolley-wire  line,  being  one  of  a  numher  of  work- 
men so  engaged;  that  the  appellee  furnished  a  team  and 
wagon,  which  was  used  for  the  purpose  of  transporting  the 
appellant  and  his  fellow-workmen  from  Elkhart  to  their  work 
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on  the  line,  and  of  transporting  them  back  from  their  work 
to  get  their  dinners,  and  at  night  when  work  had  ceased ,  which 
team  had  been  used  for  such  purpose  and  had  transported  the 
appellant  and  the  other  workmen  to  and  from  this  work  for 
two  months  before  the  11th  of  September,  1899;  that  the  team 
'**wa8  fractious  and  what  is  called  a  runaway  team,"  of  which 
the  appellee  had  knowledge  at  all  times,  and  it  had  run  away 
several  times  before  that  date,  ^''^  all  of  which  was  well  known 
to  the  appellee,  whereupon  the  appellee,  because  of  his  knowl- 
edge aforesaid,  hired  a  man  as  an  expert  teamster  to  drive  and 
control  the  team  in  said  work;  that  on  the  day  above  mentioned 
"said  expert  teamster"  was  in  charge  and  driving  the  team, 
and  the  appellee  represented  to  the  appellant  and  his  fellow- 
workmen  that  the  team,  handled  by  the  expert  driver,  was  per- 
fectly safe  in  his  charge,  and  that  the  appellant  and  his  com- 
rades would  not  incur  any  danger  whatever  in  accepting  such 
transportation  by  the  team;  that  appellant  believed  that  the 
team  so  managed  and  so  handled,  as  represented  by  the  ap- 
pellee* was  safe  and  would  not  run  away ;  that  on  the  day  af ore- 
€aid  the  appellant  and  the  other  men  were  working  on  said  line 
■for  the  appellee,  "and  under  and  by  virtue  of  said  orders"  were 
•carried  by  eaid  team,  said  driver  in  charge,  at  and  upon  the 
line,  to  continue  their  work,  and  were  instructed  that  the  team 
would  return  at  dinner  time,  and  that  the  appellant  and  the 
others  would  be  transported  by  it  to  eat  their  dinner ;  that  the 
"team  handled  by  said  driver  did  go  to  the  place  where  the  ap- 
pellant was  at  work,  and  took  him  and  the  others  to  a  place 
where  there  was  water,  where  they  could  eat  their  dinner; 
that  after  dinner,  on  the  way  back  to  work,  the  team  ran  away 
-with  the  wagon  and  the  appellant  and  others,  with  the  e3q)ert 
teamster  driving;  that  he  partially  succeeded  in  stopping  the 
team,  and  when  it  was  nearly  stopped,  the  appellant  attempted 
to  get  out  of  the  wagon,  whereupon  the  team  again  began  to 
run,  and  by  a  sudden  jerk,  while  he  was  so  attempting,  and 
ky  the  sudden  attempt  to  run  again,  the  team  threw  the  ap- 
pellant upon  the  ground,  and  in  the  fall  he  broke  his  collar 
"bone,  etc.,  to  his  damage,  etc. 

In  such  a  case  it  may  be  an  important  matter  to  determine 
■whether  the  status  of  the  person  for  whose  injury  the  action  is 
prosecuted  was  that  of  a  passenger  being  carried  by  the  defend- 
ant, either  for  hire  or  gratuitously,  or  *''*  was  that  of  a  ser- 
vant of  the  defendant.  If  a  passenger,  the  defendant  would 
be  under  obligation  to  exercise  the  highest  care  and  would  be 
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liable  for  injury  through  slight  negligence,  and  the  maxim  re- 
spondeat superior  would  be  applicable;  but  if  a  servant,  the 
master  would  be  under  obligation  to  exercise  only  ordinary 
care,  and  would  be  liable  for  injury  through  the  want  of  it, 
and  if  the  injury  accrued  from  one  of  the  ordinary  risks  of  the 
service,  the  hazard  of  which  was  assumed  by  the  injured  per- 
son as  an  employe,  there  could  be  no  recovery. 

In  the  case  before  us  the  conveyance  of  the  plaintiff  and 
his  fellow-workmen  by  the  employer  was  for  the  mutual  con- 
venience of  the  parties,  no  compensation  being  rendered  or 
required.  The  transportation  of  the  laborers  was  one  of  the 
means  by  which  the  employer  procured  the  doing  of  the  work. 
In  view  of  the  migratory  character  of  the  service,  such  trans- 
portation facilitated  the  prosecution  of  the  work,  and  was  bene- 
ficial to  both  employer  and  employes.  It  was,  by  the  conduct 
of  the  parties,  if  not  by  their  express  agreement,  an  ingredient 
and  instrumentality  of  the  employment.  It  can  hardly  be 
said  that  the  plaintiff  was  not  in  the  employment  of  the  de- 
fendant while  so  riding,  in  both  a  legal  and  popular  sense. 
Such  conveyance  seems  to  have  been  contemplated  by  the  par- 
ties as  a  matter  within  the  regular  course  of  the  employment. 
It  i«  true  that  the  plaintiff's  service  did  not  include  the  man- 
agement or  care  of  the  vehicle  or  of  the  horses  drawing  it,  but 
it  included  the  riding  in  the  conveyance  furnished  by  the  em- 
ployer as  a  means  of  prosecuting  the  work  in  the  manner  con- 
templated by  the  parties  to  the  contract  of  service.  It  was 
arranged  between  the  employer  and  the  employe  that  the  latter 
would  thus  go  and  come  with  his  fellow-workmen,  thereby  ex- 
pediting the  work  with  greater  convenience  for  all  concerned. 
The  employe  was  doing  something  for  the  employer  when  and 
by  riding  in  the  mode  provided  by  the  latter  for  the  more  con- 
venient carrying  forward  of  the  master's  ®'^'*  service,  though 
at  the  same  time  the  servant  was  participating  in  a  privilege 
which  he  could  have  foregone  without  neglect  of  his  service, 
though  at  trouble  or  cost  to  himself,  and  which  therefore  con- 
stituted some  inducement,  if  not  compensation,  for  the  under- 
taking to  perform  the  labor  for  which  he  was  employed.  It 
was  connected  with  the  employment.  The  defendant  was  not 
carrying  the  plaintiff  gratuitously  for  the  mere  accommoda- 
tion of  the  latter  without  regard  to  the  relation  between  them 
created  in  their  contract,  but  was  doing  so  because  of  that  re- 
lation and  as  an  incident  of  the  employment. 
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The  general  rule  may  be  said  to  be  that  where  an  employ^ 
is  being  carried  by  his  employer  in  the  conveyance  of  the  lat- 
ter to  and  from  the  work  for  which  the  former  is  employed,  he 
is  regarded  not  as  a  passenger,  but  as  an  employ^;  though  if 
he  is  being  carried  merely  for  his  own  convenience,  pleasure, 
or  business,  he  is  a  passenger:  Thompson's  Carrier  of  Passen- 
gers, 46,  sec.  6;  Russell  v.  Hudson  River  R.  R.  Co.,  17  N.  Y. 
134;  Ross  v.  New  York  etc.  R.  R.  Co.,  6  Hun,  488;  Ross  v.  New 
York  etc.  R.  R.  Co.,  74  N.  Y.  617;  Vick  v.  New  York  etc.  R.  R, 
Co.,  95  N.  Y.  267,  47  Am.  Rep.  36;  McGuirk  v.  Shattuck,  160 
Mass.  45,  39  Am.  St.  Rep.  454,  35  N.  E.  110;  Gillshannon  v. 
Stony  Brook  R.  R.  Corp.,  10  Cush.  228 ;  Abend  v.  Terre  Haute 
etc.  R.  R.  Co.,  Ill  111.  202,  53  Am.  Rep.  616 ;  Gormley  y.  Ohio 
etc.  Ry.  Co.,  72  Ind.  31;  Sullivan  v.  Toledo  etc.  Ry.  Co.,  58 
Ind.  26 ;  Cooper  v.  Wabash  R.  R.  Co.,  11  Ind.  Ap.  211,  38  N. 
E.  823. 

The  relation  between  the  parties,  we  think,  was  that  of 
employer  and  employ^;  but  whether  their  relation  was  such 
or  was  that  of  carrier  and  passenger,  the  injury  not  being 
ehown  to  have  been  inflicted  willfully,  there  could  be  no  re- 
covery without  negligence  on  the  part  of  the  appellee.  The 
complaint  does  not  charge  any  act  or  omission  of  the  appellee 
as  negligent,  or  show  that  the  injury  was  occasioned  by  the 
appellee's  negligence.  It  is  not  charged  that  the  appellee  was 
negligent  in  the  selection  of  the  driver,  or  that  ^"^^  the  driver 
in  any  respect  was  incompetent  or  negligent.  Whatever  might 
be  the  effect  as  evidence  of  the  use  of  such  a  team  for  such  a 
purpose,  it  cannot  be  said  that  a  pleading  thus  showing  the  use 
of  the  team  in  care  of  a  competent  driver  charges  negligence 
without  80  characterizing  the  use  in  the  pleading. 

Instead  of  stating  want  of  knowledge  of  the  character  of  the 
team  on  the  part  of  the  appellant,  and  thereby  negativing  the 
assumption  by  him  of  the  hazard  of  the  danger,  it  is  indicated 
that  he  had  known  the  fault  of  the  team  for  two  months,  dur- 
ing which  he  had  been  riding  to  and  from  his  work  drawn  by 
the  same  team. 

In  actions  for  damages  brought  on  account  of  the  alleged 
negligence  of  any  person,  copartnership,  or  corporation,  for 
causing  personal  injuries  or  the  death  of  any  person,  it  is  not 
now  necessary  in  this  state  for  the  plaintiff  to  allege  or  prove 
the  want  of  contributory  negligence  on  his  part  or  on  the  part 
of  the  person  for  whose  injury  or  death  the  action  is  brought; 
but  such  contributory  negligence  is  matter  of  defense,  which 
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may  be  proved  under  an  answer  of  general  denial :  Bums'  Rev. 
Stats.    1901,  sec.  359a. 

But  the  well-settled  rule  that  in  an  ordinary  action  against 
an  employer  to  recover  for  the  injury  or  the  death  of  an  em- 
ploy6  through  negligence  of  the  employer,  the  plaintiff  shall 
negative  knowledge  on  the  part  of  the  employ^  of  the  danger 
through  fault  in  the  employment  or  retention  of  servants,  or 
want  of  safety  of  implements  or  appliances,  is  not  abolished 
or  modified  by  this  statute,  such  denial  of  knowledge  being  re- 
quired for  the  purpose  of  showing  that  the  danger  was  not  vol- 
untarily assumed  as  one  of  the  ordinary  risks  of  the  service; 
Indiana  etc.  Ey.  Co.  v.  Dailey,  110  Ind.  75,  10  N.  B.  631 ;  Lou- 
isville etc.  Ry.  Co.  v.  Sandford,  117  Ind.  265,  19  K  E.  770; 
LouisvUle  ete.  Ry.  Co.  v.  Corps,  124  Ind.  427,  24  N".  E.  1046; 
Evansville  etc.  R.  R.  Co.  v.  Duel,  134  Ind.  156,  33  N.  E.  355; 
Louisville  etc.  R.  R.  Co.  v.  Miller,  140  Ind.  685,  40  N.  E.  116; 
Peerless  Stone  Co.  v.  Wray,  143  Ind.  574,  42  N.  E.  927;  Louis- 
ville etc.  ^''^  R.  R.  Co.  V.  Kemper,  147  Ind.  561,  47  N.  E.  214; 
Clark  County  etc.  Co.  v.  Wright,  16  Ind.  App.  630,  45  N.  E. 
817 ;  Chicago  etc.  R.  R.  Co.  v.  Wagner,  17  Ind.  App.  22,  45  N. 
E.  76,  1121;  McFarlan  Carriage  Co.  v.  Potter,  21  Ind.  App. 
692,  51  N.  E.  737;  McFarlan  Carriage  Co.  v.  Potter,  153  Ind. 
107,  53  N.  E.  465. 

Where,  the  danger  being  equally  oprai  and  known  to  both 
the  employe  and  the  employer,  the  former  has  voluntarily  con- 
tinued in  the  service  making  no  complaint,  and  the  latter  has 
made  no  promise  concerning  it,  there  can  be  no  recovery :  Big 
Creek  Stone  Co.  v.  Wolf,  138  Ind.  496,  38  N.  E.  52;  Diamond 
Plate  Glass  Co.  v.  De  Hority,  143  Ind.  381,  40  N.  E.  681; 
LouisvUle  etc.  R.  R.  Co.  v.  Kemper,  147  Ind.  561,  47  N.  E.  214; 
Wolf  V.  Big  Creek  Stone  Co.,  148  Ind.  317,  47  N.  E.  664;  East 
Chicago  etc.  Co.  y.  WUliams,  17  Ind.  App.  573,  47  N.  E.  26. 

The  pleading  before  us  is  so  manifestly  bad  that  it  Bcarcely 
requires  extensive  comment. 

Judgment  afiSrmed.* 


Passenger  or  Employe.— An  employfi  of  a  railroad  company 
traveling  from  his  home  to  his  post  of  duty  and  back  upon  the 
cars  of  the  company  free  of  charge,  as  stipulated  for  In  the  contract 
of  employmont,  Is  not  a  passenger:  Vlck  v.  New  York  etc.  R.  R. 
Co.,  95  N.  T.  267,  47  Am.  Rep.  86;  monographic  note  to  Illinois 
Cent.  R.  R.  Oo.  v.  O'Keefe,  61  Am.  St.  Rep.  75,  97;  lonnone  v. 
New  York  etc.  R.  R.  Co.,  21  R.  I.  452,  79  Am.  St.  Rep.  812,  44  Atl. 
692.  Other  authorities  hold  that  an  employfi  of  a  railroad  company 
who  is  given  free  transportation  to  and  from  bis  work  is  a  passon- 
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arer  while  thus  being  transported:  McNulty  t.  Pennsylvania  R.  B. 
Co.,  182  Pa.  St  479,  01  Am.  St  Rep.  721,  38  Ati.  524;  Doyle  r. 
Pltchburg  R.  R.  Co..  162  Mass,  66,  44  Am.  St  Rep.  335,  37  N.  B. 
770;  Dickinson  v.  West  End  St  Ry.  Oo.,  177  Mass.  365,  83  Am. 
St.  Rep.  284,  59  N.  B.  60. 

An  Employe  Assumes  Such  Bisks  as  are  Incident  to  the  dis- 
charge of  his  duties,  when  he  .accepts  the  employment  with  full 
knowledge  of  the  risks  of  his  situation:  Hurst  y.  Kansas  City  etc. 
R.  R.  Co.,  163  Mo.  309,  85  Am.  St  Rep.  639,  63  S.  W.  695.  But  see 
Oundlach  t.  Schott,  192  DL  500.  85  Am.  St  Rep.  848,  61  N.  B.  332. 
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SMITH    ▼.    NEW    ORLEANS    AND    NORTHEASTERN 

RAILROAD  COMPANY. 

[106  La.  11,  30  South.  265.] 

CARRIERS— SPECIAL  CONTRACT— GOODS  IN  BOND.— 
If  a  carrier  is  clearly  instructed  to  carry  goods  "in  bond,"  and, 
disregarding  such  instructions,  takes  the  goods  out  of  bond  without 
authority,  thus  rendering  them  of  less  value  and  causing  a  loss  at 
the  point  of  destination,  he  is  liable  for  actual  damages,    (p.  290.) 

CARRIERS— SPECIAL  CONTRACT— LIABILITY  OF  CON- 
NECTING CARRIERS.— If  goods  are  shipped  "in  bond"  over  con- 
necting lines,  and  both  carriers  participate  in  talking  them  out  of 
bond,  contrary  to  instructions,  thereby  rendering  them  of  less 
value  and  causing  a  loss  at  the  place  of  destination,  the  liability 
for  the  actual  damages  is  solidary  as  between  the  two  carriers, 
(p.  292.) 

H.  J.  Leovy  and  Rice  &  Montgomery,  for  the  appellan'ts. 

Denegre,  Blair  &  Denegre  and  H.  H.  Hall,  for  the  appellee. 

**  BREAUX,  J.  Plaintiff  claims  damages  in  the  sum  of 
two  thousand  one  hundred  and  edghty-two  dollars  and  sixty- 
six  cents,  growing  out  of  defendant's  **  failure  to  carry  a 
consignment  of  rice  in  hond.  Plaintiff  avers,  substantially, 
that  two  hundred  and  eighteen  thousand  two  hundred  and 
sixty  pounds  of  rice  were  shipped  to  it  from  Hamburg  on 
the  steamship  *T)almetia,"  due  to  arrive  in  Charleston, 
South  Carolina,  in  May,  1898;  that  through  their  agents, 
the  defendant  railroads  applied  to  plaintiff  for  the  trans- 
portation of  the  consignment  over  their  line  of  railroads 
from  the  port  above  named  to  New  Orleans;  that  plaintiff 
made  known  to  these  agents  that  it  wanted  the  rice  carried 

(286) 
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in  bond,  as  sanctioned  by  a  statute  of  the  United  States  (with- 
out custom  duty),  and  that  for  that  reason  they  were  not  will- 
ing to  pay  "the  custom  duty  of  two  per  cent  per  pound,  at  the 
port  of  Charleston ;  that  after  having  been  informed  of  plain- 
tiff's desire,  the  defendants*  agents  advised  it  of  their  willing- 
ness and  ability  to  transport  this  rice  on  the  conditions  before 
stated;  that  on  receiving  this  information,  plaintiff  delivered 
its  bill  of  lading  to  the  agents  of  the  Northeastern  Railroad 
Company,  who  promised  to  make  all  needful  arrangements 
with  the  steamship  before  named  and  with  the  custom-house 
authorities  at  Charleston,  and  with  other  connecting  railroads, 
for  the  transportation  of  the  rice  through  to  New  Orleans  in 
bond,  without  payment  of  custom  duties ;  that  the  said  railroad 
company  bound  itself  to  deliver  this  rice  in  bond  to  plaintiff 
in  New  Orleans  for  twenty-five  cents  per  hundred  pounds  for 
all  charges. 

The  invoice,  dated  May  10,  1898,  issued  in  Hamburg  for  the 
one  thousand  bags  of  rice  in  question,  which,  in  due  time,  was 
placed  in  the  hands  of  the  "Plant  Railroad  system'*  after  the 
arrival  of  the  steamship  "Dalmetia*'  at  Charleston,  among 
other  statements,  contained  the  following:  "To  be  shipped  per 
Str.  'Dalmetia*  to  Charleston  in  bond  for  New  Orleans."  On 
May  25th,  the  agent  here  wrote  to  the  representative  of  the 
"Plant  system,**  inclosing  the  invoice  to  which  we  have  just 
referred.  The  letter  contained  the  following,  among  other 
stateonents :  "As  I  understand  it,  the  Plant  system  is  a  bonded 
line,  and  there  will  be  no  difficulty  in  handling  the  business 
to  New  Orleans.  All  custom-house  duties  to  be  paid  here  by 
Smith  Bros.  &  Co.,  Limited.** 

A  member  of  the  plaintiff  firm  testified  that  when  he  deliv- 
ered the  bill  of  lading  to  the  agent  in  New  Orleans,  in  the 
presence  of  the  agent  of  the  "Plant  system"  who  was  here 
at  that  time,  he  stated  to  them  that  it  was  necessary  for  the 
rice  to  come  in  bond.  He  also  stated  as  a  witness  that  he 
declined  to  turn  over  his  rice  to  a  rival  system  of  railroads 
to  be  hauled  for  the  same  rate,  as  he  was  led  to  believe  that 
the  "Plant  system'*  was  a  bonded  road. 

**  As  relates  to  the  "Plant  system,*'  its  codefendant,  the 
New  Orleans  and  Northeastern  Railroad  Company,  charges 
that  the  former  agent  of  the  "Plant  system'*  falsely  repre- 
sented that  their  system  was  a  bonded  line,  and  also  repre- 
sented that  they  could  bring  the  rice  from  Charleston  to  Now 
Orleans  without  the  payment  of  duty,  and  that  they  paid 
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the  duty,  although  well  aware  that  they  ought  not  to  have 
paid  it.  This  defendant  avers  that  the  judgment  of  the  lower 
court  released  the  New  Orleans  and  Northeastern  Railroad 
Company  from  all  liability,  and  held  its  codefendant,  the 
"Plant  system,"  for  the  damages,  because  it  had  not  com- 
mitted the  breach  of  contract  of  which  plaintiff  complained; 
that  it  was  pretended  by  the  officers  of  the  "Plant  system" 
that  their  officials  had  been  misled  by  a  letter  of  instructions 
sent  by  the  agent  of  the  New  Orleans  and  Northeastern  Rail- 
road Company,  a  position  not  sustained  in  the  district  court; 
that  the  officers  of  the  "Plant  system"  always  understood  that 
the  rice  in  question  was  to  be  shipped  in  bond;  that  they  were 
informed  by  the  customs  officials  in  Charleston  that  their 
line  was  not  a  bonded  road,  and,  instead  of  notifying  plain- 
tiff, they  purposely  withheld  the  information  until  June  2d, 
and  after  they  paid  the  duties,  and  that  this  was  done  only 
in  order  to  cover  the  freight  upon  'the  haul. 

It  appears  that  about  June  the  rice  arrived  in  New  Orleans, 
but  not  in  bond,  in  violation  of  the  agreement  to  which  we 
have  just  referred.  The  New  Orleans  and  Northeastern  Rail- 
road Company  refused  to  deliver  the  rice  to  plaintiff  without 
payment  to  it  of  the  custom  charges,  amounting  to  four  thou- 
sand three  hundred  and  sixty-two  dollars  and  twelve  cents,  and 
the  freight  charges  of  twenty-five  cents  per  hundred  pounds. 
To  prevent  loss  and  to  avoid  a  forced  sale,  plaintiff  paid  these 
amounts  under  protest,  and  reserved  all  of  his  rights  to  sue 
for  and  recover  the  amount  thus  paid  to  this  railroad. 

Plaintiff  in  its  petition  sets  out  at  some  length  the  loss  it 
incurred  in  consequence  of  defendants'  disregard  and  violation 
of  the  agreement  as  stated,  growing  out  of  the  fact,  it  avers  in 
substance,  that  the  rice  oould  have  been  more  profitably  handled 
and  sold  here  in  bond  than  with  the  custom  duties  paid, 
for  the  reason  that  if  it  had  been  in  bond  it  could  have  been 
exported  to  foreign  markets,  or  it  could  have  been  sold  to  the 
United  States  government,  which,  at  the  time,  was  buying 
large  quantities  of  such  food  for  its  armies,  and,  further,  that 
plaintiff  could  not  profitably  handle  so  large  a  quantity  of  rice 
not  in  bond,  owing  to  the  limited  sales  of  rice  in  the  local 
market  at  the  time;  plaintiff  charges  that  all  these  facts  were 
well  known  to  the  defendants  when  they  promised  to  transport 
the  rice  in  bond. 

*'*  Plaintiff  avers  that  it  had  to  sell  this  rice  in  the  local 
market  for  less  than  it  cost,  and  that  if  the  defendant  had 
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complied  with  their  contract  as  a  common  carrier,  instead  of 
losing,  it  would  have  made  a  profit.  It  claimed  from  the 
defendants  in  solido  the  amount  of  loss  it  alleges  it  has  sus- 
tained and  the  profits  it  would  have  made.  The  final  balance 
of  the  exhibit  annexed  to  the  petition  reads:  "Actual  losp  per 
pound,   $.0156." 

The  defendants  filed  separate  answers.  The  New  Orlean? 
and  Northeastem  Railroad  Company  admits  that  a  consign- 
ment of  rice  was  made  to  the  plaintiff  as  alleged,  and  espe- 
cially avers  that  it  was  agreed  by  its  agent  with  the  agent 
of  the  "Plant  system"  -that  the  rice  was  to  come  from  Charles- 
ton to  New  Orleans  over  the  "Plant  system"  and  this  defend- 
ant's road  in  bond,  and  that  it  was  understood  that  the  cus- 
toms du'ty  of  two  cents  per  pound  should  not  be  paid  in  the 
pori  of  Charleston. 

This  defendant  avers  that  it  was  in  no  wise  responsible  for 
the  failure  of  the  "Plant  system"  of  railroads  to  carry  out 
the  instructions  received  or  to  fulfill  the  undertaking  it  had 
assumed,  and  that  if  any  payment  of  the  duty  in  question  made 
by  the  "Plant  system"  has  violated  any  contraot  with  plaintiff, 
this  defendant  is  not  responsible  for  its  violation. 

The  other  defendant,  the  "Plant  system,"  alleges,  in  sub- 
stance, in  i-ts  answer,  that  if  any  damage  has  been  suffered, 
plaintiff  alone  was  at  fault  in  communicating  its  instructions 
and  purposes  to  the  agent  of  the  New  Orleans  and  Northeast- 
em  Railroad  Company,  or  in  the  misleading  instructions  givei> 
to  the  representative  of  the  "Plant  system"  by  the  agent  of 
the  New  Orleans  and  Northeastern  Railroad  Company. 

The  judgment  of  the  district  court  is  in  favor  of  plaintiff 
and  against  the  defendant  the  "Plant  system,"  for  the  sura 
of  two  thousand  one  hundred  and  eighty-two  dollars  and  sixty- 
six  cents,  with  legal  interest  from  June  22,  1898,  and  sustains 
the  writ  of  attachment  sued  out  by  plaintiff.  As  relates  to  the 
New  Orleans  and  Northeastern  Railroad  Company,  the  district 
court  rejected  the  demand  of  plaintiff. 

There  is  no  question  but  that  the  plaintiff  desired  to  have 
the  rice  carried  from  Charleston  to  New  Orleans  in  bond, 
and  that  ample  notice  of  plaintiff's  wish  in  this  respect  was 
given  to  the  agent  of  the  New  Orleans  and  Northeastern  Rail- 
road Company  in  New  Orleans.  We  think  that  it  is  equally 
as  evident  that  the  "Plant  system"  was  aware  ^'^  of  the  in- 
structions given  by  plaintiff  for  hauling  the  rice  in  bond. 
While  it  is  true  the  testimony  is  conflicting,  one  of  the  mem- 
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bers  of  the  plaintiff  firm  who  testified  and  the  agent  of  the 
New  Orleans  and  Northeastern  Railroad  Company  agree  in 
the  statement  that  such  was  the  instruction  received  and  af- 
terward communicated  to  the  officials  of  the  "Plant  system." 
The  agent  of  the  "Plant  system"  admitted,  as  a  witness,  that 
his  understanding  and  that  of  the  agent  of  the  New  Orleans 
and  Northeastern  Railroad  Company  was  that  the  "Plant 
8}'stem"  was  a  bonded  line,  but  this  was  error,  as  the  "Plant 
system"  was  not  a  bonded  line  for  south-bound  freight  from 
Charleston. 

We  will  not  dwell  upon  this  particular  issue  at  any  length. 
Before  passing  to  the  consideration  of  another  ground  of  the 
decision,  we  will  state,  without  the  least  hesitation,  with  refer- 
ence to  one  of  the  defendants,  the  "Plant  system,"  that  it 
must  be  held  to  have  been  fully  informed  of  plaintiff's  inten- 
tion regarding  this   consignment. 

Indeed,  both  the  defendants  knew  that  the  goods  were  to 
come  to  New  Orleans  in  bond.  But,  while  virtually  conceding 
this,  the  defendants  urged  that  they  did  not  know  and  that 
plaintiff  did  not  make  the  least  attempt  to  inform  them  of  the 
fact  that  it,  plaintiff,  wished  to  sell  the  goods  to  the  United 
States  government  or  to  ship  them,  duty  unpaid,  to  another 
country.  This  defense  is  particnlarly  urged  by  the  "Plant 
system."  The  contention  on  its  part  is  that  the  New  Orleans 
and  Northeastern  Railroad  Company  did  not  specifically  ex- 
plain to  or  instruct  its  codefendant  (the  "Plant  system")  as 
to  the  intention  of  plaintiff  regarding  the  sale  to  the  United 
States  or  a  reshipment  of  the  goods,  as  just  stated,  and  that 
it,  the  "Plant  system,"  had  the  right  to  infer  that  the  only 
possible  damage  that  plaintiff  could  suffer  would  arise  from 
the  payment  at  Charleston  instead  of  at  New  Orleans,  and 
that  as  no  damage  could  have  arisen  in  that  case,  none  was 
due.     This  is  the  important  question  involved. 

The  proof  is  that  the  grade  of  rice  in  question  could  not 
compete  in  New  Orleans  with  the  domestic  rice,  and  that  it 
was  quite  evident  that  the  rice  was  only  suitable  for  expor- 
tation from  the  port  of  this  city.  In  answer  to  the  proposi- 
tion that  the  low  quality  or  grade  of  the  rice  was  warning 
enough  not  to  take  it  out  of  bond,  that  it  must  have  been 
evident  from  that  fact  that  it  was  intended  for  exportation, 
defendants  deny  that  this  was  a  warning  or  notice  at  all.  We 
can  only  say,  in  deciding  the  question,  that  whether  that  fact 
was  in  itself  a  **  warning  or  not,  defendants  should  not  have 
taken  the  goods  out  of  bond. 
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Viewed  in  the  most  favorable  light,  defendants*  action  was 
hasty  and  ill-advised.  They  must  or  should  have  known  that 
the  owner  had  an  object  in  importing  this  rice  in  bond.  A 
member  of  the  plaintiff  firm  testified  positively  that  one  of 
the  agents  of  the  "Plant  system"  had  been  informed  of  the 
t)bject.  There  are  circumstances  sustaining  the  correctness  of 
that  statement.  The  right  to  ship  in  bond  was  absolute  and 
defendants  should  have  been  extremely  slow  in  interfering 
with  the  right  without   special  instructions. 

In  the  presence  of  the  testimeny,  and  in  view  of  the  sur- 
rounding facts  and  the  rights  of  the  parties,  we  do  not  think 
•it  possible,  in  justice  and  reason,  to  arrive  at  the  conclusion 
ihat  defendants  were  justified.  The  rice  was  intended  by  the 
t)wner  for  exportation  or  for  sale  to  the  United  States,  and  it 
■was  not  for  defendants  to  assume  that  it  was  intended  to  be 
«old  in  New  Orleans. 

It  is  evident  that  on  receipt  of  the  rice  in  bond,  the  plaintiff 
would  have  exported  it  if  it  had  been  to  its  advantage.  It 
appearing  that  it  would  have  been  profitable  at  the  time  to 
export  this  rice,  it  is  not  for  defendants  to  set  up  the  defense 
thar,  if  it  had  been  sold  to  the  United  States  government,  the 
receipt  in  bond  would  not  have  been  of  any  benefit.  The  test, 
as  relates  to  the  measure  of*  damages,  is  the  disposition  which 
plaintiff  might  have  made  of  it  by  exportation,  if  exportation 
■was  to  its  benefit. 

On  this  point  the  defendants  insist,  substantially,  that  no 
-consequence  which  is  not  the  necessary  and  ordinary  result  of 
A  breach  of  the  obligation  can  be  supposed  to  have  been  con- 
templated unless  full  information  be  imparted  to  the  party 
sought  to  be  held  liable  at  the  time  of  entering  into  the  en- 
gagement; in  other  words,  that  the  "special  circumstances'* 
Tendering  it  important  to  plaintiff  that  the  goods  should  ar- 
rive in  New  Orleans  in  bond  were  not  communicated  to  the 
-defendants, '  who,  therefore,  cannot  be  held  to  have  contem- 
plated or  to  have  foreseen  the  damages  which  might  result 
from  the  duties  being  paid  in  Charleston,  citing  articles  1934:- 
1943  of  the  Civil  Code  and  a  number  of  decisions. 

True,  in  this  case,  the  defendants  were  not  guilty  of  fraud 
or  bad  faith,  and,  in  consequence,  the  question  falls  in  some 
degree  within  the  meaning  of  the  articles  just  cited.  But 
we  are  inclined  to  the  opinion  *''  that  these  articles  are  not 
«8  restricted  in  their  scope  as  defendants  would  have  us  take 
them.     The  words  of  one  of  the  articles  are:  "Such  damages 
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as  were  foreseen  or  might  have  been  foreseen.'*  We  think 
that  the  special  condition  attached  to  enable  one  to  recover 
damages  was  directly  brought  home  to  defendants  by  the  re- 
cital contained  in  the  invoice  in  their  possession.  The  dam- 
ages resulting  from  the  breach  might  have  been  foreseen. 
The  loss  in  the  value  of  the  goods  was  a  direct  consequence 
of  the  breach  of  the  obligation.  Besides  information  had 
been  imparted  to  at  least  one  of  the  defendants,  if  not  both, 
ample  enough  to  warn  either  or  both  not  to  j)ay  the  duty. 
This,  as  we  think,  brings  the  case  within  the  rule  furnished  by 
the  cases  cited  by  the  defendants,  the  leading  case  being  Had- 
ley  V.  Baxendale,  9  Ex.  314.  The  decisions  rendered  under 
the  common  and  civil  law  systems,  in  our  opinion,  do  not 
hold  that  one  is  not  responsible  unless  every  damage  possible 
is  brought  home  to  him  in  express  terms  at  the  time  the 
obligation  was  assumed.  It  is  true  that  the  loss  is  limited 
to  the  thing  which  was  the  object  of  the  obligation. 

Pothier  (Dupin's  edition,  volume  1)  illustrates  the  principle 
thus :  "Let  us  suppose  that  I  have  sold  a  thing  having  a  well- 
known  value  in  the  market,  and  which  I  bind  myself  to  de- 
liver within  a  certain  time,  and  that  I  failed  to  comply  with 
my  obligation.  If  in  that  time  the  article  had  increased  in 
value  and  it  could  no  longer  be  purchased  at  the  same  price, 
the  increase  in  price  which  the  buyer  from  me  is  obliged  to 
pay  is  a  damage  which  I  owe,  because  it  is  damage  suffered 
propter  rem  ipsam  non  habitara,  which  is  in  touch  with  the 
thing  which  is  the  object  of  the  contract  and  which  I  might 
have  foreseen."  This  authority  then  gives  examples  of  dam- 
ages which  could  not  have  been  foreseen.  The  latter  do  not 
cover  defendants'  case.  Pothier's  view  has  the  support  of 
the  civil-law  authorities. 

To  conclude  upon  this  subject,  the  carrier  who  takes  goods 
of  a  merchant  out  of  bond,  without  instructions,  and  despite 
the  circumstances  indicating  that  they  had  a  value  in  bond, 
is  not  in  the  situation  of  one  who  could  not  have  foreseen 
the  possibility  of  accruing  damages. 

The  responsibility  of  the  defendants  between  themselves 
gives  rise  to  the  next  question.  The  New  Orleans  and  North- 
eastern Railroad  Company  insists  that  the  breach  of  the  ob- 
ligation was  committed  by  the  "Plant  system,"  and  the  "Plant 
fiystem,"  on  the  other  hand,  contend  that  they  only  carried 
out  instructions  communicated  by  the  agent  of  the  first-named 
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road.  A  letter  was  introduced  in  evidence,  -written  by  *'  tlie 
agent  of  the  New  Orleans  and  Northeastern  Railroad  Com- 
pany, instructing  the  "Plant  system'*  to  pay  the  customs  du- 
ties. This  was  understood,  the  "Plant  system'*  contend,  as 
including  all  cu&toms  duties  paid.  There  were  two  or  more 
different  statements  in  this  letter,  one  leading  to  the  inference 
that  it  was  the  carrier's  wish  (that  is,  the  New  Orleans  and 
Northeastern  Railroad  Company)  that  the  duties  be  paid  in 
Charleston,  and  the  other  that,  in  compliance  with  its  desire, 
they  must  not  be  paid.  There  was  direct  contradiction  in 
the  letter.  The  writer's  testimony  was  admitted  to  explain 
the  meaning  of  the  letter.  To  this  explanation,  counsel  for 
the  "Plant  system"  objected  and  reserved  a  bill  of  exceptions 
to  its  admissibility.  For  the  reasons  just  stated,  the  letter 
was  confusing  and  ambiguous.  The  explanation  was  properly 
heard.  This  witness  said  that  by  the  words  in  the  letter,  "If 
any  customs  duties  accrued  at  Charleston,  please  have  same 
paid  and  billed  against  the  shipment,"  he  meant  if  any  charges 
accrued  while  the  shipment  was  in  bond,  same  were  to  be  paid 
and  billed  against  the  shipment.  The  other  testimony  of  this 
witness  in  this  connection  does  not  relieve  his  company  (the 
New  Orleans  and  Northeastern  Railroad)  from  all  responsi- 
bility. It  remains  that  these  defendant  companies  acted  to- 
gether. One  was  the  continuing  line  of  the  other  in  carrying 
this  freight.  They  both  obligated  themselves  as  carriers,  and 
each,  we  think,  took  a  part  in  securing  this  freight  and  to  that 
end  in  taking  it  out  of  bond.  The  information  gained  by 
one  of  the  officials  at  one  end  of  the  line  was  communicated 
to  the  other  at  the  other  end.  The  errors  of  each  in  the  in- 
terest of  both,  and  with  the  sanction  of  both,  do  not  present 
issues  enabling  us  to  conclude  that  the  damages  were  all  due 
by  one  of  these  railroads. 

As  relates  to  the  amount,  we  do  not  think  that  the  testimony 
would  justify  us  in  reducing  it  lower  than  found  due  by  the 
judgment  of  the  district  court. 

For  these  reasons,  the  judgment  of  the  district  court  is 
avoided,  annulled,  and  reversed,  and  it  is  now  ordered,  ad- 
judged, and  decreed  that  there  be  a  judgment  in  favor  of 
plaintiff  against  defendants  in  solido  for  the  sum  of  two  thou- 
eand  one  hundred  and  eighty-two  dollars  and  sixty-six  cents, 
with  interest  at  five  per  cent  from  June  22,  1898,  until  paid. 
It  is  further  ordered  that  the  writ  of  attachment  herein  issued 
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be  maintained  with  plaintiff's  lien  and  privilege  on  the  prop- 
erty attached. 

Costs  of  appeal  are  to  be  taxed  to  defendants  and  appellants. 

Monroe,  J.,  concurs  in  the  decree. 

Eehearino:  refused. 


Connecting  Carriers  may  be  Jointly  Liable  for  losses  or  Injuries 
npoD  any  part  of  the  line:  Barter  v.  Wheeler,  49  N.  H.  9,  6  Am. 
Rep,  434.  Compare  Hot  Springs  R.  R.  v.  Trlppe,  42  Ark.  465,  48 
Am.  Kep.  65:  and  see  the  monographic  note  to  Wells  v.  Thomas, 
72  Am.  Dec.  2.30-247,  on  the  liabilities  of  connecting  carriers.  That 
<iue  in  whose  hands  goods  are  found  injured  is  presumed  to  have 
caused  the  damage:  See  Gwyn  Harper  Mfg.  Co.  v.  Carolina  Cent.  R. 
R.,  128  N.  C.  280,  83  Am.  St.  Rep.  675,  38  S.  E,  894. 


SONIA   COTTON   OIL   COMPANY  v.    STEAMER  "RED 

RIVER." 
[106  La.  42,  30  South.  303.] 

CARRIERS— SEQUESTRATION.— A  CONSIGNEE  IS  OWN- 
ER of  the  goods  until  the  contrary  appears,  and  may  maintain  an 
action  and  sequestration  against  the  carrier  or  his  agent  for 
their  recovery,    (p.  295.) 

CARRIERS-SEQUDSTRATION— GROUNDS  FOR.— If,  upon 
the  an-ival  of  goods  at  the  place  of  delivery,  the  carrier  fails  to  de- 
liver them,  and  leaves  with  an  apparent  intention  to  carry  th^m 
to  another  place,  the  consignee  Is  entitled  to  resort  to  suit  and 
sequestration  to  compel  the  delivery  of  the  goods,    (p.  295.) 

CARRIERS— DELIVERY— FAILURE  OF  CONSIGNEE  TO 
ACCEPT.— A  carrier  must  offer  to  deliver  the  goods  at  a  proper 
place  and  in  a  proper  manner,  and  if  the  consignee  fails  to  ac- 
cept them,  the  carrier  must  put  them  in  a  place  where  they  will 
not  be  exposed  to  loss.    (p.  295.) 

CARRIERS— BILLS  OF  LADING  —  PRESUMPTION— EVI- 
DENCE  TO  VARY.— In  the  absence  of  fraud  or  error,  a  conclusive 
presumption  arises  in  favor  of  a  bill  of  lading,  as  written;  but  If 
error  is  committed  by  including  terms  In  It  binding  the  carrier  to 
deliver  the  goods  at  an  Inconvenient  and  expensive  place,  the  car- 
rying part  of  the  contract  may  be  explained  by  parol  evidence, 
(p.  297.) 

CARRIERS-BILLS  OF  LADING— DELIVERY.— In  case  of 
error  In  a  bill  of  lading  as  to  the  place  of  delivery,  the  carrier 
iias  no  right  to  retain  the  goods,  without  an  effort  or  offer  to  de- 
liver and  carry  them  beyond  the  place  of  delivery  named  in  the 
contract    (p.  297.) 

CARRIERS— DELIVERY.— Landing  a  portion  of  the  goods 
at  the  place  of  delivery,  and  then  returning  them  to  the  vessel  and 
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procee<llng  with  the  voyapre.  Is  not  a  sufflcfpnt  delivery  to  exon- 
ernte  the  carrier  from  failure  to  deliver,    (p.  297.) 

CARUIBRS  — DELIVERY  — TENDER  OP  FREIGHT 
CHARGES.— Before  delivery,  or  effort  to  deliver  the  goods  at  the 
place  of  destination,  the  carrier  is  not  entitled  to  any  tender  of 
freight  charges,    (p.  207.) 

White  &  Thornton,  for  the  appellants. 

J.  H.  Overton  and  E.  P.  and  R.  A.  Hunter,  for  the  appellee. 

*"  BREAUX,  J.  This  was  an  action  commenced  in  the  dis- 
trict court  hy  plaintiff  to  recover  possession  of  one  hundred 
tons  of  cotton  seed,  and  to  recover  damages  for  the  asserted 
wrongful  detention  of  the  seed.  •**  A  writ  of  sequestration 
was  issued  at  the  instance  of  plaintiff  and  the  cotton  seed 
sequestered.  The  defendant  pleaded  the  general  issue  and 
especially  pleaded  that  plaintiff  was  not  the  owner  of  the  seed, 
and  denied  that  they  had  refused  to  deliver  the  seed,  and 
averred  that  they  offered  to  deliver  it  at  the  landing.  De- 
fendants set  up  in  their  answer  that  no  tender  was  made  of 
freight  charges. 

Defendants,  averring  that  the  seques'fcration  issued  unneces- 
sarily, reconvened  for  the  amount  of  freight  charges  and  dam- 
ages for  the  alleged  illegal  sequestration.  The  testimony  dis- 
closes that  plaintiff  was  the  consignee  of  the  cotton  seed 
shipped  to  its  address  on  the  steamer  'Tied  River,*'  and  that 
it  had  sufficient  interest  to  sue  for  the  seed  when  the  suit  was 
filed.  The  hill  of  lading  issued  hy  the  steamer  "Red  River" 
stipulated  that  the  seed  was  to  be  delivered,  without  delay, 
unless  prevented,  on  the  levee  at  Alexandria,  where  the  car- 
rier's responsibility  should  cease,  unto  the  Sonia  Cotton  Oil 
Company,  Limited.  There  were  about  sixteen  hundred  sacks 
containing  this  seed.  It  required  a  great  deal  of  hauling  to 
haul  them  up. 

The  steamer,  on  her  way  down  from  up  the  river,  landed 
in  front  of  Alexandria  on  Sunday,  the  fourth  day  of  Novem- 
ber, 1900,  at  about  noon,  and  began  putting  out  the  seed  in 
question  at  the  foot  of  a  high  bank  on  a  sandbar.  The  Sonia 
Oil  Company,  Limited,  claimed  that  the  seed  should  be  deliv- 
ered on  top  of  the  bank  or  levee,  for  the  reason  that  there 
■was  at  the  time  a  threatening  rise  of  the  river  that  would 
overflow  the  sandbar  and  injure  the  seed.  The  captain  of 
the  boat  persisted  in  putting  the  seed  on  the  bar.  After  a 
little  time,  and  some  talk  between  representatives  of  plaintiff 
•nd  the  captain,  he  stopped  the  work  of  unloading  the  seed 
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and  ordered  the  return  to  the  boat  of  the  few  sacks  that  had 
been  landed,  about  fifty  sacks.  Plaintiff  urges  that  defendant. 
said  at  the  time  that  he  stopped  the  unloading  that  he  would, 
take  the  seed  to. New  Orleans  and  sell  it  there.  The  boat  and 
accompanying  barge  left  the  landing  with  the  seed  on  board- 
and  crossed  over  from  Alexandria  to  Pineville,  and  was  taking: 
on  other  freight.  Meanwhile  plaintiff  filed  this  suit  and  ob- 
tained a  writ  of  sequestration.  The  boat  then  returned  to«- 
the  Alexandria  side  of  the  river  and  was  tied  up  at  the  wharf^ 
where  it  remained,  owing  to  the  sequestration,  until  3  o'clock 
the  next  day.  The  seed,  on  Monday,  was  taken  from  the  boat 
to  the  landing  by  order  of  the  sheriff. 

The  evidence  informs  us  that  there  is  first  a  sandbar  where 
the  unloading  of  the  boat  was  commenced  when  plaintiff'a 
agent  objected,  and  **  in  the  direction  of  the  city,  after  leav- 
ing the  sandbar  there  is  a  ledge,  and  afterward  a  rising  onto 
the  levee.  This  is  about  all  that  need  be  said  about  the  locus 
of  the  landing. 

We  take  up,  in  the  first  place,  for  decision  the  question 
of  the  ownership  of  the  seed.  The  issue  is  not  directly  raised, 
and  is  before  us  only  on  a  plea  of  general  denial.  Defendant 
is  not  greatly  concerned  in  matter  of  the  ownership  of  the 
seed.  It  claims  the  freight  from  plaintiff,  and  also  claims^ 
that  it  has  done  everything  it  was  called  upon  to  do  in  carry- 
ing out  a  contract  of  affreightment.  These  defenses  are  not 
consistent  upon  their  face  with  the  defense  that  plaintiff  is  not 
the  owner.  Besides,  the  consignee  named  in  the  bill  of  lad- 
ing is,  for  all  purposes,  considered  as  the  owner  of  the  goods, 
and  the  carrier  is  entitled  to  treat  him  as  the  owner  until  th& 
contrary  appears.  The  shipment  in  itself,  until  it  is  shown, 
that  the  consignee  is  not  the  owner,  vested  him  with  the  title 
of  owner :  Hutchinson  on  Carriers,  sec.  130.  There  is  no  evi- 
dence before  us  going  to  prove  that  the  property  was  not 
owned  by  plaintiff.  On  the  contrary,  all  tends  to  show  that 
plaintiff  was  the  owner. 

This  brings  us  to  a  consideration  of  the  testimony  upon 
which  the  writ  of  sequestration  was  issued.  This  testimony 
has  bearing  upon  the  merits  of  the  case  as  well  as  upon  the 
right  to  the  writ  of  sequestration. 

After  the  difference  had  arisen  between  plaintiff  and  de- 
fendant regarding  the  sale  and  proper  place  to  land  the  goods, 
the  defendant  did  not  stand  upon  the  right  he  claimed  ta 
deliver  them  upon  the  8and1)ar  to  which  we  have  before  re- 
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ferred.  He  immediately  ordered  the  sacks  containing  the 
seed  to  be  returned  to  the  boat.  He  made  no  offer  to  the 
plaintiff  to  deliver  them  or  the  least  attempt  at  tender  of 
his  property  to  plaintiff.  The  conduct  and  utterances  of  de- 
fendant were  such  as  to  give  rise  to  the  apprehension  that  he 
would  take  the  goods  out  of  the  jurisdiction  of  the  court. 
After  they  had  been  returned  to  the  boat,  it  left  the  landing 
and  crossed  to  the  other  bank.  In  our  judgment,  defendant 
should  have  made  a  tender  of  the  goods  in  order  to  sustain 
his  rights  under  the  contract.  Plaintiff  was  entitled  to  the 
cotton  seed,  and  upon  defendant's  failure  to  deliver  it,  plain- 
tiff could  resort  to  a  suit  to  compel  its  delivery.  When  the 
goods  are  not  accepted  by  the  consignee,  it  devolves  upon  the 
carrier  to  put  them  in  a  place  where  they  will  not  be  ex- 
posed to  loss.  When  this  is  done,  his  obligation  to  do,  under 
the  contract,  is  at  an  end.  He  is  then  no  longer  liable  under 
his  contract  of  affreightment.  Delivery  must  be  made  at  a 
proper  place  ***  an,d  in  a  proper  manner.  Here  there  was  not 
a  persistent  and  complete  attempt  at  performance.  From  all 
appearances,  the  destination  of  the  goods  was  being  changed 
when  process  issued.  "The  destination  of  the  goods,  when 
owned  by  the  consignee,  cannot  be  changed  without  his  con- 
sent": Hutchinson  on  Carriers,  sec.  135. 

The  terms  of  the  bill  of  lading  gave  rise  to  the  next  issue 
before  us  for  consideration.  These  terms,  on  the  face  of  the 
bill,  bound  defendant  to  place  the  goods  on  the  levee  at  Alex- 
andria. But  it  is  urged  on  the  part  of  the  defense  that  this 
stipulation  was  an  error  on  the  part  of  the  carrier;  that  it 
was  not  possible,  consistently  with  the  interest  of  any  public 
carrier,  to  carry  the  goods  from  the  boat  to  the  top  of  the 
levee;  that  this  clause  in  the  bill  did.  not  cover  obligations 
covered  by  any  custom;  that  the  place  at  which  defendant 
offered  to  land  the  goods  was  the  usual  place.  The  testimony 
on  this  particular  point  is  conflicting.  Plaintiff  contends  that 
in  view  of  the  rise  in  Red  river  which  was  coming  on  that 
the  landing  at  that  place  was  not  safe.  The  cause  for  appre- 
hension on  this  score  is  sustained  by  the  weight  of  the  testi- 
mony. Granted  that  it  was  extremely  inconvenient  and  more 
expensive  than  usual  to  carry  the  goods  to  the  top  of  the  levee, 
it  does  appear  that,  under  the  circumstances,  defendant  should 
have  carried  out  the  conditions  of  the  contract  as  written  as 
near  as  practicable.  We  have  not  found  that  this  was  at- 
tempted.    The  defendant  commenced  to  unload  on  the  line 
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of  the  sandbar  near  the  water,  and  the  testimony  does  not 
disclose  that  it  was  the  intention  then  to  place  them  anywhere 
else. 

Mt.  Hutchinson,  in  his  work  cited  supra,  says  that  where 
the  contract  of  carriage  specifies  the  wharf,  dock,  or  other 
landing  place  at  which  the  delivery  shall  be  made,  the  contract 
must  of  course  govern  in  this  respect,  unless  some  other  place 
be  substituted  by  the  parties:  Hutchinson  on  Carriers,  sec. 
366. 

In  Hunt  V.  Mississippi  Cent.  R.  R.  Co.,  29  La.  Ann.  446,  this 
court  held  that  a  bill  of  lading  to  the  extent  that  it  is  a  re- 
ceipt may  be  explained,  while  that  part  of  it  which  is  a  con- 
tract cannot  be  explained  by  parol  testimony.  The  bill  of  lad- 
ing, to  the  extent  that  it  confesses  the  delivery  and  acceptance 
of  the  goods  by  the  carrier,  is  a  receipt.  In  other  respcots,  it  is 
a  contract,  and  the  contract  particularly  covers  the  obligation  of 
carrying  the  goods  to  destination  and  of  delivering  them  to  the 
consignee.  From  that  point  of  view,  the  carrier  was  bound  to 
carry  the  merchandise  to  Alexandria,  and  there  deliver  it  in 
accordance  with  the  terms  of  the  bill  of  lading:  Hutchinson 
on  Carriers,  sec.  126. 

In  the  absence  of  fraud  or  error,  a  conclusive  presumption 
arises  in  "**  support  of  the  bill  of  lading  as  written,  but  if 
error  was  committed,  as  contended,  by  including  terms  in  the 
bill  of  lading  binding  the  carrier  to  deliver  the  goods  on  the 
top  of  the  levee,  the  carrying  part  of  the  obligation  may  be 
explained.  Taking  the  foregoing  as  true,  that  error  in  the 
bill  of  'lading  may  be  explained.  None  the  less  the  defense 
urged  is  not  sustained,  for  the  reason  that  there  was  no  right 
in  the  defendant  to  retain  the  goods.  This  question  was  care- 
fully considered  and  detennined  by  the  supreme  court  of  the 
United  States  in  the  case  of  Mordecai  v.  Lindsey  (The  Eddy), 
5  Wall.  481.  With  reference  to  the  right  of  the  carrier  to 
retain  the  goods  until  the  charge  for  the  freight  is  paid,  Mr. 
Justice  Clifford,  for  the  court,  said:  "His  right  to  do  is  beyond 
doubt,  but  he  cannot  detain  the  goods  on  board  the  ship  until 
the  freight  is  paid,  as  the  consignee  or  owner  of  the  cargo 
would  then  have  no  opportunity  of  examining  their  condition. 
Delivery  on  the  wharf,  in  the  case  of  goods  transported  by 
ships,  is  sufficient  under  our  law,  if  due  notice  be  given  to 
the  consignees,  and  the  different  consignments  be  properly 
separated  so  as  to  be  open  to  inspection  and  conveniently  ac- 
cessible": McCuUough  V.  Hellweg,  66  Md.  269,  7  Atl.  456. 
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By  the  contract,  the  cargo  was  to  be  delivered  at  Alexandria. 
The  arrival  of  the  vessel  at  the  wharf  and  the  landing  of  a 
few  sacks  wliich  were  returned  to  the  steamboat  on  the  order 
of  the  captain  was  not  a  compliance  with  the  carrier's  obliga- 
tion, even  if  the  captain  was  entirely  in  the  right  regarding 
the  place  selected  by  him  to  put  the  soed.  There  was  not  even 
a  partial  compliance  with  the  terms  of  the  contract. 

One  of  the  issues  before  us  is  whether  aji  actual  tender  of 
freight  charges  should  have  been  made.  The  testimony  shows 
that  there  was  a  seasonable  offer  to  pay  the  amount  due.  The 
defendant  positively  declined  to  listen  to  any  offer  of  payment. 
The  captain  was  intent  upon  retaining  the  goods  and  carrying 
out  his  views  of  responsibility  under  the  contract.  He  re- 
fused to  accept  the  tender  of  payment,  not  because  insuffi- 
cient, but  on  other  grounds  entirely.  One  should  not  be 
required  to  do  a  vain  thing.  It  is  manifest  that  had  the  full 
amount  been  tendered  in  currency  of  well-known  legal  tender, 
it  would  have  been  refused.  Besides,  before  completing  per- 
fonnance  by  a  required  delivery  or  effort  to  deliver  the  goods, 
the  defendant  was  not  entitled  to  any  tender  at  all. 

For  reasons  assigned,  it  is  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  is  affirmed. 

Kehearing  refused. 


Carriers.— The  Title  to  Goods  In  the  hands  of  a  carrier  Is  In  the 
consignee:  Miami  Powder  Co.  v.  Port  Royal  etc.  Ry.  Co.,  47  S.  O. 
324,  58  Am.  St.  Rep.  880,  25  S.  E.  153. 

Carriers.— Delivery  of  Goods  at  the  place  designated  Is  necessary 
to  relieve  a  common  carrier  from  liability  as  such:  Schen  v.  Bene- 
dict, 116  N.  Y.  510,  15  Am.  St.  Rep.  426,  22  N.  E.  1073,  And  if  a 
consignee  Is  in  default  in  not  receiving  freight,  the  carrier  can- 
not abandon  it,  but  Is  required  to  exercise  ordinary  and  reasonable 
care  for  Its  preservation  as  a  warehouseman:  Gregg  v.  Illinois  Cent. 
R.  R.  Co.,  147  111.  550,  37  Am.  St.  Rep.  238,  35  N.  E.  343.  Though 
his  liability  as  an  Insurer  ends  when  the  consignee  does  not  act 
promptly  In  taking  the  freight:  Tarbell  v.  Roval  Exchange  Ship. 
Co.,  110  N.  Y.  170,  6  Am.  St.  Rep.  350,  17  N.  B.  721. 

Carriers— Freight. — A  common  carrier  receiving  goods  for  car- 
riage, without  requiring  prepayment  of  freight  charges,  is  not  en- 
titled to  demand  such  charges  until  his  duty  of  carriage  ha.s  been 
performed,  either  by  delivery  or  an  offer  to  deliver  at  the  place 
of  destination:  Grand  Rapids  etc.  R.  R.  Co.  v.  Diether,  10  Ind.  App. 
206,  53  Am.  St  Rep.  385,  37  N.  E.  39,  1069. 

A  Bill  of  Lading,  except  as  to  the  acknowledgment  of  the  receipt 
of  the  goods,  and  their  quantity  and  condition  when  received,  can- 
not be  varied  by  parol  evidence:  McElveen  v.  Southern  Ry.  Co., 
109  Ga.  249,  77  Am.  St.  Rep.  371,  34  S.  E.  281. 


i 
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LYOI^S  V.   ANDRY. 
[106  La.  356,  31  South.  38.] 

HOMESTEAD— DEATH  OF  SPOUSE.— A  homestead  right  Is 
not  necessarily  terminated  by  the  dissolution  of  the  community, 
caused  by  the  death  of  the  husbnnd  or  wife.    (p.  299.) 

HOMESTEADS— CHANGE  OF  RESIDENCE— ABANDON- 
MENT.—If  a  person  claiming  a  homestead  has  actually  resided  upon 
the  property  with  his  family,  the  fact  of  a  change  of  residence  to 
Bome  other  place  does  not,  of  itself,  catise  a  forfeiture  of  the  home- 
stead right,  though  it  may  be  evidence  of  an  Intention  to  aban- 
don, and.  coupled  with  other  facts,  may  establish  it.     (p.  301.) 

HOMESTEADS  — ABANDONMENT.— CHANGE  OF  RESI- 
DENCE from  a  homestead  to  an  adjoining  place,  if  the  result  of 
calaniitT,  and  not  a  voluntary  act,  is  not  proof  of  an  abandonment 
of  the  homestead,     (p.  301.) 

HOMESTEAD  RIGHTS  MUST  BE  UPHELD  unless  clearly 
shown  to  have  been  abandoned.  Continued  personal  occupation 
of  the  premises  is  not  essential  to  the  preservation  of  the  right, 
.snd  how  long  an  absence  will  work  a  forfeiture  must  depend  upon 
the  circumstances  of  each  particular  case.    (pp.  302,  303.) 

HOMESTEADS-  HEAD  OF  FAMILY— DUTY  TO  SUPPORT 
CHILD.— A  daughter  eighteen  years  of  age  living  with  her  father 
and  rend<^ring  him  her  services  is  dependent  upon  him  for  support, 
th<^ugh  nble  to  earn  her  own  living,  and  entitles  him  to  a  homestead 
right    (p.  304.) 

A.  E.  and  0.  S.  Livaudais,  for  the  appellant. 

J.  "Wilkinson,  for  the  appellee. 

»««  NICHOLLS,  C.  J.  Eugene  Andry,  the  defendant  in 
the  above  suit,  prayed  for  and  obtained"  a  preliminary  injunc- 
tion in  the  district  court,  upon  allegations  that  he  owned  cer- 
tain real  estate  in  the  parish  of  Plaquemines,  which  he  de- 
ecribed,  and  which,  he  alleged,  did  not  exceed  in  value  the 
sum  of  one  thousand  dollars.  That  he  was  a  head  of  a  family 
having  persons  dependent  upon  him  for  support;  had  since  the 
twenty-fourth  day  of  November,  1880,  resided  upon  said  prop- 
erty, which  he,  on  said  day,  declared  his  homestead  and  caused 
the  evidence  of  said  declaration  to  be  registered  in  accordance 
with  articles  219  and  220  of  the  constitution  of  1879,  and 
act  114  of  1880,  in  the  records  of  this  parish,  as  appeared 
by  reference  to  the  said  declaration  and  the  certificate  of  re- 
cording of  the  same,  which  were  '^"^  annexed  to  and  made  a 
part  of  this  petition.  That,  furthermore,  petitioner  was  en- 
titled to  claim  said  property  as  a  homestead  under  article 
244  of  the  constitution  of  1898.     That,  acting  under  and  by 
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virtue  of  a  writ  of  fieri  facias  issued  in  the  suit  of  Mrs.  P. 
Lyons  v.  Eugene  Andry  et  al.,  No.  439,  of  the  docket  of  this 
court,  Mrs.  Patrick  Lyons,  plaintiff  in  said  suit,  and  the  sheriff 
of  this  parish  had  seized,  taken  in  their  possession,  and  threat- 
ened to  sell  the  above-described  property  to  pay  and  satisfy 
the  amount  of  the  judgment  rendered  against  petitioner. 
That,  unless  prevented  by  due  process  of  law,  petitioner  feared 
and  verily  believed  and  apprehended  that  they  would  thus  dis- 
pose of  his  property,  all  to  his  irreparable  loss,  damage,  and 
injury,  and  notwithstanding  all  protestations  and  remon- 
strances, and  that  a  writ  of  injunction  was  the  only  equitable 
remedy  in  the  premises. 

The  plaintiff,  Mrs.  Lyons,  answered,  praying  that  the  in- 
junction be  dissolved  with  damages  against  the  plaintiff  and 
the  sureties  on  the  injunction  bond.  She  averred  that  the 
plaintiff  in  injunction  was  not  entitled  to  any  homestead  on 
the  property  seized,  because  he  did  not  reside  thereon,  had  no 
person  or  persons  legally  dependent  upon  him,  and  that  the 
same  was  not  set  apart  and  registered  as  required  by  law. 

The  district  court  dissolved  the  injunction,  with  twenty  per 
cent  damages  against  plaintiff  in  injunction  and  the  sureties 
on  his  bond,  and  Andry  appealed. 

We  do  not  understand  appellee  to  contest  the  fact  that  the 
property  was  originally  legally  claimed  and  held  as  a  home- 
stead. The  question  is,  therefore,  whether,  having  been  prop- 
erly a  homestead  at  one  time,  it  has  ceased  to  be  such :  1.  By 
reason  of  the  death  of  the  wife,  carrying  with  it,  as  a  result, 
the  dissolution  of  the"  community  between  herself  and  Andry, 
vesting  title  to  an  undivided  half  thereof  in  the  wife's  heirs, 
subject  to  a  right  of  usufruct  by  the  husband  upon  that  half 
during  his  natural  life,  unless  he  should  remarry;  2.  Because 
the  homestead  right  has  been  lost  by  nonresidenoe  upon  the 
property;  3.  Because  Andry  has  no  longer  anyone  dependent 
upon  him  for  support. 

The  iirst  ground  for  nonexemption  claimed  by  the  appellee 
is  answered  adversely  to  it  by  the  very  terms  of  article  219  of 
the  constitution  of  1879,  and  article  244  of  1898.  This  court 
had  occasion  ^®  to  so  declare  recently  in  the  case  of  Marwell 
v.  Roach,  106  La.  128,  30  South.  251. 

The  evidence  taken  on  the  trial  of  the  case  was  to  the  effect 
that  Andr/s  wife  died  in  1900;  that  there  were  ten  children 
born  of  their  marriage — five  sons  and  five  daughters;  that  one 
of  the  daughters  died;  that  all  of  the  sons  are  of  age,  and  all 
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but  one  married;  that  the  daughters  are  all  of  age  and  mar- 
ried  but  one,  a  girl  of  eighteen  years  of  age.  Andry  testified 
that  he  left  his  place  in  1893,  because  the  storm  of  that  year 
blew  his  home  down ;  that  he  was,  at  the  time  of  the  trial,  stay- 
ing about  three-quarters  of  an  acre  from  his  place;  that  there 
was  no  dividing  fence  or  ditch  between  his  place  and  that  on 
which  he  was  stopping;  that  his  son  Felix  was  leasing  the 
place  at  which  he  was  stopping,  which  belonged  to  Mr.  Bal- 
lay;  that  he  was  on  his  place  every  day;  he  was  cnltivating 
truck  on  it — that  that  was  his  way  of  earning  a  living;  that 
there  was  a  little  shanty  on  the  property  seized,  a  small  shanty 
with  one  room,  in  which  his  son  Seraphin  sleeps;  the  room 
is  ten  by  twelve  feet,  with  flooring,  and  is  covered  with  shin- 
gles; that  he  (witness)  never  left  the  place,  and  was  on  it 
and  worked  on  it  every  day  that  it  was  needed;  he  had  his 
corn  and  his  potatoes  there  at  the  time  of  testifying;  he  had 
only  one  place  to  sleep,  which  was  at  his  son  Felix's;  he  had 
only  one  room  or  rather  one  bed  there;  he  ate  very  seldom 
with  his  son;  the  eighteen  year  old  daughter  cooked,  washed, 
and  sewed  for  him — did  not  cook  for  his  son. 

Felix  Andry  testified  that  the  room  which  his  father  occu- 
pied at  Mr.  Ballay's  was  a  small  one;  he  and  his  sister  alone 
occupied  it — it  was  a  medium  or  small  room,  very  little  fur- 
niture in  it;  there  is  a  bed  in  it,  a  very  little  partition  is  be- 
tween the  wall  and  the  bed;  his  brother  (Seraphin)  made  rice 
on  his  father's  place  that  year;  he  alone,  but  Mr.  Ballay  made 
him  the  advances  to  make  the  crop ;  he  also  made  a  crop  on 
part  of  Mr.  Ballay's  place;  the  two  places  on  whioh  he  made 
the  crop  made  but  one  rice  field  combined. 

On  the  examination  of  the  father  as  a  witness  he  was  asked 
*Tiow  it  was  that  he  had  not  rebuilt  his  house  on  that  place; 
also  what  the  room  in  the  shanty  in  which  his  son  slept  was 
used  for  before  the  storm ;  also  how  old  he  was."  These  ques- 
tions were  objected  to  by  the  seizing  creditor's  counsel,  and 
the  objections  sustained.  The  objection  to  the  first  question 
was  that  plaintiff  in  injunction  had  alleged  that  he  was  resid- 
ing on  his  homestead  on  the  seized  property,  and  that  he 
could  not  contradict  the  allegations  of  his  own  petition  by 
attempting  ****  to  show  the  reasons  why  he  was  not  residing 
thereon  in  a  habitation;  the  objection  to  the  second  question 
was  that  it  was  irrelevant  and  not  responsive  to  the  issues  ten- 
dered in  the  pleading,  and  the  objection  to  tiie  third  question 
was  that  there  was  no  issue  as  to  age. 
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Counsel  of  appellant  states  that  the  object  of  the  first  ques- 
tion was  to  show  that  he  was  too  poor  to  rebuild  his  house. 

The  property  exempt  from  execution  as  a  homestead  in  this 
state,  by  the  constitutions  of  1879  and  1898,  is  declared  to  be 
property  "bona  fide  owned"  by  the  debtor  and  "occupiod"  by 
him.  The  word  "occupy"  is  defined  by  the  Century  Dictionary 
as  "to  take  possession  of;  seize;  take  up;  employ;  to  take  pos- 
session of  and  retain  or  keep;  enter  upon  the  possession  and 
use  of;  hold  and  use;  especially  to  take  possession  of  a  place 
(as  a  place  of  residence  or,  in  warfare,  a  town  or  country) 
and  become  established  in  it.  Intrans.  1.  To  be  in  posses- 
sion or  occupation;  hold  possession;  be  an  occupant;  have  pos- 
session and  use." 

We  are  to  determine  whether  the  seised  debtor  owned  and 
occupied  and  still  "owns  and  occupies"  the  property  which 
he  claims  as  his  homestead. 

As  he  actually  resided  upon  the  property  at  one  time,  and 
was  entitled  to  a  homestead,  the  question  before  us  is  whether 
he  has  lost  his  homestead  rights  by  abandonment.  If  those 
rights  are  dependent  upon  an  actual,  continued,  and  continuous 
personal  "residence"  upon  the  property  of  himself  and  the 
person  or  persons  dependent  upon  him  for  support,  his  rights 
have  ceased  to  exist,  for  it  is  not  claimed  that  such  conditions 
have  existed  since  1893.  At  that  date  all  parties  ceased  to 
have  an  actual  "residence^*  upon  the  property.  It  is  very 
generally  recognized  that  after  a  party  claiming  the  homestead 
has  actually  "resided"  upon  the  property  with  his  family  the 
fact  of  a  change  of  the  residence  to  some  other  place  does 
not,  of  itself,  per  se,  cause  a  forfeiture  of  the  homestead 
right,  though  that  fact  may  be  "evidence"  of  an  intention 
to  abandon,  which,  when  coupled  with  others,  may  establish 
it. 

In  this  case  the  change  of  residence  in  1893  was  not  a  vol- 
untary change,  but  the  result  of  a  calamity.  At  that  time 
a  violent  storm  destroyed  the  residences  of  a  large  number 
of  persons  in  the  parish  of  Plaquemine,  and,  among  others, 
that  of  the  plaintiff  in  injunction.  Possession  of  the  prop- 
erty itself  was  not,  however,  lost.  Under  the  evidence  it  has 
been  always  retained  by  Andry. 

®**  It  was  not  leased  to  others,  but  was  used  continuously 
for  "truck*'  cultivation  by  the  owner,  though  a  part  of  it  was, 
by  his  permission,  utilized  by  one  of  the  sons  of  the  family 
(who  slept  in  the  single  room  of  a  small  building  which  had 


1901-1902.]  Lyons  r.  Andry.  303 

not  been  destroyed  by  the  storm)  in  making  a  crop  of  rice. 
Andry,  at  the  time  of  the  trial,  had  his  corn  and  potatoes  on 
the  property  and  went  upon  it  almost  daily  for  the  purposes 
of  cultivation.  The  residence  was  shifted  to  the  adjoining- 
plaoc  at  a  point  about  three-quarters  of  a  mile  away  from  the 
boundary  line  between  two  properties,  between  which  there 
was  neither  fence  nor  ditch. 

Residence  at  the  new  place  was  precarious,  inasmuch  as  it 
was  with  another  son  whose  own  tenure  was  that  of  a  mere 
lessee,  which  might  terminate  at  any  time.  What  Andry  and 
his  daughter  would  do  under  that  contingency  we  do  not  know. 
There  can  be  no  doubt  that  Andry  has  visibly  and  continuously 
''occupied"  the  land  in  the  meaning  of  that  word  as  applied 
to  possession  from  and  after  the  year  1893:  Civ.  Code,  3426, 
3433,  3442  et  seq.  The  "occupancy"  of  the  same  by  the  son, 
Seraphin  Andry,  was  the  "possession"  and  "occupancy"  of  his 
father,  and  the  latter's  own  daily  cultivation  of  the  land  gave 
outward  signs  of  his  nonabandonment.  The  right  of  homestead 
exemption  is  in  this  state  a  constitutional  right,  and  the  terms 
by  which  it  is  granted  should  not  be  narrowed  by  either  the 
legislature  or  the  courts. 

While  we  think  that  the  object  of  the  granting  of  the  right 
was  the  keeping  of  families  together  in  a  "home,"  we  should 
not  give  undue  prominence  to  the  mere  place  where  the  family 
should  be  together,  and  lose  sight  of  the  object  equally  had 
in  view  of  furnishing  the  head  of  the  family  with  the  means 
and  instrumentalities  by  which  he  could  support  it.  Forfeit- 
ures are  not  favored  by  the  law.  The  homestead  right  should 
be  upheld,  unless  clearly  shown  tq  have  been  abandoned.  Each 
case  must  stand "  on  its  own  peculiar  circumstances. 

Appellee  invokes  the  length  of  time  during  which  Andry 
did  not  return  to  actually  live  on  the  place,  but  there  was 
no  particular  reason  for  his  doing  so,  as  he  was  in  as  good  a 
position  for  deriving  the  full  benefit  from  the  property  as  he 
would  have  been  directly  upon  it. 

Thompson,  in  his  work  on  Homestead  and  Exemptions,  sec- 
tion 272,  recognizes  that  the  length  of  time  during  which  a 
removing  owner  may  have  absented  himself  is  a  circumstance 
by  which  his  intent  to  abandon  may  be  inferred,  but  he  says: 
"Though  the  number  of  months  or  years  to  which  the  absence 
of  the  party  may  be  prolonged,  ^®^  without  working  a  for- 
feiture of  his  rights,  has  frequently  been  considered  in  con- 
nection with  other  facts,  time  alone  would  be  one  of  the  most 
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uncertain  and  untrustworthy  indicia  by  which  the  question  of 
the  permanency  or  temporary  character  of  tlie  abandonmont 
could  be  determined.  To  hold  the  homestead  right  dependent 
upon  continued  personal  occupation  of  the  premises  claimed, 
would  be  to  declare  the  prime  condition  of  the  exemption  to 
be  occupation  of  the  premises  as  a  sort  of  prison  rather  than 
a  house,  to  secure  to  the  family  certain  pecuniary  rights  in 
consideration  of  their  surrender  of  personal  liberty.  To  re- 
strict privileges  of  the  owner  of  homiestead  property  to  a  spe- 
cific number  of  months  or  years  during  which  he  might  absent 
himself  from  home,  without  losing  the  benefit  of  the  home- 
stead law,  would  be  merely  to  extend  the  limits  of  the  prison 
without  changing  its  character  as  a  place  of  confinement." 

Says  Dillon,  J.,  in  a  ca»e  elsewhere  cited :  "How  long  an  ab- 
sence will  forfeit  the  right  depends  upon  the  circumstances. 
If  a  man,  for  example,  should  lock  up  his  homestead  or  even 
rent  it  and  go  to  Europe  on  a  tour  of  pleasure,  or  for  any  other 
temporary  absence,  clearly  intending  to  return  and  resume 
possession  of  the  homestead,  it  seems  clear  that  even  five  years' 
absence  would  not,  certainly  as  respects  general  creditors,  work 
a  forfeiture  of  the  homestead  right."  And  in  another  part 
of  the  same  opinion  the  learned  judge  says:  "That  prolonged 
absence  would  ordinarily  justify  the  conclusion  of  abandon- 
ment but  this  may  be  rebutted  and  explained  where  third  per- 
sons have  not  been  actually  misled." 

In  Cabeen  v.  Mulligan,  37  111.  230,  87  Am.  Dec.  247,  the 
court  said :  'Ht  would  be  manifestly  unjust  to  hold,  where  the 
absence  was  prolonged  indefinitely  by  sickness  or  other  mis- 
fortune, that  the  length  of  time  of  the  enforced  absence  should 
seriously  affect  the  question  of  abandonment."  We  may  say 
here  in  the  case  before  us,  that  tJie  district  judge  should  have 
permitted  the  plaintiff  in  injunction  to  show  why  the  house 
upon  the  property  which  had  been  destroyed  had  not  been 
replaced.  As  the  seizing  creditor  was  basing  her  right  upon 
a  forfeiture  of  the  homestead  right,  plaintiff  was  entitled  to 
show  any  fact  which  would  go  to  negative  the  theory  of 
abandonment;  the  question  of  "residence"  under  the  circum- 
stances of  this  case  was  a  mere  "evidential"  fact. 

The  only  remaining  question  is  as  to  whether  the  seised 
debtor  has  anyone  dependent  upon  him  for  support.  The 
daughter  shown  to  be  living  with  him  is  shown  to  be  eighteen 
years  of  age,  strong  and  able  ^**  to  work — actually  doing  the 
washing  for  her  father.     There  is  no  doubt  as  to  her  ability 


1901-1902.]  Lyons  v.  Andky.  305- 

to  kave  her  father  and  support  herself  hy  hiring  herself  out^ 
but  her  father  has  the  legal  right  to  command  her  services^ 
nor  is  there  any  legal  right  to  force  her  to  hire  out  her  services- 
before  reaching  majority.  The  father  is  legally  charged  with 
the  duty  of  supporting  her  until  she  should  become  of  age. 
There  is  no  direct  testimony  to  the  fact  that  he  actually  sup- 
ports her^but  as  he  is  shown  to  earn  his  own  living,  and  she  lives 
with  him,  we  must  presume  that  he  has  continued  to  perform 
the  duty  whioh  the  law  imposes  upon  him.  We  think  the 
daughter  is  legally  dependent  upon  him  for  support. 

For  the  reasons  assigned,  it  is  ordered,  adjudged,  and 
decreed  that  the  judgment  of  the  district  court  appealed  froni 
be,  and  the  same  is  hereby,  annulled,  avoided,  and  reversed,, 
and  it  is  now  ordered,  adjudged,  and  decreed  that  the  seizure 
herein  made  by  the  defendant  in  injunction  be  set  aside  with- 
out prejudice  to  any  rights  which  he  may  have  at  some  future 
time  to  seize  said  property  on  execution  of  his  judgment.  Costs 
of  the  district  court  and  of  this  court  to  be  borne  by  the  de- 
fendant in  injunction — appellee  herein. 

Eehearing  refused. 

Blanchard,  J.,  dissents,  holding  that  defendant  had  lost  the- 
homestead  right  by  long-continued  nonusage  of  the  property 
as  a  place  of  residence. 


A  Homestead  is  not  Abandoned  by  a  temporary  absence  there- 
from with  the  lutention  of  returning:  Lynn  v.  Sentel,  183  111.  382, 
75  Am.  St.  Rep.  110,  55  N.  E.  838;  Minnesota  Stoneware  Co.  v.  Mc- 
Crossen,  110  Wis.  316,  84  Am.  St.  Rep.  927,  85  N.  W.  1019;  Bunlier 
T.  Coons.  21  Utah,  164,  81  Am.  St.  Rep.  680,  60  Pac.  549;  Edwards. 
T.  Reid,  39  Neb.  645.  42  Am.  St.  Rep.  607,  58  N.  W.  202. 

A  Homestead  Right  is  not  Lost  by  the  death,  marriage,  or  re^ 
raoval  of  some  of  the  members  of  the  family:  Kessler  v.  Draub,  52" 
Tex.  575,  36  Am.  Rep.  727;  White  Sewing  Machine  Co.  v.  Wooster, 
66  Arl£.  382,  74  Am.  St.  Rep.  100,  50  S.  W.  1000;  Stults  v.  Sale,  9^ 
Ky.  5,  36  Am.  St.  Rep.  575,  and  cross-reference  note  thereto,  17 
e.  W.  148;  Martin  v.  Harrington,  73  Vt.  193,  post,  p.  704,  50  AtL 
1074. 

Homestead— Head  of  Family.— A  man  living  with  his  dependent 
child  or  children  is  entitled  to  a  homestead  as  the  head  of  a  familyr 
See  the  monosrraphlc  notes  to  Wade  v.  .Tones.  61  Am.  Dec.  590:  Wil<e 
v.  Garner,  70  Am.  St.  Rep.  109.  So  Is  a  man  living  with  and  main- 
taining his  mother:  Bunker  v.  Coons,  21  Utah,  164,  81  Am.  St  Ren 
680,  60  Pac.  54®. 

Am.  St  Rep.,  VoL  LXXXVII-20 


806  Ameeican  State  Reports,  Vol.  87.     LLouisiana, 


MARTINEZ  V.  BERNHARD. 

[1G6  La.  368,  30  South.  901.] 

DOnS-LIABILITY  FOR  INJURY  BY.— The  OTrner  of  a 
peaceable  6og  of  pentle  and  kind  disposition  is  not  liable  in  damriges 
merely  because  the  do?  bites  a  person.  Without  some  fault  on 
the  p.nrt  of  the  OAvner,  liability  does  not  arise,    (p.  306.) 

DOGS.— THE  HAIR  OF  THE  DOG  is  not  an  antidote  for  hl:i 
bite,  and  for  Injuries  due  to  using  it  as  such  antidote  his  owner  is 
not  answerable,    (p.  307.) 

DOGS.— THE  BITE  OF  A  DOG  is  not  ground  for  damasres 
against  his  owner  if  the  death  of  the  person  bitten  Is  traced  to  an- 
other cause,    fpp.  307,  308.) 

A.  E.  and  0.  S.  Livaudais,  for  the  appellants. 

H.  C.  Cage  and  G.  C.  Preot,  for  the  appellee. 

3«8  BREAUX,  J.  Plaintiffs  sue  for  damages.  Charles 
Martinez,  the  father  of  plaintiffs,  was,  on  the  eighth  day  of 
July,  1899,  bitten  by  a  dog  ^^^  belonging  to  Michel  Bernhard, 
the  defendant.  On  the  seventeenth  day  of  August  following 
Charles  Martinet  died. 

Plaintiffs  charge  that  defendant  owned  for  his  own  use  and 
pleasure  a  vicious  and  ferocious  dog,  and  allowed  it  to  run  at 
large,  although  defendant  knew  that  he  was  vicious  and  fero- 
cious: that  while  their  father  was  passing  on  one  of  the  public 
highways  of  the  icity  of  New  Orleans,  he  was  attacked  by  this 
vicious  animal  and  several  times  bitten  and  maimed  by  him; 
that  the  accident  was  owing  to  the  neglect  of  defendant 
in  allowing  this  dog  to  range  at  large ;  that  the  venomous  and 
virulent  character  of  the  wound  inflicted  upon  the  body  of  the 
father  was  the  cause  of  his  death. 

The  defendant  in  his  answer  controverts  plaintiffs'  aver- 
ments, and  denies  that  he  is  liable  in  damages.  Plaintiffs* 
demand  was  rejected  in  the  district  court,  and  they  prosecute 
this  appeal  from  the  judgment. 

We  have  not  found,  after  carefully  reading  the  testimony, 
that  the  animal  was  vicious  and  dangerous.  It  was  not  of  a 
savage  and  blood-thirsty  breed,  addicted  to  acts  of  cruelty 
such  as  have  brought  the  pure  bloodhound  into  ill-repute.  It 
was,  we  are  informed  by  the  testimony,  a  rabbit-dog,  and  had 
never  before  attempted  to  bite  anyone.  He  was,  at  the  time, 
in  front  of  the  store  kept  by  the  defendant. 
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A  peaceable  dog  may  rightfully  be  in  front  of  the  store  of 
its  owner.  At  any  rate,  an  owner  cannot  well  be  charged 
with  the  neglect  if  his  dog,  which  has  never  been  known  to  be 
otherwise  than  gentle  and  kind,  finds  its  way  to  the  sidewalk 
in  front  of  his  place  of  business.  The  owner,  it  is  true,  is  liable 
for  damages  caused  by  hi§  animal,  but  to  render  him  liable, 
it  is  necessary  to  prove  that  he  is  in  some  way  negligent,  or  that 
he  did  not  prevent  the  injury,  where  it  was  reasonably  to  be 
expected  that  he  should  have  prevented  it.  Only  the  slightest 
fault,  it  is  true,  is  sufficient  to  render  the  owner  liable.  Here 
the  testimony  has  not  fastened  even  the  slightest  blame  upon 
the  defendant.  He  was  the  owner  of  a  domestic  animal  that 
was  in  front  of  his  store,  and,  while  there,  bit  the  deceased. 
Upon  this  showing,  plaintiffs  are  not  entitled  to  a  judgment. 

The  decisions  of  this  court  have  always  found  that  the  owner 
was  in  some  way  at  fault  in  cases  in  which  damages  were 
allowed:  Montgomery  v.  Koester,  35  La.  Ann.  1091,  48  Am. 
Rep.  253 ;  McGuire  v.  Ringrose,  41  La.  Ann.  1029,  6  South.  895. 
In  Delisle  v.  Bourriaque,  105  La.  84,  29  South.  731,  the  court 
said  that  there  is  no  responsibility  when  there  is  no  fault. 

370  «La^  jurisprudence  francaise  est  dans  le  meme  sens.  II  a 
ete  juge  par  la  cour  de  Paris  que  le  proprietaire  d'un  animal 
ne  saurait  etre  declare  responsable  du  dommage  lorsqu'il  n'a 
commis  aucune  espece  de  negligence,  et  qu'il  n'a  pu  ni  prevoir 
ni  empecher  I'accident  dommageable'' :  20  Laurent,  675. 

Wliile  the  least  -act  of  negligence  should  be  enough  to  hold 
one  liable  who  owns  a  dog,  yet  it  must  appear  that  there  was 
some  negligence,  however  slight.  This  brings  us  to  the  ques- 
tion as  to  whether  the  death  of  Mr.  Martinez  was  the  natural 
result  of  the  injury  inflicted  by  the  dog. 

The  two  physicians  who  examined  the  wound  pronounced  it 
slight.  One  of  the  physicians  was  called  to  see  Mr.  Martinez 
on  the  thirteenth  day  of  July.  He  found,  he  said,  "two  or 
three  little  marks  on  his  leg,  apparently  not  much,  and  I  gave 
him  a  simple  little  application.  Two  or  three  days  afterward 
I  saw  him  and  his  leg  was  doing  apparently  nicely."  This 
physician  further  says :  "A  few  days  af tei-ward  I  noticed  that  he 
had  erysipelas  around  the  wound  and  down  his  leg.  The 
erysipelas  extended  up  and  down  his  leg,  invaded  the  wound 
and  de\''eloped  other  wounds."  We  understand  that  the  phy- 
sicians concui:  in  the  statement  that  the  bite  of  the  dog  was  not 
the  cause  of  the  death.  Septicaemia,  they  testified,  was  the 
cause  of  death,  and  they  did  not  trace  the  cause  of  the  poisoned 
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condition  of  the  blood  to  the  slight  wound.  It  appears  that  the 
daughter  of  the  deceased,  one  of  the  plaintiffs,  obtained  from 
the  owner  of  the  dog  a  small  bunch  of  his  hair,  and  conceived 
the  idea  that  it  would  soothe  the  wound  and  cause  it  to  heal. 
She  put  this  hair  on  the  scratches  inflicted  by  the  dog,  carry- 
ing out  the  old  saw  that  the  hair  of  the  dog  is  an  antidote  for 
the  bite.  She,  after  having  put  on  the  hair,  applied  a  piece 
of  salt  meat  over  the  hair.  The  hair  and  the  salt  meat  re- 
mained on  the  wound  for  about  a  week,  at  the  end  of  which 
week  erysipelas  developed  itself;  the  application  was  removed 
and  the  physician  sent  for. 

In  answer  to  the  question,  "Doctor,  what  do  you  think  of  the 
advisability  of  putting  dog  hair  on  a  wound  ?"  the  doctor  said : 
"Very  injurious  and  absolutely  certain  to  cany  germs  and 
disease  into  the  wound,  and  produce  any  sort  of  trouble  like 
lockjaw,  erysipelas,  or,  in  faxrt,  many  other  diseases."  In 
answer  to  the  question,  "Did  you  connect  the  death  of  the 
patient  with  the  dog  bite,  except  remotely?"  the  witness 
said,  *'''*  "No,  sir,  I  did  not.  It  was  due  directly  to  septi- 
caemia," and  we  understand  that  this  witness,  who  was  the 
regular  attending  physician,  did  not  charge  the  septicaemia 
to  the  wound,  which  he  said  was  slight.  The  other  physician 
called,  and  who  had  consultation  with  the  attending  physician, 
etated  that  the  wound  was  slight,  and  testified  that  unless  a 
dog  was  kept  perfectly  clean  and  constantly  washed,  his  hair, 
would  have  asceptic  tendency,  and  the  probable  effect  of  plac- 
ing the  asceptic  hair  in  a  wound  would  be  to  cause  septicaemia. 

We  have  quoted  at  more  than  usual  length  from  the  testi- 
mony of  these  physicians,  for  we  consider  their  testimony  of 
importance  in  determining  the  issue.  The  medical  testimony 
entirely  fails  to  find  in  the  bite  of  the  animal  the  legal  and 
proximate  cause  of  the  death.  It  was  not  the  true  causa 
causane,  the  efficient  cause  attaching  responsibility  on  the 
defendant.  It  was  shown  that  the  original  injury  was  aggra- 
vated by  the  imprudent  treatment  of  the  daughter,  and  that 
the  wound  was  slight  and  would  not  have  caused  death  if  it 
had  not  been  for  the  mistaken  application  made  as  before 
stated.  These  physicians  have  testified  regarding  the  cause 
of  death  as  a  separate  and  independent  cause.  In  other  words, 
they,  in  subs^tance,  testified  that  if  it  had  not  been  for  the 
treatment  just  mentioned,  the  man  would  not  have  died  of  the 
slight  wounds  recedved.     In  the  presence  of  this  uncontra- 
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dieted  testimony,  there  can  be  but  one  conclusion  arrived  at, 
and  that  is,  the  defendant  is  not  liable. 

The  court,  therefore,  orders,  adjudges,  and  decrees  that  the 
judgment  appealed  from  be  affirmed. 

Dogs— Owner's  Liability.— The  owner  of  a  dog,  having  notice, 
either  actual  or  constructive,  of  the  auimal's  viciousness,  is  liable 
for  injuries  iuflicted  by  him:  Robinson  v.  Marino,  3  Wash.  434,  28 
Am.  St  Rep.  50,  28  Pac.  752;  Rtrouse  v.  Leipf,  101  Ala.  433,  46  Am. 
St.  Rep.  122,  14  South.  6G7;  Plummer  v.  Ricker,  71  Vt.  114,  76  Am. 
St.  Rep.  757.  and  cross-reference  note  thereto,  41  Atl.  1045.  And  it 
Is  held  in  Crowley  v.  Groonell,  73  Vt.  45,  post,  p.  6W),  50  Atl.  546, 
that  a  cross  and  savage  disposition  on  the  part  of  a  do.'?'  is  n  )t 
necessary  in  order  to  Impose  liability  on  its  owner  for  its  assault, 
but  that  a  mischievous  propensity  is  enough. 


STATE  V.  NORTH  AMEBICAN  LAND  AND  TIMBER  CO. 
[106  La.  62i,  31  South.  172.] 

CORPORATIONS,  FOREIGN— RIGHT  TO  DO  BUSINESS.— 
A  foreign  corporation  not  engaged  in  commerce,  or  in  the  service  of 
the  United  States,  can  do  business  in  the  state  only  upon  the  condi- 
tions imposed  by  its  law's,    (p.  313.) 

CORPORATIONS.  FOREIGN  —  JURISDICTION— SERVICE 
ON  AGENT.— If  a  foreign  corporation  has  complied  with  the  law  of 
tlie  state  by  establishing  an  office  therein  and  designating  an  agent 
upon  whom  process  may  be  served,  service  upon  such  agent  con- 
fers jurisdiction  to  hear  and  determine  the  case,  Irrespective  of  the 
citizenship  of  the  plaintiff  or  tlie  subject  matter  of  the  controversy, 
(pp    315,  316.) 

CORPORATIONS,  FOREIGN— JURISDICTION.— If  a  foreign 
corporation  accedes  to  the  provisions  of  the  state  law  as  to  service, 
and  accepts  them  as  a  condition  upon  which  Jt  may  do  business  In 
the  state,  the  court,  by  such  service,  acquires  complete  and  perfect 
jurisdiction,  and  may  render  judgment  In  personam  against  the  cor- 
poration which  Is  entitled  to  full  faith  and  credit  in  other  Juris- 
dictions,   (p.  317.) 

COMPLETE  JURISDICTION  INCLUDES  not  only  the  power 
to  hear  and  determine  the  cause,  but  also  power  to  enforce  the  judg- 
ment: and  courts  usually  decline  to  entertain,  or  attempt  to  exercise. 
Jurisdiction  Intended  to  be  complete.  If  it  fails  to  confer  power  to 
enforce  the  Judgment  which  may  be  rendered,     (p.  318.) 

CORPORATIONS,  FOREIGN  —  JURISDICTION  OVER.  — 
While  state  courts  will  not  ordinarily  entertain  suits  Involving  the 
exercise  of  visitorial  powers  over  foreign  corporations,  nor  under- 
take to  regulate  their  Internal  management,  yet  If,  in  a  particular 
case,  the  court  acquires  jurisdiction  and  Is  not  only  able  to  hear  and 
determine,  but  also  to  enforce  Its  judgment  so  as  to  do  complete 
Justice,  It  will  exercise  such  jurisdiction,  although  the  result  may 
be  to  regulate  the  Internal  affairs  of  the  corporation,    (p.  820.) 
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CORPORATIONS,  FOREIGN  —  JURISDICTION  —  INSPRC- 
TION  OF  BOOKS— MANDAMUS.— If  a  foreign  corporation  doing 
bURlness  within  the  state  falls  to  keep  therein  Its  books  as  required 
by  law.  nnd  Its  officer  having  the  custody  of  such  books  Is  not  within 
the  reach  of  stnte  process,  mnndnmus  will  not  lie  to  compel  the 
Inspection  of  such  books,  but  If  there  are  other  books  within  the 
state  and  In  the  custody  of  the  agent  of  the  corporation  therein, 
mandamus  m.iy  Issue  In  fnvor  of  a  resident  or  nonresident  stock- 
holder, to  compel  permission  to  inspect  such  boiks.     rpp.  321.  324.) 

CORPORATIONS,  FOREIGN— INSPECTION  OP  BOOKS- 
MANDAMUS.— The  right  of  a  stockholder  In  a  foreign  corporation 
to  c  mpel  by  mandamus  permission  to  inspect  Its  books  Is  not 
nffected  by  a  provision  In  Its  charter  or  bj'-laws  that  differences 
between  the  coiTioratlon  and  Its  stockholders  shall  be  submitted  to 
arbitration,    (p.  322.) 

T.  T.  Taylor  and  Cline  &  Cline,  for  the  appellant. 

Pujo  &  Moss,  for  the  appellee. 

***  MONROE,  J.  The  relator,  claiming  as  a  stockholder, 
seeks  to  enforce  by  mandamus  his  right  to  inspect  the  books 
of  the  defendant  corporation.  To  the  proceeding  originally 
filed  an  exception  was  interposed  to  the  effect  that  it  waa 
directed  against  the  manager  of  the  company  alone,  and  that 
there  had  been  no  prayer  for  citation,  and  no  citation  of  the 
company,  and,  upon  appeal  to  this  court,  the  exception  was 
maintained,  and  the  case  remanded  for  "amendment  of  the 
application  ....  and  in  order  that  legal  service  may  [might] 
he  made  of  the  order  or  writ  calling  the  defendant  into  court/* 
the  costs  of  the  appeal  to  be  paid  by  the  relator  and  those  of 
the  lower  court  to  await  final  judgment :  State  v.  North  Ameri- 
can Land  etc.  Co.,  105  La.  379,  29  South.  910. 

Thereafter  the  original  petition  was  amended,  and  both 
petitions,  taken  together,  allege,  in  substance:  That  relator 
resides  in  the  state  of  Kansas,  and  that  respondent  is  an  Eng- 
lish corporation  here  represented  by  Arthur  V.  Eastman,  *** 
who  has  been  designated,  agreeably  to  the  law  of  this  state, 
as  the  person  upon  whom  process  may  be  served,  and  who  has 
established,  at  Lake  Charles,  in  the  parish  of  Calcasieu,  an  office 
in  which  is  kept  "all  the  books  of  account,  of  sales  of  land,  and 
all  ether  transactions  of  said  company,  and  all  other  books  of 
every  description,  and  all  accounts  necessary  to  be  kept  for  the 
information  of  said  company,  its  stockholders  and  directors, 
and  for  the  proper  conduct  and  management  of  its  business  in 
this  state";  that  the  relator  is  the  owner  of  stock  in  said  com- 
pany of  the  par  value  of  about  one  hundred  and  ninety  thoxi- 
sand  dollars,  but  by  reason  of  a  cabal  between  the  stockholders 
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and  directors  in  England,  is  deprived  of  all  voice,  management 
and  control  in  the  direction  of  its  affairs;  and  that,  in  order 
that  he  may  be  informed  of  its  present  condition  and  past 
transactions,  and  may  so  exercise  his  rights  as  to  prevent  mis- 
management, correct  abuses,  extravagance  and  waste,  and  pro- 
tect himself  from  irreparable  loss  and  injury,  it  is  necessary 
that  he  should  be  allowed  to  inspect  aU  the  books,  accounts, 
papers,  and  correspondence  of  said  company,  and  that  appli- 
cation to  that  effect  was  made  by  his  duly  authorized  agent 
and  denied  by  the  representative  of  the  company.  "Wherefore 
relator  prays  the  court  to  order  the  issuance  of  an  alternative 
writ  of  mandamus,  commanding  the  said  North  American 
Land  and  Timber  Company,  Limited,  to  appear  and  show 
cause  why  the  relator  should  not  be  permitted  to  examine 
and  inspect  the  record  of  the  amount  of  capital  stock  sub- 
scribed, and  of  transfers  thereof,  the  names  of  the  owners  of 
stock,  the  amounts  owned  by  them,  respectively,  the  amount 
of  stock  paid  and  by  whom,  the  amount  of  its  assets  and  lia- 
bilities, together  with  all  other  books,  papers,  letters  received 
and  copies  of  answers  thereto  kept,  used,  received,  sent,  and 
exchanged  in  the  transaction  of  business  by  said  respondent 
company,"  etc. 

To  this  petition  and  the  order  to  show  cause  made  thereon 
the  company  excepts  and  pleads  as  follows:  "That  respondent 
has  not  in  its  possession  in  its  office  at  Lake  Charles  any  of 
the  books  enumerated  in  article  273  of  the  constitution  of  1898, 
or  in  relator*s  application,  but  that  such  books  and  all  its  other 
corporate  records  are  kept  in  its  office  at  London,  England,  the 
legal  domicile  created  by  the  charter  to  which  relator  was  one 
of  the  original  subscribers;  that  the  contract  existing  between 
relator  and  respondent  by  reason  of  relator's  being  a  stock- 
holder in  said  company  was  entered  into  in  England,  a  foreign 
country;  that  relator  is  ^^'^  also  a  nonresident  of  the  state  of 
Louisiana,  for  which  reason  your  honorable  court  has  no  visi- 
torial  power  of  the  organization  of  respondent  company,  its 
corporate  functions,  by-laws,  or  over  the  relations  existing 
between  respondent  and  its  members,  and  their  respective 
rights  and  obligations  arising  under  the  law  of  said  company's 
creation,  for  which  cause  your  said  honorable  court  is  without 
jnrisdiciion  of  the  subject  matter  of  the  suit,  and  the  remedy 
sought  is  beyond  the  reach  of  the  court,  and  not  within  the 
sovereign  power  of  the  state  from  which  this  court  has  its 
authority;  ....  that  act  149  of  1890  does  not  subject  the 
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company  to  the  jurisdiction  of  this  court  for  any  cause  of 
action,  but  merely  requires  the  appointment  of  an  agent  upon 
whom  service  of  process  can  be  made,  or  in  other  words,  it 
"was  not  the  intention  of  said  act  to  give  the  court  jurisdiction 
over  causes  of  action  accruing  out  of  the  state  against  a  cor- 
poration created  and  existing  beyond  the  limits  of  the  state, 
and  your  honorable  court  is  without  jurisdiction  ratione  ma- 
teriae,  unless  the  cause  of  action  existed  against  the  company 
independently  of  the  mere  fact  of  its  being  represented  by  an 
Agent  within  the  fctate.'* 

Reserving  the  benefit  of  this  exception,  the  respondent 
further  pleads  in  substance:  That  since  the  filing  of  the 
original  petition  herein  and  the  judgment  thereon  the  relator, 
through  the  instrumentality  of  a  receiver  appointed  by  the 
■circuit  court  of  the  United  States  for  the  western  district  of 
liouisiana,  and  through  an  expert,  acting  as  his  agent,  obtained 
possession  of  all  the  books  kept  at  its  office  in  Lake  Charles, 
inspected  the  same,  and  made  copious  extracts  and  memoranda 
iherefrom,  and  is  not  entitled  to  further  investigation,  and 
that  the  present  application  is  made  for  no  other  purpose  than 
to  harass  and  annoy  this  respondent.  That  respondent  was 
organized  in  1882,  under  the  law  of  England,  and  that  relator 
wa5  one  of  its  organizers  and  signers  of  its  charter.  That 
Article  126  of  said  charter  provides  that  "  the  directors  shall, 
:from  time  to  time,  determine  whether  or  to  what  extent  and 
at  what  time  and  place,  and  under  what  condition  and  regu- 
lations the  accounts  and  books  of  the  company,  or  any  of  them, 
shall  be  open  tx)  the  inspection  of  the  members,  and  no  member 
shall  have  the  right  of  inspecting  any  account  or  book  or 
document  of  the  company  except  as  conferred  by  statute,  or 
authorized  by  the  directors,  or  by  resolution  of  the  company 
an  general  meeting."  That  relator  does  not  allege  that  he  has 
^^^'^  been  granted  the  right  claimed  by  statute  or  otherwise, 
«fl  contemplated  by  said  article,  the  provisions  of  which  are 
^binding  upon  him  as  a  matter  of  contract.  That  article  147 
of  said  charter  provides  that  "if  any  dispute  shall  arise  between 
the  company  and  any  of  its  members,  or  any  of  the  officers, 
'directors,  or  creditors,  as  such,  touching  any  matter  within 
the  purview  of  these  presents,  the  matter  in  dispute  or  differ- 
ence shall  be  submitted  for  final  decision  to  two  arbitrators 
or  their  umpire,  pursuant  in  all  respects  to  the  provisions 
in  that  behalf  of  the  common-law  procedure  act  of  1854,  or 
any   then   existing  statutory   modification  thereof,   and   this 
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article  shall  he  deemed  to  be  a  submission  by  all  the  parties 
above  referred  to  to  arbitration,  and  may  be  made  by  any  of 
the  parties  a  rule  of  any  division  of  the  high  court  of  justice; 
and  the  award  of  such  arbitrators  or  their  umpire  shall  be 
absolutely  binding  on  all  of  said  parties."  And  that  the 
relator  is  bound  thereby  with  respect  to  the  matters  involved 
in  this  proceeding. 

And  reserving  the  benefit  of  said  plea,  respondent  denies 
generally  the  allegations  of  relator's  petition,  and  avers  that 
the  only  books  in  its  possession  in  this  state  are  such  as  are 
necessary  to  be  kept  by  its  agent,  Austin  V.  Eastman,  and 
thai  such  books  are  not,  in  the  eye  of  the  law,  corporate  books 
and  records,  all  of  which  latter  are  kept  at  its  home  office  in 
London. 

It  appears  from  the  evidence  that  the  respondent  company 
was  organized  in  England  in  1882,  under  the  authority  of 
certain  acts  of  the  British  parliament,  and  that  the  "mem- 
orandum of  association,'*  as  also  what  are  called  "articles  of 
association,"  constituting,  together,  its  charter,  were  signed  by 
the  relator,  with  other  subscribers.  The  declared  purposes  for 
which  the  company  is  established  are  multifarious,  including 
the  "buying  and  selling  of  lands  in  the  United  States  of  Amer- 
ica or  elsewhere,"  the  idea  conveyed  being  that  whilst  operations 
may  be  conducted  elsewhere,  this  country  was  the  field  imme- 
diately in  view.  The  capital  stock  of  the  company  was  fixed 
at  five  hundred  thousand  pounds,  and  subsequently  reduced  to 
three  hundred  and  fifty  thousand  pounds,  of  which  the  relator 
appears  to  'be  the  owner  of  twenty-eight  and  one-fourth  per 
cent.  Shortly  after  its  establishment  the  company  appointed 
the  relator  its  agent  and  general  representative  in  this  country, 
and  he  held  that  position  until  1896,  when  the  present  incum- 
bent was  appointed  in  his  stead.  In  the  meanwhile,  though 
vast  tracts  of  land  had  been  purchased,  and  the  company  was 
registered  as  doing  business  and  as  having  an  office  and  an 
agent  upon  ®^®  whom  process  might  be  served  in  this  state, 
such  of  its  books  as  are  particularly  specified  in  relator's  peti- 
tion have  been  kept  in  England,  and  have  never  been  brought 
within  the  state  of  Louisiana.  Being  asked  his  reason  for 
wishing  to  inspect  said  books,  relator  testifying  as  a  witness  in 
his  own  behalf,  said :  "I  desire  to  inspect  the  books  to  see  which 
land  of  the  North  American  Land  and  Timber  Company  haa 
been  sold,  and  at  what  price  it  was  sold,  and  upon  what  terma 
of  payment.     I  have  received  the  impression,  from  common 
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report,  that  a  very  large  portion  of  the  land  of  the  company 

that  is  susceptible  of  cultivation  has  been  sold I  want 

to  inform  myself  of  the  exact  situation,  because  I  understand 
several  hundred  thousand  dollars*  worth  of  land  has  been  sold 
during  the  last  four  or  five  years,  and  during  all  of  this 
time  I  have  been  paid,  in  dividends  upon  my  stock,  only  two 
and  one-half  per  cent.  I  want  to  ascertain,  if  possible,  where 
this  money  is  that  has  been  received  for  land.  On  the  day 
I  arrived  in  Lake  Charles  I  was  informed  and  read  in  the 
newspapers  that  this  Mr.  Eastman  had  sold  more  than  one 
hundred  thousand  acres  of  land,  and  when  inquiry  was  made 
of  bim  as  to  the  terms  and  conditions  of  that  sale,  his  answer 
was :  *I  have  no  information  to  give  out.'  I  want  to  know  upon 
what  terms  and  conditions  that  hundred  thousand  acres  of  land 
was  sold,  because  my  interest  in  that  land  amounts  to  twenty- 
eight  and  one-quarter  per  cent."  After  the  case  was  remanded 
hy  this  court,  in  May  of  the  present  year,  a  receiver  was 
appointed  to  the  respondent  company  by  the  circuit  court  of 
the  United  States,  and,  during  his  administration,  which  lasted 
until  the  decree  appointing  him  was  reversed  on  appeal,  he 
afforded  access  to  the  books  which  had  come  into  his  possession 
to  an  agent  whom  the  relator  had  selected  to  examine  them, 
and  who  reported  the  result  of  his  examination  to  his  principal. 
This  was  not  done  with  the  consent  of  the  respondent,  however, 
and  the  question  of  the  right  of  the  relator  to  maJce  such 
examination  remains  to  be  determined,  and  has  been  and  is 
persistently  denied. 

As  the  respondent  corporation  is  a  mere  creation  of  loreign 
law,  and  is  engaged  neither  in  commerce  nor  in  the  service  of 
iiie  federal  government  it  was  within  the  power  of  the  state 
of  Louisiana  to  exclude  it  from  her  territory,  or  to  admit  it 
upon  such  conditions,  reasonable  or  unreasonable,  as  she 
thought  proper  to  impose.  In  the  ®^''  absence  of  special 
legislation,  the  respondent  was  at  liberty  to  enter  the  state 
for  the  purposes  of  its  business,  as  a  matter  of  comity,  and 
subject  to  no  other  conditions  than  that  it  would  conform  to 
the  public  policy  of  the  state  as  declared  in  her  general  law  and 
the  decisions  of  her  courts.  But  the  state  having  imposed 
certain  conditions  by  both  her  fundamental  and  statute  law, 
the  respondent  must  be  presumed  to  have  accepted,  and  did  in 
part  specifically  accept,  them  when  it  engaged  in  business 
within  her  territory,  and  is  bound  by  them  accordingly.  Arti- 
cles 245  of  the  constitution  of  1879  and  273  of  the  constitution 
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of  1898,  respectively,  provided,  and  now  provide,  that :  "Every 
corporation  organized  or  doing  business  in  this  state  .... 
shall  have  and  maintain  a  public  office  or  place  in  this  state 
for  the  transaction  of  its  business,  where  transfers  of  stock 
shall  be  made,  and  where  shall  be  kept,  for  public  inspection, 
books  in  which  shall  be  recorded  the  amount  of  the  capital 
stock  subscribed,  the  names  of  the  owners  of  stock,  the  amounts 
owned  by  them,  respectively,  with  the  date  of  transfer,  the 
amount  of  its  assets  and  liabilities,  and  the  names  and  places 
of  residence  of  its  officers/* 

Articles  236  of  the  constitution  of  1879  and  264  of  the 
present  constitution,  respectively,  provided,  and  now  provide, 
that :  "No  ....  foreign  corporation  shall  do  any  business  in 
this  state  without  having  one  or  more  known  places  of  business, 
and  an  authorized  agent  or  agents  in  this  state  upon  whom 
process  may  be  served/' 

Article  245  of  the  constitution  of  1879  has  been  held  to  re- 
quire no  legislative  action  to  give  it  effect:  State  v.  New  Or- 
leans Gas  Light  Co.,  49  La.  Ann.  1559,  22  South.  815. 

Act  149  of  1890,  entitled  "An  act  to  carry  into  effect  article 

236  of  the  constitution  of  1879,"  reads:  "Section   1 

That  it  shall  be  the  duty  of  all  corporations  domiciled  out  of 
the  state,  doing  business  in  this  state,  excepting  mercantile 
corporations,  to  file  in  the  office  of  the  Secretary  of  State  a 
declaration  of  the  place  or  locality  of  its  domicile,  together 
with  the  name  of  its  agent  or  officer  in  the  state  representing 
said  corporation,  upon  whom  service  of  process  may  be  made. 

Section  2 Whenever  any  such  corporation  shall  do  any 

business  of  any  nature  whatsoever  in  this  state  without  having 
complied  with  the  requirements  of  section  1  of  this  act,  it  may 
be  sued  upon  any  cause  of  action  in  the  parish  where  the  right 
or  cause  of  action  arose,  and  service  of  process  may  be  made 
upon  the  person  or  persons,  firm  or  company  transacting  such 
business  for  such  corporation,  ®^®  and  each  person  or  persons, 
firm  or  corporation  shall  be  deemed  the  agent  of  the  corpora- 
tion upon  whom  service  can  be  made." 

The  respondent  has  accepted  and  has  complied  with  the  con- 
ditions thus  imposed,  in  that  it  has  maintained  an  office  in  this 
state  and  has  designated  a  person  upon  whom  process  may  be 
served,  but  it  has  not  complied  with  them,  in  that  it  has  failed 
to  keep  in  such  office  the  books  required  to  be  kept  there,  and  it 
claims  that  service  of  process  upon  the  agent  whom  it  has  des- 
ignated to  receive  the  same  confers  upon  the  courts  issuing 
such  process  jurisdiction  only  in  a  certain  class  of  cases. 


316  American  Sta.tb  Reports,  Vol.  87.     [Louisiana, 

Whether  we  assume  that  laws  are  enacted  exclusively  in  the 
interest  and  for  the  protection  of  the  people  who  enact  and 
are  to  be  governed  by  them,  or  that  they  are  also  intended  in 
a  spirit  of  interstate  and  international  comity,  to  prevent  the 
territory  throughout  which  they  may  be  enforced  from  being 
used  as  a  field  of  operations  for  the  infliction  of  injury  upon 
others,  no  good  reason  suggests  itself  why  foreign  corporations, 
establishing  permanent  agencies  in  a  state,  should  not  be  re- 
quired to  furnish  the  same  facilities  for  the  obtention  of  in- 
formation as  to  their  status  and  for  the  obtention  of  legal  re- 
dress as  the  corporations  established  by  such  state.  And  it 
was  probably  because  it  was  thought  that  no  such  reason  ex- 
ists that  the  framers  of  the  last  preceding  and  present  consti- 
tutions of  Louisiana,  the  one  adopted  after  nearly  twenty 
years'  experience  of  the  other,  incorporated  in  these  instru- 
ments the  articles  which  have  been  quoted,  and  which  apply 
in  identical  terms  to  both  foreign  and  domestic  corporations. 
It  will  be  observed  that  the  requirement  upon  the  subject  of 
books  does  not  demand  original  books  of  entry,  save  such  as 
are  necessary  in  transferring  stock,  but  merely  exacts  that 
^'books'*  containing  certain  information  shall  be  kept  in  the 
office  of  every  corporation  organized  or  doing  business  in  this 
state,  and  that  suoh  books  shall  be  open  for  public  inspection. 
If  the  corporation  is  organized  here,  its  original  books  will,  of 
course,  meet  the  requirement.  If  it  is  organized  elsewhere, 
and  is  doing  business  here,  the  requirement  may  be  complied 
with  by  its  keeping  books  containing  the  necessary  information 
obtained  from  the  original  books  at  the  home  office,  through 
the  mails,  or  otherwise.  It  may  be  considered  settled  juris- 
prudence in  this  state  that  such  books  are  not  open  to  the  in- 
spection of  persons  without  interest,  or  to  the  unreasonable 
inspection  of  persons  who  are  interested;  but  whatever  may 
be  the  method  adopted  for  that  purpose,  the  ®^^  books  must 
be  kept  as  required,  or  the  business  of  the  corporation  is  ille- 
gally conducted.  When,  therefore,  the  respondent  avers  and 
shows  that  it  has  been  engaged  in  business  in  Louisiana  for 
more  than  seventeen  years,  but  that  the  books  required  by  the 
constitution  of  the  state  to  be  kept  in  its  office  have  never 
been,  and  are  not  now,  so  kept,  it  avers  and  shows  that  for 
more  than  seventeen  years  it  has  conducted,  and  is  now  con- 
ducting, such  business  in  violation  of  our  fundamental  law. 
What  the  penalty  may  be,  and  at  whose  instance  and  in  what 
manner  it  may  be  enforced,  need  not  now  be  considered. 
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The  plea  to  jurisdiction  is  based  on  the  proposition  that  the 
constitutional  and  statutory  law  which  has  been  quoted  was 
intended  to  confer  upon  the  state  courts  jurisdiction  only  in 
STiits  brought  by  citizens  of  Louisiana  against  foreign  corpora- 
tions engaged  in  business  here,  upon  contracts  entered  into 
or  causes  of  action  arising  in  this  state,  and  that  service  of 
process  on  the  agents  of  such  corporations,  designated  in  com- 
pliance with  that  law,  should  not  be  held  to  confer  jurisdic- 
tion in  other  suits,  and  without  regard  to  the  citizenship  of 
the  plaintiffs  or  the  subject  matter  or  place  of  origin  of  the 
controversies.  Proceeding  to  the  consideration  of  this  propo- 
sition, we  find  nothing  in  the  law  in  quesaon  to  warrant  the 
conclusion  that  it  was  the  intention  to  discriminate  in  favor 
of  the  citizens  of  Louisiana  in  the  matter  of  bringing  suits 
against  foreign  corporations,  the  discrimination  made  by  the 
second  section  of  the  statute  relating  only  to  the  place  of  ori- 
gin of  the  right  or  cause  of  action,  and  operating  as  favorably 
to  citizens  of  other  states  and  countries  as  to  citizens  of  this 
state.  If,  therefore,  the  present  action  would  lie  in  favor  of  a 
citizen  of  Louisiana,  it  will  lie  in  favor  of  the  nonresident  re- 
lator ;  and  all  the  more  is  this  true  if  the  relator  is  a  citizen  of 
the  state  of  Kansas,  since  the  constitution  of  the  United  States 
in  such  case  secures  to  him,  in  Louisiana,  all  the  rights,  privi- 
leges, and  immunities  which  the  state  of  Louisiana  accords  to 
her  own  citizens.  Nor  do  we  find  anything  in  that  law  where- 
by the  jurisdiction  acquired  by  service  of  process  upon  an  agent 
authorized  by  a  foreign  corporation  to  receive  the  same  is  lim- 
ited to  any  particular  class  of  cases. 

The  present  doctrine  upon  that  subject  is  thus  stated  by  a 
recent  writer:  "In  all  the  states,  statutory  methods  are  now 
provided  for  the  service  of  process  upon  foreign  corporations 
which  are  doing  business  in  the  state.  Where  a  corporation 
accedes  to  such  provisions,  as  to  service,  and  accepts  them  as 
a  condition  upon  which  it  may  do  ®^®  business  in  the  state, 
the  court  acquires  complete  and  perfect  jurisdiction  over  it, 
and  may  render  a  judgment  in  personam  against  it,  and  such 
a  judgment  is  entitled  to  full  faith  and  credit  in  other  juris- 
dictions": Elliott  on  Private  Corporations,  2d  ed.,  201. 

This  doctrine  has  long  been  approved  in  Massachusetts, 
where  it  has  been  held  that  "a  nonresident  may  sue  a  foreign 
insurance  company,  which  does  business  in  that  state,  on  a  con- 
tract made  in  another  state,  where  the  subject  matter  gt  the 
contract  is  also  situated,  although  the  only  service  made  is  on 
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the  insurance  commissioner,  whom  all  foreign  insurance  com- 
panies are  required  to  appoint  as  their  attorney  for  the  service 
of  process" :  Taylor  on  Private  Corporations,  392 ;  citing  Johns- 
ton V.  Trade  Ins.  Co.,  133  Mass.  432;  Wilson  v.  Fire  Alarm  Co., 
149  Mass.  24,  20  N.  E.  318. 

The  English  courts  have  gone  further,  and  now  hold  that 
where  a  foreign  corporation  establishes  a  permanent  branch 
agency  in  England,  it  may  be  sued  through  the  agent  in  charge 
of  such  branch  in  the  same  manner  as  domestic  corporation, 
whether  the  agent  is  specially  authorized  to  accept  citation  or 
not.  And  Morawetz  says  upon  this  subject:  "However,  if  a 
corporation  open  an  office  or  habitually  transacts  business  in  a 
foreign  state,  the  head  officer  there  must  be  deemed  an  agent 
of  the  company  for  the  purpose  of  receiving  service  of  process, 
and,  under  these  circumstances,  service  upon  the  officer  is 
binding  upon  the  company  itself'*:  Morawetz  on  Private  Cor- 
porations, 1st  ed.,  523 ;  citing  Newby  v.  Von  Oppen  &  Colts  etc. 
Mfg.  Co.,  L.  E.  7  Q.  B.  293,  296.  See,  also,  6  Thompson's 
Commentaries  on  Law  of  Corporations,  par.  7990. 

The  court  of  appeals  of  New  York,  sustaining  the  provisions 
of  the  Code  of  Civil  Procedure  to  that  effect,  has  gone  still 
further,  and  holds  that  a  citizen  of  that  state  may  sue  a  for- 
eign corporation  upon  any  cause  of  action,  no  matter  where 
originating,  and  no  matter  whether  the  corporation  has  en- 
gaged in  business  or  has  appointed  an  agent  to  receive  service 
of  process  in  the  state  or  not,  service  upon  one  of  its  officers 
found  within  the  state,  whether  there  upon  his  own  business  or 
otherwise,  being  considered  sufficient  to  brin^  the  corporation 
into  court,  provided  the  service  upon  such  officer  would  have 
been  sufficient  at  the  domicile  of  the  corporation:  Pope  v. 
Terre  Haute  Car  Mfg.  Co.,  87  N".  Y.  137. 

It  is  not  necessary,  nor  would  we  be  disposed  to  adopt  the 
extreme  ®^^  view  last  above  referred  to.  On  the  contrary,  we 
might  hold  that  the  jurisdiction  acquired  by  service  of  process 
on  respondent's  agent  in  this  state  is  confined  to  cases  in  which 
the  cause  of  action  arises  here,  and,  nevertheless,  maintain  the 
jurisdiction  so  acquired  in  the  instant  case.  For,  whilst  the 
relator's  right — if  he  has  any — to  inspect  the  respondent's 
books  may  spring  from  the  contract  made  in  England,  the 
cause  of  action  disclosed  in  his  petition  consists  of  the  refusal 
of  the  respondent's  agent  here  to  permit  him  to  exercise  that 
right. 

Jurisdiction,  however,  when  considered  in  connection  with 
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the  exercise  of  judicial  functions,  "includes  the  power  to  com- 
pel a  person  to  app€ar  and  answer  a  complaint  or  to  punish 
him  for  not  doing  so;  the  power  to  t-ake  property  in  dispute 
into  the  custody  of  the  law;  the  power  to  compel  the  produc- 
tion of  evidence  and  hear  the  contention  of  parties;  the  power 
to  determine  the  question  of  right  between  parties  and  to  en- 
force the  determination":  Century  Dictionary,  verbo,  "Juris- 
diction." And  where  there  is  a  lack  of  power  in  either  of  the 
directions  mentioned,  whether  because  intentionally  withheld 
or  because  of  the  incapacity  of  the  grantor  to  confer  it,  the 
jurisdiction  may  be  said  to  he  limited  in  the  one  case,  and 
incomplete  or  inadequate  in  the  other.  Thus,  the  power  to 
hear  may  be  granted,  and  the  power  to  determine  withheld,  or 
the  power  to  hear  and  determine  may  be  granted  and  the  power 
to  enforce  the  determination  withheld,  or  the  power  to  hear, 
determine,  and  enforce  may  be  conferred,  but  restricted  to  par- 
ticular litigants  or  subjects,  and  the  jurisdiction  may  be  prop- 
erly exercised  to  the  limit  prescribed  with  the  effect  of  fully 
accomplishing  the  purpose  for  which  it  is  conferred.  But 
where,  froTu  the  terms  of  the  grant,  it  is  evidently  the  inten- 
tion to  confer  jurisdiction  without  limit  as  to  persons  or  sub- 
ject matter,  or  to  confer  complete  jurisdiction,  within  certain 
limits,  and  the  exercise  of  all  the  power  intended  to  be  con- 
ferred is  necessary  in  order  that  the  purposes  of  the  grant  may 
be  accomplished,  but  it  happens  that  the  grant  falls  short,  in 
an  essential  particular,  by  reason  of  want  of  power  in  the 
grantor,  it  follows  that  the  jurisdiction,  as  conferred,  is  in- 
complete or  inadequate,  and  the  question  arises  whether,  if, 
in  a  particular  case,  the  purposes  of  the  grant  cannot  thereby 
be  accomplished,  such  jurisdiction  should  be  exercised  at  all. 

"It  is  a  fundam.ental  principle  of  the  law  of  mandamus," 
says  Mr.  High,  "that  the  writ  will  never  be  granted  in  cases 
where,  if  issued,  it  would  prove  unavailing,  and  whenever  it  is 
apparent  to  the  court  that  *^^  the  object  sought  is  impossible 
of  attainment,  either  through  want  of  power  on  the  part  of  the 
person  against  whom  the  extraordinary  jurisdiction  of  the 
court  is  invoked,  or  for  other  sufficient  causes,  or  that  the 
granting  of  the  writ  must  necessarily  be  fruitless,  the  court 
will  refuse  to  interfere.  So,  if  it  is  apparent  that  the  writ, 
if  granted,  cannot  be  enforced  by  the  court,  relief  will  be 
withheld,  since  the  courts  are  adverse  to  exercising  their  ex- 
traordinary jurisdiction  in  cases  where  their  authority  cannot 
be  vindicated  by  the  enforcement  of  process.     Nor  will  man- 
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damus  be  allowed  unless  the  act  or  duty  whose  enforcement  is 
pouijht  is  legally  possible  at  the  time;  and  it  is,  therefore,  a 
sufficient  return  to  an  alternative  mandamus  that  the  respond- 
ent has  no  power  to  do  the  act  required":  High  on  Extraordi- 
nary Legal  Remedies,  sec.  14. 

"A  mandamus  will  not  issue  to  compel  a  public  officer  to 
^jerform  a  ministerial  duty  when  the  evidence  shows  that  the 
performance  of  that  duty  by  him  is  a  physical  impossibility, 
or  that  his  ability  to  carry  out  the  mandates  of  the  court  de- 
pends upon  the  co-operative  action  of  a  third  person  who  is  not 
before  the  court" :  State  v.  Cavanac,  30  La.  Ann.  237. 

"The  service  of  the  writ  of  mandamus  must  be  upon  the 
special  officer  or  officers  of  the  municipal  corporation  who  are 
legally  required  to  do  the  thing  demanded":  State  v.  Shreve- 
port,  29  La.  Ann.  658 ;  State  v.  Judge,  38  La.  Ann.  43,  58  Am. 
Rep.  158. 

"VVTiere  a  peremptory  mandamus  is  directed  against  a  cor- 
poration, punishment  is  to  be  inflicted  on  the  officers  of  the 
corporation  who,  under  the  charter  and  by-laws,  have  power 
to  perform  the  act  commanded  by  the  writ":  13  Ency.  PI.  & 
Pr.    813. 

Hence  it  follows  that  whilst  a  court  may  have  jurisdiction 
to  hear  and  determine  a  cause  against  a  corporation,  and  to 
render  judgment  commanding  it  to  perform  a  particular  a«t, 
and  may  also  have  such  power  for  the  enforcement  of  its 
judgment  as  its  grantor  can  confer,  nevertheless,  if  the  cor- 
poration has  its  domicile  in  a  foreign  state  or  country,  and  the 
particular  officers  to  whom  alone  the  necessary  compulsion  can 
be  applied  are  beyond  the  reach  of  its  process,  the  jurisdiction, 
as  a  whole,  falls  short;  and  as  the  court  will  be  powerless  to 
enforce  obedience,  the  judgment  will  not  be  rendered.  This 
consideration,  and  a  further  consideration  founded  on  public 
policy,  we  understand  to  be  at  the  base  of  the  well-established 
jurisprudence  to  the  effect  that  the  courts  of  one  state  will  not 
ordinarily  exercise  ®^^  visitorial  power  over  corporations  es- 
tablished under  the  laws  of  another  state,  and  will  not,  as  a 
rule,  entertain  suits  having  in  view  the  regulation  of  the  in- 
ternal affairs  of  such  corporations.  Mr.  Taylor  says  upon  this 
subject :  "As  the  courts  of  a  state  will  enforce  contracts  at  the 
suit  of  a  foreign  corporation,  so  they  will  entertain  actions 
against  it.  But  the  subject  matter  of  the  suit  must  not  be 
such  that  the  court  will  decline  to  assume  jurisdiction,  as,  for 
instance,  on  account  of  its  inability  to  do  complete  justice  in 
the  matter 
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"Courts  will  not,  however,  determine  matters  relating  to  the 
internal  management  of  foreign  corporations  arising  between 
one  set  of  shareholders  and  persons  claiming  to  be  the  officers 
as  well  as  shareholders  of  the  corporation.  But  the  legal  rela- 
tions between  a  corporation  and  its  shareholders  are  to  be  de- 
termined by  the  law  of  the  home  state,  and,  accordingly,  a 
state  will  recognize  and  apply  a  statute  of  a  home  state  giving 
a  corporation  lien  on  its  share  for  debts  due  to  it  from  the 
shareholders":  Citing  Wilkius  •  v.  Thome,  60  Md.  263; 
North  State  Copper  etc.  Co.  v.  Field,  64  Md.  151,  20  Atl. 
1039;  Bishop  v.  Globe  Co.,  135  Mass.  132;  Taylor  on  Private 
Corporations,  3d  ed.,  292.  In  another  text-book  we  find  the 
doctrine  and  the  reasons  therefor  stated  as  follows:  "As  a 
general  rule,  actions  brought  by  stockholders,  generally,  in 
equity,  to  restrain  or  redress  frauds  or  breaches  of  trust  com- 
mitted by  the  directors  or  officers  of  the  corporation,  or  by  a. 
majority  of  its  stockholders  in  the  management  of  its  business^ 
and  property,  can  only  be  brought  in  courts  of  the  state  under 
whose  laws  the  corporation  was  created.  This  rule  rests  partly 
on  jurisdictional  grounds  and  partly  on  grounds  of  policy  and 
expediency.  It  is  indispensable  in  such  an  action  that  the  cor- 
poration should  be  made  a  party  in  its  corporate  name  and 
character.  This  reason  alone,  in  many  cases,  drives  the  stock- 
holder to  the  forum  of  the  state  of  the  corporation,  because 
service  of  process  cannot  be  had  upon  the  corporation  in  other 
jurisdictions.  It  also  rests  upon  the  further  consideration 
that  in  many  cases,  by  reason  of  the  fact  of  the  property  of  the 
corporation  being  situated  out  of  the  state,  it  will  be  impossible 
for  the  court  to  effectuate  its  judgment,  if  it  renders  any.  But 
it  is  obvious  that  many  cases  will  arise  where  these  reasons 
will  not  be  controlling.  Take,  for  instance,  such  a  case  as  that 
stated  in  a  preceding  section,  where  a  manufacturing  corpora- 
tion migrated  with  its  entire  business,  corporate  **^*  books 
and  personnel,  from  the  state  of  its  creation  into  another  state, 
and  there  did  aU  its  business  and  had  all  its  corporate  meet- 
ings  

"We  accordingly  find  judicial  opinions  which  more  or  less 
modify  the  general  rule  of  jurisdiction  above  stated.  One  of 
them  is  to  the  effect  that  though  such  an  action  must,  in  gen- 
eral, be  prosecuted  in  the  state  under  whose  laws  the  corpora- 
tion has  been  created,  yet  injunctions  and  other  auxiliary  reme- 
dies may  be  had  in  the   courts  of   other   states'':  Moore  t. 
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Swiss  Valley  Min.  Co.,  104  N.  C.  534,  10  S.  E.  7G9;  6  Thomp- 
son's Commentaries  on  Law  of  Corporations,  8011. 

The  courts  are  not  altogether  agreed  as  to  what  acts  of  a 
•corporation  relate  to  its  internal  management,  and  in  Mary- 
land it  has  been  held  "that,  where  the  act  complained  of  affects 
the  complainant  solely  in  his  capacity  as  a  member  of  the  cor- 
poration, whether  it  be  as  a  stockholder,  director,  president, 
or  other  officer,  and  is  the  act  of  the  corporation,  whether  act- 
ing in  stockholders'  meeting  or  through  its  agent,  the  board  of 
directors,  that  then  such  action  is  the  management  of  the  in- 
ternal affairs  of  the  corporation;  and,  in  case  of  a  foreign  cor- 
poration, our  courts  will  not  take  jurisdiction.'* 

This  is,  perhaps,  a  correct  statement  of  the  minor  premise 
and  conclusion  of  a  syllogism,  in  which,  however,  the  major 
jremise  is  neither  established  nor  conceded,  for,  whether  a 
•court  should  exercise  jurisdiction  in  a  particular  case  against 
«  fereign  corporation  is,  in  our  opinion,  a  question  to  he  deter- 
mined with  reference  rather  to  its  power  to  enforce  any  decree 
that  it  may  find  it  necessary  to  render,  in  order  to  do  complete 
justice,  than  with  reference  to  the  possible  effect  of  the  suit  upon 
the  internal  management  of  the  corporation.  If,  as  in  the  case 
referred  to  by  Mr.  Thompson,  a  corporation  succeeds  in  migrat- 
ing into  another  state  than  that  of  its  creation,  and  in  carrying 
there  its  officers  and  property,  and  holds  its  corporate  meetings 
.and  transacts  its  corporate  business  within  the  jurisdiction  of 
the  courts  of  such  other  state,  so  that  any  judgment  rendered 
by  such  courts  concerning  such  business  can  be  completely  en- 
ioTced,  we  know  of  no  reason  why  controversies  as  to  the  regu- 
lation of  that  business,  whether  arising  among  the  members 
•of  the  corporation  or  between  them  and  third  persons,  should 
not  be  determined  by  these  courts.  Nor,  if  books  showing  the 
"business  done  by  a  corporation  in  a  state  other  than  that  of  its 
domicile  and  origin  are  kept  in  such  other  state  in  the  custody 
and  under  the  control  of  the  officer  conducting  such  business, 
do3s  any  reason  suggest  itself  why  a  shareholder,  having  the 
right  to  inspect  ^"®  these  books,  should  be  driven  out  of  the 
jurisdiction  in  which  they  are  kept  for  the  vindication  of  that 
right. 

Applying  these  conclusions  to  the  instant  case,  we  are  of 
opinion  that  under  the  contract  whereby  the  relator  became  a 
shareholder  in  the  respondent  corporation  the  right  is  accorded 
him  to  inspect  such  books  as  the  law  of  Louisiana  requires  for- 
eign corporations,  doing  business  here,  to  keep  open  for  in- 
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epeetion;  but  as  the  corporation  has  not  complied  with  the  law, 
and  as  neither  the  books  nor  the  officers  having  the  custody 
and  control  of  them  are  within  reach  of  the  process  of  the 
courts  of  this  state,  he  must  seek  the  vindication  of  that  right 
in  some  other  jurisdiction. 

We  are  further  of  opinion,  however,  that,  as  to  the  books, 
papers,  letters  received,  and  copies  of  answers  thereto  kept  and 
nsed  in  the  transaction  of  the  business  of  the  respondent,  and 
in  the  custody  or  under  the  control  of  its  agent  at  Lake  Charles, 
the  relator  has  made  out  a  case  which  entitles  him  to  relief. 
It  is  true  that  it  is  admissible  under  our  laws  for  persons  to 
submit  to  arbitration  pending  lawsuits  or  existing  differences, 
but  it  is  not  admissible  in  England,  where  the  contract  from 
which  the  relator's  right  arises  was  made,  nor  do  we  think  it 
would  be  admissible  here  for  persons  to  stipulate,  in  advance, 
that  in  the  event  of  differences  arising  in  the  future  they  will 
deny  themselves  the  right  to  resort  to  the  courts  for  their 
settlement.  Mr.  Justice  Story,  in  his  Commentaries  on  Equity 
Jurisprudence,  section  670,  says  upon  this  subject:  "And  where 
the  stipulation,  though  not  against  the  policy  of  the  law,  yet 
is  an  effort  to  devest  the  jurisdiction  of  the  ordinary  tribunals 
of  justice,  such  as  an  agreement  in  case  of  dispute  to  refer  the 
same  to  arbitration,  a  court  of  equity  will  not,  any  more  than 
a  court  of  law,  interfere  to  enforce  the  agreement,  but  it  will 
leave  the  parties  to  their  own  good  pleasure  in  regard  to  such 
agreements.  The  regular  administration  of  justice  might  be 
greatly  impeded  or  interfered  with  by  such  stipulations  if  they 
were  specifically  enforced/'  This  doctrine  was  approved  by 
the  supreme  court  of  the  United  States  in  Home  Ins.  Co.  v. 
Morse,  20  Wall.  445,  from  the  opinion  in  which  case  we  ex- 
cerpt the  following:  "In  Scott  v.  Avery,  5  H.  L.  Cas.  811, 
the  lord  chancellor  says:  'There  is  no  doubt  of  the  general 
principle  that  parties  cannot  by  contract  oust  the  ordinary 
courts  of  their  jurisdiction.  That  has  been  decided  in  many 
cases.  Perhaps  the  first  I  need  refer  to  was  a  case  decided 
about  a  century  ago':  Kill  v.  Hollister,  1  Wils.  129.  That 
case  **®  was  an  action  on  a  policy  of  insurance  in  which  there 
was  a  clause  that  in  case  of  any  loss  or  dispute  it  should  be 
referred  to  arbitration.  It  was  decided  there  that  an  action 
would  lie,  although  there  had  been  no  reference  to  arbitration. 
Then,  after  the  lapse  of  half  a  century,  there  occurred  a  case 
before  Lord  Kenyon,  and  from  the  language  that  fell  from 
that  learned  judge,  many  other  cases  had  probably  been  de- 
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cidcd  which  are  not  reported.  But  in  the  time  of  Lord  Kcn- 
yon  occurred  the  case,  which  is  considered  the  leading  case  on 
the  subject,  of  Thompson  v.  Charnock,  8  Term  Rep.  139."  The 
case  thus  referred  to  related  to  an  agreement,  contained  in  a 
charter-party,  to  arbitrate  differences  which  might  arise,  and 
it  was  held  that  it  should  not  be  enforced.  In  the  case  before 
US,  the  evidence  shows  that  the  respondent,  Austin  V.  East- 
man, manager,  acted  under  instructions  from  his  principal  in 
refusing  to  allow  the  representative  of  the  relator  to  inspect 
the  books  and  papers  in  his  possession  relating  to  the  respond- 
ent's business.  The  relator,  therefore,  had  to  choose  between 
the  alternatives  of  submitting  to  arbitration  or  appealing  to 
the  courts,  and  he  chose  the  latter  alternative,  as  he  had  the 
right  to  do.  Counsel  for  respondent  suggest,  in  their  brief, 
that  the  evidence  taken  on  the  original  hearing  and  contained 
in  the  transcript  heretofore  filed  in  this  court  was  not  reoffered 
on  the  second  hearing,  and  hence  that  there  is  not  sufficient 
evidence  now  before  the  court  to  authorize  a  decree  in  favor  of 
the  relator.  We  recognize  the  technical  force  of  this  sugges- 
tion, but  we  think  that  the  case  was  tried  upon  the  second 
hearing  upon  the  theory  that  the  evidence  was  in  without  be- 
ing reoffered,  and  as  we  have  it  before  us  in  the  other  tran- 
script, we  do  not  think  that  the  interests  of  justice  require 
that  the  case  should  be  again  remanded  in  order  that  such 
evidence  should  be  again  offered. 

It  may  be  remarked  that,  if  it  appeared  that  it  was  in  the 
power  of  the  relator  to  specify  the  books,  papers,  etc.,  which 
are  in  the  possession  of  the  respondent's  agent  in  this  state,  we 
should  hesitate  to  make  any  order  concerning  them  without 
sueii  specification,  but  the  relator,  who  is  interested  to  the  ex- 
tent of  almost  one-third  in  the  business  and  property  of  the 
respondent,  has  been  denied  access  to  the  books  showing  how 
that  business  and  property  are  being  managed,  and  he  has  no 
means  of  ascertaining  in  what  particular  books,  papers,  or  rec- 
ords the  respondent,  through  its  agent,  keeps  that  information, 
and  to  require  him,  specially,  to  designate  such  books,  etc., 
would  be  to  require  an  impossibility,  and  to  concede  the  right 
of  the  respondent  to  deny  him  the  information. 

*^''  It  may  further  be  remarked  that,  if  the  inspection  which 
the  relator  was  enabled  to  make,  after  the  institution  of  this 
proceeding,  had  been  accorded  by  the  respondent,  it  would  have 
been  tantamount  to  an  admission  that  the  suit  was  properly 
brought,  and  the  relator  would  have  been  entitled  to  a  judg- 
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ment  as  by  confession,  and  we  think  that  he  is  none  the  less 
entitled  to  a  judgment  because  the  inspection  was  accorded  by 
the  receiver,  and  he  has  been  compelled  to  establish  his  right 
thereto  over  the  opposition  of  the  respondent;  otherwise  the 
issue  between  the  relator  aud  the  respondent  would  be  left 
undetermined. 

For  these  reasons,  it  is  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  annulled,  avoided,  and  re- 
versed, and  that  there  now  be  judgment  in  favor  of  the  relator, 
making  peremptory  the  alternative  writ  of  mandamus  issued 
in  this  case  in  so  far  as  to  command  the  respondents,  the  North 
American  Land  and  Timber  Company,  Limited,  and  Austin 
V.  Eastman,  its  manager,  to  allow  said  relator  to  inspect  such 
books,  papers,  letters,  and  copies  of  letters,  relating  to  the 
business  of  said  company,  as  may  be  in  the  possossion  or  under 
the  control  of  said  manager,  such  inspection  to  be  made  within 
a  reasonable  time,  and  without  impeding  the  business  of  the 
company  or  subjecting  its  officers  to  unnecessary  inconveni- 
ences. It  is  further  ordered  that  the  respondent  corporation 
pay  the  costs  in  both  courts. 


Poreign  Corporations  have  no  absolute  right  to  recognition  in  the 
state.  They  may  be  admitted  on  such  terms  and  conditions  as  the 
state  may  impose,  or  they  may  be  excluded  altogether:  State  v. 
Schlitz  Brew.  Co.,  104  Tenn.  715,  78  Am.  St.  Rep.  941,  59  S.  W.  1033; 
Daggs  V.  Orient  Ins.  Co.,  136  Mo.  382,  58  Am.  St.  Rep.  638,  38  S.  W. 
85.  In  doing  business  In  a  state  they  must  conform  to  its  laws: 
Cravens  v.  New  York  Life  Ins.  Co.,  148  Mo.  583,  71  Am.  St.  Rep. 
628,  50  S.  W.  519. 

Jurisdiction  of  Foreign  Corporations  is  considered  at  length  in 
the  note  to  Abbeville  etc.  Co.  v.  Western  etc.  Co.,  85  Am.  St.  Rep. 
905-938.  See  page  938  of  this  note  to  the  effect  that  a  judgment 
against  a  foreign  corporation  upon  service  on  its  agent  within  the 
state  is  a  valid  and  enforceable  judgment  In  personam,  and  must 
be  given  effect  as  such  In  other  states. 

The  Internal  Management  of  a  Foreign  Corporation  will  not 
ordinarily  be  inquired  into  or  controlled  bv  the  courts  of  a  state* 
Condon  v.  Mutual  Reserve  Assn..  89  Md.  99,  73  Am.  St  Rep  169* 
42  Atl.  944. 

The  Right  to  Inspect  Corporate  Books  on  the  part  of  a  stock- 
holder may  be  enforced  by  mandamus:  Johnson  v.  Langdon  135 
Cal.  624,  ante,  p.  156,  67  Pac.  1050;  Stone  v.  Kellogg,  165  111 '  192. 
56  Am.  St.  Rep.  240,  46  N.  K.  222;  Ellsworth  v.  Dorwart  96  Iowa. 
108.  58  Am.  St.  Rep.  427,  63  N.  W.  S88.  ^ 
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(UNITED    STATES    INVESTMENT    CORPORATION  v. 
ULRICKSON. 

[84  Minn.  14,  86  N.  W.  613.] 

INPANTS.-IN  SO  FAR  AS  A  CONTRACT  ON  THE  PART 
OP  AN  INFANT  IS  EXECUTORY,  he  may  always  Interpose  his 
Infancy  as  a  defense  to  an  action  for  its  enforcement    (p.  328.) 

INFANTS— DISAFFIRMING  MORTGAGE.— AN  INFANT 
WHO  VOLUNTARILY  ASSUMES  THE  POSITION  OF  OWNER 
OF  LAND,  as  the  representative  of  his  father,  solely  for  the  purpose 
of  raising  funds  to  free  the  land  from  debt,  the  only  considera- 
tion for  the  conveyance  to  him  being  his  agreement  to  execute 
a  mortgage  for  that  purpose,  cannot,  upon  becoming  of  age,  dis- 
affirm the  mortgage  and  retain  the  land  discharged  from  Its  encum- 
brances,   (p.  329.) 

INFANTS  —  DISAFFIRMING  MORTGAGE.— AN  INFANT 
WHO  IN  GOOD  FAITH  assumes  the  ownership  of  land  on  the 
sole  consideration  that  he  execute  a  mortgage  thereon  for  the  pur- 
pose of  raising  money  to  free  it  from  debt,  cannot,  after  becoming 
of  age,  retain,  the  land  and  disaffirm  such  mortgage,  where  all 
the  money  realized  therefrom  has  been  used  to  free  the  land  from 
encumbrances,    (pp.  329,  330.) 

JUDGMENT— AMENDMENT.— PRIOR  TO  THE  RETURN 
TO  THE  SUPREME  COURT  ON  APPEAL,  a  trial  court  may 
amend  its  judgment  in  foreclosure  so  as  to  strike  out  all  reference 
to  a  deficiency  judgment,  which  had  been  included  In  the  findings 
and  judgment  through  Inadvertence,    (p.  330.) 

Ol&on  &  Johnson  and  Georgia  Cudhie,  for  the  appellant. 

O.  T.  Christianson  and  James  D.  Shearer,  for  the  respond- 
ent. 

*■  LEWIS,  J.  This  is  an  action  hroug-ht  to  foreclose  a 
mortgage  given  to  plaintiff's  assignor  on  certain  farm  property 
in  the  connties  of  Renville  and  Kandiyohi. 

(326) 
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At  the  time  of  the  execution  of  the  mortgage,  defendant  Ul- 
rickson ^^  was  a  minor,  and  immediately  upon  his  becoming 
of  age,  prior  to  the  commencement  of  this  action,  he  disafhrmed 
the  mortgage.  Plaintiff's  reply  put  in  issue  the  facts  found 
by  the  court,  substantially  as  follows:  1.  On  October  21,  1895, 
Tideman  Ulrickson,  father  of  defendant,  was  the  owner  of  cer* 
tain  lands  situated  in  Eenville  comity,  and  on  that  day  con- 
veyed the  same,  through  a  third  party,  to  his  son,  Olaf  J.  T. 
Ulrickson,  an  older  brother  of  defendant.  On  July  14,  1897, 
Tideman  Ulrickson  assigned  to  defendant  a  contract  upon  cer- 
tain other  lands  in  Kandiyohi  county.  On  March  9,  1897, 
Olaf  J.  T.  Ulrickson  conveyed  the  lands  in  EenviUe  county  to 
his  brother,  the  defendant.  2.  The  court  found  that  the  only 
consideration  for  the  transfer  and  the  conveyance  of  such  lands 
from  the  father  by  assignment  and  by  deed  through  the  brother 
to  defendant  was  the  assumption  and  agreement  by  defendant 
to  pay  off  certain  liens  and  claims  against  the  transferred  prop- 
erty; and  it  vms  understood  and  agreed  by  and  between  the 
father,  the  son,  Olaf  J.  T.  Ulrickson,  and  the  defendant,  that 
the  money  should  be  obtained  by  means  of  a  mortgage  upon 
such  premises  by  defendant  for  the  purpose  of  paying  off  the 
liens  and  claims  then  existing  against  the  property.  3.  It  was 
found  that  the  liens  and  claims  existing  against  the  premises 
at  the  time  they  were  so  transferred  consisted  of  an  indebted- 
ness to  the  state  of  Minnesota  upon  the  land  in  Kandiyohi 
county  of  $802.16,  a  lien  of  $203.55  for  building  materials,  a 
mortgage  upon  the  lands  in  Eenville  county  of  $1,235.61,  and 
one  to  the  Kandiyohi  Bank  in  the  sum  of  $581,  a  judgment  to 
A.  H.  Sperry  of  $201.61,  and  taxes  due  the  state,  amounting  to 
$38.58,  making  a  total  of  $3,062.51.  4.  On  November  18, 
1897,  in  pursuance  of  this  agreement,  the  defendant,  who  was 
an  unmarried  man,  executed  and  delivered  to  one  Adam  Han- 
nah his  promissory  note  for  the  sum  of  $3,300,  payable  on 
January  1,  1903,  and  to  secure  the  payment  thereof  at  the 
same  time  executed  and  delivered  a  certain  mortgage,  with 
covenants  of  warranty,  upon  the  premises  so  conveyed  to  him, 
which  mortgage  was  recorded  in  Eenville  county  on  January 
1,  1898,  and  in  Kandiyohi  county  on  January  8,  1898.  5. 
The  court  found  further  that  at  the  time  such  loan  was 
made  the  defendant,  the  Security  Bank  of  Eenville,  was  the 
agent  for  the  mortgagee  in  conducting  *''  negotiations*  with 
defendant  Ulrickson  for  such  loan,  and  agreed  that,  in 
case  the  loan  from  Hannah  should  prove  insufficient  for  the 
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purpose  of  paying  off  the  liens,  it  would  advance  him  such 
further  sum  as  might  be  needed  to  make  up  the  deficiency ;  and 
that  thereafter  the  defendant  bank  did  loan  defendant  Ul rick- 
son  the  sum  of  $300,  taking  as  security  a  second  mortgage 
upon  the  premises.  6.  That  at  the  time  of  the  execution  of 
the  mortgages  the  defendant  Ulrickson  was  a  minor,  and  did 
not  reach  his  majority  until  April  7,  1899,  but  had  the  ap- 
pearance of  being  a  man  about  twenty-three  years  of  age;  and 
the  father,  in  defendant's  presence,  represented  him  to  the 
agent  to  be  of  lawful  age.  7.  That  the  money  received  from 
plaintiff's  assignor  by  defendant  Ulrickson  upon  the  mortgage 
was  used  in  paying  off  the  above-mentioned  liens  to  the  amount 
of  83,062.51,  through  the  Security  Bank  of  Renville,  $200  of 
which  defendant  Ulrickson  received  direct  for  the  purpose  of 
necessary  expenses  in  oonnection  with  the  loan,  and  was  used 
for  that  purpose.  It  was  further  found  that  the  Bank  of 
Renville,  as  agent  and  representative  of  the  mortgagee  and  de- 
fendant Ulrickson,  at  the  request  of  defendant  Ulrickson, 
paid  out  other  moneys  necessarily  connected  with  the  pro- 
curing of  the  loan,  among  which  was  $31.51  for  an  insur- 
ance policy  of  $1,400  upon  the  buildings  situated  on  the 
land;  and  that  all  of  the  money  obtained  from  the  mort- 
gage was  so  paid  out  under  the  directions  and  at  the  request 
of  the  father,  Tideman  Ulrickson,  and  the  brother,  Olaf  J.  T. 
Ulrickson.  9.  That  in  or  about  June  10,  1899,  the  defendant 
Ulrickson  executed,  in  writing,  an  instrument,  which  he 
caused  to  be  served  upon  plaintiff's  assignor  on  or  about  July 
31,  1899,  and  upon  the  plaintiff  on  August  3,  1899,  wherein 
he  stated  that  at  the  time  of  the  making  and  execution  of  the 
note* and  mortgage  he  was  an  infant,  under  the  age  of  twenty- 
one  years;  that  on  April  7,  1899,  he  attained  his  majority; 
that  he  was  of  legal  age,  and  elected  and  declared  his  intention 
not  to  be  bound  by  said  note  and  mortgage,  repudiating  the 
same.  This  notice  was  served  within  a  proper  and  reasonable 
time  after  the  defendant  came  of  age.  10.  The  court  further 
found  that  the  defendant  Ulrickson  had  at  all  times  covered 
by  ***  such  proceedings  been  living  upon  the  premises,  together 
with  his  father  and  the  other  members  of  the  family;  that 
they  had  conducted  the  same  as  a  farm;  and  that  all  of  the 
lands  situated  in  Renville  and  Kandiyohi  counties  constituted 
one  farm,  the  value  of  which  was  $8,000.  And  it  further  ap- 
peared that  the  defendant  Ulrickson  made  no  restoration  of 
any  part  of  the  money  received  from  said  mortgage,  either  to 
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plaintiff  or  his  assignor,  and  that  he  never  surrendered,  can- 
celed, or  assigned  to  either  of  them,  or  for  their  benefit,  the 
insurance  policy  referred  to. 

As  a  conclusion  of  law,  the  court  ordered  judgment  for 
plaintiff,  directing  that  the  land  he  sold  to  pay  the  amount  of 
such  note,  with  interest,  amounting  to  $4,038.62,  together  with 
costs,  disbursements,  and  attorney's  fees,  and  for  a  deficiency 
judgment  against  the  defendant  Ulrickson.  After  judgment 
had  been  entered  and  notice  of  an  appeal  to  this  court  had  been 
served,  upon  an  order  to  show  cause,  the  trial  court  amended 
the  findings  of  fact  and  conclusions  of  law  and  the  judgment 
by  striking  out  therefrom  all  reference  to  such  deficiency  judg- 
ment. The  cause  comes  to  this  court  upon  an  appeal  by  de- 
fendant Ulrickson  from  the  judgment.  Appellant  relies  upon 
the  following  propositions:  1.  That  the  contract  was  not  for 
"necessaries,"  and  was  voidable;  2,  That  the  defendant  was 
not  estopped  by  the  false  representations  as  to  his  age;  3. 
That  he  did  not  affirm  the  contract,  or  any  part  of  it,  but,  on 
the  contrary,  disaffirmed  it,  upon  arriving  at  legal  age;  4. 
That  in  disaffirming  the  contract  he  was  not  required  to  return 
any  part  of  the  money  received  by  him )  5.  That  by  his  disaf- 
firmance the  contract  became  void  ab  initio,  and  the  title  to 
the  land  reverted  to  the  owners. 

It  is  well  settled  in  this  state  that,  in  so  far  as  a  contract  is 
executory  on  the  part  of  an  infant,  he  may  always  interpose  his 
infancy  as  a  defense  to  an  action  for  its  enforcement:  Nichols 
&  Shepard  Co.  v.  Snyder,  78  Minn.  503,  81  N".  W.  516.  There 
is  nothing  in  the  case  to  indicate  that  defendant  did  anything 
to  affirm  the  contract,  or  any  part  of  it,  after  he  became  of  age. 
On  the  contrary,  we  think  the  findings  are  sufficient  to  show 
that  he  did  everything  he  reasonably  could  to  disaffirm  the  note, 
which  was  the  only  part  of  the  contract  remaining  executory 
on  the  infant's  ^®  part  that  could  be  disaffirmed.  If  the  de- 
fendant sought  to  disaffirm  the  entire  transaction,  he  could 
only  do  so  by  restoring  to  the  mortgagee  or  his  assigns  the 
money  received  and  paid  out  for  his  own  benefit  in  clearing  the 
lands  from  encumbrances.  This  case  may  be  examined  from 
two  points  of  view,  either  of  which  is  fatal  to  appellant's  posi- 
tion : 

1.  According  to  the  facts  found,  the  defendant  voluntarily 
assumed  the  position  of  owner  of  the  premises  as  the  repre- 
sentative of  the  father,  for  the  express  purpose  of  raising  the 
necessary  funds  to  free  the  land  from  debt.     He  was  not  an 
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innocent  purchaser.  He  took  the  conveyance  with  full  knowl- 
edge of  the  facts,  and  there  was  no  other  consideration  than 
the  agreement  to  execute  the  mortgage  for  that  express  pur- 
pose. Having  consented  to  act  in  such  capacity,  he  will  not 
be  permitted  to  take  advantage  of  his  state  of  infancy,  and 
hold  the  property  in  any  other  capacity  than  that  which  he 
assumed.  The  most  ordinary  rules  of  justice  and  fair  dealing 
will  foreclose  his  plea  of  infancy,  and  will  not  permit  him  to 
retain  the  land  discharged  from  the  encumbrances,  even  in 
the  absence  of  false  representations  as  to  his  age.  Whatever 
may  be  his  legal  relations  as  to  his  father  and  brother  regard- 
ing the  ownership  of  the  land,  as  to  the  holder  of  the  mort- 
gage, which  was  given  to  clear  the  land  from  debt,  he  stands  in 
no  better  position  than  would  the  father  had  he  executed  the 
mortgage  himself. 

2.  If  we  treat  the  conveyance  by  the  father  to  the  defendant 
as  though  made  in  good  faith,  and  for  a  valuable  consideration, 
and  assume  that  the  defendant  was  dealing  as  owner  with  the 
mortgagee,  his  position  is  equally  untenable.  If  the  money 
received  upon  the  mortgage  had  been  dissipated,  or  spent  with- 
out reference  to  encumbrances,  and  without  an  improvement  to 
the  property,  a  different  question  might  have  arisen;  but  all  of 
the  money  realized  from  the  mortgage  was  expended  for  the 
purpose  of  saving  the  premises  from  being  lost  under  the  en- 
cumbrances. Under  such  circumstances,  he  could  not  disaf- 
firm, and  make  a  profit  at  the  expense  of  those  who  furnished 
the  money  for  such  purposes.  If  he  had  not  the  money  in 
specie  to  restore,  he  had  the  land,  which  had  been  protected 
and  saved  for  him  by  means  of  *®  that  money.  If  he  should 
elect  to  retain  the  land  in  its  improved  condition  by  means  of 
that  money,  he  must  either  restore  the  money,  or  submit  the 
land  to  the  lien  imposed  for  such  purposes.  This  would  be 
his  legal  status  in  relation  to  the  mortgagee,  without  reference 
to  specific  misrepresentations  as  to  his  age;  and  his  position  is 
80  much  the  worse  by  reason  of  such  fraudulent  misrepresenta- 
tions. 

It  is  probably  a  sound  rule  of  law  which  releases  an  infant 
from  paying  for  goods  which  he  has  purchased  by  false  repre- 
sentations as  to  his  age,  and  which  cannot  themselves  be  re- 
stored, as  held  in  Conrad  v.  Lane,  26  Minn.  389,  4  N.  W.  695, 
37  Am.  Eep.  412;  but  that  doctrine  cannot  be  extended  to  en- 
able an  infant  to  retain  land  which  has  been  preserved  for  him 
as  in  this  case.    The  principle  is  the  same:  See  discussion  in 
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Johnson  v.  Northwestern  Mut.  Life  Ins.  Co.,  56  Minn.  365,  45 
Am.  St.  Eep.  473,  57  N.  W.  934,  59  N.  W.  992.  A  leading  case 
upon  this  subject  is  MacGreal  v.  Taylor,  167  U.  S.  688,  17  Sup. 
Ct.  Eep.  961,  wherein  will  be  found  a  full  discussion  of  the 
principles  involved.  It  follows  that  the  plaintiff,  as  the  as- 
signee of  the  mortgagee,  is  entitled  to  enforce  the  lien  by  a 
sale  of  the  premises. 

At  the  time  the  application  was  made  to  amend  the  findings 
and  judgment,  the  notice  of  appeal  and  the  bond  of  appeal  had 
been  served,  but  return  had  not  been  made  to  this  court.  Un- 
der these  conditions  the  trial  court  had  not  lost  jurisdiction  of 
the  case:  Briggs  v.  Shea,  48  Minn.  218,  50  N.  W.  1037;  Pratt 
V.  Pioneer  Press  Co.,  32  Minn.  217,  18  N".  W.  836,  20  K  W.  87. 

The  point  is  made  by  appellant  that  the  order  striking  out 
all  reference  to  a  judgment  for  deficiency  is  not  in  the  nature 
of  an  amendment  of  a  mistake  or  action  taken  through  inad- 
vertence, but  that  it  is  a  deliberate  finding  by  the  court  in  the 
nature  of  a  reconsideration  of  the  issues  in  the  case.  The  ap- 
plication for  the  order  to  show  cause  upon  which  the  amend- 
ment was  made  was  based  upon  an  affidavit  by  attorney  for  the 
respondent  to  the  effect  that  the  reference  to  a  deficiency  judg- 
ment was  included  in  the  findings  and  judgment  through  in- 
advertence. Issue  was  taken  by  appellant  upon  this  proposi- 
tion, and  the  court  made  the  amendment.  The  fair  inference 
is  that  it  was  not  the  original  intention  of  the  court  to  find 
that  the  plaintiff  was  entitled  to  a  judgment  *^  for  a  defi- 
ciency, and  that  the  amendment  vras  made  to  make  the  record 
conform  to  the  facts.  But  if  there  was  any  error  in  this  rul- 
ing, the  only  advantage  that  could  be  taken  of  it  in  this  court 
would   be  to  procure  a  modification  to  that  extent. 

Judgment  affirmed. 


Disaffirmance  of  Infants'  Contracts  Is  discussed  In  the  mono- 
graphic note  to  Craig  v.  Van  Bebber,  18  Am.  St.  Rep.  659-699.  Thfr 
privilege  of  infancy  Is  to  be  used  as  a  shield,  and  not  as  a  sword r 
IJce  v.  Butter,  160  N.  Y.  578,  73  Am.  St.  Rep.  703,  55  N.  E.  275.  A 
deed  executed  by  a  minor  may  be  avoided  by  him  on  arriving  at 
majority,  thongh  he  represented  himself  to  be  of  age:  Rldgeway  v. 
Herbert,  150  Mo.  606.  73  Am.  St.  Rep.  464.  51  S.  W.  1040.  And  an 
Infant  Is  not  required  as  a  condition  to  disaffirming  his  conveyance 
to  restore  the  consideration  If  he  has  wasted  it:  Bullock  v.  Sprowls, 
93  Tex.  188.  77  Am.  St.  Rep.  849,  54  S.  W.  661;  Rldgewav  v.  Herbert^ 
150  Mo.  60a  73  Am.  St.  Rep.  46i,  51  S.  W.  1040.  It  Is  otherwise,, 
however.  If  he  retains  the  consideration:  Cralg  v.  Van  Bebber,  lOO 
Mc».  584,  18  Am.  St.  Rep.  569.  13  S.  W.  906.  See,  also,  Hobbs  v. 
Nashville  etc.  Ry.,  122  Ala.  602,  82  Am.  St.  Rep.  103,  26  South.  139. 
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KRAY  V.  MUGGLI. 

[84  Minn.  90,  86  N.  W.  882.] 

APPEAL.— THE  DOCTRINE  OF  THE  LAW  OF  THE  CASE 
does  not  apply  on  the  second  appeal  of  the  same  case,  where  the 
evidence  is  essentially  different  from  that  on  tlie  first,    (p.  334.) 

PRESCRIPTION.— THE  ERECTION  AND  MAINTENANCE 
OF  A  DAM  for  more  than  forty  years  created  a  prescriptive  right  to 
continue  its  maintenance"  perpetually,    (p.  336.) 

PRESCRIPTIVE  RIGHT  FINDS  NO  SUPPORT  IN  PECU- 
NIARY CONSIDI5RATIONS.  Hence  where  one  acquires  a  pi-escrip- 
tlve  right  to  have  a  dam  maintained,  it  is  Immaterial  that  Its  re- 
moval will  result  in  less  damage  than  its  maintenance,     (p.  ;«0.) 

PRESCRIPTION— DAMS— RECIPROCAL  RIGHTS  OF  RI- 
PARIAN OWNERS.— Where  the  flow  of  a  stream  has  been  diverted 
from  its  natural  channel,  or  obstructed  by  a  permanent  dam,  and 
this  has  continued  for  the  time  necessary  to  establish  a  prescriptive 
right,  the  riparian  owners  along  such  stream,  who  have  Improved 
their  property  with  reference  to  the  change  and  in  reliance  on  the 
continuance  thereof,  acquire  a  reciprocal  right  to  have  the  artificial 
conditions  remain  undisturbed,     (p.  336.) 

PRESCRIPTION  — ABUTTING  OWNERS.  —  WHERE  A 
HIGHWAY  OR  PUBLIC  PARK  has  been  laid  out  by  lawful  au- 
thority or  acquired  by  dedication  or  prescription,  the  owners  of 
property  abutting  thereon  acquire  a  special  right  in  the  continuance 
of  the  park  or  highway,  of  which  they  cannot  be  deprived  except 
by  due  process  of  law.    (p.  339.) 

Reynolds  &  Roeser,  for  the  appellant. 

G.  W.  Stewart  and  Stewart  &  Brower,  for  the  respondents. 

**  BROWN",  J.  This  was  an  action  to  restrain  and  enjoin 
defendants  from  removing  or  destroying  a  certain  mill  dam 
across  Sauk  river,  at  Cold  Springs,  in  Steams  county.  The 
defendants  recovered  in  the  court  below,  and  plaintiff  appeals 
from  an  order  denying  a  new  trial.  A  former  appeal  in  the 
case  is  reported  in  Kray  v.  Muggli,  77  Minn.  231,  79  N.  W. 
964,  1026,  1064. 

The  facts  are  substantially  as  follows:  In  1856,  a  dam  was 
built  and  constructed  across  Sauk  river,  at  Cold  Springs, 
Steams  county,  by  the  Cold  Springs  Mill  Company,  which  has 
ever  since,  except  during  a  short  period  in  1865,  when  out  of 
repair,  been  maintained  for  the  purpose  of  developing  water 
power  to  propel  and  operate  mill  machinery.  No  authority 
was  obtained  to  so  construct  or  maintain  the  dam  by  applica- 
tion or  resort  to  legal  proceedings,  but  the  same  was  so  built 
and  constructed  without  special  or  granted  right,  and  subse- 
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quently  maintained  by  the  mill  company  and  its  successors  for 
over  forty  years,  with  the  acquiescence  and  consent  of  the 
owners  of  riparian  property  affected  thereby,  by  reason  of 
which  continued  maintenance,  and  the  consequent  raising  of 
the  level  of  the  water,  and  the  adverse,  uninterrupted,  and  ex- 
clusive use  of  the  dam  for  said  period  of  forty  years,  the  mill 
company  and  its  successors,  Muggli  and  his  ®^  grantors,  ac- 
quired the  right  by  prescription  perpetually  to  maintain  the 
same.  The  effect  of  the  dam  was  to  raise  the  level  of  the 
waters  to  a  height  of  seven  and  one-half  feet,  cause  the  same 
to  s^et  back  and  overflow  large  tracts  of  adjacent  land  to  a  dis- 
t-ance  of  about  sixteen  miles  up  the  river,  and  the  formation 
of  several  lakes  and  ponds  along  its  course.  By  the  construc- 
tion of  the  dam,  and  the  consequent  raising  of  the  level  of  the 
waters  of  the  river,  the  greater  part  of  the  land  described  in 
the  complaint  has  since  that  time  been  overflowed  and  rendered 
valueless  for  agricultural  purposes. 

The  defendants,  other  than  defendant  Muggli,  own  land 
abutting  upon  the  river,  and  are  residents  and  freeholders  of 
the  towns  through  which  the  river  runs  and  flows.  Nearly  all 
of  said  defendants  and  their  grantors  have  for  more  than  forty 
years  owned  and  occupied  the  lands  so  adjacent  to  said  river 
and  the  lakes,  and  have  cultivated  and  improved  the  same  with 
reference  to  the  conditions  created  and  caused  by  the  dam  and 
the  increased  quantity  of  water  occasioned  thereby.  Some  of 
the  defendants  owned  and  occupied  lan^  bordering  on  the 
river  prior  to  the  construction  of  the  dam,  and,  so  far  as  the 
record  in  the  case  shows,  at  no  time  did  they  object  to  the  dam 
or  to  its  maintenance.  At  the  time  of  the  construction  of  the 
dam  the  public  domain  in  this  section  of  the  state  was  unsur- 
veycd.  It  vras  subsequently  surveyed,  and  with  reference  to 
the  conditions  existing,  with  the  waters  of  the  river  raised 
above  its  natural  level  seven  and  one-half  feet,  and  the  lake* 
formed  thereby  were  meandered  in  all  respects  as  though  natu- 
ral bodies  of  water.  Some  time  prior  to  the  commencement 
of  this  action  defendant  Muggli,  who  owns  the  mill  property, 
entered  into  a  contract  with  the  other  defendants,  by  which 
he  attempted  to  sell  and  transfer  to  them  the  right  to  take  out 
and  remove  the  dam,  such  other  defendants  paying  him  for 
that  right  and  privilege  the  sum  of  five  thousand  dollars.  It 
is  claimed  by  such  defendants  that  by  the  removal  of  the  dam 
large  tracts  of  submerged  land  will  be  reclaimed  and  made  val- 
uable for  agricultural  purposes.    Acting  under  this  contract. 
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«Tic]i  defendants  threatened  to  take  out  and  remove  the  dam, 
And  this  action  was  brought  to  restrain  them  from  doing  so. 

•*  The  action  was  tried  in  connection  with  that  of  Fried- 
man V.  Muggli,  84  Minn.  90,  86  N.  W.  1102,  the  object 
of  which  was  the  same  as  the  object  of  this  action.  They 
were  submitted  to  this  court  together.  Plaintiff  in  this  ac- 
tion is  in  the  actual  possession,  under  claim  of  title,  of 
land  bordering  on  the  river,  and  has  improved  the  same 
with  reference  to  the  conditions  existing  subsequent  to  the 
construction  of  the  dam.  His  improvements  were  made  in 
reliance  upon  the  continuance  of  such  conditions,  and  that  the 
level  of  the  waters  in  the  lakes  would  remain  as  it  had  ex- 
isted for  years  prior  thereto,  and  for  purposes  of  a  pleasure  re- 
sort, and  for  boating,  fishing,  and  other  amusements,  in  and 
about  which  improvements  he  expended  a  large  sum  of  money, 
which  will  be  practically  a  total  loss  if  the  dam  is  taken  out. 
A  portion  of  the  land  has  been  used  for  the  pasture  of  stock, 
and  the  state  of  water  as  made  by  the  dam  is  necessary  to  be 
maintained  in  order  that  he  may  fully  enjoy  his  property.  He 
placed  a  steamboat  in  the  river  at  Cold  Springs,  which  boat  is 
used  for  transporting  passengers  from  that  point  to  a  distance 
of  about  twenty  miles  up  the  river ;  and,  if  the  waters  are  low- 
ered to  their  stage  before  the  erection  of  the  dam,  the  river 
■will  be  made  non-navigable,  and  the  lakes  almost  wholly  de- 
stroyed. 

In  the  other  oase,  Friedman,  the  plaintiff  therein,  owns  a 
large  tract  of  land  bordering  on  the  river,  and  has  been  such 
owner  and  in  the  actual  possession  for  the  past  thirty  years. 
His  land  is  used  exclusively  for  farming  and  agricultural  pur- 
poses. His  fences,  buildings,  and  other  improvements  were 
erected  and  made  with  reference  to  the  artificial  stage  of  the 
waters,  and,  if  lowered  by  the  removal  of  the  dam,  he  will  be 
greatly  injured  and  damaged  in  the  enjoyment  of  his  property. 
The  findings  of  the  trial  court  with  reference  to  the  rights  of 
the  respective  parties  in  the  two  actions  are  very  full,  and  de- 
tail the  facts  with  greater  particularity  than  is  necessary  in 
this  opinion.  What  we  have  stated,  however,  will  give  a  gen- 
eral idea  of  the  situation  of  the  parties  and  the  merits  of  the 
controversy. 

When  the  action  was  here  on  the  former  appeal,  it  was  de- 
termined adversely  to  plaintiff  on  the  theory  of  comparative 
equities;  it  being  held  by  the  majority  of  the  court  at  that  time 
**  that  the  continued  maintenance  of  the  dam  would  work  a 
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greater  pecuniary  injury  and  damage  to  the  defendants,  who, 
as  we  have  noted,  purchased  the  right  to  remove  the  same,  than 
the  removal  thereof  would  result  to  plaintiff.  The  reasoning 
of  the  opinion  on  the  former  appeal  we  are  satisfied,  after  ma- 
ture reflection,  was  erroneous,  and  cannot  be  followed.  The 
evidence  before  us  at  this  time  is  materially  different  from 
what  it  was  on  the  former  trial.  The  trial  court  expressly 
finds  that  there  was  received  on  this  trial  a  large  mass  of  new 
and  additional  evidence,  a,nd  the  findings  of  fact  are  different 
in  one  respect,  at  least,  from  what  they  were  on  the  former 
trial.  This  being  the  situation,  the  doctrine  of  the  law  of  the 
ease  does  not  apply.  None  of  the  cases  hold  that  such  doc- 
trine applies  on  the  second  appeal  of  the  same  case,  where  the 
evidence  on  the  second  trial  was  essentially  different  from  that 
on  the  first:  McNamara  v.  Pengilly,  64  Minn.  543,  67  N".  W, 
661. 

To  follow  the  reasoning  of  the  former  decision  would  result 
in  confusion  and  flagrant  inconsistencies.  Although  the  de- 
fendants may  have  shown  that  the  continued  maintenance  of 
the  dam  would  work  a  greater  injury  to  their  property  and 
rights  than  the  removal  thereof  would  work  to  the  plaintiff's 
property,  in  another  action  brought  by  a  riparian  owner  desir- 
ing the  continuance  of  the  dam,  it  might  be  shown  that  the 
injury  and  damage  to  him  and  his  rights  would  be  superior 
and  greater  than  the  injury  to  the  same  defendants.  So  that 
we  would  have  in  one  action  the  solemn  judgment  of  the  court 
that,  as  between  the  parties  to  the  particular  action,  the  dam 
should  be  maintained  in  its  present  condition,  and  in  another 
action,  where  other  interested  parties  might  seek  to  have  the 
■dam  maintained,  the  solemn  adjudication  of  the  court  that  it 
be  removed.  If  the  equities,  from  a  pecuniary  standpoint, 
may  be  compared  and  applied  at  all,  they  must,  in  the  nature 
of  the  surrounding  conditions,  be  applied  as  between  all  those 
riparian  owners  and  interested  parties  who  desire  the  removal 
of  the  dam  on  the  one  hand,  and  all  those  desiring  it  main- 
tained on  the  other.  If  the  equities  in  favor  of  those  desiring 
the  removal  were  collectively  greater  ®*  and  superior  to  those 
who  desire  its  maintenance,  the  comparison  might  possibly 
be  given  effect. 

But  we  are  aware  of  no  rule  of  law  under  which  all  such 
parties  could  be  compelled  to  join  in  such  an  action.  It  is 
dear,  however,  that  as  between  individual  owners,  contending 
on  the  one  hand  for  the  maintenance  of  the  dam  and  on  the 
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other  for  its  removal,  to  apply  the  doctrine  would  be  to  inject 
into  the  situation  diflRculties  and  conflicting  results,  from 
which  the  court  could  not  extricate  itself.  It  appears  from 
the  memorandum  of  the  learned  trial  judge  that  his  views 
of  the  law  on  this  subject  were  fully  in  accord  with  the  re- 
sult we  have  reached,  but  he  had  no  alternative  but  to  apply 
the  rule  laid  down  in  the  former  decision  of  the  case.  Plain- 
tiff in  this  action  is  in  the  actual  possession  of  the  land  de- 
scribed in  the  complaint,  and  such  possession  is  sufficient  on 
which  to  base  a  right  of  action :  Witt  v.  St.  Paul  etc.  Ry.  Co., 
38  Minn.  122,  35  N.  W.  862. 

Passing  the  question  as  to  comparative  equities,  we  come 
idirectly  to  the  main  controversy  in  the  case,  namely.  What 
rig-ht  in  law  or  equity  has  the  plaintiff  to  insist  upon  the  con- 
tinued maintenance  of  the  dam?  The  right  to  maintain  it  on 
the  part  of  the  mill  company  was  acquired  by  prescription. 
The  mill  company,  in  erecting  it,  obtained  no  express  grant 
to  do  so  from  the  riparian  owners;  but  the  erection  and  main- 
tenance thereof  for  more  than  forty  years  created  a  pre- 
scriptive right  to  continue  its  maintenance  perpetually.  The 
inquiry  is,  What  right,  if  any,  accrued  to  the  plaintiff  and 
his  grantors,  and  the  other  owners  of  property  bordering  on 
the  river  and  the  lakes  formed  thereby,  as  a  result  from  the 
acts  of  the  mill  company  and  the  acquisition  by  it  of  the  pre- 
scriptive right  to  maintain  the  dam?  The  riparian  owners 
improved  their  property,  erected  their  buildings  and  fences 
with  reference  to  the  artificial  stage  of  the  water  as  made 
by  the  erection  of  the  dam,  and  acquiesced  in  its  maintenance 
during  the  time  necessary  to  create  and  establish  in  the  mill 
company  and  its  success'ors  the  perpetual  right  to  do  so.  It 
is  contended  on  the  part  of  plaintiff  that  there  grew  out  of 
the  relations  between  the  parties,  with  respect  to  the  construc- 
tion and  maintenance  of  the  dam,  reciprocal  rights  and  privi- 
leges— ^^  the  right  on  the  part  of  defendants  to  maintain  it, 
and  the  right  on  the  part  of  plaintiff  to  insist  that  it  be  main- 
tained; while  it  is  contended  on  the  part  of  defendants  that 
the  only  rights  or  privileges  resulting  from  such  relations 
accrued  to  them,  that  they  may  maintain  the  dam  so  long 
as  they  feel  inclined  to  do  so  and  then  destroy  it,  regardless 
of  the  consequences  to  plaintiff  and  other  riparian  owners, 
and  that  the  only  right  or  benefit  which  accrued  to  plaintiff 
is  the  very  valuable  privilege  of  quietly  submitting  to  the 
wishes  and  pleasure  of  defendants.     We  adopt  the  contention 
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of  plaintiff  as  most  in  consonance  with  the  equity  and  justice- 
of  the  case.  If  plaintiff  and  his  grantors  acquired  a  reciprocal 
right  to  have  the  dam  maintained,  it  is  not  material  that  its- 
removal  will  result  in  less  injury  and  damage  to  them  thaa 
to  defendants.  Prescriptive  right  finds  no  support  in  pecuni- 
ary considerations.  It  is  a  right  or  privilege  appurtenant  and: 
incident  to  realty,  and  passes  with  the  title  thereto. 

ITie  authorities  are  numerous  that  where  the  flow  of  a- 
stream  of  water  has  been  diverted  from  its  natural  channel, 
or  obstructed  by  a  peonmanent  dam,  and  such  diversion  or  ob- 
struction has  continued  for  the  time  necessary  to  establish  a. 
prescriptive  right  perpetually  to  maintain  the  same,  the  ri- 
parian owners  along  such  stream  of  water,  who  have  improved 
their  property  with  reference  to  the  change  and  in  reliance 
on  the  continuance  thereof,  acquire  a  reciprocal  right  to  have 
the  artificial  conditions  remain  undisturbed;  and  the  person 
who  placed  the  obstruction  in  the  stream  or  caused  the  diver- 
sion of  the  waters,  and  all  those  claiming  under  or  through' 
him,  are  estopped  upon  principles  of  equity  from  restoring; 
the  waters  to  their  natural  channel  or  state :  Beeston  v.  Weate^ 
6  El.  &  B.  986;  Koberts  v.  Richards,  50  L.  J.  Ch.  297;  Jones 
on  Easements,  sec.  808 ;  Gould  on  Waters,  sees.  159,  225 ;  Ark- 
wright  V.  Gell,  5  Mees.  &  W.  203,  10  Eng.  Eul.  Gas.  219,  225; 
Belknap  v.  Trimble,  3  Paige,  577.  In  the  latter  case,  one 
involving  the  question  here  presented,  the  court  said:  "I  ap- 
prehend also  that  this  rule  must  be  reciprocal,  and  that  a 
proprietor  at  the  head  of  a  stream  who  has  changed  the  nat- 
ural flow  of  the  waters  and  has  continued  such  a  change  for 
more  than  ^"^  twenty  years,  cannot  afterward  be  permitted 
to  restore  it  to  its  natural  state,  when  it  will  have  the  effect 
to  destroy  the  mills  of  other  proprietors  below,  which  have 
been  erected  in  reference  to  such  change  in  the  natural  flow 
of  the  stream." 

In  the  case  of  Woodbury  v.  Short,  17  Vt.  387,  44  Am.  Dec. 
344,  a  case  involving  this  principle,  it  appeared  that  the  course 
of  a  stream,  running  across  the  land  of  defendant  to  plaintiff's 
land,  was  changed  by  a  sudden  and  unusual  flood,  so  that 
it  did  not  thereafter  flow  over  the  land  of  the  latter.  Defend- 
ant permitted  the  water  to  run  in  the  new  channel  for  ten 
years,  and  it  was  held  that  his  acquiescence  in  the  new  con- 
ditions for  80  long  a  time  gave  rise  to  a  right  in  plaintiff  to 
insist  that  the  new  remain  as  the  natural  conditions.  Other 
cases  supporting  this  same  doctrine  are:  Ford  ▼.  Whitlock, 
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27  Vt  265;  Shepardson  v.  Perkins,  58  N.  H.  354;  Belaney 
T.  Boston,  2  HaiT.  (Del.)  489;  Mathewson  v.  Hoffman,  77 
Mich.  420,  43  N.  W.  879.  The  latter  case  is  very  similar  to 
the  one  at  baj,  and  directly  in  point.  The  court  there  said : 
**The  exclusive  enjoyment  of  water  in  a  particular  way  for 
twenty  years,  without  interruption,  hecomes  an  adverse  enjoy- 
ment sufficient  to  raise  presumption  of  title  against  a  right  in 
any  other  person  which  might  have  been,  but  was  not,  asserted. 
This  rule  must  be  reciprocal,  and  one  who  has  taken  the  water 
from  the  original  channel,  and  has  continued  to  divert  and 
enjoy  it  for  a  period  beyond  the  statute  of  limitation  as  to 
real  actions,  cannot  afterward  be  permitted  to  restore  it  to 
its  original  state  when  it  will  have  the  effect  to  destroy  or 
materially  injure  the  property  of  those  through  or  by  which 
it  formerly  flowed." 

Smith  V.  Youmans,  96  Wis.  103,  65  Am.  St.  Rep.  30,  70 
N.  W.  1115,  is  also  directly  in  point.  It  is  there  held  that 
it  is  but  a  fair  inference  that  riparian  owners,  in  view  of  the 
advantages  that  might  or  would  accrue  to  them  by  raising  the 
level  of  the  waters  of  the  lake  on  which  their  lands  border, 
were  induced  to  consent  and  acquiesce  therein,  and  in  the  use 
of  the  dam  and  waters  as  raised  thereby,  in  view  of  which 
it  was  held  that  the  relations  and  interests  of  the  parties  thus 
originated  and  created  became  fixed  by  prescription,  and  im- 
posed upon  each  reciprocal  rights  and  duties.  The  court  said : 
®®  "It  has  long  been  settled  that  the  artificial  state  or  con- 
dition of  flowing  water,  founded  upon  prescription,  becomes 
a  substitute  for  the  natural  condition  previously  existing,  and 
from  which  a  right  arises  on  the  part  of  those  interested  to 
have  the  new  condition  maintained.  The  watercourse,  though 
artificial,  may  have  originated  under  such  circumstances  as  to 
give  rise  to  all  the  rights  that  riparian  proprietors  have  in  a 
natural  and  permanent  stream,  or  have  been  so  long  used  as 
to  become,  a  natural  watercourse  prescriptively ;  and  'when 
a  riparian  owner  has  diverted  the  water  into  an  artificial  chan- 
nel, and  continued  such  change  for  more  than  twenty  years, 
he  cannot  restore  it  to  its  natural  channel,  to  the  injury  of 
other  proprietors  along  such  channel,  who  have  erected  works 
or  cultivated  their  lands  with  reference  to  the  changed  con- 
dition of  the  stream,  or  to  the  injury  of  those  upon  the  arti- 
ficial watercourse  who  have  acquired  by  long  user  the  right 
to  enjoy  the  water  there  flowing' " :  See,  also,  Canton  Iron 
Co.  v.  Biwabik  Bessemer  Co.,  63  Minn.  367,  65  N.  W.  643. 
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The  dam  in  question,  having  been  erected  for  the  purpose 
of  developing  power  to  operate  mill  machinery,  must  be  taken 
to  be  a  permanent  obstruction;  and,  it  having  existed  and 
been  maintained  as  such  for  so  great  a  length  of  time,  the 
artificial  conditions  created  thereby  must  be  deemed  to  have 
become  the  natural  conditions.  There  is  no  suggestion  in 
the  evidence  that  the  dam  was  placed  in  the  river  for  tem- 
porary purposes,  and  even  though  it  may  at  one  time  have 
been  out  of  repair,  it  wels  nevertheless  originally  intended 
as  a  permanent  structure.  The  authorities  all  hold,  as  far 
as  our  examination  has  extended,  that  in  such  cases  the  con- 
ditions arising  from  the  permanent  obstruction,  though  arti- 
ficial to  begin  with,  become  by  long  lapse  of  time  the  natural 
conditions,  and  interested  parties  are  bound  by  the  rules  of 
law  applicable  to  such  conditions:  Magor  v.  Chadwick,  11  Ad. 
&  E.  571 ;  Beeston  v.  Weate,  5  El.  &  B.  986 ;  Eoberts  v.  Eich- 
ards,  50  L.  J.  Ch.  297 ;  Mathewson  v.  Hoffman,  77  Mich.  430, 
43  N".  W.  879;  Finley  v.  Hershey,  41  Iowa,  389;  Murchie  v. 
G-ates,  78  Me.  300,  4  Atl.  698.  In  the  case  at  bar  even  nature 
herself  became  adapted  to  the  new  surroundings.  A  native 
growth  of  hardwood  timber  sprang  ®®  up  along  the  shores  of 
the  lakes  formed  by  the  rise  of  the  river,  thus  giving  a  nat- 
ural effect  and  appearance  to  the  conditions  created  by  the 
dam.  The  government,  in  the  surv^ey  of  thg  lands  in  that 
vicinity,  recognized  the  artificial  as  the  natural  state,  and  sur- 
veyed the  public  lands  with  reference  to  the  lakes,  meandering 
them  precisely  as  other  natural  bodies  of  water  are  surveyed 
and  meandered.  There  can  be  no  difference  on  principle  be- 
tween eases  where  the  natural  channel  of  a  stream  is  changed 
and  diverted,  and  those  where  a  permanent  obstruction  is 
placed  therein.  In  either  case  the  rights  of  the  parties  are 
essentially  the  same. 

An  examination  of  the  books  discloses  that  this  same  doc- 
trine is  applied  to  public  highways  and  public  parks.  Where 
a  highway  or  public  park  has  been  laid  out  by  lawful  author- 
ity, or  acquired  by  dedication  or  prescription,  the  owners  of 
property  abutting  thereon  acquire  a  special  right  in  the  con- 
tinuance of  the  park,  street,  or  highway,  as  the  case  may  be, 
of  which  they  cannot  be  deprived  except  by  due  process  of 
law.  The  right  accrues  to  them,  in  cases  where  the  highway 
or  park  is  acquired  by  dedication,  by  the  same  proceedings 
and  acts  that  vest  the  right  in  the  public.  Where  land  is 
expressly  dedicated  for  a  public  park,  and  is  unproved  as  such 
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l»y  the  public  authorities,  special  rights  result  and  accrue  ta 
abutting  owners,  which  vest  and  are  created  by  the  act  of 
dedication:  Adams  v.  Chicago  eibc.  R.  R.  Co.,  39  Minn.  280, 
292,  12  Am.  St.  Rep.  644,  .39  N.  W.  629.  In  the  case  of 
Moose  V.  Carson,  104  N.  C.  431,  17  Am.  St.  Rep.  681,-10  S. 
E.  689,  it  was  held  that  the  owners  of  lots  cannot  be  deprived 
of  the  easement  appurtenant  in  the  street  adjacent  thereto, 
which  is  distinct  from  the  public  right,  nor  can  the  legislature 
grant  power  to  take  it  from  them.  The  abutting  o\\-ners  in 
such  cases  have  the  right  to  insist  that  the  street  remain. 

The  case  of  Le  Clercq  v.  Trustees,  etc.,  7  Ohio  (pt.  1),  218, 
28  Am,  Dec.  641,  was  an  action  by  owners  of  lots  adjoining 
a  public  park,  which  had  been  dedicated  to  the  public  use 
by  the  owner  of  the  land,  to  enjoin  the  public  authorities  from 
vacating  the  park.  It  was  there  held  that  the  plaintiffs, 
though  individual  owners  of  lots  abutting  the  public  square, 
could  maintain  their  action  to  preserve  the  park  for****®  pub- 
lic use.  It  appeared  that  they  improved  their  property  with 
reference  to  the  park,  and  the  decision  was  placed  distinctly 
on  the  ground  that  the  act  of  dedication  conferred  upon  them 
a  separate  and  independent  right  to  have  the  park  maintained. 
In  the  case  of  Town  of  Rensselaer  v.  Leopold,  106  Ind.  29, 
5  N.  E.  761,  it  was  held  that  the  owners  of  lots  abutting  the 
public  street  have  a  peculiar  and  distinct  interest  in  the  ease- 
ment, and  that  such  interest  is  distinguished  from  the  rights 
of  the  general  public,  in  that  it  becomes  an  interest  legally 
adhering  to  the  contiguous  grounds  and  buildings  thereon, 
by  affording  more  convenient  facilities  for  their  use;  and,  as 
the  owner  of  the  abutting  property  may  have  erected  his 
buildings  and  made  his  improvements  with  reference  to  the 
street  as  existing,  it  is  a  valuable  property  right,  which  is 
recognized  by  the  law,  and  cannot  be  appropriated  or  taken 
from  him  without  his  consent:  Elliott  on  Roads  and  Streets, 
6ec3. 150,  877.  The  act  which  gives  rise  to  (the  public  right,  the 
act  of  dedication,  vests  a  distinct  and  independent  right  in 
abutting  property  owners,  which  they  may  protect  by  appli- 
cation to  a  court  of  equity. 

The  doctrine  of  these  cases  is  applicable  to  the  case  at  bar. 
The  mill  company  acquired  its  right  to  maintain  the  dam  by 
prescription,  and  during  the  time  such  right  was  maturing, 
a  reciprocal  right  in  the  riparian  owners  to  insist  that  it  be 
maintained,  at  least  that  no  overt  act  be  taken  for  its  removal, 
•was  also  maturing,  which  ripened  and  became  equal  to  the 
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right  of  the  mill  company  upon  the  completion  of  the  pre- 
scriptive period.  The  reciprocal  right  thus  created  was  not 
merely  a  personal  one,  but  a  right  appurtenant  and  incident 
to  the  lands. 

Something  was  said  on  the  argument  with  reference  to  the 
right  of  a  mill  owner  to  abandon  his  mill  and  permit  the  dam 
to  become  out  of  repair  and  finally  destroyed  by  the  elements, 
and  the  question  was  suggested  as  to  whether  he  could  be  com- 
pelled to  repair  the  same  or  be  required  to  maintain  the  dam 
after  its  abandonment;  and  it  is  further  mooted  whether  or 
not  the  riparian  owners  would  have  the  right  to  enter  upon 
the  mill  owner's  property,  in  the  case  of  his  failure  or  neglect 
to  keep  the  dam  in  repair,  and  put  it  in  order  and  maintain 
it  at  their  **^*-  own  expense.  These  questions  are  not  involved 
in  the  case,  and  we  do  not  decide  them.  Wlhen  they  are  pre- 
sented in  any  proper  case  they  will  be  taken  up  and  disposed 
of  in  the  usual  way.  It  may  be  doubted  whether  the  mill 
owner  could  be  compelled  to  maintain  the  dam  in  good  repair. 
No  principle  of  law  making  it  his  duty  to  do  so  now  occurs 
to  us.  But  it  is  not  so  cleaj*  but  that  the  riparian  owners, 
having  acquiesced  in  the  maintenance  of  the  milldam  for  such 
a  length  of  time  as  to  create  a  perpetual  right  in  the  mill 
owner  to  maintain  it,  out  of  which,  within  the  authorities  we 
have  cited,  grew  the  reciprocal  right  to  insist  that  it  be  not 
disturbed,  and  that  the  water  as  raised  by  the  dam  be  main- 
tained at  its  artificial  height,  would  have  the  right  to  enter 
upon  the  property  and  repair  any  defects  in  the  dam,  and  keep 
and  maintain  it  in  order  and  repair  at  their  own  expense. 

But  these  questions  are  not  before  the  court,  and  we  do 
not  decide  them,  nor  do  we  wish  to  be  understood  as  express- 
ing any  opinion  with  reference  thereto.  The  action  is  to 
restrain  and  enjoin  defendants  from  taking  any  active  or 
affirmative  steps  looking  to  the  removal  of  the  dam,  and 
whether  they  may  be  compelled  by  law  to  keep  it  in  repair  is 
not  involved  in  the  determination  of  the  case.  We  hold  that 
they  may  be  restrained  from  committing  any  overt  act,  and 
from  taking  any  affirmative  steps  looking  t-o  the  removal  of  the 
dam.  Perhaps  the  apparent  difficulties  in  the  matter  of  keep- 
ing the  dam  in  repair  after  abandonment  by  the  mill  owner 
may  be  relieved  and  obviated  by  an  application  of  the  pro- 
visions of  the  Laws  of  1897,  chapter  88.  We  have  not  con- 
sidered the  question  whether  defendants  could  be  restrained 
from  taking  out  the  dam  because  of  the  statutes  prohibiting 
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the  draining  of  meandered  lakes.    The  disposition  of  the  case 
on  the  other  question  renders  it  unnecessary. 
The  order  appealed  from  is  reversed. 

Start,  C.  J.,  diseente. 


1 


Waters— Prescription.— The  Artificial  State  or  condition  of  flow- 
ins:  water,  fouuded  upon  prescription,  becomes  a  substitute  for  the 
ni.  ural  condition  previously  existing;  and  from  it  arises  a  right  on 
the  i>art  of  those  Interested  to  have  the  new  condition  continued: 
Smiih  V.  Youmans,  96  Wis.  103,  65  Am.  St.  Rep.  30,  70  N.  W.  1115. 
Tlins,  a  stream  that  has  been  diverted  from  its  natural  channel 
by  a  frcvshet  and  allowed  by  an  adjoining  proprietor  to  flow  over 
his  land  for  ten  years,  cannot  be  restored  by  him  to  Its  original 
course:  Woodbury  v.  Short,  17  Vt  387,  44  Ara.  Dec.  344;  and  acqui- 
escence in  the  diversion  of  a  stream  from  its  natural  course  by  ri- 
parian owners  below  the  point  of  diversion  for  thirty  years  Is 
binding  on  them',  and  prevents  their  changing  the  flow  from  the  now 
into  the  old  channel:  Matheson  v.  Ward,  24  Wash.  407,  85  Am.  St. 
Ilep.  955,  64  Pac.  520.  See,  further,  Pewaukee  v.  Savov.  103  Wis. 
271,  74  Am.  St.  Rep.  859,  79  N.  W.  436;  Albert  Lea  v.  Nielsen,  80 
Minn.  101,  81  Am.  St.  Rep.  242,  82  N,  W.  1104. 


NOETHERN  PACTFTC  "RAILWAY  CO.  v.   TOWNSEKD. 

[84  Minn.  152,  86  N.  W.  1007.] 

PRESCRIPTION.— THE  REAL  OB.TECT  OF  A  STATUTE 
RELATING  TO  ADVERSE  POSSESSION  is  to  prevent  litigation, 
and  to  quiet  title  to  land  which  has  remained  in  the  possession  of 
another  adversely  and  in  hostility  to  its  true  owner  for  the  specifled 
period  of  time.     (p.  347.) 

PRESCRIPTION.— A  RAILWAY  COMPANY  MAY  BE  DE- 
PRIVED OF  A  PART  OF  ITS  RIGHT  OF  WAY  by  adverse  occu- 
pation for  the  statutory  period  of  time.     (p.  347.) 

PRESCRIPTION— REAL  PROPERTY  BELONGING  TO 
MUNICIPAL  CORPORATIONS  and  quasi  public  corporations  can 
be  lost  under  the  statute  by  adverse  possession,    (p.  347.) 

PRESCRIPTION.— THE  RIGHT  OF  A  RAILWAY  COM- 
PANY UNDER  AN  ACT  OF  CONGRESS  to  use  and  occupy  a  right 
of  way  over  the  public  domain  four  hundred  feet  wide  is  subject 
to  the  statute  relating  to  adverse  possession,    (pp.  348,  349.) 

PRESCRIPTION.— THE  MAKING  OF  A  HOMESTEAD  EN- 
TRY under  the  United  States  homestead  laws  Initiates  an  adverse 
and  hostile  claim  to  the  land  as  against  third  parties  which  will 
ripen  Into  a  good  title  by  adverse  possession  if  continued  for  the 
period  of  time  required  by  the  statute  of  limitations,     (p.  349.) 

HOMESTEAD— GOVERNMENT  LAND.— WHEN  A  PATENT 
issues  to  one  who  has  previously  made  a  .homestead  entry  upon  gov- 
ernment land.  It  relates  back,  for  all  purposes,  to  the  time  of  the 
original  entry,    (p.  349.) 
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A.  G.  Broker,  for  the  appellants. 

C.  W.  Bmm  and  James  B.  Kerr,  for  the  respondent. 

***  COLLIN'S,  J.  Ejectment  brought  to  recover  posses- 
sion of  two  strips  of  land  situate  on  either  side  of  plaintiff's 
railway  track,  where  the  same  crosses  three  forties  of  the 
northwest  one-quarter  of  section  24,  township  134,  range  35. 

^^^  It  is  conceded  that,  under  the  land  grant  act  of  July 
2,  1864,  the  filing  of  a  map  of  definite  location  in  1871,  and 
by  the  construction  of  its  railway,  the  Northern  Pacific  Eail- 
road  Company,  plaintiff's  predecessor,  acquired  a  right  of  way 
four  hundred  feet  in  width  where  the  road  ran  through  and 
over  what  was  then  public  domain,  which  included  the  quar- 
ter section  in  question.  These  strips  were  originally  part 
of  this  way.  The  defendant,  Minerva  Townsend,  is  the 
grantee  of  two  persons  who  entered  these  forties  under  the 
United  States  homestead  act  subsequent  to  1871,  and  to  whom 
they  were  duly  patented.  She  admits  that  the  right  of  pos- 
session and  possession,  constructively,  at  least,  were  originally 
in  the  plaintiff's  predecessor,  but  claims  that  possession  and 
the  right  thereto  have  been  wholly  lost  by  reason  of  the  fact 
thai  her  grantors  and  herself  have  been  in  actual,  open,  no- 
torious, and  adverse  possession  of  these  strips,  and  cultivating 
the  same,  continuously  for  more  than  fifteen  years  before  the 
commencement  of  this  action.  The  court  below  so  found,  and 
that  this  had  been  with  the  knowledge  of  the  officers  and 
agents  of  plaintiff  company,  and  of  its  predecessor,  the  origi- 
nal beneficiary  of  the  act  of  Congress  by  which  the  right  of 
way  was  granted  and  its  width  fixed,  but  held  that  plaintiff 
was  entitled  to  recover,  because  the  right  of  way,  as  the  same 
was  fixed  by  the  act  of  Congress,  was  charged  with  a  public 
use  to  its  full  width,  and  because,  as  a  part  of  the  railroad 
property,  the  way  was  inseparable  from  the  franchise,  and 
was  not  the  subject  of  alienation.  Therefore  no  part  of  it 
could  be  lost  by  adverse  possession.  Because  of  this  peculiar 
public  use  to  which  the  four  hundred  foot  strip  had  been  de- 
voted by  the  grant,  it  was  held  that  the  land  in  dispute  was 
not  subject  to  the  operation  of  our  statute  of  limitations  as 
to  adverse  possession.  On  appeal  the  question  is  whether  any 
part  of  the  right  of  way,  as  fixed  and  granted  by  the  act  of 
Congress,  can  be  lost  by  adverse  occupation  for  a  period,  of 
fifteen  years. 
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The  argument  of  counsel  for  the  railway  company  is  that,  as 
the  right  of  way  was  granted  by  Congress  to  the  company 
to  enable  it  to  perform  the  duties  which  it  owed  to  the 
"public  under  its  charter,  and  as  the  whole  thereof  was  charged 
with  a  public  *'*'*  use,  and  as  it  is  clear,  upon  principle  and 
:authority,  that  the  company  is  without  power  to  convey  any 
portion  thereof  as  granted,  it  inevitably  follows  that  no  part 
of  this  four  hundred  foot  strip  is  subject  to  any  statute  which 
would  reduce  its  width,  or  prevent  the  plaintiff  company  from 
using  it,  as  a  whole,  for  railway  purposes,  and  to  its  full  width. 
The  decisions,  urge  counsel,  are  conclusive  on  the  proposition 
that  a  railway  corporation  owing  duties  to  the  public  in  the 
exercise  of  its  corporate  functions  cannot,  by  voluntary  con- 
veyance or  otherwise,  part  with  any  of  its  property  necessary 
for  a  proper  discharge  of  these  duties. 

A  number  of  cases  are  cited  in  support  of  this  statement. 
"We  see  no  reason  to  question  the  rules  of  law  laid  down  in 
these  cases,  hut,  in  our  opinion,  they  are  not  in  point  here. 
One  of  them  (Thomas  v.  Eailroad  Co.,  101  U.  S.  71)  was 
where  the  defendant  railway  company  undertook  to  lease  all 
•of  its  road,  rolling-stock,  and  its  franchise,  for  which  leas- 
ing no  special  authority  had  been  conferred  by  its  charter. 
The  court  held  that  such  a  contract  was  invalid.  Another 
(East  Alabama  Ry.  Co.  v.  Doe,  114  U.  S.  340,  5  Sup.  Ct. 
Kep.  869)  was  where  a  railroad  corporation  having  a  fran- 
chise to  own  and  operate  a  road  acquired  an  easement  for  its 
Tight  of  way  through  certain  lands  partly  by  grant  and  partly 
T)y  condemnation.  After  a  part  of  its  line  was  graded,  a 
judgment  creditor  levied  an  execution  on  the  right  of  way, 
and  it  was  sold  and  conveyed  to  him  by  the  sheriff.  The 
court  held  that,  hy  itself  and  separately,  the  right  of  way 
<K)uld  not  be  sold  on  execution,  and  that  the  creditor  had  ob- 
tained no  title. 

In  both  these  cases  the  acts  complained  of  (a  lease  in  one 
•case,  and  a  forced  sale  of  the  right  of  way  in  the  other — an 
Actual  dismemberment  of  this  right  from  the  franchise)  were 
•of  such  a  nature  that  the  corporations  could  not  perform 
the  functions  for  which  they  were  created,  or  the  duties  which 
they  owed  to  the  public,  should  the  acts  be  upheld.  In  the 
"Thomas  case  the  act  of  the  company  was  clearly  ultra  vires, 
for  it  had  no  authority  to  lease,  and  in  attempting  so  to  do 
was  disabling  itself  from  performing  its  corporate  functions. 
In  the  Doe  case  the  controlling  ^^'^  idea  was  that  the  right 
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of  way,  being  a  mere  easement  in  the  land,  was  indissolnbly 
linked,  so  long  as  they  should  exist,  to  the  franchise,  to  the 
purpose  of  the  existence  of  the  corporation,  and  to  its  public 
functions,  and  that  they  could  not  be  separated  by  a  S'ale  of 
the   right   of  way. 

The  "present  case  is  not  parallel  to  either  of  these.  Here 
the  company  built  its  road  more  than  twenty  years  ago,  fenced 
a  strip  one  hundred  feet  in  width — fifty  feet  on  each  side  of 
its  track  center — has  used  that  strip,  and  no  more,  and  has 
acquiesced  in  the  use  and  cultivation  by  defendants  and  their 
predecessors  of  all  of  its  original  grant  lying  outside  of  its 
fences  for  more  than  fifteen  years,  under  a  claim  of  right. 
It  has  not  attempted  to  lease  its  entire  property,  nor  has  there 
been  a  proceeding  in  invitum  whereby  it  could  be  prevented, 
by  an  actual  dismemberment  of  its  right  of  way  from  its 
franchise,  from  properly  exercising  its  corporate  functions, 
or  from  performing  its  duties  to  the  public.  But  in  this  con- 
nection we  call  attention  to  CroUey  v.  Minneapolis  etc.  Ry. 
Co.,  30  Minn.  541,  16  N.  W.  422,  wherein  it  was  said,  when 
considering  a  conveyance  by  a  railway  corporation,  that  no 
one  whose  interests  are  not  affected  except  the  state,  can  call 
in  question  the  capacity  of  the  corporation  to  sell  or  hold  prop- 
erty. 

But  counsel  point  with  emphasis  to  the  case  of  Northern 
Pac.  R.  Co.  (the  predecessor  of  this  plaintiff)  v.  Smith,  171 
TJ.  S.  260,  18  Sup.  Ct.  Rep.  794,  as  being  conclusive  here.  We 
take  their  statement  of  the  facts  in  issue  as  correct.  Smith 
brought  an  action  in  ejectment  against  the  company  to  recover 
possession  of  certain  premises  situated  within  two  hundred 
feet  of  its  track  center  as  built  within  the  limits  of  the  town 
of  Bismarck,  North  Dakota.  It  appeared  that  the  company 
had  originally  located  its  line  some  distance  south  of  the 
present  site  of  that  town,  and  had  filed  its  map  of  definite 
location  in  the  office  of  the  commissioner  of  the  general  land 
office.  Thereafter,  in  1873,  and  without  filing  any  new  map, 
the  company  changed  its  location,  and  constructed  its  road 
just  where  it  has  since  remained.  Afterward — in  1879 — the 
townsite  of  Bismarck,  including  the  tract  sued  for,  was  pat- 
ented to  the  mayor,  and  the  same  year  a  deed  of  conveyance 
166  covering  the  premises  in  question  was  executed  to  Smith 
by  the  town  authorities.  Upon  these  facts  the  court  held 
that,  under  the  act  or  grant  of  Congress,  and  by  virtue  of  the 
construction  of  its  road,  the  company  obtained  a  right  oi  way, 


346  American  State  Eeports,  Vol.  87.  [Minn. 

two  hundred  feet  in  width  upon  either  side  of  the  center  line 
of  its  tracks  as  the  same  were  laid  upon  the  ground;  that  the 
rights  of  the  plaintiff  were  subject  to  this  grant  to  its  specified 
width,  and  that  the  tenants  of  the  company  could  not  be 
ejected  from  the  property  in  dispute.  That  part  of  this  de- 
cision to  which  attention  has  been  called  is  as  follows:  "By 
granting  a  right  of  way  four  hundred  feet  in  width,  Congress 
must  be  understood  to  have  conclusively  determined  that  a 
strip  of  that  width  was  necessary  for  a  public  work  of  such 
importance,  and  it  was  not  competent  for  a  court,  at  the  suit 
of  a  private  party,  to  adjudge  that  only  twenty-five  feet  there- 
of were  occupied  for  railroad  purposes,  in  the  face  of  the 
grant,  and  of  the  finding  that  the  entire  land  in  dispute  waa 
•within  two  hundred  feet  of  the  track  of  the  railroad  as  actu- 
ally constructed,  and  that  the  railroad  company  was  in  actual 
possession  thereof  by  its  tenants." 

It  having  been  decided  in  this  case  that  by  its  grant  Con- 
gress conclusively  determined  that  a  strip  four  hundred  feet  in 
width  was  necessary  for  a  right  of  way,  and,  further,  that  a 
court  could  not  cut  it  down  to  twenty-five  feet,  it  is  urged 
that  it  must  follow  that  our  statute  of  limitations  cannot 
apply  to  any  part  of  this  grant,  because  the  result  would  be 
to  cut  down  the  right  of  way  to  less  than  four  hundred  feet 
in  width.  But,  in  answer  to  this,  attention  may  be  called  to 
the  fact  that  in  every  state  where  the  width  of  a  railway  right 
of  way  is  fixed  by  statute  the  legislature  has  quite  as  conclu- 
sively determined  what  width  is  necessary  for  the  purpose  as 
has  Congress  by  the  act  in  question. 

It  is  impossible  for  us  to  see  that  the  doctrine  established 
in  the  Thomas  case  is  determinative  of  this,  or  is  in  point 
at  all.  The  mere  fact  that  Congress  had  conclusively  deter- 
mined that  the  right  of  way  should  be  four  hundred  feet  in 
width  across  the  public  domain,  and  thereupon  it  was  decided 
that  what  was  thus  declared  to  be  necessary  could  not  be  cut 
down  by  the  courts,  ^'^'^  does  not  infringe  at  all  upon  defend- 
ant's claim  that  the  plaintiff  company  may  lose  a  portion  of 
its  original  right  of  way  by  adverse  possession,  and  be  barred 
from  recovery  by  the  fifteen  years  statute  of  limitations.  The 
question  was  whether,  upon  shifting  its  track  line  after  filing 
a  map  of  definite  location,  the  company  took  a  right  of  way 
under  the  act  of  Congress,  and  to  the  width  therein  described,. 
or  a  way  of  less  width — what  it  actually  used.  Surely,  no 
private  person  could  question  the  right  of  the  company  to 
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change  its  line,  unless  his  rights  had  intervened,  and  had  be- 
oome  attached  to  land  in  dispute,  prior  to  such  change.  If 
this  right  to  change  could  not  be  questioned,  it  would  neces- 
sarily follow  that  the  federal  government  only  could  insist 
that  the  width  of  the  right  of  way  was  not  the  same,  wherever 
the  road  might  actually  be  constructed.  No  criticism  could' 
well  be  made  of  the  language  used  or  the  conclusion  reached;, 
but  neither  language  nor  conclusion  control  this  case  any  more- 
than  they  would  if  the  right  of  way  had  been  obtained  under 
a  provision  of  an  act  passed  by  the  legislature  of  one  of  the 
states,  or  by  purchase. 

But  it  is  rather  singular,  when  we  consider  the  assertion 
made  by  counsel  as  to  the  impossibility  of  a  railway  company 
to  part  from  any  portion  of  its  right  of  way  voluntarily  or 
involuntarily,  that  in  the  Smith  case  the  right  to  lease  was^ 
recognized,  for  the  only  possession  relied  upon  by  the  plaintiff 
company  was  that  of  its  tenants,  concerning  which  the  court 
said :  "The  precise  character  of  the  business  carried  on  by 
such  tenants  is  not  disclosed,  but  the  court  is  permitted  to 
presume  that  it  is  consistent  with  the  public  duties  and  pur- 
poses of  the  railroad  company.'*  By  this  quoted  expression 
the  court  distinctly  recognized  that  the  defendant  company 
had  leased,  and  had  the  power  so  to  do,  when  the  occupation 
of  its  tenants  was  not  inconsistent  with  or  opposed  to  the 
proper  operation  of  its  road  and  to  the  performance  of  its 
duties  as  a  common  carrier.  And  we  are  safe  in  saying  that 
on  the  facts  now  before  us  the  presumption  arises  that  the 
occupation  by  defendants  of  the  tract  in  question,  outside  of 
the  plaintiff's  fences,  conflicts  not  at  all  with  a  proper  opera- 
tion of  its  *^®  railway,  and  is  not  in  the  way  of  a  complete' 
performance  of  plaintiff's  duties  to  the  public. 

The  real  object  of  this  statute  of  limitations  is  to  prevent 
litigation,  and  to  quiet  title  to  land  which  has  remained  in 
the  possession  of  another  adversely  and  in  hostility  to  its 
true  owner  for  the  specified  period  of  time.  Such  a  law  is  a 
continual  and  decisive  notice  to  owners  that,  if  they  allow 
others  adversely  to  occupy,  use,  and  improve  their  land  for 
fifteen  years  continuously,  they  must  be  deemed  to  have  acqui- 
esced in  the  assertion  of  the  occupants'  claim  of  right  to  use 
the  same,  and  to  have  abandoned  all  opposition  thereto. 
There  may  be  exceptional  instances  in  which  the  nature  of 
the  right  affected  or  the  character  of  the  party  in  whom  the 
title  is  vested  will  prevent  the  operation  of  the  statute,  but 
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the  facts  here  do  not  oome  within  the  exception.  That  a 
railway  company  may  be  deprived  of  a  part  of  its  right  of  way 
by  adverse  occupation  for  the  statutory  period  of  time,  and 
that  such  an  occupation  will  bar  its  right  to  eject  its  adver- 
sary, has  often  been  determined  by  the  courts  of  this  country : 
Pittsburgh  etc.  Ry.  Co.  v.  Stickley,  155  Ind.  313,  58  N.  E.  192; 
Matthews  v.  Lake  Shore  etc.  Ry.  Co.,  110  Mich.  170,  64  Am. 
St.  Rep.  336,  67  K  W.  1111;  Littlefield  v.  Boston  etc.  R.  R. 
Co.,  146  Mass.  268,  15  K  E.  648;  Illinois  etc.  R.  R.  Co.  v. 
Wakefield,  173  111.  564,  50  N.  E.  1002,  and  cases  cited.  See, 
also,  upon  this  subject,  15  Harv.  Law  Rev.  146.  It  has  also 
been  decided  that  it  is  immaterial  whether  title  is  held  by  the 
company  in  fee  simple,  or  is  a  mere  easement,  or  a  qualified 
fee,  or  an  absolute  fee ;  for,  whichever  it  is,  the  right  conferred 
is  a  possessory  one,  and  sufficient  to  sustain  an  action  of  eject- 
ment. 

Nor  is  it  material  whether  the  statute,  under  which  the  de- 
fendants claim,  is  regarded  as  one  indulging  in  the  presump- 
tion of  a  grant  by  the  true  owner  or  is  simply  a  statute  of 
repose.  We  have  held  that  it  is  the  latter  in  Dean  v.  Goddard, 
55  Minn.  290,  56  N.  W.  1060.  We  have  also  decided  that  real 
property  belonging  to  municipal  corporations  and  quasi  pub- 
lic corporations  can  be  lost  under  the  statute  by  adverse  pos- 
session: City  of  St.  Paul  v.  Chicago  etc.  Ry.  Co.,  45  Minn. 
387,  48  N.  W.  17;  St.  Paul  etc.  Ry.  Co.  v.  City  of  Minneapolis, 
45  Minn.  400,  48  N.  W.  22 ;  Village  of  Wayzata  v.  Great  North- 
em  Ry.  Co.,  50  *«»  Minn.  438,  52  N.  W.  913.  Municipal 
corporations  hold  real  property  for  public  use  and  for  public 
purposes  in  a  greater  sense  than  do  railway  companies  hold 
their  right  of  way.  There  is  no  reason  whatever  for  deter- 
mining that  the  former  are  subject  to  the  operation  of  the 
statute,  and  at  the  same  time  hold  that  the  latter  are  exempt 
from  the  operation  of  the  same  law.  Such  a  conclusion  would 
take  front  rank  among  the  legal  absurdities. 

Let  us  look  at  the  judgment  from  which  the  defendants 
have  appealed  from  a  practical  standpoint,  and  see  what  it 
means  if  the  contention  of  plaintiff's  counsel  be  sustained. 
The  right  of  way  granted  under  the  act  of  July  2,  1864,  was 
«ast  and  west  across  and  through  this  state  from  Lake  Su- 
perior to  the  Red  River  of  the  North,  over  the  public  domain. 
Although  part  of  the  territory  to  be  traversed  had  been  dis- 
posed of  by  the  federal  government  prior  to  the  passage  of 
the  act,  the  grant  came  very  near  being  a  strip  of  land  four 
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hundred  feet  wide  for  about  two  hundred  and  fifty  miles.  If 
plaintiff's  claim  be  upheld,  we  should  have,  stretching  acrosa 
the  state  from  east  to  west,  a  strip  of  territory  four  hun- 
dred feet  wide,  upon  which  no  person  could  travel  without 
committing  a  trespass;  over  which  no  railway  company  could 
obtain  the  right  to  lay  its  rails,  and  across  which  no- 
public  highway  could  he  established,  except  by  consent  of 
plaintiff.  If  counsel  should  be  sustained,  the  public  could  not 
obtain  the  right,  by  proceedings  under  the  statutes,  or  even 
by  prescription,  to  a  public  way  for  ordinary  travel,  and  mu- 
nicipal authorities  would  have  to  enter  into  private  negotia- 
tions with  plaintiff  in  order  to  secure  the  privilege  of  a  high- 
way crossing  of  this  strip ;  and  so  would  corporations  organized 
for  public  purposes,  and  equipped  with  the  right  of  eminent 
domain.  Any  and  all  of  these  proceedings  would  be  as  inimi- 
cal to  the  rule  which  counsel  assert  in  this  case,  and  quite  as 
open  to  the  objections  now  relied  upon,  as  is  the  application 
of  the  statute  of  limitations  as  to  adverse  possession  to  the 
facts  now  before  us.  It  would  be  preposterous  to  announce  a 
rule  of  law  which  would  uphold  and  permit  such  a  result.  No 
matter  what  rights  the  beneficiary  of  the  grant  may  have 
to  use  and  occupy,  if  it  so  chooses,  its  right  of  way  over  and 
through  public  domain  to  the  full  extent  of  four  hundred 
^^^  feet,  it  is  obvious  that  it  must  take  this  right  subject  ta 
the  statute  relating  to  adverse  possession.  No  other  conclu- 
sion can  be  tolerated. 

As  to  one  forty  of  the  three,  it  is  claimed  that  from  the 
findings  it  clearly  appears  that  the  strips  therein  have  not 
been,  and  could  not  be,  held  adversely  for  the  full  period  of 
fifteen  years  prior  to  the  commencement  of  this  action.  From 
the  record  it  seems  that  this  tract  of  forty  acres  was  entered 
under  the  homestead  laws  of  the  United  States  by  a  man 
named  Brown,  February  1,  1882,  subject,  of  course,  to  the 
provisions  of  the  prior  grant  to  the  Northern  Pacific  Com- 
pany. A  receiver's  final  receipt  was  issued  to  him  December 
26,  1887,  and  a  patent  July  24,  1889.  The  claim  is  that 
prior  to  the  time  of  the  issuance  of  the  final  receipt  Brown 
Avas  occupying  the  forty  in  subordination  to  the  title  of  the 
United  States,  and  could  not  avail  himself  of  the  statute  of 
limitations.  It  is  urged  that  he  could  not,  and  was  not,  hold- 
ing possession  adversely  to  all  titles  and  to  all  claimants,  and 
for  this  reason  the  statute  ^oes  not  apply. 
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But  it  is  immaterial  when  Brown  obtained  evidence  of  his 
title — his  paper  title.  He  initiated  his  adverse  and  hostile 
claim  to  the  strips  in  dispute  upon  making  his  homestead 
entry,  more  than  fifteen  years  prior  to  the  commencement 
of  this  action.  He  and  his  grantors  continuously  thereafter 
occupied  parts  of  the  forty  with  intent  to  claim  the  same  as 
against  the  company.  His  entry  and  possession  were  adverse. 
Both  were  hostile  in  their  origin,  and  hostile  in  their  con- 
tinuance. As  to  both  strips,  Mr.  Brown  and  the  defendants 
were  precisely  in  the  position  of  anyone  who  had  entered 
into  possession  thereof  under  a  claim  of  title,  and  without 
reference  to  the  balance  of  the  forty. 

But  if  this  were  not  so,  and  his  and  their  title  to  these 
strips  had  to  depend  upon  and  be  connected  with  his  home- 
stead entry,  the  fact  is  that,  upon  making  this  entry,  in  1882, 
his  rights  to  the  forty  became  fixed  and  certain.  They  were 
not  subordinate  to  the  government  title,  and  could  not  be 
taken  away  from  him  by  any  other  person,  natural  or  artificial ; 
and  when  the  patent  was  issued  to  him,  in  the  year  1889,  it 
related  back,  for  all  purposes,  to  the  time  of  the  original  entry. 
No  distinction  between  the  *^^  forties  can  be  made  when  con- 
sidering and  determining  the  question  in  issue. 

The  judgment  appealed  from  is  reversed,  and  upon  remitti- 
tur judgment  may  be  entered  in  favor  of  the  defendants. 


Title  by  Adverse  Possession  may,  by  the  weight  of  authority, 
be  acquired  of  land  lield  by  railroads  or  otlier  quasi  public  coipora- 
tions:  See  the  monographic  note  to  Northern  Pac.  Ry.  Co.  v.  Ely, 
post,  p.  000.  A  few  of  the  states  are  committed  to  the  doctrine 
that  title  by  adverse  possession  may  be  acquired  In  property  hold 
by  a  municipal  corporation  In  Its  public  capacity.  But  this  doc- 
trine is  opposed  both  to  principle  and  the  overwhelming  weight  of 
authority:  See  the  monographic  notes  to  Schneider  r.  Hutchinson, 
76  Am.  St.  Rep.  492-495;  Northern  Pac.  Ry.  Co.  v.  Ely,  post,  p.  000. 
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WHITNEY  V.  WAGENEE. 

[84  Minn.  211,  87  N.  W.  602.] 

EVIDENCE.  —  OFFICERS  OF  A  CORPORATION  ARE 
MERE  AGENTS,  AND  THEIR  DECLARATIONS  are  binding  upon 
it  only  wlien  made  in  the  course  of,  or  connected  with,  ttie  perform- 
ance of  ttieir  authorized  duties,    (p.  352.) 

EVIDENCE.- THE  DECLARATIONS  OF  AN  AGENT  CAN- 
NOT BE  RECEIVED  in  a  suit  to  which  he  is  not  a  party  to  estab- 
lish the  alleged  fact  that  he,  and  not  his  principal,  is  the  owner  of 
property  in  controversy,     (p.  352.) 

EVIDENCE  —  DECLARATIONS.— THE  POSSESSION  OF 
PROPERTY  BY  ONE  AS  AN  OFFICER  OR  AGENT  of  a  corpora- 
tion is  not  sufficient  to  render  his  declarations  as  to  his  ownership 
thereof  admissible  against  the  corporation  or  those  claiming  through 
It.    (p.  362.) 

ATTACHMENT  —  RELEASE  —  BURDEN  OF  PROOF.— A 
SHERIFF  who,  in  legal  effect,  releases  a  plaintiff's  attachment 
without  his  consent  has  the  burden  of  justifying  his  action  by  show- 
ing that  the  debtor  in  the  attachment  suit  had  no  leviable  interest 
in  the  property,    (p.  353.) 

William  G.  White,  for  the  appellant. 

John  E.  Stryker,  for  the  respondent. 

212  START,  C.  J.  On  January  6,  1898,  the  C.  E.  Sherin 
Agency,  a  corporation,  hereinafter  called  the  "agency,"  recov- 
ered a  judgment  upon  a  promissory  note  in  the  district  court 
of  the  county  of  Ramsey  against  the  trustees  of  the  Atlantic 
Congregational  Church  of  St.  Paul,  for  the  sum  of  seven  hun- 
dred and  three  dollars.  The  plaintiff  herein,  Milton  B.  Whit- 
ney, a  judgment  creditor  of  Clarence  E.  Sherin  and  Carrie  E. 
Sherin,  began  an  action  against  them  upon  his  judgment,  then 
aonounting  to  the  sum  of  seventeen  hundred  «feid  sixty-nine  dol- 
lars and  sixty-nine  cents,  in  the  district  court  of  the  county  of 
Ramsey,  and  caused  a  writ  of  attachment  to  be  issued  against 
them,  which  was  delivered  to  the  defendant  as  sheriff  oi  that 
county.  Thereupon  the  defendant,  as  such  sheriff,  by  virtue 
of  the  writ,  levied  upon  and  attached  all  the  title  and  inter- 
est of  213  Clarence  E.  Sherin  and  Carrie  E.  Sherin  in  and 
to  the  judgment  so  recovered  by  the  agency  against  the 
trustees  of  the  church.  An  execution  was  issued  on  this  judg- 
ment and  delivered  to  the  defendant,  who,  as  sheriff,  collected 
the  amount  thereof  and  paid  it  to  the  agency  without  the 
knowledge  of  the  plaintiff,  instead  of  holding  it  upon  the  at- 
tachment which  he  had  theretofore  levied  upon  the  judgment 
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at  the  suit  of  the  plaintiff.  Judgment  was  entered  in  favor 
of  the  plaintiff  in  his  attachment  suit  against  the  Sherins,  exe- 
cution issued  thereon  and  delivered  to  the  defendant,  as  sheriff, 
who  returned  it  unsatisfied. 

Thereupon  the  plaintiff  brought  this  action  to  recover  from 
the  sheriff  the  amount  of  the  judgment  so  levied  upon  by 
virtue  of  such  writ  of  attachment.  The  answer  alleged,  be* 
sides  other  matters,  that  the  judgment  upon  which  the  attach- 
ment was  levied  was  the  sole  property  of  the  agency,  and  that 
neither  of  the  defendants  in  the  plaintiff's  attachment  suit 
had,  at  the  time  such  levy  was  made,  any  interest  whatever 
therein.  This  was  denied  by  the  reply,  and  the  issue  so  made 
was  the  principal  one  litigated  on  the  trial.  The  trial  court 
at  the  close  of  the  plaintiff's  evidence  dismissed  the  action, 
on  motion  of  the  defendant,  on  the  ground  that  the  evidence 
conclusively  established  the  fact  that  the  judgment  was  the 
sole  property  of  the  agency. 

The  plaintiff  appealed  from  an  order  denying  his  motion 
for  a  new  trial.  The  record  presents  for  our  consideration 
two  general  questions: 

1.  Did  the  trial  court  err  in  excluding  certain  alleged  dec- 
larations and  admissions  of  Clarence  E.  Sherin,  the  treasurer 
and  manager  of  the  agency,  as  to  the  ownership  of  the  judg- 
ment in  question?  The  alleged  admissions  were  made  to  the 
pastor  and  one  of  the  trustees  of  the  church,  and  were  to  the 
effect  that  he  (Clarence  E.  Sherin)  was  the  owner  and  in  • 
possession  of  the  note  upon  which  the  judgment  against  the 
church  was  based,  and  that  the  agency  held  it  only  for  collec- 
tion. The  plaintiff  here  urges  the  exclusion  of  this  evidence 
as  error,  because  it  tended  directly  to  support  his  claim  made 
on  the  trial  that  Clarence  E.  Sherin  in  fact  owned  both  the 
note  and  judgment.  The  contention  of  the  plaintiff  in  this 
connection  is  that  the  declarations  of  Clarence  E.  ***  Sherin 
■were  admissible  as  the  admissions  of  the  agency,  because  he 
was  at  the  time  an  officer  of  that  corporation. 

It  is  true  that  declarations  of  officers  of  a  corporation  with- 
in the  scope  of  their  authority  are  admissible  in  evidence 
against  the  corporation  if  otherwise  material  and  relevant. 
The  rule  rests,  however,  on  the  doctrine  of  agency;  for  such 
officers  are  mere  agents,  and  their  declarations  are  binding 
upon  the  corporation  only  when  made  in  the  course  of  or  con- 
nected with  the  performance  of  authorized  duties  of  such  offi« 
cers:  Browning  v.  Hinkle,  48  Minn.  644,  31  Am.  St.  Eep.  691, 
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51  N".  W.  605.  There  was  no  evidence  in  this  case  that  the 
alleged  declarations  of  Sherin  were  authorized  by  the  corpo- 
ration, or  were  connected  in  any  manner  with  the  discharge 
of  any  duties  by  him  as  an  officer  or  agent  of  the  corporation. 
This  case  then  falls  within  the  rule  that  the  declarations  of 
an  agent  cannot  he  received  in  a  suit  to  which  he  is  not  a  party 
to  establish  the  alleged  fact  that  he,  and  not  his  principal,  is 
the  owner  of  the  property  in  controversy:  Greene  v.  Docken- 
dorf,  13  Minn.  66  (70) ;  Presley  v.  Lowry,  25  Minn.  114;  Van 
Doren  v.  Bailey,    48  Minn.  305,  51  N.  W.  375. 

It  is  further  urged  that  the  declarations  were  admissible 
because  made  by  Sherin  while  he  was  in  the  actual  possession 
of  the  note  upon  which  the  judgment  rests. 

The  short  answer  to  this  claim  is  that  there  is  no  evidence 
in  this  case,  outside  of  his  alleged  declarations,  that  he  then 
had  the  note  in  his  individual  possession.  It  was  necessary 
to  establish  the  fact  of  his  possession  by  evidence  other  than 
his  declarations.  Such  evidence,  however,  need  not  be  con- 
clusive. His  possession  of  the  note  as  an  officer  or  agent  of  the 
corporation  would  not  be  sufficient  to  render  his  declarations 
as  to  his  ownership  thereof  admissible  against  the  corporation 
or  those  claiming  through  it.  Any  other  rule  would  permit 
such  an  officer  or  agent  indirectly  to  turn  over  the  entire  cor- 
porate property  to  his  creditors,  by  admitting  or  declaring  that 
he  owned  it — an  unthinkable  proposition.  It  follows  that  the 
trial  court  did  not  err  in  excluding  the  proposed  evidence. 

2.  The  other  general  question  is.  Was  the  evidence,  when 
the  ***'  plaintiff  rested  his  case,  sufficient  to  justify  a  verdict 
in  his  favor  for  anything  more  than  nominal  damages  ? 

We  answer  the  question  in  the  negative.  The  admitted 
conduct  of  the  defendant,  as  sheriff,  was,  in  legal  effect,  a 
release  of  the  plaintiff's  attachment  without  his  consent. 
Such  being  the  case,  it  must  be  conceded  that  the  burden  was 
upon  the  defendant  to  justify  his  action  by  showing  that 
neither  of  the  debtors  in  the  attachment  suit  had  any  leviable 
interest  in  the  judgment  against  the  church:  1  Shinn  on 
Attachments,  sees.  392,  396.  The  question  of  the  burden  of 
proof,  however,  is  not  a  practical  one  in  this  case,  for  the 
plaintiff  on  the  trial  assumed  the  burden  of  proving  that 
the  defendants  in  the  attachment  suit,  or  at  least  one  of  them, 
owned  the  judgment  upon  which  his  writ  was  levied. 

The  evidence  received  by  the  court  on  behalf  of  the  plain- 
tiff established  beyond  reasonable  controversy  that  the  father 
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-of  Carrie  E.  Sherin  was  the  original  payee  and  the  owner  of 

the  note  against  the  church,  that  he  sold  it  to  her,  and  that 

>ehe_8old  it  to  the  agency,  which  never  parted  with  it.     The 

plaintiff,  however,  claims  that  there  was  evidence  tending  to 

«how  that  Clarence  E.  Sherin  at  some  time  after  the  agency 

became  the  owner  of  the  note,  became  the  owner  thereof  in 

eome  undisclosed  way.     The  only  basis  for  this  contention  is 

■certain  declarations  of  Sherin  and  of  the  attorney  of  record  of 

iihe  agency  in  its  suit  on  the  note  against  the  church.     These 

declarations  were  neither  competent  nor  relevant,  for  reasons 

.already  suggested. 

■  Order  affirmed. 


"Declarations  of  Agent.— What  an  agent  says  while  acting  within 
the  scope  of  his  authority  is  admissible  against  his  principal  as  part 
•  of  the  res  gestae.  What  he  may  say  at  other  times  is  not.  And 
the  declarations  of  officers  of  corporations  rest  upon  the  same  prin- 
ciples as  apply  to  other  agents:  Pennsylvania  R.  R.  Co.  v.  Books, 
57  Pa.  St.  339,  98  Am.  Dec.  229;  Burnside  v.  Grand  Trunli  Ry.  Co., 
47  N.  H.  554,  93  Am.  Dec.  474;  Merchants'  Nat.  Baulc  v.  Claris,  139 
N.  Y.  3t4.  36  Am.  St.  Rep.  710,  34  N,  E.  910;  Agrienltuval  Ins.  Co.  v. 
Potts,  55  N.  J.  L.  158,  39  Am.  St.  Rep.  637,  26  Atl.  27,  537;  Summers 
V.  Hibbard,  153  111.  102,  46  Am.  St.  Rep.  872,  38  N.  B.  899;  Plymouth 
County  Bank  v.  Oilman,  4  S.  Dak.  2G5,  4«  Am.  St.  Rep.  780,  50  N. 
W.  892;  Phelps  v.  James.  86  Iowa.  398.  41  Am.  St.  Rep.  497,  53 
N.  W.  274;  Larson  v.  Metropolitan  St.  Ry.  Co.,  110  Mo.  234,  33  Am. 
St.  Rep.  439,  19  S.  W.  416:  Browning  v.  Hinkle.  48  Minn.  544,  31 
Am.  St.  Rep.  691,  51  N.  W.  60.t:  Merrow  v.  Goodrich,  92  Me.  393, 
•69  Am.  St.  Rep.  512,  42  Atl.  797.  The  declarations  of  a  servant 
In  possession  of  chattels  attached  for  his  debt  that  they  are  his 
property  are  Inadmissible  against  bis  master  in  an  action  against 
the  attaching  officer:  Abbott  v.  Hutchins,  14  Me.  890,  31  Am.  Dec. 
:20. 


McCLYMOND  V.  NOBLE. 
[84  Minn.  329,  87  N.  W.  838.] 

UNKNOWN  OWNERS— PUBLISHING  SUMMONS.— In  an 
■action  under  the  Minnesota  statutes  allowing  suits  to  be  brought  to 
determine  the  adverse  claims  of  unknown  owners  to  land,  service 
of  summons  may  be  made  by  publication  without  an  order  of  court. 
<p.  355.) 

JURISDICTION  OF  UNKNOWN  OWNERS.— IN  AN  AC- 
TION TO  DETERMINE  THE  ADVERSE  CLAIMS  of  unknown 
owners  to  land,  the  fact  thit  the  named  defendant  in  the  summons 
•was  dead  wjien  the  action  was  commenced  will  not  prevent  the 
court  from  acquiring  Jurisrllctlon  to  determine  the  rights  of  un- 
Icnown  claimants,    (p.  355.) 
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WHERE  AN  UNKNOWN  OWNER  IS  A  RESIDENT  OP 
THE  STATE  when  an  action  Is  begun  to  determine  adverse  claims 
to  land,  the  fact  that  the  summons  was  served  by  publication  only 
will  not  affect  the  jurisdiction  of  the  court,    (p.  Soo.) 

CONSTITUTIONAL  LAW— PROCEEDINGS  IN  REM.— A 
STATUTE  AUTHORIZING  AN  ACTION  TO  DETERMINE  AD- 
VERSE CLAIMS  OP  UNKNOWN  OWNERS  is  in  the  nature  of 
a  proceeding  in  rem,  and  is  therefore  not  unconstitutional  by  reason 
of  the  fact  that  the  summons  is  allowed  to  be  served  by  publication. 
<p.  356.) 

JUDGMENT— VACATION— DILIGENCE.— A  motion  to  va- 
cate a  judgment  determining  adverse  claims  to  land  is  properly 
denied,  where  the  party  fails  to  show  proper  diligence  In  maliing 
It  aftei  he  first  learned  of  such  judgment,    (pp.  356,  357.) 

A.  J.  Finnegan,  for  the  appellants. 

F.  W.  Murphy  and  W.  H.  Townsend,  for  the  respondent. 

^•^  START,  C.  J.  This  is  an  action  to  determine  adverse 
claims  to  a  tract  of  eighty  acres  of  land  in  the  county  of 
Traverse,  brought  June  26,  1899,  pursuant  to  the  provisions 
of  the  General  Statutes  of  1894,  section  5818,  against  David 
P.  Noble,  the  person  who  appeared  by  the  record  to  have  some 
interest  in  the  land,  and  also  against  all  other  persons  or  parties 
unknown  claiming  any  right,  title,  or  interest  therein  or  lien 
thereon.  Notice  of  lis  pendens  was  made  and  recorded  in 
the  office  of  the  register  of  deeds  of  the  proper  county,  and  pub- 
lished with  the  summons  in  the  action.  An  affidavit  for  the 
publication  of  the  summons  was  duly  made  and  filed,  and  the 
sheriff  of  the  proper  county  made  return  upon  the  summons 
that  none  of  the  defendants  could  be  found  in  his  county,  but 
no  order  for  the  publication  of  the  summons  was  ever  made  by 
tlie  court.  Other  than  as  stated,  the  summons  was  never 
served  on  any  of  the  defendants.  Judgment  by  default  for 
the  plaintiff  was  entered  December  28,  1899. 

On  February  18,  1901,  Aaron  T.  Noble,  herein  designated 
as  the  defendant,  the  sole  heir  at  law  of  David  P.  Noble,  ap- 
peared specially,  and  moved  the  trial  court  to  vacate  the  judg- 
ment on  the  ground  that  the  court  had  no  jurisdiction  to 
entar  the  same.  Upon  the  hearing  of  the  motion  the  following 
additional  faicts  were  established:  David  P.  Noble  died  in- 
testate in  the  state  of  Wisconsin,  April  2,  1892,  leaving  him 
surviving,  as  his  only  heir  at  law  and  next  of  kin,  the  defend- 
ant, who  for  thirty  years  last  past  has  resided  in  the  city  of 
Mankato,  this  state,  but  it  did  not  ^^^  appear  that  this  fact 
was  known  to  the  plaintiff  prior  to  the  making  of  the  motion. 
The  defendant  had  no  knowledge  of  this  action  until  December 
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81,  1900.  The  trial  court  on  February  23,  1901,  by  its  order  of 
that  date,  denied  the  motion,  and  the  defendant  appealed  there- 
from. 

The  first  reason  urged  by  the  defendant  why  the  court  was 
without  jurisdiction  in  the  premises  is  that  no  order  for  the 
publication  of  the  summons  was  ever  made  by  the  court. 
None  was  required,  for  this  is  an  action  against  the  party 
who  appeared  of  record  to  have  some  title  to  the  land,  and 
also  against  all  other  persons  or  parties  unknown  claiming 
any  interest  therein,  and  the  statute  authorizing  the  action 
expressly  provides  that  the  service  of  the  summons  may  be 
made  by  publication,  as  provided  by  law  in  case  of  nonresident 
defendants.  In  such  a  case  no  order  of  the  court  for  the  ser- 
vice of  the  summons  by  publication  is  or  has  for  the  last  thirty 
years  been  necessary,  unless  otherwise  expre&sly  provided  by 
law:  Gen.  Stats.  1894,  sec.  5204;  Easton  v.  Childs,  67  Minn. 
242,  69  N.  W.  903. 

It  is  also  urged  that  the  court  acquired  no  jurisdiction  in  this 
case,  because  the  only  party  indicated  by  his  name  in  the  sum- 
mons, David  P.  Noble,  had  been  dead  nearly  eight  years  when 
the  action  was  commenced,  and  no  jurisdiction  to  bind  the 
interest  of  the  defendant,  his  sole  heir,  could  be  acquired 
by  the  service  of  the  summons  by  publication.  The  fact  that 
the  named  defendant  in  the  summons  was  dead  when  the  action 
was  commenced  did  not  prevent  the  court  from  acquiring  juris- 
diction to  determine  the  rights  of  other  persons  or  parties 
unknown,  claiming  an  interest  in  the  land  described  in  the  lis 
pendens:  Inglee  v.  Welles,  53  Minn.  197,  55  N.  W.  117. 

Nor  did  the  fact  that  the  defendant  was  a  resident  of  the 
state  when  the  action  was  begun,  and  that  the  summons  was 
served  only  by  publication,  affect  the  jurisdiction  of  the  court 
over  the  land,  and  its  power  to  award  the  judgment  in  question. 
This  question  was  exhaustively  considered  in  the  case  of  Shep- 
erd  V.  Ware,  46  Minn.  174,  24  Am.  St.  Eep.  212,  48  N.  W.  773, 
and  decided  adversely  to  the  contention  of  the  defendant.  This 
court  held  in  that  case,  distinguishing  Bardwell  v.  Collins,  44 
Minn.  97,  20  Am.  St.  Rep.  547,  46  N.  W.  315,  that  »^  the 
action  authorized  by  the  General  Statutes  of  1894,  section  5818, 
is  in  the  nature  of  a  proceeding  in  rem,  the  subject  matter  of 
which  is  the  adjudication  of  the  state  of  the  title  of  the  land 
•within  the  jurisdiction  of  the  court.  Therefore,  the  provisions 
of  the  statute  for  the  service  of  the  summons  upon  unknown 
claimants  were  constitutional  and  valid.     No  other  substantial 
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objections  to  the  judgment  were  made  on  the  argument  of  the 
appeal,  and  it  follows  that  the  trial  court  was  right  in  refusing 
to  vacate  it  on  the  ground  that  it  had  no  jurisdiction  to  enter  it. 

After  the  district  court  had  refused  to  set  aside  the  judg- 
ment on  the  motion  of  Aaron  T.  Noble,  as  stated,  and  on  April 
2,  1901,  William  E.  Harrington,  hereafter  designated  as  the 
appellant,  gave  notice  of  a  motion  to  be  heard  April  15,  1901, 
to  open  the  judgment,  and  to  be  permitted  to  answer  the  com- 
plaint in  this  action.  The  grounds  of  the  motion,  as  stated  in 
the  notice,  were  to  the  effect  that  the  appellant  was  the  owner 
in  fee  of  the  premises  described  in  the  complaint;  that  the 
plaintiff's  title  was  based  upon  a  tax  title,  which  was  void  and 
subject  to  redemption;  and,  further,  that  justice  and  equity 
required  that  the  judgment  be  opened,  and  the  appellant  be 
permitted  to  answer,  and  have  the  action  tried  on  its  merits. 
The  court  made  its  order  denying  this  motion,  from  which 
the  appellamt  appealed. 

The  only  facts  stated  by  the  appellant  in  his  affidavit  in  sup- 
port of  the  motion  were  that  he  was  the  owner  of  the  land 
in  question,  having  purchased  it  from  Aaron  T.  Noble,  the 
heir  at  law  of  David  P.  Noble,  deceased,  and  paid  a  valuable 
consideration  therefor;  that  the  only  claim  the  plaintiff  had 
to  the  land  was  based  on  tax  certificates  which  were  void  and 
subject  to  redemption;  that  he  had  a  good  defense  to  the 
action  on  the  merits;  and  that  immediately  on  acquiring  title 
to  the  land  he  employed  an  attorney  to  make  a  motion  for 
leave  to  answer.  But  as  to  when  he  acquired  his  supposed 
title,  or  when  he  first  learned  of  the  judgment — ^matters  with- 
in his  personal  knowledge — he  was  silent.  It  appears,  how- 
ever, from  the  affidavit  of  his  attorney  used  in  support  of  the 
motion,  that  Aaron  T.  Noble  conveyed  his  interest  in  the  land 
to  appellant  after  the  former  employed  an  attorney  to  get  the 
judgment  vacated  as  void.  It  also  appears  from  Aaron  ^^^ 
T.  Noble's  affidavit,  also  used  on  the  motion,  that  he  did  not 
learn  of  the  judgment  prior  to  December  31,  1900. 

Now,  waiving  the  question  as  to  the  sufficiency  of  the  notice 
of  motion,  we  are  of  the  opinion  that  the  trial  court  was  justi- 
fied, in  the  exercise  of  a  fair  discretion,  in  denying  the  appel- 
lant's motion  on  the  ground  that  he  failed  to  show  proper 
idiligence  in  making  it  after  he  or  his  grantor  first  learned  of 
the  judgment.  But  this  is  not  all.  The  appellant  asserted 
as  one  of  the  reasons  why  he  should  be  permitted  to  answer 
that  the  plaintiff  had  no  title  to  the  land  except  a  void  tax 
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title.  The  plaintiff  on  the  hearing  met  this  issue  by  showing 
that  he  w«i8  in  fact  the  honest  and  equitable  o-wner  of  the 
land,  it  having  been  entered  as  a  soldier's  additional  homestead, 
for  which  David  P.  Noble  had  been  paid. 

The  trial  judge,  upon  the  whole  record,  may  well  have  con- 
cluded that  the  appellant,  or  some  "prowling  assignee"  by  the 
use  of  his  name,  was  seeking,  by  a  technicality,  to  deprive  the 
plaintiff  of  his  land.  In  any  event,  we  are  of  the  opinion  that 
the  court  properly  exercised  its  discretion  in  denying  the 
motion. 

If  follows  that  both  orders  appealed  from  in  this  case  must 
be  and  are  affirmed. 


UNKNOWN  OWNERS,  FBOCEEDINGS  AGAINST. 
I.    Purpose  of  Proceedings. 
H.    Constitutionality.  , 
m.    Procedure. 

a.  Statute  must  be  Followed. 

b.  Petition. 

c.  AflSdavit. 

d.  Parties. 

IV.    Proceedings  in  Wbicli  Allowable. 

a.  General  Equity  Proceedings. 

b.  Suits  Against  Unknown  Heirs. 

c.  Partition. 

d.  Foreclosure. 

e.  Quieting  Title. 

f.  Enforcement  of  Taxes. 

g.  Escheated  Land. 

h.    Specific  Performance  of  Contract. 
V.    Effect  of  Judgment. 

a.  In  General. 

b.  ,  Upon  Infants. 

I.  Purpose  of  Proceedings. 
Statutes  have  been  passed  in  a  number  of  our  states  similar  in 
their  general  terms  to  the  statute  under  consideration  In  the  prin- 
cipal case.  The  object  of  such  acts  is  to  permit  the  adjudication 
of  rights  in  property  situated  within  the  borders  of  the  particular 
state,  and  the  provision  that  unlinown  owners  or  claiinants  may 
be  served  with  process  by  publication  springs  from  the  necessities 
of  the  situation:  See  State  v.  Guilbert,  56  Ohio  St.  575,  60  Am.  St 
Rep.  756,  47  N.  B.  551;  Bleidom  v.  Pilot  Mountain  etc.  Co.,  80  Tenn. 
166.  15  S.  W.  737;  Hardy  v.  Beaty,  84  Tex.  662,  31  Am.  St  Kep. 
80,  19  a  W.  778. 
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The  principle  Is  that  a  state  may  provide  for  the  adjudication 
of  all  adversary  rights  of  persons  in  property  within  its  borders,. 
even  against  unknown  persons,  and  the  state  has  the  right  to  pre- 
Bcribe  the  procedure  and  methods  by  which  such  results  are  accom- 
plished: State  v.  Guilbert,  66  Ohio  St  575,  60  Am.  St.  Rep.  756,  4X 
N.  E.  551;  Sloan  v.  Thompson,  4  Tex.  Civ.  App.  419,  23  S.  W.  613^ 
A  state  is  under  no  obligation  to  leave  the  title  to  property,  real  or 
personal,  in  abeyance  for  an  indefinite  period,  and  may,  therefore,, 
provide  appropriate  judicial  procedure  for  determining  who  is  enti- 
tled to  an  estate:  Hamilton  v.  Brown,  161  U.  S.  256,  16  Sup.  Ct. 
Kep.  585.  This  necessity  of  bringing  in  parties  by  merely  giving 
them  constructive  notice  by  publication,  and  the  power  of  a  state- 
to  authorize  such  proceedings  was  ably  presented  in  Arndt  v.  Griggs, 
134  U.  S.  316,  10  Sup.  Ot.  Rep.  557.  This  case  did  not  involve  pro- 
ceedings against  unknown  owners,  but  against  nonresidents.  The 
principle,  however,  is  identical,  and  has  been  applied  to  proceedingsF 
against  unlinown  owners,  and  this  case  has  been  cited  and  quoted 
from  to  sustain  proceedings  against  unlvnown  owners:  See,  es- 
pecially, Hardy  v.  Beaty,  84  Tex.  562,  31  Am.  St.  Rep.  80,  19  S.  W. 
778.  For  this  reason  we  quote  the  excellent  statement  of  the  law 
as  laid  down  in  this  ease  by  Justice  Brewer.  The  question  is,. 
"What  jurisdiction  has  a  state  over  titles  to  real  estate  within  it» 
limits,  and  what  jurisdiction  may  it  give  by  statute  to  its  owa 
courts  to  determine  the  validity  and  extent  of  the  claims  of  non- 
residents to  such  real  estate?  If  a  state  has  no  power  to  bring- 
a  nonresident  into  its  courts,  for  any  purpose,  by  publication,  it  is^ 
impotent  to  perfect  tlie  titles  of  real  estate  within  its  limits  held  by- 
Its  own  citizens;  and  a  cloud  cast  upon  such  title  by  a  claim  of  a 
nonresident  will  remain  for  all  time  a  cloud,  unless  such  nonresident 
shall  vohmtarily  come  into  Its  courts  for  the  purpose  of  having- 
Jt  adjudicated.  But  no  siich  imperfections  attend  the  sovereignty 
of  the  state.  It  has  control  over  property  within  its  limits;  and  the- 
condition  of  ownership  of  real  estate  therein,  whether  the  owner 
be  stranger  or  citizen,  is  subjective  to  the  rules  concerning  th»- 
holding,  the  transfer,  liability  to  obligations  private  or  public,  an(J 
the  modes  of  establishing  titles  thereto.  It  cannot  bring  the  person- 
of  a  nonresident  within  Its  limits— its  process  goes  not  out  beyond' 
Its  borders— but  It  may  determine  the  extent  of  his  title  to  reaF 
estate  within  Its  limits;  and  for  the  purpose  of  such  determlnatio» 
may  provide  any  reasonable  methods  of  imparting  notice.  The> 
well-being  of  every  community  requires  that  the  title  to  real  estate- 
therein  shall  be  secure,  and  that  there  be  convenient  and  certaiiv 
methods  of  determining  any  unsettled  questions  respecting  It.    The- 

duty   of  accomplishing   this   Is   local   in   nature It   remains 

with  the  state;  and  as  this  duty  is  one  of  the  state,  the  manner  of 
discharging  It  must  be  determined  by  the  state,  and  no  proceeding 
which  It  provides  can  be  declared  invalid,  unless  In  conflict  witb. 
special  Inhibitions  of  the  constitution,  or  against  natural  Justice^ 
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....  The  power  of  the  state  to  regulate  the  tenure  of  real  prop- 
erty within  her  limits,  and  the  modes  of  Its  acquisition  and  trans- 
fer, and  the  rules  of  Its  descent,  and  the  extent  to  which  a  testa- 
mentary disposition  rf  It  may  be  exercised  by  Its  owners,  Is  un- 
doubted. It  Is  an  established  principle  of  law,  everywhere  recog- 
nized, arising  from  the  necessity  of  the  case,  that  the  disposition  of 
Immovable  property,  wliether  by  deed,  descent,  or  any  other  mode, 
Is  exclusively  subject  to  the  government  within  whose  jurisdiction 
the  property  is  situated." 

This  opinion  presents  most  clearly  the  purpose  for  which  such 
statutes  have  been  passed  authorizing  proceedings  against  unknown 
claimants  to  property,  and  the  obvious  necessity  which  exists  for 
Buch  legislation.  Such  proceedings  are  necessary  to  prevent  a  fail- 
ure of  justice:  Reed  v.  Gregory,  46  Miss.  740. 

II.  Constitutionality. 
The  validity  of  statutes  authorizing  proceedings  against  unknown 
persons  has  been  drawn  in  question  in  a  number  of  cases,  and  al- 
most uniformly '  have  been  sustained.  The  proceedings  must  be 
essentially  in  rem,  against  the  property  to  be  effected:  Shepherd  v. 
Ware,  46  Minn.  174,  24  Am.  St.  Rep.  212,  48  N.  W.  773;  Hardy  v. 
Beaty,  84  Tex.  562,  31  Am.  St.  Rep.  80,  19  S.  W.  778;  since  pro- 
ceedings in  personam  are  ineffective  without  personal  service.  The 
thief  objection  that  has  been  raised  and  urged  against  proceediugs 
of  this  character  has  been  that  no  adequate  notice  has  been  served 
npon  unknown  claimants  to  the  property,  and  that  they  have,  there- 
lore,  been  deprived  of  their  property  without  due  process  of  law: 
See  Shepherd  v.  Ware,  46  Minn.  174,  24  Am.  St  Rep.  212,  48  N.  W. 
^73;  Hamilton  v.  Brown,  161  U.  S.  256,  16  Sup.  Ct.  Rep.  585.  But 
as  has  already  been  pointed  out,  states  have  power  over  property 
within  their  limits,  and  may  provide  for  the  adjudication  of  rights 
in  such  property,  irrespective  of  the  question  in  whom  those  i-iglits 
may  be  vested.  The  right  to  personal  notice  Is  not  a  law  of  nature; 
Borden  v.  State,  11  Ark.  519,  54  Am.  Dec.  217.  And  the  guaranty 
©f  "due  process  of  law"  does  not  necessarily  require  personal  ser- 
Tice  of  notice:  Shepherd  v.  Ware,  46  Minn.  174,  24  Am.  St.  Rep.  212, 
48  N,  W.  773.  The  legislature  may  provide  for  a  substituted  ser- 
Tice  of  judicial  process  by  publication  when  the  necessities  of  the 
case  so  require:  State  v.  Guilbert,  56  Ohio  St.  575,  60  Am.  St.  Rep, 
756,  47  N.  E.  551.  And  such  a  necessity  Is  deemed  to  exist  when 
there  are  unknown  claimants  to  property,  the  title  to  which  is  in 
dispute  and  requires  to  be  settled:  Shepherd  v.  Ware,  46  Minn.  174, 
24  Am.  St.  Rep.  212,  48  N.  W.  773;  Hardy  v.  Beaty,  84  Tex.  5G2,  31 
Am,  St.  Rep.  80,  19  S.  W.  778;  Sloan  v.  Thompson,  4  Tex.  Civ.  App. 
419,  23  S.  W.  613;  Bleidorn  v.  Pilot  Mountain  etc.  Co.,  89  Tenn. 
166,  15  S.  W.  737.  A  state  is  allowed  to  settle  titles  to  lands  within 
its  borders:  Sloan  v.  Thompson,  4  Tex.  Civ.  App.  419,  23  S.  W.  G13. 
As  was  said  in  Hamilton  v.  Brown,  161  U.  &  256,  16  Sup.  Ct.  Rep. 


Nov.  1901.]  McClymond  v.  Noble.  361 

585,  where  a  citation  to  tinkuown  heirs  had  been  served  by  publica- 
tion: "When  a  man  dies,  the  legislature  is  under  no  constitutional 
obligation  to  leave  the  title  to  his  property,  real  or  personal,  in 
abeyance  for  an  indefinite  period;  but  it  may  provide  for  promptly 
ascertaining,  by  appropriate  judicial  proceedings,  who  has  succeeded 
to  his  estate.  If  such  proceedings  are  had,  after  actual  notice  by 
service  of  summons  to  all  known  claimants,  and  constructive  notice 
by  publication  to  all  possible  claimants,  who  are  unknown,  the  final 
determination  of  the  right  of  succession,  either  among  private  per- 
sons, as  in  the  ordinary  administration  of  estates,  or  between  all 
persons  and  the  state,  as  by  inquest  of  office  or  similar  process  to 
determine  whether  the  estate  has  escheated  to  the  public,  is  due 
process  of  law." 

In  these  cases  of  necessity  it  remains  with  the  legislature  to  de- 
termine what  proceedings  shall  be  instituted  to  adjudicate  and  settle 
the  titles  to  property  situated  within  the  state  and  unless  the  proceed- 
ings are  in  conflict  with  some  particular  constitutional  inhibition,  or 
against  natural  justice,  the  proceedings  are  valid:  Hardy  v.  Beaty, 
84  Tex.  562,  31  Am.  St.  Rep.  80,  19  S.  W.  778;  Arndt  v.  Griggs,  134 
U.  S.  316,  10  Sup.  Ct.  Rep.  557.  The  question  of  constitutionality 
was  clearly  presented  in  Shepherd  v.  Ware,  46  Minn.  174,  24  Am.  St. 
Rep.  212,  48  N.  W.  773.  "Under  the  constitution,"  said  the  court, 
"legal  proceedings  in  the  courts  are  under  the  direction  of  the  legis- 
lature, subject,  of  course,  to  the  fundamental  provisions  of  the  bill 
of  rights.  But  the  guaranty  of  'due  process  of  law'  does  not  neces- 
sarily require  personal  service  of  notice  upon  parties  resident  or 
nonresident.  The  legislature  may.  In  its  discretion,  provide  for  stib- 
stituted  service  in  case  of  necessity,  or  where  personal  notice  Is 
for  any  reason  impracticable,  in  an  action  where  the  controversy 
relates  to  property  which  is  within  the  jurisdiction  of  the  court; 
and  with  a  reasonable  exercise  of  such  legislative  discretion  the 

courts  will  not  assume  to  interfere Clearly,  within  the  rule 

stated  are  statutory  regulations  providing  for  the  service  of  notice 
by  publication  upon  unknown  heirs  and  claimants  in  cases  involving 
the  settlement  of  estates  or  the  title  of  lands.  As  in  other  cases, 
*where  actual  notice  cannot  be  given,  there  must  either  be  no  rem- 
edy, or  constructive  notice  must  be  substituted  as  sufficient,  and 
what  constructive  notice  shall  be  given  is  a  question  of  legislative 
discretion,  rather  than  of  power.' "  It  Is,  therefore,  held  that  the 
legislature  may,  by  statute,  authorize  proceedings  by  action  against' 
unknown  claimants,  and  bind  them  by  constructive  or  substituted 
service  or  notice,  in  actions  to  determine  adverse  claims  to  real 
property.  And  such  statutes  are  not  in  conflict  with  the  state  or 
federal  constitutions,  as  depriving  persons  of  their  property  without 
due  process  of  law:  Sliepherd  v.  Ware,  46  Minn.  174,  24  Am.  St 
Rep.  212,  48  N.  W.  773;  Leigh  v.  Green  (Neb.),  90  N.  W.  254;  Blel- 
dom  V.  Pilot  Mountain  etc.  Co..  89  Tenn.  166,  15  S.  W.  737;  Hamilton 
V.  BroM'n,  161  U.  S.  256,  16  Sup.  Ct  Rep.  585.    And  see  Burton  v. 
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Perry,  146  lU.  71,  84  N.  B.  60,  where  the  proceedings  were  held 
valid. 

The  necessity  must  exist  for  the  service  by  publication,  and  tha 
proceedings  against  the  property  must  be  In  the  nature  of  pro- 
ceedings lu  rem.  Hence,  a  statute  passed  by  the  Iowa  territory 
legislature  relative  to  laud  owned  by  half-breed  Indians,  In  whicb 
suits  In  personam  were  authorized  to  be  instituted,  no  other  desig- 
nation of  the  defendants  being  required  than  that  they  were  "own- 
ers of  the  half-breed  lands  lying  in  Lee  county,"  was  declared  un- 
constitutional, and  the  proceedings  under  it  were  held  to  be  void: 
Webster  v.  Reid,  11  How.  437;  Reed  v.  Wright.  2  G.  Greene,  15. 
This  remarkable  act  did  not  provide  for  personal  notice  upon  any 
owners  who  were  known  and  within  the  territory.  Naturally  It 
could  not  be  upheld.  So  of  a  statute  In  Ohio,  which  simply  pro- 
vided for  a  notice  "to  whom  it  may  concern,"  although  the  names, 
residences,  and  Interests  of  adverse  claimants  were  known,  the 
court,  in  State  v.  Guilbert,  56  Ohio  St.  575,  60  Am.  St  Rep.  756, 
47  N.  E.  551,  very  properly  held  that  it  was  unconstitutional. 

In  a  proceeding  against  unknown  heirs,  under  a  statute,  the  court 
cannot  determine  the  rights  of  known  heirs,  the  statute  being  un- 
constitutional in  so  far  as  it  required  no  notice  to  be  given  to  known 
heirs  or  their  successors  in  interest:  People  v.  Ryder,  65  Hun,  175» 
19  N.  Y.  Supp.  977. 

HI.    Procedure. 

a.  Statute  must  be  Followed.— In  order  for  the  court  to  acquire- 
Jurisdiction  so  that  it  may  render  a  decree  that  will  be  binding 
upon  unknown  persons  joined  as  defendants,  the  provisions  of  the 
statute  must  be  strictly  complied  with,  since  it  is  only  by  virtue  of 
the  statute  that  any  decree  can  be  entered  at  all:  Guise  v.  Early,. 
72  Iowa,  283,  33  N.  W.  683;  Ware  v.  Easton,  46  Minn.  180,  48  N.  W^ 
775;  McMahan  v.  Smith,  69  Ark.  593,  65  S.  W.  459;  Bleidorn  ▼. 
Pilot  Mountain  etc.  Co.,  89  Tenn.  166,  15  S.  W.  737. 

b.  Petition.— Actions  against  unknown  owners  are  usually  begua 
by  a  petition,  which  must  be  sworn  to:  Guise  v.  Early,  72  Iowa, 
288,  33  N.  W.  683;  Charles  v.  Morrow,  99  Mo.  638,  12  S.  W.  903; 
Rohrer  v.  Oder,  124  Mo.  24,  27  S.  W.  606;  Bleidorn  v.  Pilot  Mountain 
etc.  Co.,  89  Tenn.  166,  15  S.  W.  737.  If  the  petition  is  not  sworn  ta 
as  required  by  statute,  the  court  acquires  no  jurisdiction  of  the  un- 
known defendants:  Guise  v.  Early,  72  Iowa,  283,  33  N.  W.  683.  The 
plaintiff  must  show  by  petition  that  there  are  persons  Interested  Id 
the  subject  matter  of  the  action  whose  names  he  cannot  Insert 
because  they  are  not  known  to  him:  State  v.  Staley,  76  Mo.  158 r 
Myers  v.  McRay,  114  Mo.  377,  21  S.  W.  730.  Ustially,  It  Is  sufficient 
If  It  Is  made  to  appear  that  there  are  iinknown  parties:  Thornton 
V.  Houtze,  91  111.  199.  In  Allen  v.  Allen,  11  How.  Pr.  277,  it  wa» 
held  sufficient  to  allege,  after  those  specifically  named,  "and  others, 
owners  unknown."  Under  the  Arkansas  statute  it  is  not  sufficient 
merely  to  state  that  the  heirs  or  owners  of  the  property  are  uo-' 
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known,  but  it  must  appear  that  they  are  unknown  to  the  plaintifft 
McMahan  ▼.  Smith,  69  Ark.  591,  65  S.  W.  459.  And  in  the  opinloa 
of  two  of  the  justices  in  this  case,  an  allegation  was  necessary  that 
the  names  of  the  defendants  were  unknown  to  the  plaintiff,  and. 
not  merely  that  he  is  unacquainted  with  or  does  not  know  the  heirs- 
or  owners  of  the  property.  That  the  defendants'  names  were  un- 
known and  could  not  be  ascertained  are  jurisdictional  facts  in  Ten- 
nessee. Hence,  a  mere  allegation  that  they  were  the  heirs  of  a 
named  person  is  insufficient.  They  must  be  expressly  proceeded 
against  as  "unknown"  parties:  Bleidorn  v.  Pilot  Mountain  etc.  Co.^ 
89  Tenn.  166,  15  S.  W.  737.  And  the  same  case  holds  that  an  aver- 
ment that  all  the  defendants  are  nonresidents  is  sufficient  to  au- 
thorize publication  of  summons  against  named  nonresidents,  but  not 
against  those  who  are  unknown.  To  the  same  effect,  see  Rohrer 
V.  Oder,  124  Mo.  24,  27  S.  W.  606. 

In  Missouri,  at  least,  the  petition  should  also  describe  the  inter- 
ests of  the  unknown  defendants  and  how  they  are  derived,  so  far  as 
the  plaiutifiC's  knowledge  extends:  State  v.  Staley,7.6Mo.  158;  Charles 
V.  Morrow,  99  Mo.  638,  12  S.  W.  903;  Myers  v.  McRay,  114  Mo.  377,. 
21  S.  W.  730.  And  the  statement  in  regard  to  the  interest  of  the 
unknown  heirs  or  owners  must  be  sworn  to,  as  this  is  essential  to- 
the  acquisition  of  jurisdiction  by  the  court:  Charles  v.  Morrow, 
99  Mo.  638,  12  S.  W.  903;  Myers  v.  McRay,  114  Mo.  377,  21  S.  W. 
730;  Rohrer  v.  Oder,  124  Mo.  24,  27  S.  W.  606. 

Under  the  Missouri  statute,  it  is  a  sufficient  description  of  the 
interest  of  unknown  defendants,  and  how  it  is  derived,  to  allege 
that  the  unknown  heirs  of  a  person  named  are  the  owners  of  certain 
real  estate  by  descent:  Brickell  v.  Farrell,  82  Fed.  220. 

c.  Affidavit.— An  affidavit  is  usually  required  to  be  filed  showing^ 
that  the  defendants  are  unknown,  before  the  court  will  authorize  the 
publication  of  summons:  Benningfield  v.  Reed,  8  B.  Mon.  102;  Hynes 
V.  Oldham,  3  T.  B.  Mon.  2(i6;  Pile  v.  McBratney,  15  111.  314.  An 
affidavit  filed  with  the  bill,  coupled  with  proper  advertisement  or 
publication  in  due  form,  will  give  the  court  jurisdiction  over  the 
unknown  defendants:  Pile  v.  McBratney,  15  111.  314.  An  affidavit 
in  the  form  of  the  statute  that  the  names  and  residences  of  heirs, 
are  unknown  is  sufficient  basis  for  citation  by  publication,  it  being; 
unnecessary  to  state  what  means  or  efforts  the  plaintiff  had  taken 
to  ascertain  the  names  and  residences  of  such  persons:  Sloan  y^ 
Thompson,  4  Tex.  Civ.  App.  419,  23  S.  W.  613.  But  in  Mississippi 
the  affidavit  must  aver  that  diligent  exertions  have  been  made,  with- 
out success,  to  ascertain  the  names  of  the  unknown  claimants:  Kirk- 
land  V.  Texas  Exp.  Co.,  57  Miss.  316.  In  Wisconsin,  the  affidavit 
for  the  publication  of  summons  against  unknown  defendants  must 
show  that  a  cause  of  action  exists  against  them:  Nelson  v.  Roun- 
tree,  23  Wis.  367,  following  Slocum  v.  Slocum,  17  Wis.  1.50  (155). 
In  Kentucky,  there  must  be  an  affidavit  by  each  of  the  complainants 
that  the  heirs  or  other  defendants  are  unknown  to  him:  Jeffrey  ▼» 
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Hand,  7  Dann,  89:  Thruston  v.  Masterson,  9  Dana,  228.  And  where 
tliere  are  several  plaintiffs,  an  affidavit  by  one  of  them  only,  stating 
that  the  defendants  were  unknown  Is  Insufficient,  there  being  noth- 
ing to  show  tliat  they  were  not  known  to  the  other  plaintiffs:  Kane 
T.  Rook  River  Canal  Co.,  15  Wis.  179  (196).  Where  several  suits 
are  brought  for  the  collection  of  taxes  upon  property  assessed  to 
unknown  owners,  one  affidavit  for  publication  of  summons  may  be 
made  and  used  In  the  several  cases:  Moss  v.  Mayo,  23  Cal.  421. 

In  Kentucky,  It  has  been  held  that  while  an  affidavit  for  publl- 
<mtlon  is  required  by  statnto,  yet  a  decree  against  unknown  owners 
is  n;.t  void  because  no  affidavit  was  filed  stating  that  they  were 
unknown,  but  only  voidable:  Bennlngfleld  v.  Reed,  8  B.  Mon.  102; 
Hynos  v.  Oldham,  3  T.  B.  Mon.  266. 

d.  Parties.— There  is  no  defect  of  parties  by  reason  of  the  fact 
that  an  action  Is  brought  against  unknown  heirs,  where  the  statute 
authorizes  such  a  proceeding:  Truesdell  v.  Rhodes,  26  Wis.  215. 
In  a  suit  against  unknown  owners,  the  party  in  whose  name  the 
title  to  the  property  involved  appears  of  record  must  be  named  as 
a  defendant  in  the  proceedings:  Ware  v.  Easton,  46  Minn.  180,  48 
N.  W.  775.  Parties  may  be  served  with  process  by  publication 
against  them  as  unknown  heirs,  although  their  ancestor  had  never 
himself  been  a  party  to  the  suit:  Kilmer  v.  Brown  (Tex.  Civ.  App.), 
■67  S.  W.  1090.  When  the  heirs  of  a  deceased  person  are  necessary 
■or  proper  parties  to  a  suit,  and  their  names  are  unknown,  they 
may  be  so  described  and  made  parties  defendant  by  publication, 
without  reference  to  their  residence,  or  whether  they  are  present  or 
absent  from  the  state:  Reed  v.  Gregory,  46  Miss.  740. 

rv.  Proceedings  in  Which  Allowable, 
a.  General  Equity  Proceedings.— As  a  general  rule,  equity  Juris- 
diction is  exercised  in  personam  and  not  in  rem.  Hence,  ordinary 
proceedings  in  equity,  such  as  a  bill  to  remove  a  cloud  upon  title, 
or  for  specific  performance  of  an  agreement  to  convey  land,  are  not 
proceedings  in  rem,  but  the  decree  which  may  be  entered  in  such 
■cases  operates  in  personam  only:  Hart  v.  Sansom,  110  U.  S.  151,  3 
Sup.  Ct.  Rep.  586.  Therefore,  equity  cannot  usually  act  upon  non- 
residents who  do  not  appear  or  upon  unknown  parties.  And  as  was 
«ald  In  the  case  just  cited:  "A  court  of  equity  acts  In  personam, 
by  compelling  a  deed  to  be  executed  or  canceled  by  or  on  behalf  of 
a  party.  It  has  no  inherent  power,  by  the  mere  force  of  its  decree, 
to  annul  a  deed,  or  to  establish  a  title."  But  the  same  case  recog- 
nizes the  power  of  a  state  In  whiclj  land  lies  to  provide  by  statute 
for  the  bringing  In  of  nonresident  defendants  by  publication,  for  the 
purpose  of  appointing  a  trustee  to  act  for  him.  And  In  Arndt  v. 
Griggs,  134  U.  S.  316,  10  Sup.  Ct.  Rep.  557,  It  was  finally  settled 
that  a  state  had  power  to  provide  by  statute  that  the  title  to  real 
«state  within  Its  limits  should  be  settled  and  determined  by  a  suit 
in  which  nonresident  defendants  are  brought  into  court  by  publica- 
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tion.    To  the  same  effect  Is  Ormsby  v.  Ottman,  85  Fed,  492,  29  Gw 
C.  A.  295. 

From  the  discussion  in  these  cases  It  Is  obvioxis  that,  ordinarily, 
equity  acts  in  personam  and  not  In  rem,  and  that  unknown  claim- 
ants cannot  be  made  parties  to  equity  suits,  and  a  decree  cannot 
be  rendered  against  them,  in  the  absence  of  a  statute  authorizing 
proceedings  against  such  parties. 

b.  Suits  Against  Unknown  Heirs.— The  state  is  under  no  obli- 
gation to  leave  the  title  to  a  decedent's  estate  in  abeyance  for  ai> 
indefinite  period.  Hence,  statutes  may  provide  for  suits  against  un- 
known heirs,  by  means  of  which  all  claims  of  such  unknown  persons 
may  be  effectually  cut  off:  See  Hamilton  v.  Brown,  161  U.  S.  256, 
16  Sup.  Ct.  Rep.  585.  And  accordingly  statutes  have  been  passed 
in  many  of  the  states  authorizing  proceedings  against  unknown 
heirs. 

In  order  to  give  the  court  jurisdiction  of  such  unknown  parties, 
it  should  be  made  to  appear  that  there  are  unknown  parties,  and 
that  the  notice  required  by  statute  shall  have  been  published  as  to 
them:  Thornton  v.  Houtze,  91  111.  199.  Under  the  statute  of  Ar- 
kansas, it  must  appear  that  the  names  of  the  unknown  heirs  or 
other  persons  are  unknown  to  the  plaintiff:  McMahon  v.  Smith, 
69  Ark.  591,  65  S.  W.  459.  The  unknown  heirs  of  a  deceased  may 
be  joined  as  parties  and  jurisdiction  over  them  secured  by  publi- 
cation, although  their  deceased  ancestor  was  never  a  party  to  the 
proceedings:  Kilner  v.  Brown  (Tex.  Civ.  App.),  67  S.  W.  1090.  Such 
proceedings  are  valid,  and  any  decree  rendered  may  be  enforced  in 
so  far  as  it  is  in  the  nature  of  a  judgment  in  rem,  but  not  if  it  is 
a  judgment  in  personam:  Hardy  v.  Beaty,  84  Tex.  562,  31  Am.  St. 
Rep.  80,  19  S.  W.  778;  Kilmer  v.  Brown  (Tex.  Civ.  App.),  67  S.  W. 
1000.  But  a  decree  against  the  unknown  heirs  of  a  person  supposed 
to  be  dead,  when  he,  in  fact,  is  living,  is  void  as  to  the  ancestor, 
and  cannot  affect  his  property  rights,  since,  during  his  life,  he  can 
have  no  heirs  capable  of  being  sued  as  unknown  heirs:  Burton  v. 
Perry,  146  111.  71.  34  N.  E.  60. 

In  Simmons  v.  Heirs  of  Fry,  19  D.  0.  472,  a  suit  was  sustained 
against  the  unknown  heirs  of  a  decedent  who  had  attempted  to  con- 
vey certain  land  to  the  plaintiffs,  and  it  was  held  that  the  dece- 
dent's contract  to  convey  could  be  enforced  against  the  unknown 
heirs,  and  that  a  trustee  could  be  appointed  by  the  court  to  execute 
conveyances  of  the  lands  to  the  complainants,  according  to  their 
respective  interests.  A  suit  against  unknown  heirs  may  cut  off 
lie  rights  of  brothers  and  sisters  of  the  deceased,  whose  name» 
are  known,  for,  observed  the  court  in  Guyer  v.  Raymond,  8  Misc. 
Rep.  606,  29  N.  Y.  Supp.  395,  "If  he  is  dead,  his  heirs  are  unknown, 
for  who  can  say  who  they  are  without  some  proof  on  the  subject?* 
But  in  such  a  proceeding  the  rights  of  known  heirs  cannot  be 
adjudicated  and  determined,  and  a  statute  which  attempts  to  au- 
thorize such  proceedings  is  unconstitutional:  People  y.  Ryder,  05 
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Hun,  175,  19  N.  T.  Snpp.  977.  So,  where  a  husband  Is  the  heir 
of  his  wife,  an  allegation  that  her  heirs  are  unknown,  and  publi- 
cation against  them  as  such,  will  not  bind  him:  Taylor  v.  Bate,  4 
T.  B.  Mon.  267.  A  wife,  so  far  as  her  community  Interest  in  the 
land  of  her  decetised  husband  is  concerned,  Is  not  an  heir  of  her 
husband,  and  such  community  interest  cannot  be  affected  by  a  re- 
covery obtained  in  a  suit  against  his  unknown  heirs:  Bassett  v. 
-Sherrod.  13  Tex.  Civ.  App.  327,  35  S.  W.  312;  Heidenheimer  v. 
Ix>ring,  6  Tex.  Civ.  App.  5G0,  26  S.  W.  99.  And  one  claiming  title 
to  land  as  the  only  heir  of  an  Intestate,  cannot  maintain  a  suit  by 
publication  against  the  unknown  heirs  of  such  intestate,  to  remove 
41  cloud  on  title:  Cashman  v.  Cashman,  123  Mo.  647,  27  S.  W.  549. 

c.  Partition.— A  statute  permitting  summons  to  be  served  by 
publication  upon  unknown  claimants  of  property  applies  to  all  ac- 
tions in  which  service  of  publication  may  be  made:  Bergen  v. 
WyckoCF,  84  N.  Y.  G59.  It  Is,  therefore,  held  proper  to  sue  unknown 
defendants  in  a  proceeding  brought  for  the  partition  of  land:  Allen 
V,  Allen,  11  How,  Pr.  277;  Bergen  v.  Wyckoff,  84  N.  Y.  659;  Guyer 
V.  Raymond,  8  Misc.  Rep.  G06,  29  N.  Y.  Supp.  395;  Kirkland  v.  Texas 
Express  Co.,  57  Miss.  316;  Kane  v.  Rock  River  Canal  Co.,  15  Wis. 
179  (196).  And  also  In  an  action  of  trespass  to  try  title  to  an  un- 
divided interest  in  land  and  for  a  partition  thereof:  Hardy  v.  Beaty, 
84  Tex.  562,  31  Am.  St.  Rep.  80,  19  S.  W.  778;  Bassett  v.  Sherrod,  13 
Tex.  Civ.  App.  327,  35  S.  W.  312.  Such  suits  are  proceedings  in 
rem:  Hardy  v.  Beaty,  84  Tex.  562,  31  Am.  St  Rep.  80,  19  S.  W.  778. 

d.  Foreclosure.— So,  too,  unknown  claimants  may  be  barred  by 
foreclosure  proceedings:  Moran  v.  Conoma,  13  N.  Y.  Supp.  G25,  36 
N,  Y.  St.  Rep.  680;  Wheeler  v.  Scully,  50  N,  Y.  667.  A  purchaser 
at  such  sale,  therefore,  cannot  refuse  to  complete  his  purchase  on 
the  ground  that  no  valid  judgment  can  be  rendered  against  the  al- 
leged unknown  owners,  and  tliat  their  Interest  In  the  land  cannot 
be  extinguished:  Moran  v.  Conoma,  13  N.  Y.  Supp.  625,  36  N.  Y. 
St.  Rep.  680.  Neither  is  it  any  defense  on  the  part  of  a  purchaser 
that  some  of  the  unknown  claimants  or  heirs  to  the  land  may  be 
Infants,  since  the  service  of  summons  by  publication  Is  sufficient 
even  as  against  unknown  infants:  Wheeler  v.  Scully,  50  N.  Y.  667. 

e.  Quieting  Title.— As  illustrated  by  the  principal  case,  actions 
to  determine  adverse  claims  to  real  estate  may  be  brought  against 
unknown  persons.  Such  an  action  Is,  In  effect,  a  suit  to  quiet  title. 
While  in  Texas  It  is  held  that  an  action  of  trespass  to  try  title 
is  broad  enough  to  embrace  every  character  of  litigation  affecting 
title  to  real  estate:  Hardy  v.  Beaty,  84  Tex.  562,  31  Am.  St.  Rep. 
80,  19  S.  W.  778.  And  such  suits  may  be  brought  against  unknown 
parties.  An  equitable  suit  to  remove  a  cloud  from  the  title  to  land 
may  be  brought  against  unknown  claimants  under  a  statute  allow- 
ing the  pul>licatlon  of  summons  against  such  persons,  if  there  are 
any  unknown  claimants.  Hence,  one  who  claims  title  as  an  only 
lieir  cannot  maintain  a  suit  to  remove  a  cloud  on  his  title,  by. 


Nov.  1901.]  McClymond  v.  Noble.  S67 

publication  against  the  heirs  of  the  intestate:  Cashman  y.  Cashman, 
123  Mo.  Ml,  27  S,  W.  549.  An  action  to  remove  a  cloud  and  to  quiet 
title  is  not  an  action  in  personam,  but  an  action  for  land,  and  the 
judgment  affects  the  title  to  the  land.  Hence,  statute  may  author- 
ize such  an  action  ag.iinst  unknown  owners:  Sloan  v.  Thompson,  4 
Tex.  Civ.  App.  419,  23  S.  W.  613. 

f.  Enforcement  of  Taxes.— By  statute  in  some  states,  as  in  Cali- 
fornia, land  may  be  assessed  to  an  unknown  owner,  and  tax  suits 
to  recover  the  taxes  may  be  begun  against  unknown  owners,  and 
the  court  may  acquire  jurisdiction  by  the  publication  of  summons: 
Moss  V.  Mayo,  23  Cal.  421,  The  state  may  make  the  unknown  heirs 
of  a  deceased  owner  parties  to  an  action  to  enforce  the  state's  lien 
for  back  taxes:  State  v.  SUiIey,  76  Mo.  158.  And  the  holder  of  a 
tax  certificate  may  bring  a  suit  to  foreclose  the  lien  of  such  certifi- 
cate, and  make  the  land  a  party  thereto,  alleging  in  his  petition 
and  affidavit  for  publication  that  the  owner  is  unknown,  and  such 
unknown  owners  will  be  bound:  Leigh  v.  Green  (Neb.),  90  N.  W. 
254,  In  this  case  it  was  held  that  under  the  statute  authorizing 
such  proceedings,  the  owner  of  laud  was  deemed  to  be  "not  known," 
when  the  holder  of  the  tax  certificate"  was  unable,  by  reasonable 
diligence  and  inquiry  in  the  neighborhood  of  the  land,  to  learn  the 
whereabouts  of  persons  appearing  to  have  estates  therein,  or  when 
he  is  unable  to  ascertain  who  have  such  estates. 

g.  Escheated  Land,— If  the  title  to  land  fails  for  want  of  heirs, 
it  escheats  to  the  state,  either  bj'  operation  of  law  or  by  reason  of 
4Bome  judicial  proceedings.  The  usual  legal  presumption  is  that  an 
estate  has  heirs,  and  the  title  does  not  vest  in  the  state  until  after 
proceedings  have  been  instituted  and  a  judgment  rendered:  Wilbur 
V.  Tpbey,  16  Pick.  177;  Hamilton  v.  Brown,  161  U.  S,  256,  16  Sup. 
Ct.  Rep.  585.  Accordingly,  it  is  provided  in  some  of  our  states  that 
an  action  may  be  begun  against  all  persons  known  or  unknown  who 
are  interested  in  the  estate,  and  the  judgment  rendered  is  conclusive 
evidence  of  the  state's  title,  and  binding  upon  all  unknown  per- 
sons interested  who  had  constructive  notice  of  the  proceedings  by 
publication.  The  statute  in  Texas  is  for  the  pui-pose  of  giving  effect 
to  escheats,  applies  both  to  real  and  personal  property,  and  while 
not,  strictly  speaking,  a  proceeding  in  rem,  partakes  sufficiently 
of  the  character  of  such  a  proceeding  as  to  sustain  a  judgment 
against  unknown  parties,  who  have  been  served  by  publication  with 
notice  of  the  proceedings:  Hamilton  v.  Brown,  161  U.  S.  256,  16  Sup. 
Ct.  Rep,  585;  Wiederanders  v.  State,  64  Tex.  133;  Hanua  v.  State, 
84  Tex.  664,  19  S.  W.  1008. 

h.  Specific  Performance  of  Contract.— A  contract  of  a  decedent 
to  convey  land  may  be  specifically  enforced  against  the  unknown 
heirs  of  the  decedent:  Simmons  v.  Heirs  of  Fry,  19  D,  O,  472.  A 
decree  entered  in  such  a  case  will  not  be  binding  if  the  ancestor 
happens  not  to  be  dead:  Burton  v.  Perry,  146  111.  71,  84  N.  B.  60. 
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And  a  hiisbnnd  who  Is  the  heir  of  his  wife  will  not  be  bound  by  a 
decree  against  the  unliuown  heirs  of  such  wife,  the  husband  being 
known:  Taylor  v.  Bate,  4  T.  B.  Men.  267. 

V.    Effect  of  Judgment. 

a.  In  General.— A  judgment  is  binding  upon  all  unknown  persona 
who  claim  any  Interest  in  the  property,  if  they  have  been  served 
by  publication  in  accordance  with  the  terms  of  the  statute  authoriz- 
ing such  proceedings:  Hamilton  v.  Brown,  161  U,  S.  256,  16  Sup. 
Ct.  Rep.  585.  If  a  person  Is  sued  as  an  unknown  owner,  and  ap- 
pears and  files  an  answer,  he  will  be  bound  by  any  decree  entered, 
although  the  bill  was  not  amended  so  as  to  make  him  a  party  by 
name:  Clarke  v.  Chamberlain,  70  111.  App.  262.  Mere  irregularities 
in  proceedings  against  unknown  heirs,  which  might  be  corrected 
upon  appeal,  will  not  render  the  judgment  entered  subject  to  col- 
lateral attack:  Bassett  v.  Sherrod,  13  Tex,  Civ.  App.  327,  35  S.  W. 
812.  Publication  of  summons  against  unknown  owners  is  not  suffi- 
cient to  sustain  a  judgment  against  a  known  owner  who  is  al- 
leged In  the  petition  to  be  knoAvn:  Dickey  v.  City  of  Chicago,  152 
111.  468,  38  N.  E.  932. 

In  some  states  a  decree  against  unknown  parties  does  not  become 
final  until  the  lapse  of  a  certain  specified  time;  as  for  example, 
three  years  In  Illinois  and  Wisconsin:  Burton  v.  Perry,  146  111.  71, 
34  N.  E.  60;  Gray  v.  Gates,  37  Wis.  614.  Parties  purchasing  the 
land  within  the  three  years  do  so  subject  to  the  contingency  that 
the  decree  may  be  set  aside.  But  when  three  years  have  passed, 
and  no  steps  have  been  taken  by  unknown  owners  to  open  or  set 
aside  the  decree,  it  will  have  tlie  same  effect  as  though  there  had 
been  personal  service:  Burton  v.  Perry,  146  111.  71,  34  N.  E.  60. 
After  such  time,  the  court  has  no  power  to  disturb  the  decree,  even 
upon  the  application  of  a  defendant  who  had  no  actual  notice  of  it 
until  a  short  time  before  making  the  application:  Gray  v.  Gates,  37 
Wis.  614. 

b.  Upon  Infants.— Under  statutes  authorizing  proceedings 
against  unknown  persons,  and  providing  that  process  may  be  served 
upon  them  by  publication,  infants  will  be  bound  as  unknown  claim- 
ants by  service  upon  them  by  publication,  unless  the  statute  makes 
an  exception  in  their  favor:  Moran  v.  Conoma,  13  N.  Y.  Supp.  625, 
36  N.  Y.  St.  Rep.  680;  Wheeler  v.  Scully,  50  N.  Y.  667.  Hence,  in 
a  suit  to  foreclose  a  mortgage,  In  which  unknown  heirs  are  joined 
as  parties,  a  purchaser  at  the  foreclosure  sale  cannot  refuse  to  com- 
plete his  purchase  upon  the  ground  that  some  of  the  unknown  heirs 
may  be  infants,  against  whom  the  judgment  would  not  be  binding: 
Wheeler  v.  Scully,  50  N.  Y.  667. 
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MARENGO  V.  GREAT  NORTHERN  RAILWAY  CO. 

[84  Minn.  397,  87  N.  W.  1117.] 

RAILROADS— FENCES.— A  RIGHT  TO  RECOVER  FOR  IN- 
JURIES  TO  A  CHILD  OF  TENDER  YEARS  accrues  where  such 
injuries  are  caused  by  the  failure  of  a  railroad  company  to  fence  its 
tracks  as  required  by  statute,    (j).  370.) 

THE  OBLIGATION  OF  A  RAILROAD  COMPANY  TO 
FENCE  ITS  TRACKS  AS  REQUIRED  BY  STATUTE  IS  ABSO- 
liUTE,  save  where  there  Is  some  exception  by  implication  based 
upon  public  policy,  necessity,  or  convenience,    (pp.  370,  371.) 

RAILROADS— FENCES  —  DEFENSE.— A  railroad  company 
cannot  relieve  itself  from  negligence  in  failing  to  fence  its  tracks, 
by  showing  that  another  niilroad,  similarly  situated,  has  also  been 
guilty  of  the  same  fault,    (p.  371.) 

PUBLIC  STREETS  FURNISH  AN  EXCEPTION  TO  THE 
DUTY  OF  A  RAILROAD  COMPANY  TO  FENCE  its  tracks  as  re- 
quired by  statute,    (p.  371.) 

RAILROADS— FENCES  ACROSS  STREETS.— Under  a  stat- 
ute requiring  a  railroad  company  to  fence  its  tracks,  it  cannot  be  re- 
quired or  even  permitted  to  build  fences  across  legally  laid-out 
highways,  even  if  such  highAvays  are  unopened  and  untraveled.  (p. 
87L) 

A  COURT  CANNOT  ENTER  A  .JUDGMENT  NOTWITH- 
STANDING A  VERDICT,  where  the  result  Is  to  deprive  a  litigant 
of  the  right  to  have  the  facts  in  a  common-law  issue  determined 
by  the  jury  instead  of  absolutely  by  the  court,    (p.  372.) 

F.  D.  Larrabee,  for  the  appellant. 

W.  E.  Dodge,  Rome  G.  Brown,  and  Charles  S.  Albert,  for 
the  respondent. 

^®  LOVELY,  J.  Camile  Marengo,  an  infant  of  tender 
years,  went  upon  the  tracks  of  defendant  in  Northeast  Minne- 
apolis, and  while  there  was  seriously  injured  by  one  of  its 
trains.  The  father  of  Camile  brings  suit  to  recover  for  the 
injuries  to  his  minor  son  under  the  statute:  Gen.  Stats.  1894, 
eec.  5164;  also  a  separate  action  for  the  damages  which  he 
sustains  as  the  child's  parent.  The  cases  were  tried  together. 
Separate  verdicts  were  rendered  for  plaintiff  in  each  case. 
Defendant  moved  for  judgments  notwithstanding  the  verdicts, 
or  for  new  trials  in  the  alternative.  The  trial  court  ordered 
judgments  for  the  defendant,  and  specifically  denied  the 
motion  for  a  new  trial  in  each  case.  Plaintiff  appeals  from 
the  respective  orders,  which  brings  the  entire  record  here  for 
review. 

A  description  of  the  place  of  the  accident  is  essential  to  a 
proper  understanding  of  the  questions  to  be  reviewed.     Four 
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"tracks  of  defendant  extend  in  a  northwesterly  and  southeast- 
erly direction  parallel  to  each  other  for  more  than  a  half  mile 
through  what  the  defendant  designates  as  its  "Northeast  Min- 
neapolis Yard."  There  is  also,  on  the  easterly  side  of  these 
tracks,  running  parallel  and  in  close  proximity  thereto,  a  track 
•  <of  the  Northern  Pacific  Railway  Company.  The  land  adjacent 
^0  the  railway  tracks  on  the  east  for  several  hundred  feet 
between  the  same  and  Monroe  street — a  thoroughfare  running 
•<lue  east  and  west  some  distance  therefrom — is  an  open  field, 
liut  we  are  required  by  the  concessions  in  the  pleadings  and  the 
course  of  counsel  at  the  trial  to  treat  such  open  prairie  as 
platted  from  the  tracks  to  the  line  of  Monroe  street,  although 
unopened  by  the  city  authorities  at  the  time  of  the  accident. 
Twenty-second  and  Twenty-third  avenues  are  open  and 
traveled  from  the  east  to  Monroe  street,  but  are  not  open 
■.farther  west,  although  their  lines  extend  on  the  plat  over  the 
'field,  as  well  as  across  the  railway  lines.  Neither  the  defend- 
ant nor  the  Northern  Pacific  Railway  Company  have  fences 
adjacent  to  their  right  of  way  east  of  their  tracks. 

400  rpjjg  injured  minor  was  a  young  lad  of  less  than  seven 
-years,  living  with  his  parents.  He  left  home  on  the  morning 
•of  the  accident.  Seeing  some  boys  west  of  the  tracks,  sup- 
posing they  were  his  brothers,  he  ran  over  to  the  place  where 
they  were.  Finding  they  were  not  the  persons  he  thought, 
"he  immediately  started  to  return,  and  while  on  one  of 
defendant's  tracks  was  thrown  or  fell  under  the  wheels  of  a 
freight-car  then'  being  moved  by  a  locomotive,  which  caused 
•the  injury  complained  of. 

The  substantive  basis  of  plaintiff's  right  to  recover  is  de- 
fendant's neglect  to  maintain  fences,  as  required  by  law,  on 
the  east  side  of  its  tracks,  by  reason  of  which  the  young  lad 
was  permitted,  without  legal  fault  on  his  part,  to  stray  upon 
''the  place  of  danger.  The  right  to  recover  for  injuries  to 
children  in  such  cases  has  been  already  settled,  and  we  are  not 
inclined  to  disturb  the  rule  laid  down  in  the  late  decisions  of 
this  court  in  respect  to  the  obligation  of  railway  companies 
in  that  respect:  Rosse  v.  St.  Paul  etc.  Ry.  Co.,  68  Minn.  216, 
^4  Am.  St.  Rep.  472,  71  N.  W.  20 ;  Nickol&on  v.  Northern  Pac. 
Ey.  Co.,  80  Minn.  508,  83  N.  W.  454. 

Railways  must  observe  the  statute,  save  where  there  is  some 
exception  by  implication  based  upon  public  policy,  necessity, 
or    convenience,    which    requires    such    exception    as    etation 
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grourids,  streets,  public  places,  etc. :  Greeley  v.  St.  Paul  etc.  Ry. 
Co., '33  Minn.  136,  53  Am.  Rep.  16,  23  N.  W.  179.  In  these 
cases  the  burden  of  showing  the  exception  rests  upon  the  com- 
pany :  Cox  V.  Minneapolis  etc.  Ry.  Co.,  41  Minn.  101,  42  N.  W. 
924. 

An  exception  would  probably  also  apply  to  yards  devoted 
distinctively  to  switching  and  the  work  of  receiving,  dis- 
tributing, or  making  up  and  sending  out  trains,  whenever 
the  legal  duty  of  maintaining  cattle-guards  at  highway  cross- 
ings might  seriously  endanger  the  lives  of  switchmen  in  the 
use  of  the  tracks.  This  exception  is  not,  however,  in  this  case, 
for  the  evidence  does  not  establish  such  a  use  of  the  tracks 
referred  to  as  would  bring  into  operation  conditions  that  would 
make  it  applicable.  There  were  switches,  to  a  limited  extent, 
several  hundred  feet  distant  from  where  the  boy  was  hurt,  on 
either  side  of  the  place.  It  may  be  stated,  however,  that  the 
railroad  tracks  in  this  case  were  similar  in  that  *^^  respect 
to  those  in  Nickolson  v.  Northern  Pac.  Ry.  Co.,  80  Minn.  508, 
83  N.  W.  454,  the  switching  therein  being  merely  incidental 
to  the  movements  of  trains. 

The  exception  to  the  statute,  being  based  upon  reason  and 
convenience,  cannot  be  extended  beyond  what  reason  and  con- 
venience require,  so  as  to  deprive  the  public  of  the  benefit  of  the 
proper  police  regulations  provided  in  such  cases  for  its  pro- 
tection. Nor  does  the  fact  that  another  railroad  company 
runs  a  parallel  track  on  the  east  side  of  defendant's  tracks 
relieve  it  from  its  statutory  duty  to  fence  its  tracks.  The 
obligation  to  fence  is  absolute.  Public  interests  are  involved 
in  its  performance,  and,  if  the  defendant  company  could  not 
so  arrange  with  the  adjacent  company  that  the  entire  tracks 
would  be  protected  in  the  manner  required  by  law,  it  was  in 
du^  bound  to  see  that  its  own  right  of  way  was  properly 
protected.  It  could  not  relieve  itself  from  its  own  negligence 
in  that  respect  by  showing  that  another  railroad  company, 
similarly  situated,  had  also  been  guilty  of  the  same  fault: 
Railway  Co.  v.  Allen,  40  Ohio  St.  206. 

Undoubtedly,  public  streets  furnish  an  exception  to  the  duty 
of  the  railroad  to  fence,  and  defendant  could  not  be  required, 
or  even  permitted,  to  build  fences  across  legally  laid-out  high- 
ways. That  this  would  apply  to  traveled  highways  is,  of 
course,  too  plain  to  admit  of  doubt:  Greeley  v.  St.  Paul  etc. 
Ry.  Co.,  33  Minn.  136,  53  Am.  Rep.  16,  22  N.  W.  179.  But  it 
was  urged  on  the  trial  in  behalf  of  plaintifE  that  the  avenues 
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crossing  the  platted  but  unopened  field,  and  extending  .upon 
and  over  the  tracks,  did  not  constitute  an  implied  exception 
to  the  statute  in  the  same  degree  as  if  they  had  been  formally 
opened  and  used  for  travel  by  the  public. 

We  cannot  adopt  this  view.  The  railroad  oompany  had 
nothing  to  do  with  the  platting  or  the  opening  of  these  streets, 
but  it  was  legally  bound  to  recognize  the  right  of  the  public 
therein.  If  it  did  not,  it  might  be  liable  to  prosecution. 
Hence  the  company  might  properly  say  that  such  streets, 
though  unused,  were  liable  to  be  opened  at  any  moment  by 
the  authorities.  They  were  the  subject  of  public  control,  and 
therefore  furnished  a  proper  exception  to  the  extension  of 
fences  across  the  same.  But  of  defendants  ^^^  sure  and  per- 
fect obligation  to  fence  along  the  tracks  between  the  platted 
and  unopened  streets  there  can  be  no  question;  and  if  the 
evidence  tended  to  show  that  the  child  strayed  upon  the  track 
at  a  point  between  the  unopened  highways  where  no  fences 
had  been  constructed,  it  was  the  duty  of  the  trial  court,  under 
proper  instructions,  to  have  submitted  the  plaintiff's  right  to 
recover  to  the  jury. 

The  claim  of  plaintiff  in  this  respect  is  that  the  young  lad 
went  upon  the  tracks  between  Twenty-second  and  Twenty- 
third  avenues,  where  it  was,  as  we  have  held,  defendant's  duty 
to  maintain  a  fence.  This,  under  the  evidence,  was  an  im- 
portant and  vital  issue  in  the  case,  and,  as  we  understand  the 
views  of  the  trial  court  in  ordering  the  judgments  absolute 
for  defendant,  it  did  so  for  the  reason  that  there  was  a  failure 
on  the  part  of  the  plaintiff  to  establish  that  fact  sufficiently  and 
distinctively.  It  is  not  to  be  doubted  that  the  burden  rested 
upon  plaintiff  to  show  that  the  child  strayed  upon  the  tracks 
at  a  point  where  it  was  the  duty  of  the  defendant  company  to 
fence  its  tracks;  and  if  it  has  failed  in  this  respect,  or  if  the 
testimony  is,  as  claimed  by  defendant,  so  vague  and  uncertain 
in  its  tendency  to  show  where  the  child  wenrf;  upon  the  right  of 
way  that  it  is  just  as  probable  that  he  went  there  ait  a  place 
where  defendant  was  not  in  duty  bound  to  fence  as  at  a  place 
where  it  was,  plaintiff  could  not  recover.  But,  conceding  this, 
we  do  not  think  that  the  trial  court  was  necessarily  justified 
in  ordering  judgments  against  the  verdicts  in  favor  of  the  de- 
fendant. 

We  are  unable  to  interpret  Laws  of  1895,  chapter  320,  au- 
thorizing the  entry  of  judgment  by  the  court,  notwithstanding 
a  verdict,  so  as  to  deprive  a  litigant  of  the  right  to  have  the 
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facts  in  a  common-law  issue  determined  by  the  jury  instead 
of  absolutely  by  <tlie  court.  Such  an  interpretation  would  de- 
prive the  litigant  of  his  right  of  trial  by  jury.  To  sustain  the 
statute,  it  must  be  construed  so  as  to  harmonize  with  that  con- 
stitutional right :  Cruikshank  v.  St.  Paul  etc.  Ins.  Co.,  75 
Minn.  266,  77  N.  \Y.  958;  Marquardt  v.  Hubner,  77  Minn.  442, 

80  N.  W.  671;  Kreatz  v.  St.  Cloud  School  Dist.,  79  Minn.  14, 

81  N".  W.  533;  Bragg  v.  Chicago  etc.  Ey.  Co.,  81  Minn.  130, 
83  N.  W.  511. 

*^*  Evidence  to  locate  the  place  where  the  child  strayed  upon 
the  track  is,  upon  this  record,  somewhat  vague  and  indefinite, 
but  it  seems  reasonably  apparent  from  a  review  of  the  same 
that  upon  another  trial  the  failure  of  proof  in  that  respect 
could  be  remedied,  and  we  must,  for  that  reason,  in  view  of 
previous  rulings,  reverse  the  order  of  the  trial  court  ordering 
judgments  in  these  cases  in  favor  of  the  defendant.  It  is  very 
clear  that  the  'Court  denied  (the  part  of  the  alternative  motion 
asking  for  a  new  trial,  upon  the  ground  that  it  deemed  it  its 
duty  to  direct  a  judgment  with  which  a  new  trial  would  be  rad- 
ically inconsistent.  It  follows  tharf;  the  trial  court  has  not  ex- 
ercised its  discretion  upon  the  weight  of  the  testimony,  and  we 
shall  therefore  decline  to  anticipat-e  action  in  that  respect,  or 
to  consider  that  question,  which  embraces  an  original  function 
of  the  lower  court,  rather  than  of  a  court  of  review. 

The  orders  directing  judgments  in  favor  of  defendant  in 
these  cases  are  reversed,  and  each  case  is  remanded  for  a  new 
trial  upon  the  merits. 


Statutes  Bequiring  Bailroad  Companies  to  Fence  their  tracks 
and  erect  cattle- guards  impose  an  absolute  duty,  not  only  to  pro- 
tect the  lives  of  animals,  but  also  to  protect  human  beings  upon 
trains,  by  keeping  the  track  clear  of  obstructions:  Terre  Haute  etc. 
Ry.  Co.  V.  Williams,  172  111.  379,  64  Am.  St.  Rep.  44,  50  N.  E.  116. 
See,  in  this  connection,  Dickson  v.  Omaha  etc.  Ry.  Co.,  124  Mo. 
140,  46  Am.  St.  Rep.  429,  27  S.  W.  476;  Siglin  v.  Coos  Bay  Co.,  35 
Or.  79,  76  Am.  St.  Rep.  463,  56  Pac.  1011;  Winkler  v.  Carolina  etc. 
Ry.  Co.,  126  N.  C.  370,  78  Am.  St  Rep.  663,  35  S.  B.  621.  Under 
such  a  statute,  a  company  is  liable  for  an  injury  to  a  young  child 
who  strays  upon  its  track,  and  is  injured  in  consequence  of  the 
failure  to  fence  the  road:  Rosse  t.  St.  Paul  etc.  Ry.  Oo.,  68  Minn. 
216,  64  Am.  St.  Rep.  472,  71  N.  W.  20. 
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PARISH  V.  CITY  OF  ST.  PAUL. 

[84  Minn.  426,  87  N.  W.  1124.] 

APPEAT^ASSIGNMENT  OP  ERROR.— WHERE  THERE 
ARE  SEVEIIAL  FINDINGS  OF  FACT  a  general  assignment  of  er- 
ror that  the  decision  Is  not  supported  by  the  evidence  Is  insufficient 
t(i  '"ill  In  question  the  correctness  of  any  particular  finding  of  fact. 
(p.  375.) 

OFFICERS— REMOVAL.— WHERE  NO  TENURE  OF  OF- 
FICE IS  FIXED  BY  LAW,  and  no  provision  is  made  for  the  re- 
moval of  the  incumbent,  the  power  of  removal  is  a  necessary  in- 
cident to  the  power  of  appointment,    (p.  376.) 

OFFICERS— HOW  REMOVED.— AN  INCUMBENT  OF  THE 
OFFICE  OF  BAILIFF  In  a  municipal  court  can  only  be  removed 
by  the  appointment  of  his  successor  in  the  same  way  that  the  In- 
cumbent was  originally  appointed,     (pp.  376,  377.) 

OFFICERS  — APPOINTMENT  OF  COURT  BAILIFFS  — 
POWER  OP  POLICE  DEPARTMENT.— WHERE  A  COURT  ACT 
provides  that  court  bailiffs  shall  be  appointed  by  the  mayor  with 
the  concurrence  of  the  Judges,  the  city  police  department,  which 
under  the  city  charter  has  the  powers  and  duties  of  the  mayor  un- 
der such  act,  cannot  remove  or  appoint  court  bailiffs  without  the 
concurrence  of  the  judges,    (p.  378.) 

OFFICERS.— BAILIFFS  OP  A  MUNICIPAL  COURT  ARE 
NOT  MEMBERS  OP  THE  POLICE  DEPARTMENT,  for  they  are 
appointed  for  a  special  service,  without  reference  to  their  qualifica- 
tions for  service  as  members  of  such  department,    (p.  378.) 

James  E.  Markham  and  Arthur  J.  Stobbart,  for  the  appel- 
lant. 

Oscar  Hallam,  for  the  respondents. 

'**''  START,  C.  J.  An  action  was  brought  by  each  of  the 
plaintiffs  to  recover  from  the  defendant  city  seventy  dollars 
for  salary  for  the  month  of  August,  1900,  as  a  policeman  for 
special  attendance  and  duty  in  the  municipal  court  of  the  city. 
The  pleadings,  evidence,  and  decisions  were  substantially  the 
same  in  each  case.  The  trial  court  made  its  findings  of  fact 
and  conclusions  of  law,  ordering  judgment  for  the  plaintiff  in 
each  case  for  the  amount  claimed,  and  the  defendant  appealed 
from  an  order  in  each  case  denying  its  motion  for  a  new  trial. 
The  cases  were  submitted  together  in  this  court,  and  will  be 
here  considered  as  one  case. 

The  facts  found  by  the  trial  court,  so  far  as  here  material, 
are  substantially  these:  On  July  8,  1898,  the  mayor  of  de- 
fendant city,  under  and  by  virtue  of  the  Special  Laws  of  1889, 
chapter  351,  and  particularly  section  47  thereof,  duly  appointed 
the  plaintiff  as  policeman  for  special  attendance  and  duty  in 
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the  nmnicipal  court  of  the  city  of  St.  Paul.  The  judges  of  the. 
municipal  court  thereupon  duly  approved  the  appointments 
Thereupon  the  plaintifE  duly  accepted  the  appointment,  and 
immediately  entered  upon  the  discharge  of  the  duties  of  the- 
position  by  virtue  of  such  appointment  and  approval,  and  con- 
tinued to  discharge  and  perform  the  duties  thereof  up  to  and^ 
including  the  whole  of  the  month  of  August,  1900.  During  all 
such  time  he  was  duly  qualified  for  such  position,  and  was  iit 
all  respects  eligible  to  fill  and  hold  the  same,  and  he  faithfully 
performed  the  duties  thereof.  The  ci'.y  duly  fixed  the  salary 
of  the  plaintiif  at  the  sum  of  eight  hundred  and  forty  dollars- 
per  year,  to  be  paid  in  monthly  installments  of  seventy  dollars- 
each.  All  of  plaintiffs  salary  has  been  paid  by  the  city  except 
for  the  month  of  August,  1900,  which  has  not  been  paid,  al- 
though  duly  demanded. 

On  August  8,  1900,  the  board  of  police  of  the  city,  duly  ap- 
pointed under  and  by  virtue  of  the  provisions  of  the  charter 
of  the  city  adopted  by  its  electors  May  1,  1900,  by  resolution 
attempted  to  remove  plaintiff  from  his  position,  and  on  the 
same  day,  by  resolution,  attempted  to  appoint  James  H,  Loomis 
and  E.  A.  '*^®  Vance  as  policeman  for  special  attendance  an<i 
duty  in  the  municipal  court.  Neither  the  attempted  removal 
of  plaintiff  nor  the  attempted  appointment  of  James  H.  Loomis 
and  E.  A.  Vance,  or  either  of  them,  was  ever  approved  by  the- 
judges  of  such  court  and  they  were  never  notified  of  the  at- 
tempted removal  or  appointments.  The  trial  court  upon  these- 
facts  found  as  a  conclusion  of  law,  with  others,  that  the  plaintiflT 
was,  during  the  month  of  August,  1900,  the  lawful  incumbent; 
of  the  position  of  policeman  for  special  attendance  and  duty  la- 
the municipal  court,  and  entitled  to  his  salary  for  that  months 
The  defendant  makes  but  one  assignment  of  error,  which  is-- 
this:  "The  court  erred  in  its  order  of  May  29,  1901,  dorying 
defendant's  motion  for  a  new  trial,  on  the  ground  that  its  de- 
cision made  and  filed  herein  was  not  justified  by  the  evidence,, 
and  was  contrary  to  law." 

As  there  were  several  findings  of  fact,  this  assignment  is  in- 
eufiicient  to  call  in  question  the  correctness  of  any  of  them.- 
It  only  raises  the  question  whether  the  findings  of  fact  sustairt 
the  court's  conclusions  of  law:  Smith  v.  Kipp,  49  Minn.  119„ 
61  N.  W.  656;  Mahler  v.  Merchants'  Nat.  Bank,  65  Minn.  37,, 
67  N.  W.  655 ;  Butler-Eyan  Co.  v.  Silvey,  70  Minn.  507,  73  N". 
W.  406,  510.  But,  inasmuch  as  no  point  is  made  by  plaintiff's- 
counsel  as  to  the  assignment  of  error,  and  counsel  on  both' 
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sides  have  discussed  the  question  whether  the  finding  of  the 
trial  court  that  the  plaintiff  was  appointed  a  policeman  for 
special  attendance  and  duty  in  the  municipal  court  was  sus- 
tained by  the  evidence,  we  have  considered  the  question. 

Our  conclusion  is,  and  we  so  hold,  that  the  finding  is  sus- 
tained by  the  evidence.  It  is  true  that  the  commission  issued 
by  the  mayor  tto  (me  of  the  plaintiffs,  if  considered  by  itself, 
•without  reference  to  the  other  evidence  in  the  case,  particularly 
the  mayor's  communication  to  the  judges  of  the  municipal 
court  as  to  the  appointment,  is  practically  conclusive  that  he 
was  appointed  as  a  policeman.  But  when  the  whole  evidence 
■upon  this  question  is  considered  together,  it  is  reasonably  clear 
that  each  of  the  plaintiffs  was  appointed  as  a  policeman  for 
special  attendance  and  **®  duty  in  the  municipal  court  under 
the  provisions  of  the  municipal  court  act:  Special  Laws  1889, 
c.  351,  sec.  47.  This  section  provides :  "It  shall  be  the  duty 
of  the  mayor  of  said  city  to  see  that  a  sufficient  number  of 
police  officers  are  always  in  attendance  upon  said  court,  and  in 
readiness  to  obey  its  mandate,  and  preserve  order  in  its  pro- 
ceedings. And  said  mayor  shall  have  the  power  in  his  discre- 
tion to  appoint  not  exceeding  three  persons,  approved  by  the 
judges  of  said  municipal  court,  as  policemen  for  special  attend- 
ance and  duty  in  said  court,  irrespective  of  the  general  or 
special  rules  or  legal  regulations  or  enactments  relative  to  the 
qualifications  of  policemen;  but  such  persons  shall  receive  the 
came,  but  no  greater  compensation,  unless  the  council  directs 
^eater  compensation,  than  ordinary  police;  ....  provided, 
Tiowever,  that  nothing  herein  contained  shall  affect  the  powers 
and  duties  of  the  general  police  in  said  court.'* 

It  is  obvious  from  these  provisions  that  a  detail,  under  the 
■first  clause  of  the  statute,  of  general  policemen  to  be  in  at- 
iendance  upon  the  court,  is  not  the  same  as  an  appointment, 
under  the  second  paragraph  thereof,  of  persons,  not  exceeding 
three,  to  be  approved  by  "the  judges  of  the  court,  as  policemen 
for  special  attendance  and  duty  in  such  court.  Such  detail  ol 
:general  policemen  m.ay  be  changed  at  the  pleasure  of  the 
Tnayor,  without  the  consent  of  the  judges  of  the  court.  But 
persons  so  appointed  and  approved  are  not  general  policemen, 
l)ut  in  fact  bailiffs  of  the  court.  Nor  are  they  under  the  con- 
trol of  either  the  mayor  or  chief  of  police,  for  they  are  special 
policemen  or  bailiffs  of  the  municipal  court,  subject  to  its  con- 
trol and  direction,  and  may  not  be  removed  at  the  pleasure  of 
the  mayor. 
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It  is  true  that,  where  no  tenure  of  ofiRce  is  fixed  by  law,  and 
no  provision  is  made  for  the  removal  of  the  incumbent,  the 
pow^r  of  removal  is  a  necessary  incident  to  the  power  of  ap- 
pointment. But  the  power  of  appointment  of  bailiffs  in  the 
municipal  court  is  not  exclusively  vested  by  the  section  of  the 
municipal  court  act  under  consideration  in  the  mayor,  but  it 
is  vested  in  the  mayor  and  the  judges  of  the  court;  the  one 
nominates,  the  other  approves,  and  the  act  of  both  is  essential 
to  a  valid  appointment.  It  follows,  as  a  corollary  of  this 
proposition,  that  an  incumbent  of  the  office  of  bailiff  in  the 
municipal  court  can  only  be  removed  by  the  appointment  of  his 
successor  in  the  same  way  tha/t  the  incumbent  *^**  was  origi- 
nally appointed — that  is,  the  mayor  may  remove  such  incum- 
bent by  appointing  his  successor;  but  such  appointment  does 
not  take  effect  until  approved  by  the  judges,  and  until  then 
the  incumbent  is  entitled  to  discharge  the  duties  of  the  office 
and  receive  his  salary:  People  v.  Cazneau,  20  Cal.  501,  507; 
People  V.  Freese,  76  Cal.  633,  18  Pac.  12;  Throop  on  Public 
Officers,  sec.  447. 

We  have  thus  far  considered  the  case  without  reference  to 
the  provisions  of  the  reform  charter  of  the  city  of  St.  Paul. 
Chapter  7,  title  3,  section  2  of  the  charter  provides,  in  effect, 
that  all  the  powers  and  duties  conferred  upon  the  mayor  and 
the  police  force  of  the  city  by  the  statute  (Special  Laws  1889, 
c.  351,  sec.  47),  which  we  have  construed,  shall  be  conferred  and 
imposed  upon  the  police  board  and  police  force  provided  for 
by  the  charter.  The  meaning  of  this  provision  is  clear.  It 
simply  substitutes  the  police  board  in  place  of  the  mayor  in 
the  matter  of  the  appointment  of  special  policemen  or  bailiffs 
in  the  municipal  court,  and  gives  to  the  board  the  same,  and 
only  the  same,  powers  of  appointment  and  removal  of  such 
officers  as  the  mayor  theretofore  possessed. 

The  charter  also  provides  that  the  control  of  the  police  de- 
partment of  the  city  shall  be  vested  in  the  board  of  police,  and 
that  the  members  of  the  department  shall  hold  office  only  dur- 
ing the  pleasure  of  the  board :  See  State  v.  City  of  St.  Paul,  81 
Minn.  391,  84  N.  W.  127.  It  is  the  contention  of  counsel  for 
the  city  that  the  plaintiff  is  a  member  of  the  police  department 
of  the  city;  hence,  under  this  last  provision  of  the  charter,  he 
could  be  removed  from  his  office  of  policeman  for  special  at- 
tendance and  duty  in  the  municipal  court  at  the  pleasure  of 
the  board,  without  the  approval  or  concurrence  of  the  judges. 
If  this  construction  of  the  charter  provision  be  correct,  then  it 
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follows  that  it  amends  in  a  material  particular  the  municipal 
court  act,  and  the  question  of  its  constitutionality,  raised  by 
plaintiff's  counsel,  would  have  to  be  considered.  But  such  is 
not  the  correct  construction  of  this  charter  provision.  It  must 
be  construed  in  connection  with  the  provision  of  the  municipal 
court  act  which  we  have  considered;  also  with  the  first  provi- 
sion of  the  charter  conferring  upon  the  police  board  all  tho 
duties  and  powers  of  the  mayor  as  to  the  appointment  of 
bailiffs  for  the  municipal  court. 

***  Now,  if  the  charter  provision  vesting  the  control  of  the 
police  department  in  the  board,  and  authorizing  it  to  remove 
its  members  at  the  pleasure  of  the  board,  had  been  intended  to 
apply  to  the  appointment  and  removal  of  such  bailiffs,  there 
would  have  been  no  necessity  for  specially  providing  that  the 
powers  and  duties  vested  in  the  mayor  by  the  court  act  should 
devolve  upon  the  board.  When  all  of  these  provisions  of  the 
charter  and  court  act  are  read  and  construed  together,  it  is 
clear  that  the  charter  provisions  in  no  respect  modify  the  court 
act,  except  to  substitute  the  board  for  the  mayor  as  to  the  ap- 
pointment of  bailiffs.  Again,  a  conclusive  answer  to  the  con- 
tention of  the  city  is  that  bailiffs  of  the  municipal  court  are 
not  members  of  the  police  department  proper,  for  they  are  ap- 
pointed for  a  special  service,  without  reference  to  their  qualifi- 
cations for  service  as  members  of  such  department;  and  when 
the  term  of  their  special  service  ends  by  the  appointment  and 
approval  of  their  successors,  they  cease  to  be  poHcemen  for  any 
purpose.  Othervnse,  men  having  none  of  the  legal  qualifica- 
tions entitling  them  to  be  appointed  as  members  of  the  police 
department  might  be  appointed  as  policemen  or  bailiffs  for  spe- 
cial service  in  the  municipal  court,  and  upon  the  expiration  of 
the  term  of  such  service,  become  members  of  the  department 
in  violation  of  the  law. 

It  follows  that  it  was  competent  for  the  police  board  to  pro- 
pose the  removal  of  the  plaintiff  from  his  office  by  appointing 
his  successor,  but,  until  such  appointment  was  approved  by  the 
judges  of  the  court,  the  removal  and  appointment  did  not  be- 
come effective,  and  until  then  the  plaintiff  remained  the  right- 
ful incumbent  of  the  office,  and  entitled  to  his  salary. 

Order  affirmed  in  each  case. 


Public  Ofllcers.— In  the  absence  of  constitutional  or  legislative 
prohibition,  the  power  of  removal  is  inclclent  to  the  power  of  ap- 
pointment of  officers:  Newsom  v.  Coclie,  44  Miss.  352,  7  Am.  Rep. 
686.  See,  too,  Dubuc  v.  Voss,  19  La.  Ann.  210,  92  Am.  Dec.  .526. 
The  removal  from  an  office  held  during  the  pleasure  of  the  ap- 
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pointing  power  may  be  either  expressed  by  notification  of  oflacer 
removed  or  Implied  by  appointment  of  another  to  the  same  officer 
Commonwealth  v.  Slifer,  25  Pa.  St.  23,  64  Am.  Dec.  680.  If  an  of- 
ficer is  appointed  for  a  fixed  term,  and  the  power  of  removal  i» 
not  expressly  declared  by  law  to  be  discretionary,  he  cannot  be  re- 
moved except  for  cause:  Hallgren  v.  Campbell,  82  Mich.  255,  21  Am^ 
St.  Rep.  557,  46  N.  W.  381. 


CHEISTIANSON  v.   NORWICH   UNION   FIRE   INSUR- 
ANCE SOCIETY. 
[84  Minn.  526,  88  N.  W.  16.] 

INSURANCE— ARBITRATION.— A  BOARD  OF  REFEREES 
provided  for  under  a  policy  of  fire  insurance  to  arbitrate  a  ques- 
tion of  loss  is  a  quasi  cotu-t,  subject  to  the  principles  governing 
common-law  arbitration,     (p.  3^.) 

INSURANCE  —  ARBITRATION  —  EVIDENCE.—  WHILE  A 
BOARD  TO  ARBITRATE  a  loss  by  fire  is  allowed  a  certain  liber- 
ality in  acquainting  itself  with  the  circumstances  surrounding  the 
fire  without  the  medium  of  witnesses,  such  board  cannot  seek  evi- 
dence secretly,  and  determine  the  amount  of  loss  by  reason  of  such 
personal  knowledge,    (p.  382.) 

A  BOARD  OF  FIRE  ARBITRATORS  MUST  CONSTITUTE 
A  BODY  OF  DISINTERESTED  MEN,  whose  business  it  is  to  pro- 
ceed in  a  judicinl  and  impartial  manner  to  ascertain  the  facts  in 
controversy,    (p.  382.) 

INSURANCE  —  ARBITRATION  —  PROFESSIONAL  REF- 
EREES.—A  person  is  not  bound  by  an  award,  where  the  arbitrators 
are  guilty  of  misconduct,  merely  because  he  consented  that  pro- 
fessional arbitrators  should  act.     (p.  3S2.) 

ARBITRATION  —  REAPPRAISEMENT  —  ESTOPPEL.  — 
Where  one  party  to  an  award  attacks  it  on  the  ground  of  fraud  or 
misconduct  of  the  referees  and  demands  a  reappraisement,  and  the 
other  party  determines  to  abide  by  the  award  and  refuses  to  sub- 
mit to  a  reappraisement,  the  latter  is  thereby  estopped  from  there- 
after demanding  another  appraisement,  in  case  the  charges  shall 
prove  to  be  sustained,    (p.  383.) 

Brown  &  Kerr  and  William  A.  Lancaster,  for  the  appellant. 

H.  J.  Gjertsen,  M.  H.  Boutelle,  and  Robert  Jamison,  for  the 
respondent. 

^^  LEWIS,  J.  This  action  is  brought  by  plaintiff  to  set 
aside  the  award  of  referees,  appointed  to  determine  the  amount 
of  less  under  a  fire  insurance  policy  in  the  defendant  company,, 
upon  the  grounds  of  fraud  and  misconduct  in  their  method* 
of  procedure  and  of  the  inadequacy  of  the  award. 

The  trial  court  returned  findings  to  the  effect  that  the  rea- 
sonable and  fair  cash  value  of  the  stock  of  goods  and  merchan- 
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^ise  in  plaintiffs  possession  at  the  time  of  the  fire  was  $39,- 
348.71 ;  that  the  material  entirely  destroyed  amounted  to  $13,- 
777.08,  and  that  the  direct  loss  and  damage  to  the  residue  of 
her  goods  was  $13,021.40,  causing  plaintiff  a  total  loss  and 
■damage  of  $26,798.48 ;  that  immediately  after  the  fire  plaintiff 
served  defendant  with  due  notice  thereof,  in  accordance  with 
the  required  terms  of  the  policy,  and  upon  failure  of  agree- 
ment hy  the  parties  as  to  the  amount  of  the  loss  the  matter 
was  referred  to  three  appraisers,  appointed  in  the  manner 
provided  in  the  policy  by  each  party  submitting  to  the  other 
a  list  of  three  names,  from  which  plaintiff  selected  W.  W. 
Thomas  and  defendant  Harry  A.  Titcorab,  and  the  '^^^  two 
referees  eo  chosen  agreed  upon  William  A.  Alden  as  the  third 
referee — all  of  Minneapolis;  that  the  referees  proceeded  to 
consider  and  estimate  the  loss  and  damage  to  plaintiff's  stock 
of  goods,  and  from  April  30  to  May  22,  1900,  held  various 
meetings  for  the  purpose  of  hearing  the  testimony  of  witnesses 
offered  by  the  respective  parties,  also  examining  plaintiff's 
hooks  of  account,  invoices,  vouchers,  and  other  papers,  and 
■viewing  the  premises  and  the  goods  partially  destroyed  by  the 
fire,  thereafter  determining  the  sound  value  of  the  goods  and 
merchandise  on  hand  at  the  time  of  the  fire  to  be  $29,328.71, 
after  which  no  evidence  of  any  character  was  received  or  con- 
sidered by  them  as  a  board,  but  that  Referees  Thomas  and 
Alden,  acting  by  themselves,  later  reconsidered  the  question, 
reducing  the  amount  to  $14,302.45,  which  award,  so  signed  by 
them,  defendant  accepted,  and  has  declared  itself  ready  and 
willing  to  pay,  but  which  offer  plaintiff  declined,  and  on  May 
184,  1900,  formally  rejected  it  by  written  notice  to  defendant 
charging  unfairness  and  misconduct  on  the  part  of  the  ref- 
erees, and  demanding  a  reappraisement  and  resubmission  of 
the  matter  to  other  referees;  that  defendant  refused  its  con- 
sent to  such  resubmission,  and  has  at  all  times  insisted  upon 
the  validity  of  the  award  made  by  Thomas  and  Alden,  and  ex- 
pressed its  willingness  and  ability  to  pay  that  amount. 

The  court  found  that  Eeferees  Thomas  and  Alden  were  not 
fair,  disinterested,  and  impartial  persons,  but,  on  the  contrary, 
were  so  strongly  biased  and  prejudiced  against  plaintiff  as  ma- 
terially to  affect  their  actions  in  making  up  and  signing  the 
award ;  that  on  different  occasions  during  the  progress  of  their 
proceedings  Referee  Thomas  had  openly  declared  himself  the 
representative  of  the  insurance  company's  interests;  that 
Thomas  and  Alden  had  privately  consulted  witnesses  concern- 
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ing  the  quality  and  value  of  plaintiff's  stock  of  goods,  thereby 
materially  influencing  their  action  and  decision;  that  tliey 
agreed  to  hear  further  evidence  on  plaintiff's  behalf,  and  to 
notify  her  of  a  time  and  place  for  that  purpose,  but  found 
their  award  without  so  doing.  The  court  further  found  that 
within  four  months  prior  to  the  selection  of  Eeferee  Thomas- 
he  had  served  in  like  capacity  *****  for  other  insurance  com- 
panies, which  plaintiff  well  knew  at  the  time  of  his  selection, 
and  that  for  a  period  of  seven  years  preceding  he  had  engaged 
in  numerous  appraisements  of  fire  losses  as  the  representative 
of  insurance  companies,  and  was  known  in  their  circleB  es  a 
professional  referee  on  their  behalf;  tha/t  lleferee  Titcnib,  at 
the  time  of  his  selection,  and  for  several  years  prior  thereto, 
had  been  actively  engaged  as  an  adjuster  of  fire  losses  for  the 
assured,  and  that  previous  to  his  selection  by  defendant  he 
had  been  in  plaintiff's  employ  preparing  proofs  of  her  loss 
at  this  fire,  which  facts  were  at  that  time  all  known  to  de- 
fendant; that  Eeferee  Thomas  was  employed  not  to  exceed 
seventeen  days  in  this  appraisement,  and  that  defendant  and 
the  other  insurance  companies  paid  him  the  sum  of  $1,015 
for  his  services  as  such  referee. 

As  a  conclusion  of  law,  judgment  was  ordered  that  the  award 
submitted  by  Eeferees  Thomas  and  Alden  be  declared  void 
and  vacated;  that  defendant,  by  reason  of  its  action  and  con- 
duct since  the  making  and  rendition  of  the  award,  had  waived 
its  right  to  a  resubmission  of  the  matter  to  other  referees; 
and  that  plaintiff  recover  from  defendant  the  full  amount  of 
the  stated  loss,  with  interest.  The  assignments  of  error  pre- 
sent two  questions:  1.  Does  the  evidence  justify  the  finding 
of  the  court  as  to  the  amount  of  goods  on  hand  at  the  time 
of  the  fire,  the  amount  of  plaintiff's  loss,  and  the  misconduct 
and  prejudice  of  the  referees?  2.  As  a  matter  of  law,  had 
the  defendant  waived  its  rights  to  a  resubmission  of  the  ques- 
tion of  loss  and  damage  to  other  referees? 

After  an  examination  of  the  voluminous  record,  we  are  satis- 
fied that  the  findings  of  fact  are  supported  by  the  evidence, 
and  will  not  enter  into  a  lengthy  discussion  of  that  question. 
As  to  the  cash  valuation  of  the  goods  on  hand  at  the  time  of 
the  fire,  it  is  sufficient  to  say  that  the  court  was  not  limited 
to  any  particular  method  of  estimating  that  value.  It  was 
not  compelled  to  take  the  invoice  or  cost  price  alone  for  a 
basis,  nor  the  statement  made  up  by  any  particular  expert. 
Neither  was  it  necessary  that  the  court  should  find  against 
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respondent  because  her  books  were  incomplete.  The  court's 
finding  is  based  upon  evidence  from  all  ^^^  sources,  including 
the  amount  of  goods  usually  carried,  invoices,  and  statements 
of  respondent  and  her  bookkeeper  and  assistants,  together  with 
the  report  of  the  experts.  Tested  by  the  usual  methods,  the 
court  was  justified  in  its  conclusion.  Those  acts  of  the  ref- 
erees relied  on  by  respondent  as  constituting  misconduct  are 
detailed  in  the  specific  findings  of  the  court,  and  it  is  unnec- 
essary to  review  the  evidence  in  that  respect.  The  record 
•discloses  the  fact  that  the  proceedings  were  carried  on  in  sub- 
•etantially  the  manner  stated  by  the  court,  and  are  sufficient 
to  justify  the  ultimate  conclusion  of  misconduct  to  such  an 
■extent  as  to  invalidate  the  award. 

The  board  of  referees  provided  for  under  the  standard  policy 
is  a  quasi  court,  subject  to  the  principles  governing  common- 
law  arbitration.  Such  board  should  sit  in  a  body,  and  receive 
•evidence  offered  by  the  respective  parties,  submitting  the  same 
to  the  usual  tests  of  cross-examination.  While  its  individual 
miembers  are  iprohibited  from  privately  collecting  evidence 
irom  different  sources,  a  reasonable  latitude  is  allowed  them 
in  the  examination  of  the  premises,  remnants  of  goods,  and 
<;auses  of  the  fire,  for  the  purpose  of  better  understanding  and 
weighing  the  evidence  on  the  principal  question  before  them, 
•viz..  What  is  the  just  damage  to  the  property  involved  ?  But, 
while  a  certain  liberality  is  permissible  in  acquainting  them- 
selves with  the  circumstances  surrounding  the  fire  without  the 
medium  of  witnesses,  such  board  is  not  selected  for  the  pur- 
pose 0(f  seeking  evidence  secretly,  and  determining  the  amount 
of  the  loss  by  reason  of  such  personal  knowledge:  See  au- 
thorities cited  in  2  Am.  &  Eng.  Ency.  of  Law,  641-655.  This 
-court  has  practically  stated  the  rule  in  Mosness  v.  German- 
American  Ins.  Co.,  50  Minn.  .341,  52  N".  W.  932.  The  referees 
must  constitute  a  body  of  disinterested  men,  whose  business 
it  is  to  proceed  in  a  judicial  and  impartial  manner  to  ascer- 
tain the  facts  in  controversy. 

By  referring  to  the  findings  in  this  case,  it  will  be  seen  that 
the  referees  did  not  follow  the  proper  method  of  discovering 
facts.  They  should  have  accorded  respondent  every  reasonable 
means  of  presenting  her  evidence  and  appearing  in  person  or 
by  counsel,  and,  if  any  referee  had  privately  ascertained  the 
existence  of  ^^^  evidence  bearing  upon  the  case,  it  was  his 
duty  to  take  the  proper  steps  to  have  it  produced  before  the 
board.    The  result  arrived  at  must  be  the  conclusion  of  the 
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board  as  a  whole  by  their  fair  and  honest  consideration  of  all 
evidence  in  the  case,  and  no  two  of  them  are  privileged  to 
act  independently  of  the  third  at  times  and  places  unknown  to 
him. 

It  is  asserted  on  behalf  of  appellant  that  the  referees  were 
selected  with  full  knowledge  by  each  party  that  both  Thomas 
and  Titcomb  had  similarly  served  before,  and  in  fact  were 
chosen  for  the  value  their  experience  might  afford  the  respect- 
ive interests  in  this  case,  and  that,  whatever  the  misconduct 
or  illegality  resorted  to  by  them,  it  was  nothing  more  than 
might  have  been  contemplated.  While  true  that  these  men 
were  experienced  in  work  of  this  particular  kind,  it  cannot 
be  said  that  they  were  chosen  with  the  expectation  by  the  par- 
ties of  their  becoming  their  respective  advocates.  There  is 
nothing  in  either  the  evidence  or  findings  of  the  court  to  in- 
dicate that  either  appellant  or  respondent  desired  the  referees 
to  go  beyond  the  legitimate  limits  of  the  inquiry.  Consequent- 
ly, there  is  no  application  here  of  the  rule  sometimes  applied 
that  parties  are  bound  by  the  result  when  it  appears  they  vol- 
untarily selected  referees  with  the  expectation  of  their  ac- 
complishing certain  results  by  unjust  means. 

The  principal  question  in  this  case  is  one  of  law.  Conceding 
that  appellant  was  in  no  way  connected  with  the  referees'  mis- 
conduct for  which  the  award  was  declared  invalid,  is  appellant 
entitled  to  a  resubmission  ?  Appellant  takes  the  position  that 
it  was  in  no  manner  responsible  for  the  referees*  misconduct, 
and,  the  award  having  been  declared  invalid,  the  parties  are 
in  the  same  position  they  were  in  before  commencement  of 
suit,  and  that  the  judgment  setting  aside  the  award  has  the 
effect  of  annulling  it.  We  are  referred  to  a  certain  line  of 
<cases  in  support  of  this  proposition — cases  which  have  held 
that,  where  an  attempt  has  been  made,  but  for  some  reason 
arbitration  has  not  taken  place,  a  new  arbitration  is  necessary 
— but  they  are  not  applicable  here. 

Eespondent  refers  to  the  case  of  Levine  v.  Lancashire  Ins. 
Co.,  66  Minn.  138,  149,  68  K  W.  855,  as  an  authority  for  the 
insured  to  commence  ^^^  action  against  defendant  to  recover 
the  amounrf;  of  the  loss  when  the  award  has  been  obtained 
by  misconduct  on  the  part  of  the  referees,  irrespective  of  the 
insurer's  connection  with  such  fraud.  In  that  case  the  court 
did  not  base  its  decision  upon  the  fact  that  the  defendant  com- 
,  paiiy  was  connected  with  the  fraud  of  the  referees,  but  held 
that  the  insurer  was  not  entitled  to  a  resubmission  to  another 
board  of  arbitration,  for  the  reason  that  by  its  condtict  it  had 
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waived  such  right  by  not  suggesting  a  new  appraisement,  and 
in  expressly  insisting  upon  the  award  as  made,  and  notifying 
the  insured  that  any  claim  under  the  policy  must  be  upon  the 
basis  of  that  award,  and  no  other.  In  the  answer  in  that  case 
defendant  made  no  suggestion  of  a  reappraisement,  but  in- 
sisted from  first  to  last  upon  -the  validity  of  the  award;  where- 
as in  the  case  before  us  appellant,  in  its  answer,  after  denying 
the  allegations  of  the  complaint  as  to  the  invalidity  of  the 
awjird,  asserted  that  it  was  valid  and  binding,  yet  alleg<ed  that, 
if  such  award  should  be  declared  invalid,  then  that  the  ques- 
tion should  be  resubmitted.  The  demand  for  resubmission 
was  conditioned  upon  the  result  of  the  action,  and  was  of  no 
importance. 

In  our  opinion,  the  Levine  case  lays  down  a  sound  principle, 
end  one  which  is  controlling  in  this  case,  which  is  to  the  effect 
that,  if  an  award  is  attacked  upon  the  ground  of  fraud  or  mis- 
conduct of  the  referees,  and  one  party  to  the  controversy  noti- 
fies the  other  of  that  fact,  demanding  a  reappraisement  on 
account  of  such  misconduct,  it  then  becomes  the  duty  of  the 
other  party  to  investigate  the  validity  of  the  charges,  and  de- 
termine whether  or  not  it  will  abide  by  the  award  or  submit  to 
a  reappraisement;  and,  if  it  shall  determine  to  abide  by  tlie 
award  and  refuse  to  submit  to  a  reappraisement,  such  party  is 
thereby  estopped  from  thereafter  demanding  another  appraise- 
ment, in  case  the  charges  shall  prove  to  be  sustained.  The 
purpose  of  the  provisions  in  the  standard  policy  with  reference  " 
to  arbitration  is  to  secure  a  speedy  determination  of  the  con- 
troversy, and  to  hold  that  the  party  insisting  upon  the  validity 
of  an.  award  might  litigate  that  question  and  not  be  bound  by 
the  result  of  the  action,  would  be  to  create  an  interminable 
method  by  which  the  controversy  could  be  submitted  again  and 
again.  When  a  party  to  a  controversy  ^^^  makes  a  charge 
of  fraud  or  misconduct  on  the  part  of  referees,  and  notifies 
the  other,  such  party  is  not  required  to  elect  between  two  in- 
consistent remedies,  and  the  cases  relied  upon  by  appellant — 
Sehrepfer  v.  Eockford  Ins.  Co.,  77  Minn.  291,  79  N.  W.  1005, 
end  In  re  Van  Norman,  41  Minn.  494,  43  N.  W.  334 — are  not 
in  point. 

The  conclusion  we  have  arrived  at  does  not  result  in  a  dis- 
crimination against  the  insurance  companies,  for  the  same 
principle  would  apply  to  the  actions  of  the  insured  in  case  the 
insurer  should  attack  the  award  for  the  same  reason. 

Order  affirmed. 
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Agreements  to  Submit  to  Arbitration  are  discussed  in  the  mono- 
graphic note  to  Commercial  Union  Assur.  Co.  v,  Hocliing,  2  Am» 
St.  Rep.  566-572.  Parties  are  not  bound  to  submit  to  an  appraise- 
ment bv  interested  or  otherwise  incompetent  persons:  Western 
Assur.  Co.  V.  Hall,  120  Ala.  547,  74  Am.  St.  Rep.  48,  24  South.  936.. 
And  misconduct  on  the  part  of  arbitrators  Invalidates  their  awards 
Moshier  v.  Shear,  102  111.  169,  40  Am.  Rep.  573;  note  to  Brush  v. 
Fisher,  14  Am.  St.  Rep.  518.  See,  in  this  connection,  Vega  Steam- 
ship Co.  V.  Consolidated  Elevator  Co.,  75  Minn.  308,  74  Am.  St.  Rep, 
484,  77  N.  W.  973.  If  either  party  in  bad  faith  prevents  an  ap- 
praisement by  refusing  to  proceed,  or  by  insisting  on  the  selection 
of  improper  arbitrators,  or  by  undue  interference  with  them  after 
selection,  the  other  party  is  absolved  from  further  obligation  to  ar- 
bitrate: Western  Assur.  Co.  v.  Hall,  120  Ala.  547,  74  Am.  St.  Kep.. 
48,  24  South.  936.  And  when  arbitration  Is  made  a  condition  prece- 
dent to  the  right  of  action  on  a  fire  Insurance  policy,  and  the- 
award  is  repudiated  by  the  insured,  as  Invalid,  but  without  faultr 
of  the  Insurer,  the  Insured  cannot,  without  showing  a  new  reference- 
or  an  excuse  therefor,  maintain  an  action  to  recover  damages  ir- 
respective of  the  amount  of  the  award:  Fisher  v.  Merchants'  Ins. 
Co.,  95  Me.  486,  85  Am.  St.  Rep.  428,  50  Atl.  282.  Either  party  to 
an  agreement  to  arbitrate  a  difference  concerning  an  insurance  loss, 
who  Intentionally  prevents  or  unreasonably  delays  the  adjustment 
of  their  rights,  Is  not  permitted  to  plead  failure  to  arbitrate  as  a 
defense  to  an  action  subsequently  brought  on  the  policy:  Read  v. 
State  Ins.  Co.,  103  Iowa,  307,  64  Am.  St  Rep.  180,  72  N.  W.  665. 
Am.  St  Rep.,  Vol.  'LXXXVIL— 25 
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PAEROT  SILVER  AND  COPPER  COMPANY  v.  HEINZE. 
[25  Mont.  139,  64  Pac.  326.] 

INJUNCTION— DISCRETION  IN  GRANTING.— The  granting 
of  a  preliminary  injunction  is  so  largely  a  matter  of  discretion  that 
it  will  be  sustained  upon  appeal,  where  there  has  been  a  reasan- 
able  showing  made  in  support  of  the  application  in  the  court  below. 
<p.  388.) 

MINES-EXTRALATERAL  RIGHTS.— WHERE  A  VEIN  ON 
ITS  COURSE  CROSSES  TWO  OPPOSITE  SIDE  LINES,  the  vein 
<;annot  be  followed,  either  on  its  dip  or  strike,  beyond  vertical 
planes  drawn  through  the  side-end  lines,  and  the  angle  at  which 
it  crosses  these  side  lines  makes  no  difference  in  the  application 
•of  the  principle,    (p.  3^.) 

MINES— EXTRALATERAL  RIGHTS.— WHERE  THE  APEX 
•of  a  vein  passes  through  one  of  the  parallel  end  lines  and  a  side 
line,  the  extralateral  rights  are  bounded  by  the  vertical  plane  of 
such  end  line  and  a  parallel  plane  passing  downward  through  the 
point  where  the  apex  crosses  the  side  line.    (p.  389.) 

MINING  CLAIM— RIGHT  TO  VEIN  UNDER  SURFACE.— A 
patentee  of  the  United  States  may  assert  title  to  the  part  of  a  vein 
beneath  the  surface  of  his  claim,  when  the  extralateral  rights  of 
others  do  not  extend  thereto,  although  the  apex  lies  within  another 
claim,     (p.  390.) 

MINERAL  LAND— GRANT  OF.— UNDER  THE  COMMON- 
LAW  RULE,  as  adopted  in  this  country,  a  grant  of  mineral  lands 
without  reservation  conveys  all  rights  above  and  beneath  the  sur- 
•face,  usque  ad  coelum  et  ad  orcum.    (p.  390.) 

MINERAL  LAND.— A  GRANT  FROM  THB  UNITED 
STATES  under  the  laws  regulating  the  disposition  of  mineral  lands 
■differs  from  a  common-law  grant  only  in  that  it  may  carry  extra- 
lateral  rights,  and  is  subject  to  the  extralateral  rights  of  neighbor- 
ing locators,    (pp.  390.  392.) 

MINING  CLAIM— RELATIVE  RIGHTS  OF  CLAIMANTS.— 
Under  the  United  States  statutes  it  Is  only  the  locator,  his  suc- 
cessor, or  a  patentee  who  has  any  right  to  follow  a  vein  Into  the 
boundaries  of  an  adjoining  owner,  and  the  latter,  holding  under 
A  location  or  patent,  is  prima  facie  entitled  to  everything  beneath 
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the  surface.  He  can  assert  this  title  to  prevent  intrusion  by  one 
who  cannot  show  that  he  comes  with  the  right  acquired  by  a  com* 
pllance  with  the  statutes,    (p.  393.) 

McHatton  &  Cotter  and  J.  M.  Denny,  for  the  appellants. 

WilHam  Scallon,  T.  B.  Walsh,  and  J.  K.  McDonald,  for  the 

respondent. 

***  BRA.NTLY,  C.  J.  Action  in  the  nature  of  ejectment 
to  determine  the  title  to  certain  openings  and  ore  bodies  be- 
neath the  surface  of  the  Adventure  mining  claim,  situate  in. 
Silver  Bow  county.  The  plaintiff,  upon  filing  the  complaint, 
asked  for  an  injunction  pendente  lite  to  restrain  defendants 
from  removing  the  ores  in  question.  From  an  order  granting 
the  injunction  the  defendants  have  appealed. 

The  principal  question  presented  by  the  appeal  oan  best  be 
understood  by  reference  to  the  subjoined  diagram,  which  illus- 
trates the  contentions  of  the  parties: 


The  plaintiff  is  the  owner  of  the  Adventure  claim,  with  all 
the  rights  conferred  by  a  patent  thereto  from  the  United 
States.  The  defendant  F.  Augustus  Heinze  is  the  owner  of 
thirty-one  undivided  thirty-sixths  of  the  Nipper  claim,  alBO 
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patented,  lying  to  the  north.  When  this  controversy  arose, 
the  defendant  Arthur  P.  Heinze  was  in  possession  of  the  Nip- 
per claim  as  leesee  of  the  interest  of  F.  Augustus  Heinze,  and 
was  engaged  ***  in  mining  and  extracting  ore  at  the  point 
"0,"  beneath  the  surface  and  within  the  vertical  planes  passing 
downward  through  the  boundaries  of  the  AdventuTe  claim. 
These  operations  were  conducted  through  a  "working  winze" 
descending  into  the  earth  from  the  surface  within  the  bounda- 
ries of  the  Nipper  claim  at  "A,"  and  following  the  vein  on  its 
dip  to  the  south  at  an  angle  of  about  seventy-five  degrees 
through  the  intervening  country  to  the  point  "0,"  at  a  depth 
of  thirteen  hundred  feet  below  the  surface.  The  plaintiff  ad- 
mits that  the  ore  bodies  at  thifl  point  have  their  apex  in  the 
Nipper  claim,  but  contends  that  the  evidence  shows  that  this 
apex,  instead  of  crosising  the  end  lines  of  the  Nipper  claim, 
follows  the  course  indicated  by  the  line  "B,  B,  B,''  passing 
across  the  north  side  line  of  the  Nipper  into  the  Little  Mina 
at  "X,"  toward  the  northwest,  and  through  the  south  side 
line  into  the  Oden  claim  at  "H,"  and  thence  across  the  east 
end  line  of  the  Oden  into  the  Anaconda,  toward  the  southeast. 
This  being  the  condition  of  the  vein,  it  is  confidently  asserted 
that  the  Nipper  claim  has  no  extralateral  rights,  and  that, 
therefore,  since  none  of  the  intervening  claims  have  any  part 
of  the  apex,  so  as  to  give  them  extralateral  rights,  the  ore 
bodies  in  controversy  belong  to  the  plaintiff  by  virtue  otf  what 
counsel  assert  are  its  oommon-law  rights. 

Defendants  on  their  part  contend  that  the  evidence  shows 
that  the  apex  of  the  vein,  as  demonstrated  by  developments  at 
and  beneath  the  surface  within  the  boundaries  of  the  Nipper 
claim,  follows  the  general  direction  of  the  side  lines  from  near 
the  west  end  line,  through  the  point  of  discovery  at  "D,"  and 
crosses  the  south  side  line  into  the  Anaconda  at  a  point  near 
the  southeast  comer  of  the  Nipper  claim.  The  position  of 
the  vein  under  this  contention  is  indicated  by  the  letters  "C, 
C,  C,"  There  is  some  evidence  to  show  that  there  is  also  a 
branch  of  this  vein  passing  off  in  the  direction  indicated  by 
the  letter  «G." 

There  is  a  sharp  conflict  in  the  evidence  introduced  to  sup- 
port these  adverse  contentions  as  to  the  strike  of  the  vein. 
The  district  court  issued  the  injunction  after  a  hearing.  It 
is  evident,  from  the  situation  as  illustrated  by  the  diagram, 
that  that  ***  court  found  in  favor  of  plaintiff's  contention. 
Otherwise,  its  action  cannot  be  justified  upon  any  reasonable 
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theory;  for,  if  the  theory  of  the  defendants  is  correct,  it  is 
clear  that,  in  following  the  vein  on  its  dip,  they  are  merely 
asserting  their  extralateral  rights  granted  under  their  patent, 
though  in  doing  so  they  pass  entirely  through  the  adjoining 
claims  on  the  south  and  enter  plaintiff's  claim. 

Upon  the  efvidence  submitted,  the  district  court  might  have 
found  in  favor  of  defendants'  contention;  as  it  did  not,  how- 
ever, and  as  there  is  substantial  evidence  tending  directly  to 
support  plaintiff's  contention,  we  do  not  feel  justified  in  hold- 
ing that  the  showing  made  by  plaintiff  was  not  reasonable,  or 
that  the  court  abused  its  discretion  in  finding  as  it  did.  The 
rule  heretofore  applied  by  this  court  in  this  class  of  cases  is 
that  the  granting  of  a  preliminary  injunction  is  so  largely  a 
matter  of  discretion  that  it  will  be  sustained,  upon  appeal, 
where  there  has  been  a  reasonable  showing  made  in  support 
of  the  application  in  the  court  below:  Anaconda  Copper  Min. 
Co.  V.  Butte  etc.  Min.  Co.,  17  Mont.  519,  43  Pac.  9.24;  Mon- 
tana Ore  Purchasing  Co.  v.  Boston  etc.  Min.  Co.,  20  Mont. 
528,  52  Pac.  273;  Butte  etc.  Min.,  Co.  v.  Montana  Ore  Pur- 
chasing Co.,  21  Mont.  539,  53  Pac.  375 ;  Montana  Ore  Purchas- 
ing Co.  V.  Boston  etc.  Min.  Co.,  22  Mont.  159,  56  Pac.  120. 
For  present  purposes,  therefore,  we  shall  assume  the  finding 
in  favor  of  plaintiff  as  to  the  course  of  the  vein  through  the 
Nipper  claim  to  be  correct,  and  proceed  to  determine  the 
legal  question  presented  upon  this  theory  of  the  case. 

From  this  point  of  view  it  is  apparent  that  the  apex  of  the 
vein,  in  its  course  through  the  Nipper  claim,  crosses  both 
side  lines.  The  defendants,  therefore,  have  no  right  to  follow 
the  vein  on  its  dip  in  the  direction  of  the  Adventure  claim. 
The  supposed  side  lines  of  the  Nipper  claim  are  in  fact  end 
lines,  and  whatever  rights  its  owners  have  to  follow  the  vein 
in  the  direction  of  the  Adventure  are  limited  by  a  vertical 
plane  passing  downward  through  the  south  side  line  extended 
in  its  own  **^  direction  toward  the  west.  "It  may  be  con- 
sidered as  absolutely  and  finally  settled  that,  where  a  vein  on 
its  course  crosses  two  opposite  side  lines,  the  vein  cannot  be 
followed,  either  on  its  dip  or  strike,  beyond  vertical  planee? 
drawn  through  the  side-end  lines,  and  that  the  angle  at  which 
it  crosses  these  side  lines  makes  no  difference  in  the  applica* 
tion  of  the  principle":  2  Lindley  on  Mines,  sec.  588.  This 
is  a  concise  statement  of  the  present  condition  of  the  law  upon 
this  subject  as  declared  by  the  supreme  court  of  the  United 
States  in  Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98  U.  S.  463, 
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in  Iron  Silver  Mm.  Co.  v.  Elgin  Min.  etc.  Co.,  118  U.  S.  196, 
6  Sup.  Ct.  Rep.  1177,  in  Argentine  Min.  Co.  v.  Terrible  Min. 
Co.,  122  U.  S.  478,  7  Sup.  Ct.  Rep.  1356,  in  King  v.  Amy  etc. 
Min.  Co.,  152  U.  S.  222,  14  Sup.  Ot.  Rep.  510,  and  in  Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  683,  15  Sup.  Cf. 
Rep.  733;  and  the  question  as  to  what  are  the  extralatcral 
rights  of  the  owner  of  a  claim  in  which  the  apex  is  situated  as 
in  the  Nipper  is  not  now  open  to  further  discussion. 

It  is  equally  as  well  settled  by  the  adjudicated  cases  that  the 
extralateral  rights  of  the  owners  of  the  Oden  claim,  lying  to 
the  south  between  the  Nipper  and  the  Adventure,  if  they  have 
any  at  all  upon  the  vein  in  question,  are  limited  toward  the  west 
by  a  vertical  plane  passing  downward  through  the  point  *^," 
and  parallel  with  the  east  end  line  of  that  claim.  Assuming 
that  the  end  lines  of  the  Oden  are  parallel,  a  condition  is  pre- 
sented which  was  considered  by  this  court  in  Fitzgerald  v. 
Clark,  17  Mont.  100,  52  Am.  St.  Rep.  665,  42  Pac.  273,  and 
the  conclusion  there  stated  is  that,  where  the  apex  of  the  vein 
passes  through  one  of  the  parallel  end  lines  and  a  side  line, 
the  extralateral  rights  are  bounuded  by  the  vertical  plane  of 
such  end  line  and  a  parallel  plane  passing  downward  through 
the  point  where  the  apex  crosses  the  side  line.  This  case  was 
affirmed  on  appeal  by  the  supreme  court  of  the  United  States 
(171  U.  S.  92,  18  Sup.  Ct.  Rep.  941)  upon  the  authority  of 
Bel  Monte  Min.  etc.  Co.  v.  Last  *'**'  Chance  Min.  etc.  Co.,  171 
TJ.  S.  55,  18  Sup.  Ct.  Rep.  895,  decided  on  the  same  day.  If 
the  end  lines  are  not  parallel,  the  owners  of  the  claim  have  no 
extralateral  rights. 

It  thus  appears  that  neither  the  owners  of  the  Nipper  nor 
of  the  Oden  have,  by  virtue  of  their  title  to  the  portion  of  the 
Upex  within  their  respective  boundaries,  the  right  to  follow  the 
vein  on  its  dip  into  the  ground  underlying  the  Adventure; 
in  other  words,  theee  claims  have  no  extralateral  rights  in  the 
direction  of  the  Adventure. 

The  question  presented  for  determination  upon  this  condi- 
tion of  affairs  may  therefore  be  stated  thus:  Assuming  that 
the  apex  of  the  vein  from  which  the  appellants  are  extracting 
ore  beneath  the  Adventure  surface  is  in  the  Nipper  ground, 
and  that  the  vein  in  its  strike  crosses  both  of  the  side  lines 
of  the  Nipper,  so  that  the  owners  of  the  Nipper  may  not  follow 
the  vein  on  its  dip  to  the  south,  can  the  plaintiff,  who  owns 
the  Adventure  claim,  successfully  assert  title  to  the  ore  in 
that  part  of  the  vein  beneath  its  surface  and  within  the  planes 
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of  its  exterior  boundaries?  Tlie  defendants  insist  that  it 
cannot  do  so,  because,  not  having  the  top  or  apex  of  the  vein, 
within  the  exterior  boundaries  of  the  Adventure  claim,  it  haa. 
no  title  to  the  part  of  the  vein  lying  under  the  surface,  not- 
withstanding defendants  have  no  title  thereto.  In  other 
words,  this  paxt  of  the  vein  was  not  granted  to  the  plaintiff  by- 
its  patent,  and  therefore  the  defendants,  though  without  titl& 
themselves,  commit  no  wrong  upon  plaintiff  in  entering  be- 
neath the  surface  and  taking  away  ores  to  which  it  has  no  title., 
This  contention  has  no  foundation  either  in  law  or  reason. 
Under  the  common-law  rule  as  adopted  in  this  country,  a. 
grant  of  lands  without  specific  reservation  conveys  all  rights 
above  and  beneath  the  surface,  usque  ad  coelum  et  ad  orcum.. 
It  is  not  uncommon,  however,  for  such  conveyances  to  make 
reservations  of  rights  both  above  and  below  the  surface,  and 
the  fact  that  this  is  true  in  a  particular  case  in  no  way  affects, 
the  validity  of  the  particular  conveyance. 

In  what  respect  does  a  grant  from  the  United  States  under 
^'*^  the  laws  regulating  the  disposition  of  mineral  lands  differ 
from  a  common-law  grant?  To  reach  a  solution  of  this  ques- 
tion, regard  must  be  had  to  the  statute  itself.  Section  232^ 
of  the  lievised  Statutes  of  the  United  States  provides:  "The 
locators  of  all  mining  locations  heretofore  made,  or  which  shall 
hereafter  be  made,  ....  shall  have  the  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface  included  within 
the  lines  of  their  locations,  and  of  all  veins,  lode.?,  and  ledge* 
throughout  their  entire  depth,  the  top  or  apex  of  which  liea 
inside  of  such  surface  lines  extended  downward  vertically^ 
although  such  veins,  lodes  or  ledges  may  so  far  depart  from 
a  perpendicular  in  their  course  downward  as  to  extend  outside- 
the  vertical  side  lines  of  such  surface  locations.  But  their 
right  of  possession  to  such  outside  parts  of  such  veins  or 
ledges  shall  be  confined  to  such  portions  thereof  as  lie  between 
vertical  planes  drawn  downward  as  aJbove  described,  through 
the  end  lines  of  their  locations  so  continued  in  their  ownt 
direction  that  such  planes  will  intersect  such  exterior  parts- 
of  such  veins  or  ledges.  And  nothing  in  this  section  shall 
authorize  the  locator  or  possessor  of  a  vein  or  lode  which, 
extends  in  its  downward  course  beyond  the  vertical  linea 
of  his  claim  to  enter  upon  the  surface  of  a  claim  owned  or 
possessed  by  another."  If  this  section  stood  alone,  it 
would  seem  to  restrict  the  rights  of  the  locator  to  the  use 
and  enjoyment  of  the  surface  only  for  the  purpose  of  following 
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ithe  vein  upon  its  strike  and  dip  under  the  prescribed  limita- 
"tione  as  to  adjoining  lands.  Reading  this  in  connection  with 
Ihe  ether  provisions  of  the  chapter,  however,  we  find  that  it  is 
■*1and8  valuable  for  minerals"  which  are  reserved  from  sale 
•except  as  otherwise  directed;  it  is  '^ajids"  in  which  the  de- 
posits are  found  which  are  open  to  occupation  and  purchase; 
it  is  'land  claimed  and  located  for  valuable  deposits'*  for 
Tvhich  the  patent  may  be  obtained;  and  it  is  by  virtue  of  the 
"title  secured  to  land  that  the  purchaser  obtains  any  right  what- 
ever with  reference  to  mineral  deposits  therein.  Upon  a 
valid  location  of  a  definite  portion  of  land  is  founded  the 
"right  of  possession.  The  patent  grants  the  fee,  not  to  the 
**''  surface  and  ledge  only,  but  to  the  land  containing  the 
apex  of  the  ledge.  The  right  to  follow  the  ledge  upon  its  dip 
l)etween  the  vertical  planes  of  the  parallel  end  lines  extending 
in  their  oiwn  direction,  when  it  departs  beyond  the  vertical 
■planes  of  the  side  lines,  is  expansion  of  the  rights  which  would 
1)6  conferred  by  a  common-law  grant.  On  the  other  hand,  this 
grant  is  subject  to  the  right  of  an  adjoining  locator  to  follow 
liis  vein  upon  its  course  downward  beneath  the  surface  included 
in  the  grant.  In  these  two  respects  only  do  the  rights  con- 
ferred by  the  statute  differ  from  those  held  under  a  common- 
law  grant.  "Except  as  modified  by  the  statute,  no  reason  is 
perceived  why  one  who  acquires  the  ownership  or  possession 
of  such  lands  should  not  hold  them  with  and  subject  to  the 
incidents  of  ownership  and  possession  at  the  common  law": 
Doe  V.  Waterloo  Min.  Co.,  54  Fed.  935;  Leadville  Min.  Co.  v. 
Fitzgerald,  4  Mor.  Min.  Rep.  385,  Fed.  Cas.  No.  8158. 

The  passage  quoted  from  the  opinion  of  Judge  Ross  in  Doe 
-V.  Waterloo  Min.  Co.,  54  Fed.  935,  is  directly  in  accord  with  the 
^ew  expressed  by  the  supreme  court  of  Dakota  in  Duggan  v. 
Davey,  4  Dak.  110,  26  K  W.  887,  as  well  as  with  the  result  of 
Xing  V.  Amy  etc.  Min.  Co.,  153  U.  S.  222, 14  Sup.  Ct.  Rep.  510. 
Jn  the  latter  case  the  defendant  was  the  owner  of  the  Amy 
■claim.  The  plaintiff  and  the  defendant  were  tenants  in  com- 
mon in  the  Nonconsolidated  claim,  having  a  common  boundary 
■with  the  Amy  on  the  north.  The  apex  of  the  vein  in  the  Amy 
■crossed  both  side  lines  and  passed  into  the  Noncoosolidated 
^across  the  commjon  boundary.  The  defendant  had  taken  a 
large  amount  of  ore  from  within  that  portion  of  the  Noncon- 
«olidated  east  of  a  plane  passing  downward  through  a  line 
parallel  with  the  end  lines  of  the  Amy  at  the  point  where  the 
■vein  passed  into  the  Nonconsolidated.    This  court   (King  v. 
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Amy  etc.  Min.  Co.,  9  Mont.  543,  24  Pac.  200)  held  that  this 
ore  belonged  to  the  defendant  by  virtue  of  its  right  to  follow 
the  vein  on  its  dip  toward  the  north.  Upon  appeal  the  su- 
preme court  of  the  United  States  reversed  the  judgment  of 
this  court,  holding  that  the  side  lines  of  the  Amy  were 
its  end  lines,  that  the  extralateral  rights  of  the  defend- 
ant **®  toward  the  north  were  limited  by  the  vertical  plane  of 
the  north  side  line;  and  that  the  plaintiff,  in  addition  to  a 
decree  of  partition  demanded  as  the  principal  relief,  was 
entitled  to  an  accounting  for  the  ores  in  controversy.  By 
reference  to  the  diagram  in  the  opinion  in  Ejng  v.  Amy 
etc.  Min.  Co.,  9  Mont.  569,  24  Pajc.  201,  it  will  be  seen 
that  the  apex  of  the  part  of  the  vein  to  which  the  ore  in 
controversy  belonged  was  not  in  the  Nonconsolidated,  but 
in  the  Amy  claim;  and  upon  no  other  theory  can  the  judg- 
ment of  the  supreme  court  of  the  United  States  be  justified 
than  that  the  owners  of  the  Nonconsolidated  were  entitled 
to  the  ore  by  virtue  of  the  common-law  right  under  their 
patent.  The  same  may  be  said  of  the  result  of  the  judgment 
in  Iron  Silver  Min.  Co.  v.  Elgin  Min.  etc  Co.,  118  U.  S.  196,  6 
Sup.  Ct.  Eep.  1177,  where  similar  conditions  existed  as  to 
the  apex  of  the  ore  in  controversy. 

Under  the  provisions  of  the  statute,  as  they  have  been  con- 
strued by  these  and  the  other  cases  heretofore  cited,  it  is 
only  the  locator,  or  his  successor,  or  a  patentee,  who  has  any 
right  to  follow  a  vein  into  the  boundaries  of  an  adjoining 
owner,  and  the  latter,  holding  under  a  location  or  patent,  is 
prima  fade  entitled  to  everything  beneath  his  surface.  He 
may  assert  this  prima  facie  title  to  prevent  intrusion  by  any- 
one who  cannot  show  that  he  comes  with  the  right  acquired 
by  a  compliance  with  the  provisions  of  the  statute.  This 
conclusion  is  also  in  accord  with  the  spirit  of  all  the  statutes 
regulating  the  disposition  of  the  public  lands,  which  make 
it  manifest  that  it  is  the  policy  of  the  government  to  grant 
every  right  therein,  except  where  express  reservation  is  made. 

Defendants  cite  and  rely  upon  Montana  Co.  v.  Clark,  42 
Fed.  626,  and  Driscoll  v.  Dunwoody,  7  Mont.  394,  16  Pac. 
726,  as  conclusive  of  their  contention.  It  is  true  that  in 
Montana  Co.  v,  Clark,  42  Fed.  626,  Judge  Knowles  reached 
a  conclusion  directly  contrary  to  that  here  stated,  but  that 
case  is  contrary  to  all  the  authorities  so  far  as  we  are  advised, 
and  does  not  meet  with  our  approval.  The  case  of  Driscoll  v. 
Dunwoody,  7  Mont.  394,  16  Pac  726,  is  not  pertinent,  as  it 


894  American  State  Reports,  Vol.  87.      [Montana, 

does  not  deal  with  any  phase  of  the  question  involved  in  the 
case  at  bar. 

140  rpjjQ  hearing  in  the  court  below  was  upon  oral  evidence 
and  affidavits.  Objection  was  made  by  defendants  to  the  in- 
troduction of  two  of  the  affidavits  offered  by  plaintiff,  on  the 
ground  that  they  were  immaterial  and  incompetent.  The  ob- 
jection was  overruled.  Defendamts  allege  error.  We  have  ex- 
amined the  affidavits  in  question,  and  conclude  that  the  court 
committed  no  prejudicial  error  in  admitting  and  considering 
them.  One  of  them  was  immaterial,  but  it  is  apparent  that, 
if  it  had  been  excluded,  the  result  would  not  have  been  differ- 
emt. 

The  order  of  the  district  oonrt  is  affirmed. 


The  Granting  of  an  Injunction  rests  within  the  sound  discretion 
of  the  trial  court,  and  its  action  cannot  be  disturbed  In  the  ab- 
sence of  clear  proof  of  an  abuse  of  such  discretion:  Grey  r.  Mayor 
etc,  60  N.  J.  Eq.  385,  83  Am.  St.  Rep.  642,  45  Atl.  994;  Piatt  v. 
Waterbury,  72  Conn.  531,  77  Am.  St.  Rep.  335,  45  Atl.  154. 

Mines— Extralateral  Bights.— A  patentee  of  a  mining  claim  has 
the  right  respecting  any  lode,  the  apex  of  which  is  within  the  lines 
of  his  location,  to  follow  such  lode  downward  on  its  dip  beyond  the 
side  lines  of  his  claim:  See  the  monographic  notes  to  Catron  v. 
Old,  68  Am.  St.  Rep.  265;  McClintock  v.  Bryden,  63  Am.  Dec.  108. 
But  if  the  apex  of  the  vein  passes  through  one  of  the  parallel  end 
lines  and  a  side  line,  the  extralateral  rights  are  bounded  by  the 
vertical  plane  of  such  end  line  and  a  parallel  plane  passing  down- 
ward through  the  point  where  the  apex  crosses  the  side  line:  Fitz- 
gerald V.  Clark,  17  Mont.  100,  52  Am.  St.  Rep.  665,  42  Pac.  273. 
See,  In  this  connection,  Argonaut  Min.  Co.  v.  Kennedy  Mln.  etc. 
Co.,  131  Cal.  15,  82  Am.  St.  Rep.  317,  63  Pac.  148;  Butte  etc.  Min. 
Co.  V.  Societe  Anonyme  des  Mines,  23  Mont.  177,  75  Am.  St.  Rep. 
505,  '58  Pac.  111.  On  cross  or  intersecting  lodes,  consult  the  note 
to  Calhoun  Gold  Mln.  Co.  v.  Ajax  Gold  Min.  Co.,  83  Am.  St.  Rep. 
41-44.  On  what  Is  Included  in  patents  for  mineral  lands,  see  the 
monographic  note  to  Catron  y.  Old,  58  Am.  St  Rep.  263-280. 


A 
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McKAY  V.  McDOUGALL. 
[25  Mont  268,  64  Pac.  669.] 

MINING  CLAIM— ABANDONMENT  AND  FORFEITURE.— 
AN  INSTRUCTION  that  a  location  of  a  placer  claim  on  ground  al- 
ready located  is  a  nullity,  unless  the  jury  believe  from  the  evidence 
that  the  prior  locator  had  abandoned  the  claim  without  any  inten- 
tion to  return,  Is  erroneous.  It  excludes  the  question  of  forfeiture^ 
<p.  897.) 

MINING  CLAIM.— AN  ABANDONMENT  of  a  mining  claim 
takes  place  when  the  locator  voluntarily  leaves  It  to  be  appropriated 
by  the  next  comer,  without  any  intention  to  claim  It  again,  and  re- 
gardless of  what  may  become  of  it  in  the  future,    (p.  S97.) 

MINING  CLAIMS.— A  FORFEITURE  of  a  mining  claim 
takes  place  by  operation  of  law,  without  regard  to  the  Intention 
of  the  locator,  whenever  he  neglects  to  make  the  required  annual 
expenditure  on  the  claim  Avithin  the  time  allowed,     (p.  397.) 

MINING  CLAIM— DISCOVERY  AND  LOCATION.— In  the 
absence  of  a  state  statute  or  a  local  rule  or  custom,  a  compliance 
with  the  statutes  of  the  United  States  as  to  the  discovery  and 
marking  the  boiindaries  of  a  placer  claim  is  sufficient,    (pp.  398,  399.) 

MINING  CLAIM— LOCATION.— IT  IS  FOR  THE  JURY  to 
say  whether  the  evidence  shows  a  valid  location  of  a  mining 'claim, 

(p.  31)9,> 

MINING  CLAIM.— THE  QUESTION  OF  FORFEITURE  of  a 
mining  claim  is  for  the  jury,  upon  the  evidence,    (p.  399.) 

MINING  CLAIM— FORFEITURE.— WORK  MAY  BE  RE- 
SUMED on  a  mining  claim  after  the  initiation  of  a  second  location,. 
so  as  to  save  the  forfeiture,    (p.  401.) 

MINING  CLAIM.— THE  TERM  "LOCATION,"  In  Montana, 
comprehends  all  the  several  steps  necessary  to  make  a  complete 
location,  and  does  not  mean  the  Initiation  of  a  location  by  entry 
and  performance  of  the  first  necessary  step.     (p.  401.) 

MINING  CLAIM-FORFEITURE.— IT  IS  ONLY  BY  A  COM- 
PLETE RELOCATION  after  default  of  the  first  locator  that  a  for- 
feiture of  a  mining  claim  Is  wrought,    (p.  402.) 

MINING  CLAIM -RELOCATION— EVIDENCE.— Where  the 
plaintiff  located  a  placer  claim  on  ground  already  located  by  a  third 
person,  and  subsequently  the  defendant  located  the  same  ground, 
but  his  notice  being  defective  he  filed  an  amended  one,  and  mean- 
while the  plaintiff  had  resumed  work,  the  amended  notice  is  ad- 
missible in  an  action  to  determine  the  confiicting  rights,  upon  the 
theory  that  If  the  location  of  the  third  person  was  valid  when  the 
plaintiff's  was  made,  the  latter  was  void.  In  which  event  the  de- 
fendant's title  would  be  good.    (pp.  402,  403.) 

Lew  L.  Callaway,  for  the  appellant. 

W.  A.  dark,  for  the  respondent. 

**•  BEANTLY,  C.  J.  Action  by  plaintiff  for  damages  for 
alleged  trespaases  upon  the  Shoo  Fly  Gulch  placer  claim,  situ- 
ate in  Madison  comity,  for  a  perpetual  injunction  restraining 
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defendant  from  further  treepassing  thereon,  and  for  a  decree 
quieting  plaintiff's  title.  The  defendant  denies  plaintiff's 
title,  sets  up  a  counterclaim  alleging  title  in  himself,  and 
•demands  judgment  for  damages  and  for  injunction. 

The  opinion  rendered  on  a  former  appeal,  reveising  a  judg- 
tnent  in  favor  of  the  defendant  herein  and  remanding  the  cause, 
is  reported  in  McKay  r.  McDougall,  19  Mont.  488,  48  Pac. 
988.  The  pleadings  having  been  amended  to  conform  to  the 
suggestions  made  by  this  court  in  that  opinion,  a  trial  was  had 
upon  the  ***  nDerite,  resulting  in  a  verdict  for  the  defendant 
for  eighteen  hundred  dollars.  Judgment  was  entered  for  this 
amount  and  for  costs,  and  also  perpetually  enjoining  the  plain- 
tiff from  asserting  any  claim  to  the  ground  in  controversy. 
From  this  judgment  and  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  has  appealed. 

At  the  trial  the  plaintiff  rested  his  claim  of  title  upon  a 
location  of  the  ground  in  controversy  as  the  Shoo  Fly  Gulch 
placer  claim,  made  by  himself  and  one  Thujgood  in  July,  1877. 
A  notice  or  declaratory  statement  of  this  location  was  filed 
for  record  with  the  clerk  of  Madison  county  on  July  22d.  It 
was  signed  by  both  locators,  but  was  not  verified.  Plaintiff 
thereafter,  by  mesne  conveyances,  acquired  Thurgood's  inter- 
est. The  defendant,  denying  any  title  in  plaintiff,  claimed 
title  under  a  location  called  the  "Humbug  Placer,"  made  on 
July  22,  1893,  a  notice  of  which  was  recorded  on  August  9, 
1893,  and  an  amended  location  made  on  September  1,  1894. 
The  three  contentions  made  at  the  trial  were  upon  the  ques- 
tions whether  the  ground  in  controversy  was  subject  to  location 
at  the  time  plaintiff's  location  was  made,  whether  the  plaintiff 
had  failed  to  represent  the  Shoo  Fly  Gulch  claim  during  the 
year  1892,  and  whether  the  plaintiff  resumed  work  before 
defendant  located  the  ground  as  the  Humbug  Placer,  either 
by  what  he  did  on  the  ground  in  1893,  or  by  his  amended 
location  made  in  1894.  All  these  questions  were  fairly  within 
the  issues  made  by  the  pleadings,  as  appears  from  a  synopsis 
of  thean  set  out  in  the  statement  preceding  the  opinion  on 
the  former  appeal,  and  the  integrity  of  the  judgment  of  the 
district  court  turns  upon  the  correctness  of  the  instructions 
submitted  to  the  jury  upon  these  issues. 

1.  Evidence  was  introduced  tending  to  show  that  the  ground 
in  controversy  was  located  as  a  placer  claim  by  one  Sholes  and 
others  in  June,  1876.  Sholes  himself,  who  testified  in  the 
<awe,  stated  that  he  saw  the  plaintiff  upon  the  ground  early 
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in  1877,  but  that  as  his  time  had  not  expired  he  was  not  un- 
easy. In  another  place  in  his  testimony  he  says  that  while 
he  and  his  associates  worked  in  the  neighboring  gulches  until 
1880,  when  '^^^  he  sold  out,  they  never  did  any  work  upon 
the  ground  claimed  by  plaintiff  in  the  way  of  mining,  except 
"to  repres'ent  the  gulch/*  Prom  other  evidence  in  the  case 
it  appeared  that  there  was  not  water  enough  in  the  gulch  for 
mining  purposes,  and  that  all  the  work  done  there  stiibsequently 
was  by  means  of  water  brought  in  from  other  sources.  There 
was  also  some  evidence  from  which  it  might  be  inferred  that 
work  had  been  done  upon  the  ground  in  1869,  but  that  none 
had  been  done  thereafter  until  plaintiff  made  his  location. 
There  is  no  other  evidence  in  the  record  that  Sholes  and  his 
associates  did  any  work  upon  the  claim  at' any  time  after  the 
date  of  their  location.  Upon  this  ■evidence  the  court,  after 
stating  correctly  to  the  jury  the  steps  necessary  to  make  a 
valid  location  of  a  placer  'Claim  in  1876,  instructed  them  as 
follows :  "And  if  you  find  from  the  evidence  that  the  said  Clark 
M,  'Sholes  and  his  associates  in  June,  1876,  did  make  a  dis- 
covery of  placer  gold  on  the  unoccupied  lands  of  the  United 
States,  and  on  the  premises  in  controversy,  and  did  make  a 
location  thereof,  and  mark  the  boundaries  thereof  so  that  they 
could  be  readily  traced,  then  the  court  instructs  you  that  as 
a  matter  of  law  the  said  Sholes  and  his  associates  were  the 
owners  of,  'and  entitled  to  the  possession  of,  said  claim  against 
all  the  world,  and  were  in  law  in  possession  thereof,  so  long^ 
as  they  complied  with  the  laws  of  the  United  States ;  and  any 
location  placed  thereon  or  attempted  to  be  put  upon  said  prem- 
ises by  the  plaintiff  while  such  prior  location  was  valid  and 
srubsisting  was  a  nullity  and  conferred  no  rights  upon  plain- 
tiff, and  he  woidd  be  a  trespasser,  under  the  law,  unless  yon 
further  believe  from  the  evidence  that  the  said  Clark  M. 
Sholes  and  his  associates  abandoned  said  placer  claim  and  left 
the  same  without  any  intention  of  returning  thereto  prior  to 
July,  1877,  when  the  plaintiff,  McKay,  claims  to  have  made 
his  location  thereof."  Upon  the  facts  in  evidence  before  the 
jury  upon  this  branch  of  the  case,  this  instruction  was  clearly 
misleading.  For,  while  failure  to  represent  a  mining  claim, 
with  other  facts  showing  intention,  may  leave  room  for  an 
inference  of  abandonment  by  the  locator,  ^^  there  may  be  a 
forfeiture  of  all  right  by  the  mere  failure  where  the  inten- 
tion to  abandon  does  not  exist.  Abandonment,  as  applied  to 
mining  claims  held  by  location  merely,  takes  place  only  when 
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the  locator  volnntarily  leaves  his  claim  to  be  appropriated  by 
the  n'cxt  cornier,  without  any  intention  to  retake  or  claim  it 
Again,  and  regardless  of  what  may  become  of  it  in  the  future. 
A  forfeiture  takes  place  by  operation  of  law,  without  regard 
to  the  intention  of  the  appropriator,  whenever  he  neglects 
to  preserve  his  right  by  complying  with  the  conditions  imposed 
by  law;  that  is,  to  make  the  required  annual  expenditures 
upon  the  claim  within  the  time  allowed.  The  former  involves 
an  inquiry  of  fact  as  to  the  intention  as  well  as  the  act;  in 
regard  to  the  latter  the  inquiry  is:  Has  the  required  expendi- 
ture been  made  as  the  law  commands?  We  are  of  the  opin- 
ion that  while  there  is,  perhaps,  sufficient  evidence  upon  which 
to  base  an  inf  erenc.e  that  Sholes  and  his  associates  had  aban- 
■doned  their  claim  at  the  time  plaintiff's  location  was  made, 
the  question  whether  they  had  forfeited  their  rights  by  failure 
to  represent  the  claim  before  that  time  was  also  fairly  pre- 
•sented,  and  should  have  been  submitted  to  the  jury  under 
proper  instructions.  The  paragraph  quoted  is  correct  upon 
the  question  of  abandonment,  this  term  being  clearly  defined 
in  a  following  paragraph ;  but  it  should  have  gone  further,  and 
submitted,  also,  the  question  of  forfeiture.  The  logical  effect 
of  it  is  to  exclude  this  question  from  the  consideration  of  the 
jury  altogether.  In  this  connection  the  court  should  also 
have  laid  down  the  correct  rule  as  to  the  time  within  which 
Sholes  and  his  associates  were  obliged  to  do  their  annual  rep- 
resentation work  in  order  to  save  a  forfeiture.  Under  the 
act  of  Congress  of  May  10,  1872  (17  Stats,  at  Large,  p.  92,  sec. 
5),  the  year  within  which  the  required  expenditure  must  be 
made  upon  all  claims  theretofore  or  thereafter  located  was 
computed  from  the  date  of  the  respective  locations.  As  to 
claims  located  prior  to  the  passage  of  that  act  the  rule  was 
changed  by  acts  of  Congress  of  March  1,  1873,  and  June  6, 
187-1,  respectively  (17  Stats,  at  Large,  483;  18  Stats,  at  Large, 
61),  so  that  after  January  1,  ^^^  1875,  the  year  was  com- 
puted from  the  first  day  of  January  in  each  year.  As  to 
claims  located  after  May  10,  1872,  the  rule  remained  as  pro- 
vided in  the  act  of  that  date  until  the  act  of  Congress  of 
January  22,  1880  (21  Stats,  at  Large,  61),  which  so  amended 
the  act  of  May  10,  1872,  as  to  permit  the  time  of  representa- 
tion to  be  computed  from  the  first  day  of  January  "succeed- 
ing the  date  of  location,''  and  the  provision  was  made  applica- 
1)1  e  to  all  claims,  whether  located  before  or  after  the  amend- 
ing act:  Lindley  on  Mines,  sec.  621;  Hall  v.  Hale,  8  Colo. 
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351,  8  Pac.  580;  Belk  v.  Meagher,  104  U.  S.  279.  The  court 
having  already,  in  another  paragraph  of  the  instructions,  laid 
down  th'e  rule  correctly  as  to  when  the  representation  should 
have  heen  done  by  the  plaintiff  in  order  to  prevent  a  forfeit- 
ure in  1892,  the  jury,  in  the  absence  of  the  specific  instruc- 
tion as  to  the  rule  applicable  in  1876-77,  were  doubtless  led 
to  infer  that  the  same  rule  applied  in  bath  cases.  Under  this 
view  the  jury  might  well  conclude  that  the  location  made  by 
plaintiff  in  July,  1877,  was  void  from  the  beginning,  because 
it  was  made  on  land  still  subject  to  the  claim  of  Sholes  and 
his  associates,  whereas,  from  the  evidence,  and  under  a  proper 
instruction,  they  might  have  reached  the  conclusion  that  the 
Sholes  location  was  forfeited  for  want  of  representation  prior 
to  the  end  of  June,  1877. 

In  what  we  have  just  said  with  reference  to  the  Sholes  loca- 
tion we  have  proceeded  upon  the  assumption  that  there  was 
evidence  enough  to  go  to  the  jury  upon  the  question  whether 
the  acts  done  upooi  the  ground  by  Sholes  and  his  associates 
in  June,  1876,  made  it  a  valid  location.  At  that  time  the 
statute  of  the  territory  of  Montana  requiring  a  record  of  a 
verified  notice  or  declaratory  statement  of  location  did  not 
include  placer  claims.  It  applied  only  to  lode  locations  until 
the  passage  of  the  act  of  March  5,  1883  (Sess.  Laws  1883, 
p.  95),  which  was  amendatory  of  the  Eevised  Statutes  of  1879, 
and  made  ell  locations  subject  to  the  same  rule.  In  the  ab- 
sence of  a  statute  making  additional  requirements,  or  a  local 
rule  or  cnisitom  (and  none  was  proven  in  this  case),  a  com- 
pliance with  the  statutes  *^*  of  the  United  States  as  to  dis- 
covery and  marking  of  the  boundaries  was  suflficient.  It  was 
for  the  jury  to  say  whether  the  evidence  showed  such  a  com- 
pliance, though  the  monuments  put  upon  the  ground  to  indi- 
cate the  exterior  boundaries  were  few  and  placed  at  great  in- 
tervals. The  court  could  not  say,  as  a  matter  of  law,  that  the 
facts  did  not  show  a  valid  location. 

2.  It  -was  also  a  question  for  the  jury,  upon  the  e^dence, 
whether  the  plaintiff  had  suffered  a  forfeiture  of  his  rights  by 
a  failure  to  represent  his  claim  in  1892,  as  well  as  whether 
he  had  resumed  work  in  good  faith  before  the  Humbug  Placer 
was  located.  The  plaintiff  contends  that  it  is  shown  by  un- 
contradicted evidence  that  he  did  several  hundred  dollars' 
worth  of  work  on  his  claim  in  1892.  He  also  asserts  that, 
if  it  be  conceded  that  he  did  no  work  at  all  during  that  year, 
yet  there  is  no  controversy  but  that  the  evidence  shows  that 
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he  resumed  work  in  good  faith  before  the  defendant  made 
any  location.  Aa  to  work  done  in  1892  plaintiff's  position  is 
sustained  by  his  own  testimony;  on  the  other  hand,  the  tes- 
timony of  the  defendant  tends  to  show  that  plaintiff  did  no 
work  at  all,  but  that  the  excavation  and  removal  of  dirt  from 
the  gulch,  which  plaintiff  claims  to  have  done  by  the  use  of 
water  from  a  ditch  passing  round  the  head  of  the  gulch  to 
other  claims,  was  done  by  waste  water  from  this  ditch  or  by 
a  cloudburst  long  before  1892,  and  that  plaintiff  had  nothing 
whatever  to  do  with  it.  There  was  thus  a  direct  and  sub- 
stantial conflict  in  their  statements.  There  is,  however,  no 
substantial  conflict  in  the  evidence  introduced  by  the  plaintiff 
to  show  that  he  did  a  large  amount  of  work  upon  the  claim  in 
1893,  after  the  defendant  entered  thereon,  and  during  189-i, 
prior  to  September  1st.  Indeed,  a  considerable  portion  of 
the  judgment  recovered  by  the  defendant  was  for  gold  taken 
out  by  the  plaintiff  between  July  22,  1893,  and  September  1, 
1891,  the  date  of  defendant's  amended  location.  The  facts 
connected  with  defendanlt's  location  are  that  he  entered  upon 
the  land  in  July,  1893.  Having  found  gold,  he  marked  the 
boundaries  of  his  claim  running  up  the  gulch  with  monuments, 
which  the  jury  evidently  found  ^****  sufficient  to  identify  the 
claim.  Thereupon  he  filed  his  notice  for  record  with  the 
county  clerk,  but  it  was  not  verified  as  required  by  the  stat- 
ute, and  was  defective  in  other  particulars.  After  this  suit 
was  begun  by  plaintiff,  and  after  plaintiff  had  commenced  to 
"work  the  mine  thoroughly,*'  as  he  says,  the  defendant  filed 
his  amended  notice  of  location.  This  amended  notice  was 
sufficient  in  substance,  and  would,  in  the  absence  of  any  other 
rights,  establish  defendant's  title  to  the  Humbug  Placer.  The 
question,  therefore,  is :  Did  plaintiff's  resumption  of  work,  and 
its  continuance  thereafter,  prevent  a  forfeiture  in  favor  of 
the  defendant's  location  initiated  before  a  resumption  of  work, 
but  not  completed  until  some  fourteen  months  after?  The 
trial  court  was  of  the  opinion  that  it  did  not,  as  appears  from 
the  following  instruction  submitted  to  the  jury  upon  this, 
branch  of  the  case:  "The  court  instructs  the  jury  that,  in 
order  to  prevent  a  forfeiture  for  failure  to  perform  assess- 
ment work  required  by  law,  the  claimant  must  resume  in 
good  faith,  and  prosecute  the  same  continuously  and  without 
"Unreasonable  interruption  until  the  full  amount  of  labor  is 
performed.  Nothing  less  than  the  outward  manifestation  of 
intent  to  atone  for  the  delinquency  by  diligent  continuous 
prosecution  of  substantial  and  valuable  development  work  will 
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satisfy  the  law;  that,  while  "the  claim  will  be  protected  from 
relocation  so  long  as  the  claimant  is  actually  engaged  in  mak- 
ing up  the  deficiencies,  a  suspension  of  work  for  any  appre- 
ciable period  before  the  full  amount  required  has  been  per- 
formed will  subject  the  claim  to  relocation,  and  the  right  to 
resume  work  is  lost,  where  a  qualified  relocator  enters  and 
initiates  a  location,  and  a  resumption  of  work  upon  a  claim 
between  the  initiatory  and  final  acts  of  relocation  is  of  no 
avail.  And  if  you  believe  from  the  evidence  in  this  case  that 
the  plaintiff  had  failed  to  represent  said  placer  claim  for  the 
year  1893,  and  that  the  defendant  entered  upon  said  premises 
and  proceeded  to  initiate  a  relocation  thereof  prior  to  the 
plamtiff  commencing  work,  then  any  work  done  by  the  plain- 
tiff after  the  initiation  of  said  relocation  will  not  avail  him 
or  save  hia  rights  in  the  premises,  ^*^  and  you  must  find  for 
the  defendant,"  This  paragraph,  except  the  last  sentence,  is 
taken  from  the  text  of  Mr.  Lindley,  on  pages  825,  826.  While 
we  agree  that  it  states  the  law  correctly  as  to  good  faith  and 
diligence  in  the  prosecution  of  the  work  after  resumption,  wa 
dissent  from  this  learned  author's  view  that  work  may  not 
be  resumed  after  the  entry  of  the  relocator  and  the  initiation 
of  the  second  location,  so  as  to  save  the  forfeiture.  Whatever 
may  be  the  rule  in  other  jurisdictions,  under  local  statutes 
requiring  work  of  considerable  amount  to  be  done  by  the  re- 
locator in  order  to  complete  his  relocation,  which  is  also  the 
case  under  our  present  statute  (Pol.  Code,  sec.  3615),  the 
rule  applicable  under  the  statute  in  force  in  this  state 
untU  July  1,  1895  (Comp.  Stats.  1887,  div.  5,  sec.  1477), 
is  stated  in  Genu  v.  Eussell,  3  Mont.  358,  as  follows:  "The 
law  contemplates  that  the  location  of  a  mining  claim  shall 
comjist  of  a  number  of  distinct  acts,  which  are  independent 
of  each  other.  The  last  that  may  be  done  does  not  relate  back 
to  the  first,  and  all  must  be  performed  before  a  legal  location 
exists.  The  owner  of  the  lode  which  has  become  subject  to  re- 
location can  resume  work  thereon  at  any  time  prior  to  the 
performance  of  all  these  acts.  The  appellant  could  not  make 
a  valid  location  of  the  Empire  lode  until  he  had  marked  the 
boundaries  so  that  they  could  be  traced  readily  by  means  of 
stakes,  monuments,  natural  objects,  or  any  other  certain 
means.  The  resumption  of  labor  in  good  faith  by  the  re- 
spondent before  the  appellant  perfected  his  location  ren- 
dered nuU  the  prior  acts  of  the  appellant.''  The  rule  as 
thus  stated  necessarily  results  from  the  signification  given 
to  the  term  "location"  used  in  the  statute:  U.  S.  Eev.  Stats., 
Am.  St  Rep.,  Vol.  LXXXVII-26 
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eec.  2324.  The  territorial  supreme  court  understood  it  in  its 
broadest  sense,  comprehending  all  the  several  steps  necessary 
to  malce  ft  complete  location.  Under  the  rule  adopted  by 
other  courts,  and  as  stated  by  Mr.  Lindley,  supra,  the  term  is 
held  to  mean  the  initiation  of  a  location  by  entry  and  perf  orm- 
ence  of  the  first  necessary  step.  While  there  is  much  to  be 
said  in  favor  of  this  latter  view,  the  argument  is  not  so  over- 
whelming that  we  feel  justified  in  departing  from  the  rule 
es  laid  down  in  Gonu  v.  Eussell,  3  Mont.  358. 

^^"^  In  the  first  paragraph  of  this  opinion  we  spoke  gen- 
erally of  a  forfeiture  as  the  result  of  a  default  ooi  the  part  of 
the  first  locator.  Speaking  accurately,  it  is  only  by  a  com- 
plete relocation  by  another  after  default  of  the  first  locator 
that  a  forfeiture  is  wrought.  This  statement  is  fully  in  ac- 
cord with  Mr.  Lindley's  view  in  his  text,  at  page  820,  and  it 
is  the  only  logical  view.  It  will  not  be  contended  that  if 
A,  for  example,  enters  upon  a  claim  located  by  B,  which  is 
subject  to  forfeiture,  with  the  intention  to  relocate  it,  and 
takes  one  or  more  of  the  necessary  steps  to  that  end,  but 
abandons  his  purpose  before  he  completes  the  relocation,  B's 
rights  will  be  thus  effectually  forfeited.  If  Congress  had  in- 
tended this,  the  idea  would  doubtless  have  been  expressed  by 
use  of  some  other  term  less  comprehensive  in  meaning  than 
the  term  ^location."  The  rule  as  stated  in  Gonu  v.  Russell, 
3  Mont.  358,  is  therefore  logical  and  sound.  In  any  event, 
we  do  not  feel  disposed  to  reject  it,  especially  in  view  of  the 
fact  that  it  has  so  long  stood  as  the  rule  in  this  jurisdiction, 
and  impliedly  at  least  has  twice  been  approved  by  this  court: 
Eonaker  v.  Martin,  11  Mont.  91,  27  Pac.  397;  Hirschler  v. 
McKendricks,  16  Mont.  211,  40  Pac.  290. 

The  location  of  the  defendant,  which  was  not  completed 
until  Septemher  1,  1894,  did  not  cut  off  the  right  of  plaintiff 
to  resume  work  at  any  time  prior  to  that  date,  provided  his 
location  was  valid  in  the  first  instance  and  had  not  been  aban- 
doned, and  provided,  also,  that  under  the  rule  in  Honaker  v. 
Hartin,  11  Mont.  91,  27  Pac.  397,  and  Hirschler  v.  McKen- 
dricks,  16  Mont.  211,  40  Pac.  290,  he  diligently  prosecuted 
the  work  without  unreasonalble  interruption  until  the  full 
^  amount  was  performed.  Of  course,  if  upon  another  trial  it 
fihould  appear  that  the  plaintiff  abandoned  his  location  at  any 
time  before  July,  1893,  he  would  have  no  right  to  the  ground 
trhatever. 

3.  Plaintiff  contends  that  the  trial  court  erred  in  overrul- 
ing his  objection  to  the  introduction  in  evidence  of  a  copy  of 
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defendant's  amended  notice  of  location.  Upon  the  theory  that 
the  Sholes  location  was  a  valid^  subsisting  one  at  the  time 
plaintiff  entered  and  made  his  location,  the  latter  was  void 
ab  initio  "^^  and  imparted  no  title.  In  that  case  defend- 
ant's title  would  be  good.  His  record  of  September  1,  1894, 
cured  all  defects  in  the  original  notice,  and  made  the  loca- 
tion ^alid  except  as  to  intervening  rights. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 
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4.  Prospecting  and  Discovery, 
6.     Services  of  Watchman. 

6.  Work  on  One  Claim  for  Benefit  of  AIL 

7.  Excuse  for  Nonperformance, 

A.  Ouster  and  Adverse  PossessloiB. 

B.  Fraud  and  Conspiracy. 

C.  Application  for  Patent. 
IV.    Pleading. 

V.    Evidence. 

a.  Of  Abandonment  in  General. 

b.  Of  Forfeiture  in  General. 

c.  Burden  of  Proof. 

VL    Resumption  of  Assessment  Work. 

I,    Abandonment.' 

a.    Definition  and  General  Principles.— The  abandonment  Of  A 

mining  claim  takes  place  only  when  the  locator  voluntarily  leaves 

It  to  be  appropriated  by  the  next  comer  without  any  intention  to 

retake  or  claim  it  again,  aud  regardless  of  what  may  become  of  it 
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In  the  future.  The  dnlm  then  becomes  a  part  of  the  public  do- 
main, subject  to  sale  and  disposition  by  the  government,  and  open 
to  location  by  other  persons.  Abandonment  rests  on  Intention  as 
well  as  the  acts  accompanying  the  Intention.  It  Involves  a  ques- 
tion of  fact  as  to  both.  The  paramount  question  Is  the  Intention 
of  the  party  against  whom  the  abandonment  Is  asserted,  for 
there  can  be  no  strict  abandonment  of  property  without  an  intent 
to  abandon:  Kinney  v.  Fleming  (Ariz.),  56  Pac.  723;  Richardson  v. 
McNulty,  24  Cal.  339;  St.  John  v.  KIdd,  26  Cal.  263,  271;  Niles  v. 
Kennan,  27  Colo.  502,  62  Pac.  360;  McKay  v.  McDougall,  25  Mont. 
258,  ante,  p.  395,  64  Pac.  669;  Mallett  r.  Uncle  Sam  etc.  Min.  Co., 
1  Nev.  188,  90  Am.  Dec.  484;  Oreamuno  v.  Uncle  Sam  etc.  Min. 
Co..  1  Nov.  215;  Marshall  v.  Harney  Peak  etc.  Co.,  1  S.  Dak.  350,  47 
N.  W.  290. 

Whenever  the  intention  and  the  actual  surrender  of  a  claim  unite, 
the  abandonment  Is  complete  and  operates  instanter.  Lapse  of  time 
is  not  essential,  though  it  may  be  a  circumstance,  with  others,  to 
prove  an  intent  to  abandon:  Davis  v.  Butler,  6  Cal.  510;  Waring 
V.  Crow,  11  Cal.  366;  Derry  v.  Ross,  5  Colo.  295;  Mallett  v.  Uncle 
Sam  etc.  Min.  Co.,  I  Nev.  188,  90  Am.  Dec.  484;  Harkrader  v.  Car- 
roll, 76  Fed.  474.  "If  the  intent  has  been  formed  and  once  acted 
upon,  the  abandonment  is  as  absolute  'if  it  exists  for  a  minute 
or  a  second,  as  though  it  continued  for  years' ":  Trevaskis  v.  Peard, 
111  Cal.  599,  605,  44  Pac.  246. 

The  animus  revertendi  is  the  simple  test  The  Inducement  that 
keeps  alive  the  intent  to  return  cannot  affect  the  decision  of  the 
question:  Stone  v.  Geyser  Quicksilver  Min.  Co.,  52  Cal.  315.  But 
there  must  be  an  abandonment  in  fact  The  mere  belief  of  the 
relocator  or  of  the  public  is  not  enough:  Stone  v.  Geyser  Quicksilver 
Min.  Co.,  52  Cal.  315;  Phenlx  etc.  Min.  Co.  y.  Lawrence,  55  Cal.  143. 
b.  What  Amounts  to  Abandonment.— The  question  of  intention 
and  of  abandonment  is  one  of  fact  to  be  determined  from  all  the 
facts  and  circumstances  of  the  case:  Myers  v.  Spooner,  55  Cal.  257; 
McCann  v.  McMillan,  129  Cal.  350,  62  Pac.  31;  Weill  v.  Lucerne 
Min,  Co.,  11  Nev.  200;  Marshall  v.  Harney  Peak  etc.  Mfg.  Co.,  1 
S.  Dak.  350,  47  N.  W.  290.  The  following  facts  are  sufficient  to 
constitute  an  abandonment:  Where  the  owner  of  a  claim,  which 
was  erroneously  included  in  a  sale  under  a  decree  of  court,  moves 
his  effects  from  the  claim,  and  absents  himself  for  two  years,  al- 
lowing the  purchasers  to  work  it  without  objection,  although  know- 
ing that  their  title  was  Invalid,  and  intending  to  claim  it  if  their 
development  rendered  it  profitable  to  do  so:  Trevaskis  y.  Peard,  111 
Cat  599,  44  Pac.  246;  where  the  claimant  removes  from  the  claim 
to  mine  in  another  part  of  the  country,  where  he  remains  two 
years,  and  declares  that  he  has  abandoned  the  claim  and  will  not 
return  to  it  to  work:  Trevaskis  v.  Peard,  111  Cal.  599,  44  Pac.  246; 
where  the  locator  fails  to  perform  the  amount  of  work  on  the  claim 
prescribed  by  law  or  local  regulations:  Depuy  y.  Williams,  26  CaL 
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309;  Kramer  T.  Settle,  1  Idaho,  485;  where  a  locator  of  a  claim 
permits  an  adjoining  occupant  to  patent  that  part  of  his  claim 
on  which  his  discovery  shaft  is  located  the  remainder  reverts  to  the 
condition  of  public  land:  Miller  v.  Girard,  3  Colo,  App,  278,  33  Pac. 
69;  citing  Gwillim  v.  Donnellan,  115  U.  S.  45,  5  Sup.  Ct  Rep.  1110; 
and  where  one  abandons  his  application  for  a  patent  and  ceases 
to  worli,  without  having  obtained  a  certificate  of  purchase,  the 
claim  is  open  to  relocation:  South  End  Min.  Co.  v.  Tinney,  22  Nev. 
19,   35   Pac.   89. 

On  the  other  hand  the  following  facts  do  not  constitute  an 
abandonment:  Where  a  tenant  In  common  or  a  partner  goes  awny 
and  remains  from  the  premises,  leaving  his  associates  in  possession: 
Waring  v.  Crow,  11  Cal.  366;  where  one  co-owner  attempts  to  ex- 
clude another  by  a  relocation:  Hulst  v.  Doerstler,  11  S.  Dak.  14, 
75  N.  W.  270;  where  one  of  two  discoverers  acquires  the  interest 
of  the  other,  and  then  erases  the  name  of  the  latter  from  the  no- 
tice of  discovery,  changes  the  date  thereof  from  the  time  of  dis- 
covery to  the  time  of  acquiring  the  whole  interest,  and  continues 
in  possession,  developing  the  claim  and  claiming  in  good  faith  to 
be  the  owner:  Omar  v.  Soper,  11  Colo.  380,  7  Am.  St.  Rep.  246,  18 
Pac.  443;  where  one  is  driven  away  from  his  mine  by  Indians, 
leaves  his  tools  in  an  adjacent  mine,  and  does  not  return  before 
a  relocation,  for  the  reason  that  he  supposes  the  Indian  hostilities 
continue,  and  because  of  the  required  expenditure  of  money,  and 
the  belief  that  he  has  done  suflicient  worlj:  Morenhaut  v.  Wilson, 
52  Cal,  263;  where  one  or  more  parties  first  locating  mining  ground 
afterward  make  a  location  on  the  same  lode,  with  the  names  of 
others  added  to  the  notice,  it  appearing  that  at  the  time  of  the 
second  location  the  ground  was  undeveloped,  and  that  it  was  not 
known  that  the  notices  were  upon  the  same  lode,  and  that  the  sec- 
ond notice  was  posted  to  protect  the  original  location:  Weill  v. 
Lucerne  Min.  Co.,  11  Nev.  200;  where  the  notice  of  location,  as  re- 
corded, is  changed  as  to  the  course  of  the  vein:  Gleeson  v.  Martin 
White  Min.  Co.,  13  Nev.  442;  where  the  right  to  the  claim  is  con- 
tinued in  another  by  any  of  the  modes  known  to  the  law  for  the 
transfer  of  property:  Richardson  v,  McNulty,  24  Cal,  339,  345;  and 
an  allegation  that  the  plaintiff's  claim  has  been  abandoned  by  be- 
ing sold  under  execution  is  properly  stricken  out  and  the  evidence 
thereof  properly  excluded,  in  the  absence  of  an  allegation  that  a 
sheriff's  deed  has  been  executed:  Manning  v.  Strehlow,  11  Colo.  451, 
18  Pac.  625. 

H.    Forfeiture. 

a.  Definition  and  General  Principles.— To  enable  a  person  to 
maintain  a  right  to  a  mining  claim  after  It  has  been  acquired,  it 
1b  necessary  that  he  shall  continue  substantially  to  comply,  not  only 
with  the  laws  of  Congress,  but  with  the  laws  of  the  state  and  the 
rules  established  by  miners  in  the  district  In  which  the  claim  Is 
situated.    A  failure  to  comply  with  such  laws  and  rules  works  a 
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forfeiture  of  the  claim,  and  It  becomes  subject  to  relocation  by  any 
qualified  locator:  Sisson  v,  Sommers,  24  Nev.  379,  77  Am.  St.  Rep^ 
81S,  55  Pac.  829.  A  forfeiture  Involves  no  question  of  Intent.  It 
takes  place  by  operation  of  law,  without  regard  to  the  Intention 
of  the  approprlator,  whenever  he  neglects  to  comply  with  the  con- 
ditions imposed  by  law.  It  Involves  only  the  Inquiry  as  to  whether 
the  mining  rules,  regulations,  and  laws  have  been  observed  by  the 
party  seeking  to  maintain  or  perpetuate  his  claim.  The  Inquiry  Is, 
as  stated  In  the  principal  case,  "Has  the  required  expenditure  been 
made  as  the  law  commands?':  St.  John  v.  Kldd,  2G  Cal.  2(53.  271; 
Bell  V.  Bed  Rock  etc.  Mln.  Co.,  36  Cal.  214,  218;  McKay  v.  Mc- 
Dougall,  25  Mont.  258,  ante,  p,  395,  64  Pac.  6G9;  Mallette  v.  Uncle 
Sam  etc.  Mln.  Co.,  1  Nev.  188,  90  Am.  Dec.  484. 

It  Is  well  known  that  courts  will  construe  the  law  liberally  to 
prevent  the  forfeiture  of  mining  claims,  and  that  they  are  reluctant 
to  enforce  such  forfeitures,  deeming  them  odious  In  law:  Emerson 
V.  McWhlrter,  133  Cal.  510,  65  Pac.  1036;  Mount  Diablo  etc.  Mln. 
Co.  V.  Callison,  5  Saw.  439,  Fed.  Cas.  No.  9886,  9  Mor.  Mln.  Rep.  61G. 

b.  Noncompliance  with  Federal  Statutes.— The  act  of  Congress 
;Rev.  Stats.,  sec.  2324)  provides  that  a  failure  to  perform  the  nec- 
essary annual  work  will  render  a  claim  open  to  relocation,  pro- 
vided the  original  locators  have  not  resumed  work  before  relocation. 
Under  this  statute,  the  failure  to  do  the  annual  assessment  work 
does  not,  as  between  the  locator  and  the  government,  result  In  a 
forfeiture.  But  the  entry  of  a  new  claimant  Is  necessary  to  ter- 
minate the  right  of  the  original  claimant:  Beals  v.  Cone,  27  Colo. 
473,  83  Am.  St.  Rep.  92,  62  Pac.  948;  Little  Gunnell  Co.  v.  Kimber, 
Fed.  Cas.  8402,  1  Mor.  Miu.  Rep.  536;  Lakin  v.  Sierra  Butte  etc. 
Mln.  Co.,  25  Fed.  337,  343.  And,  In  Montana,  it  is  only  by  a  com- 
plete relocation  after  default  of  the  first  locator  tliat  a  forfeiture 
is  wrought.  It  is  not  sufficient  that  the  relocation  is  initiated;  It 
must  be  completed:  McKay  v.  McDougall,  25  Mont.  258,  ante,  p. 
895,  64  Pac.  660. 

The  failure  to  comply  with  the  above  statute,  requiring  an  an- 
nual expenditure  of  a  certain  amount  for  labor  and  materials  on 
each  mining  claim  until  the  patent  is  issued,  renders  the  claim  sub- 
ject to  relocation:  Russell  v.  Brosseau,  65  Cal.  605,  4  Pac.  643;  Mor- 
gan v.  Tillottson,  73  Cal.  520,  15  Pac.  88;  Johnson  v.  Young,  18 
Colo.  625,  34  Pac.  173;  Jackson  v.  Roby,  109  U.  S.  440,  3  Sup.  Ct. 
Rep.  301.  But,  generally  speaking,  there  can  be  no  forfeiture  un- 
der this  statute  until  the  full  time  allowed  for  the  doing  of  tlio 
annual  work  or  the  making  of  the  annual  improvements  has  ex- 
pired: Mills  V.  Fletcher,  100  Cal.  142,  34  Pac.  637;  McGInnis  v. 
Egbert,  8  Colo.  41,  5  Pac.  652;  Atkins  v.  Hendree,  1  Idaho,  95;  Belk 
T.  Meagher,  3  Mont.  65,  affirmed  in  104  U.  S.  279. 

However,  the  doctrine  is  announced  In  Sisson  v.  Sommers,  24  Nev, 
879,  77  Am.  St.  Rep.  815,  55  Pac.  829,  that  the  state  legislature 
may  require  a  re^isonable  additional  amount  of  work  to  be  done 
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annually,  and  a  reasonable  amount  of  work  to  complete  the  loca- 
tion, or,  after  location,  a  reasonable  additional  amount  of  work 
within  a  reasonable  time,  less  than  the  time  named  by  Congress- 
for  the  annual  expenditure,  as  a  condition  to  the  continuance  of  the- 
right  acquired  by  location  of  the  mine.  The  statute  here  in  ques- 
tion required  the  locator  to  perform  a  certain  amount  of  work  or 
make  certain  improvements  within  ninety  days  after  posting  notice- 
of  location.  This  case  was  approved  in  Northmore  v.  Simmons,  9T 
Fed.  386,  389,  In  which  case  a  regulation  of  a  mining  district  of 
similar  import  to  the  Nevada  statute  was  Involved  and  enforced^ 

c.  With  State  and  Territorial  Statutes.— Failure  to  comply  with 
a  state  statute  requiring  the  owners  of  mining  claims  to  make- 
affidavits  as  to  the  amount  of  work  done  and  have  them  recorded^ 
will  not  work  a  forfeiture,  since  the  statute  only  prescribes  a  man- 
ner of  proof  and  Is  not  Intended  to  prevent  making  proof  in  any- 
other  way:  Murray  Hill  Min.  etc.  Co.  v.  Havener  (Utah),  66  Pac:: 
762;  Book  v.  Justice  Min.  Co.,  58  Fed.  106.  See,  also,  McGinnis  v. 
Egbert,  8  Colo.  41,  5  Pac.  652;  Coleman  v.  Curtis,  12  Mont  301, 
30  Pac.  206.  Consult,  also,  as  to  the  force  of  state  statutes,  the 
preceding  paragraph.  A  location  not  perfected  according  to  the 
territorial  laws  within  the  time  provided  becomes,  as  against  a  sub- 
sequent locator,  forfeited,  and  the  groiind  therein  becomes  open  to 
location:  Lockhart  v.  Wills,  9  N.  Mex.  344,  54  Pac.  336. 

d.  With  Local  Bules  and  Customs.— The  authorities  are  not  har- 
monious as  to  whether  the  failure  to  comply  with  local  rules  ani 
customs  will  work  a  forfeiture,  when  they  do  not  expressly  ordaia 
a  penalty  for  their  nonobservance.  According  to  some  authorities, 
a  failure  to  observe  such  regulations  works  a  forfeiture  whether 
they  provide  a  forfeiture  for  noncompliance  or  not:  King  v.  Ed- 
wards, 1  Mont.  235;  Sissons  v.  Sommers,  24  Nev.  379,  77  Am.  St. 
Rep.  815,  55  Pac.  829.  Other  authorities  support  the  propositioa 
that  such  failure  does  not  work  a  forfeiture  unless  the  rule  or  cus- 
tom Itself  so  provides:  Rush  v.  French,  1  Ariz.  99,  25  Pac.  816,  831; 
McGarrity  v.  Byington,  12  Cal.  426;  Bell  v.  Bed  Rock  etc.  Min.  Co., 
36  Cal.  214,  219;  Emerson  v.  McWhlrter,  133  Cal.  510,  65  Pac.  1036. 
But  see  St.  John  v.  KIdd,  26  Cal.  271;  Depuy  v.  Williams,  26  Cal. 
309.  Manifestly,  a  mining  rule  or  custom  must  have  little  efficacy 
if  there  is  no  penalty  for  Its  violation.  Still  the  doctrine  announced 
by  the  Arizona  and  California  courts  may  be,  as  they  have  styled 
It.  "a  safe  and  conservative  rule  of  decision,  tending  to  the  per- 
manency and  security  of  mining  titles."  In  Jupiter  Min.  Co.  v. 
Bodle  Con.  Min.  Co.,  7  Saw.  96,  11  Fed.  666,  It  Is  held  that  a  regu- 
lation requiring  locations  to  be  recorded  must,  in  order  to  work  a 
forfeiture,  provide  therefor. 

e.  Forfeiture  to  Co-owner.- Section  2324  of  the  Revised  Stat- 
utes of  the  United  States  provides  that  upon  the  failure  of  one 
owner  of  a  mining  claim  to  contribute  his  proportion  to  the  ex- 
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pendltures  required  by  sucb  statute,  his  co-owners  who  perform  tlie 
labor  or  make  the  Improvements  may,  nt  the  end  of  the  year,  give 
the  delinquent  owner  notice,  and  If  he  falls  to  contribute  his  pro- 
portion within  ninety  days  thereafter,  his  interest  In  the  claim  sliall 
become  the  property  of  his  co-owners  making  the  required  expendi- 
ture. This  Is  a  statute  of  forfeitures  and  is  strictly  construed. 
That  the  forfeiture  may  be  worked,  the  facts  constituting  it,  or  lay- 
ing the  foundation  therefor,  must  exist:  Brundy  v.  Mayfleld,  15 
MonL  201,  206,  38  Pac.  1067.  Moreover,  In  applying  this  statute 
the  rule  that  cotenants  stand  In  a  relation  to  each  other  of  mutual 
vtrust  and  confidence  should  not  be  lost  sight  of:  Turner  v.  Sawyer, 
150  U.  S.  578,  14  Sup.  Ct.  Rep.  192.  The  burden  of  proof  is  upon 
those  seeking  to  establish  the  forfeiture  to  show  by  a  preponder- 
ance of  evidence  that  the  interest  of  a  co-owner  is  regularly  and 
legally  devested:  Haynes  v.  Briscoe  (Colo.),  67  Pac,  150, 

The  notice  calling  upon  co-owners  in  a  mining  claim  to  contribute 
their  shares  of  necessary  expenses  may  include  the  expenditures 
for  several  years.  It  is  not  necessary  to  give  a  separate  notice  for 
each  year:  Elder  v.  Horseshoe  Min.  etc.  Co.,  9  S,  Dak.  636,  62  Am. 
St  Rep.  895,  70  N.  W.  1060.  But  a  notice  Is  fatally  defective  if  it 
dees  not  specify  the  amount  of  money  spent  upon  each  claim,  nor 
the  facts  which  might  excuse  expenditure  upon  each  claim:  Haynes 
T.  Briscoe  (Colo.),  67  Pac.  156.  A  notice  of  forfeiture  directed 
to  R.  W.,  his  heirs,  administrators,  and  all  whom  it  may  concern, 
he  being  then  deceased,  and  there  being  no  administrator  of  his 
estate,  is  sufficient:  Elder  v.  Horseshoe  Min.  etc.  CJo.,  9  S.  Dak. 
636,  62  Am.  St.  Rep.  895,  70  N.  W.  1060. 

The  effect  of  a  valid  notice  calling  upon  co-owners  to  contribute 
their  shares  of  the  annual  expenditures  required  to  be  made  upon 
Buch  claim,  if  such  contribution  is  not  made,  is  to  cut  oflf  the  owner 
In  default  and  all  interests  dependent  upon  his,  whether  the  per- 
sons claiming  are  minors,  heirs,  or  lienholders,  though  such  per- 
sons are  not  expressly  named  in  the  notice:  Elder  v.  Horseshoe 
Min.  etc  Co.,  9  S.  Dak.  636,  62  Am,  St  Rep.  895,  70  N,  W.  1060. 

HI,    Performance  of  Assessment  Work. 

a.  Who  may  Perform  the  Work.— The  work  done  on  a  mining 
claim,  iu  compliance  with  section  2324  of  the  Revised  Statutes  of 
the  United  States,  by  a  mere  trespasser  or  stranger  to  the  title 
does  not  Inure  to  the  benefit  of  the  locator.  But  if  the  mine  is 
represented  by  an  owner,  and  annual  work  is  performed  by  or  at 
his  instance,  or  some  one  in  privity  with  him.  It  Is  sufficient:  Nes- 
bitt  V.  Delamar's  etc.  Min.  Co.,  24  Nev.  273,  77  Am.  St  Rep.  807, 
52  Pac.  609,  53  Pac.  178;  Little  Gunnell  Co.  v.  Kimber,  Fed.  Cas. 
No.  840.:,  1  Mor.  Min.  Rep.  536, 

b.  When  the  Work  Must  be  Performed.— Under  the  United 
States  statutes,  there  is  no  definite  time  within  a  year  when  the 
.work  on  a  mining  claim  must  be  done.    If  It  is  performed  any  time 
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within  the  year,  this  Is  enough,  and  there  can  be  no  forfeiture  un- 
til the  entire  year  has  gone  by.  The  person  maliing  the  location 
has  one  year  in  which  to  mal^e  the  representation,  and  after  mak- 
ing one  representation,  he  has  the  whole  of  the  next  year  in  which 
to  make  the  next  representation:  Mills  v.  Fletcher,  100  Cal.  142,  34 
Pac.  637;  Atkins  v.  Hendree,  1  Idaho,  95;  Belk  v.  Meagher,  3  Mont 
65,  affirmed  in  104  U.  S.  279.  Nevertheless,  state  statutes  requiring 
a  certain  amount  of  work  to  be  done  within  ninety  days  after  the 
location  is  made  have  been  upheld:  Sisson  v.  Sommers,  24  Nev. 
879,  77  Am.  St.  Rep.  815,  55  Pac.  829;  so  have  regulations  of  a  min- 
ing district  to  the  same  effect:  Northmore  y.  Simmons,  97  Fed.  386. 

c.    Sufficiency  of  the  Work. 

1.  In  Greneral.— Section  2324  of  the  Revised  Statutes  prescribes 
that  not  less  than  one  hundred  dollars*  worth  of  labor  shall  be  per- 
formed on  the  claim  during  each  year.  To  meet  this  requirement, 
the  work  must  really  and  actually  be  of  the  value  of  one  hundred 
dollars,  and  not  merely  to  be  counted  as  that  amount^  The  doing 
of  a  certain  number  of  days'  work,  which  according  to  an  arbitrary 
rate  allowed  therefor  by  a  regulation  of  a  local  mining  association 
would  amount  thereto.  Is  insufficient  if  the  amount  of  work  per- 
formed is  shown  to  have  been  really  worth  much  less  than  one 
hundred  dollars:  Woody  v.  Bernard,  69  Ark.  579,  65  S.  W.  100. 

It  is  well  settled  that  the  annual  expenditure  required  by  the 
statute  may  be  made  either  in  labor  or  improvements  put  upon  the 
claim  itself,  or  upon  one  of  a  gi'oup  of  contiguous  claims  to  which 
the  particular  claim  belongs,  or,  In  some  instances,  upon  adjoining 
ground  not  included  in  any  claim.  The  outlay  is  regarded  as  made 
upon  the  claim,  within  the  meaning  of  the  statute,  whenever  it 
is  made  for  the  development  of  the  claim,  and  to  facilitate  the  ex- 
traction of  the  minerals  it  may  contain:  Power  v.  Sla,  24  Mont  243, 
251,  01  Pac.  468;  Smelting  Co.  v.  Kemp,  104  U.  S.  636,  655;  Mount 
Diablo  etc.  Min.  Co.  v.  Callison,  5  Saw.  439,  9  Mor.  Min.  Rep.  616, 
Fed.  Gas.  98S6;  Book  v.  Justice  Min.  Co.,  58  Fed.  106.  In  order  to 
comply  with  the  law,  it  is  not  necessary  that  the  assessment  work 
should  be  done  upon  the  surface  of  the  claim.  It  may  be  done  on 
the  surface  or  beneath  the  surface,  and  this  is  sufficient  although 
it  may  be  that  the  work  is  performed  on  a  lode  having  its  apex 
outside  the  surface  lines:  Mount  Diablo  etc.  Min.  Co.  v.  Callison, 
5  Saw.  439,  9  Mor.  Min.  Rep.  616,  Fed.  Cas.  No.  9886.  But  the 
statute  requires,  as  to  the  nature  of  the  labor  or  improvements,  that 
they  should  be  for  the  development  of  the  claim— that  is,  to  facili- 
tate the  extraction  of  the  metals  it  may  contain:  Bishop  v.  Baisley, 
28  Or.  119.  135,  41  Pac.  933;  Remmington  v.  Bandit  6  Mont  138, 
9  Pac.  819.  It  is  immaterial  whether  the  improvement  is  upon 
patented  or  unpatented  property,  except  as  this  may  throw  light 
upon  the  intention  of  the  parties  doing  the  work:  Hall  v.  Kearney, 
18  Colo.  505,  509;  Sherlock  v.  Leighton  (Wyo.),  63  Pac.  580,  83  Pac 
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873;  and  a  court  will  not  be  permitted  to  substitute  Its  own  Judjr- 
ment  as  to  the  wisdom  and  expediency  of  the  metliod  employed 
for  developing  the  mine.  In  place  of  that  of  the  owner:  Mann  v, 
Budlong,  125)  Cal.  577,  62    Pnc.  120. 

2.  Work  Outside  the  Claim.— Work  done  for  the  development  of 
a  mine  Is  deemed  to  have  been  done  on  the  mine,  although  actually 
done  at  a  distance  therefrom:  Richards  v.  WolQing,  98  Cal.  195,  32 
Pac.  971;  Harrington  v.  Chambers,  3  Utah,  94,  1  Pac.  3G2;  con- 
Btructing  a  ditch  on  adjoining  laud  to  enable  the  owners  of  a  claim 
to  work  It  Is  work  on  the  claim  within  the  meaning  of  the  rules 
of  a  mining  locality,  requiring  claims  to  be  worked  two  days  In 
every  ten:  Packer  v.  Heaton,  9  Cal.  668.  In  Doherty  v.  Morris,  17 
Colo.  105,  28  Pac.  85,  an  expenditure  Incurred  In  constructing  a 
wagon  road  across  the  adjacent  country  to  a  mining  claim,  for  the 
purpose  of  facilitiiting  the  development  and  operation  of  the  claim, 
was  considered  a  compliance  with  the  statutory  requirement  as 
to  annual  assessment  work.  And  in  Smelting  Co.  v.  Kemp,  104 
U.  S.  636,  it  Is  said,  In  respect  to  a  placer  claim,  that  where  labor 
Is  performed  for  the  turning  of  a  stream  or  the  Introduction  of 
water  to  the  claim,  or  wliere  the  improvement  consists  in  construct- 
ing a  flume  to  carry  off  the  debris  or  waste  material.  It  may  be  con- 
gldered  assessment  work.  Personal  expenses  incurred,  and  the 
value  of  the  locator's  time  in  endeavoring  to  procure  water  to- 
operate  a  mill  to  crush  ore  from  a  mine,  cannot  be  considered  as- 
labor  done  on  the  mine:  Du  Pratt  v.  James,  65  Cal.  555,  4  Pac.  562. 

There  Is  no  presumption  that  work  done  outside  the  surface 
boundaries  of  a  location  was  for  the  development  of  the  claim.  On 
the  contrary,  after  proof  that  the  annual  assessment  has  not  been 
done  within  the  boundaries,  it  Is  Incumbent  on  the  party  so  con- 
tending to  show  that  such  work  as  has  been  done  elsewhere  was. 
In  fact,  Intended  as  the  annual  assessment  upon  the  claim  and 
was  of  such  a  character  as  would  Inure  to  the  benefit  thereof:  Hall 
V.  Kearny,  18  Colo.  505,  33  Pac.  373;  Sherlock  v.  Leighton  (Wyo.)^ 
63  Pac.  580. 

3.  Construction  of  Buildings.— To  make  a  building  erected  on  ft 
mining  claim  an  improvement,  within  the  law  requiring  annual 
labor,  it  must  have  been  placed  there  for  the  purpose  of  benefiting^ 
the  claim,  and  for  its  development:  Bryan  v.  McCaig,  10  Colo. 
309.  15  Pac.  413.  The  erection  of  a  dwelling-house  without  the 
boundaries  of  the  claim,  for  the  shelter  and  convenience  of  the  min- 
ers, cannot  be  considered  as  a  part  of  the  annual  work:  Remming- 
ton  V.  Bandit,  6  Mont  138,  9  Pac.  819. 

4.  Prospecting  and  Discovery.— Expressions  occur  in  a  few  of 
the  decided  cases  to  the  effect  that  work  done  for  the  purpose 
of  discovering  mineral  or  for  the  purpose  of  prospecting  or  de- 
veloping the  ground  or  claim,  may  be  considered  as  assessment 
work:  See  Mount  Diablo  etc.  Min.  Co.  v.  Callison,  5  Saw.  439,  9 
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Mor.  MIn.  Rep.  616,  Fed.  Cas.  No.  9886;  United  States  v.  Iron  Silver 
Mln.  Co.,  24  Fed.  568;  Book  v.  Justice  Mln.  Co.,  58  Fed.  106.  It 
is  improbable,  however,  that  prospecting  as  thus  used  Is  considered 
In  the  sense  of  exploration  and  discovery  which  is  necessary  before 
location,  but  rather  in  the  sense  of  development  a'nd  demonstration 
that  the  value  of  tlie  ledge  may  be  determined,  as  distinguished 
from  the  ascertainment  of  its  existence:  Bishop  v.  Baisley,  28  Or. 
319,  136.  41  Pac  936.  Picking  rock  from  the  walls  of  a  shaft  or 
from  the  sides  or  outcroppings  of  a  ledge,  in  small  quantities  and 
from  day  to  day,  and  testing  them  In  order  to  find  a  paying  vein^ 
cannot  be  credited  as  a  part  of  the  annual  work  and  improvement 
required  by  law:  Bishop  v.  Baisley,  28  Or.  119,  136,  41  Pac.  936. 

5.  Services  of  Watchman. — If  a  mine  is  idle,  the  services  of  a 
watchman  in  looking  after  the  property  and  taking  care  of  it  may 
constitute  work  upon  the  claim  sufficient  to  hold  it,  if  such  care  is 
necessary  to  preserve  tunnels,  buildings,  or  other  structures  erected 
to  work  the  mine.  But  if  there  is  only  the  naked  claim  to  be  looked 
after,  and  a  watchman  is  placed  there  merely  to  warn  prospectors 
and  thus  prevent  a  relocation,  this  is  nat  labor  within  the  mean- 
ing of  the  law:  Altoona  Quicksilver  Min.  Co.  v.  Integral  etc.  Min. 
Co.,  114  Cal.  100,  45  Pac.  1047;  Lockhart  v.  Rollins,  2  Idaho,  503^ 
21  Pac.  413. 

6.  Work  on  One  Claim  for  Benefit  of  AH.— "It  often  happens 
that  for  the  development  of  a  mine  upon  which  several  claims  have 
been  located,  expenditures  are  required  exceeding  the  value  of 
a  single  claim,  and  yet  without  such  expenditures  the  claim  could 
not  be  successfully  worked.  In  such  cases  it  has  always  been  the 
practice  for  the  owners  of  the  different  locations  to  combine  and 
work  them  as  one  general  claim;  and  expenditures  which  may  be 
necessary  for  the  development  of  all  the  claims  may  be  made  upon 
one  of  them In  other  words,  the  law  permits  a  general  sys- 
tem to  be  adopted  for  adjoining  claims  held  in  common,  and  in  such 
case  the  expenditures  required  may  be  made  or  the  labor  be  per- 
formed upon  any  one  of  them":  Jackson  v.  Roby,  109  U.  S.  440, 
445,  3  Sup.  Ct,  Rep.  301. 

It  is  now  well  settled  that  when  several  adjoining  claims  are  held 
in  common,  work  for  the  benefit  of  all,  done  upon  any  one  of  them, 
in  a  given  year,  to  an  amount  equal  to  that  required  to  be  done^ 
on  all  and  of  a  character  calculated  to  inure  to  their  benefit,  meets 
the  requirements  of  the  United  States  mining  laws:  Eberle  v.  Car- 
michael,  8  N.  Mex.  169,  42  Pac.  96;  Axiom  Min.  Co.  v.  White,  10 
S.  Dak.  198,  72  N.  W.  462;  Wilson  v.  Triumph  etc.  Min.  Co.,  19- 
Utah.  66,  75  Am.  St  Rep.  718,  56  Pac.  300;  Klopenstine  v.  Hays, 
20  Utah,  45,  54,  57  Pac.  712;  Fissure  Min.  Co.  v.  Old  Susan  Min^ 
Co..  22  Utah,  438,  63  Pac.  587;  Book  v.  Justice  Min.  Co.,  58  Fed. 
106,  117;  Justice  Min.  Co.  v.  Barclay,  82  Fed.  554,  560.  The  ques- 
tion of  whether  work  done  on  one  claim  is  for  the  benefit  of  con- 
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tisruous  clalniB  is  of  fact  for  the  Jury:  Yreka  Mln,  Co.  v.  Knight, 
13.3  Cal.  544,  G5  Pac.  1091. 

The  claims  must,  in  such  cases,  be  contiguous,  so  that  each  claim 
may  In  some  way  he  benefited  by  the  work  done  on  one  of  them; 
Chambers  v.  Harrington,  111  U.  S.  350,  4  Sup.  Ot  Rep.  428;  Roys- 
ton  V.  Miller,  76  Fed.  60.  Work  performed  and  expenses  incurred 
lu  the  general  development  of  an  oil-bearing  district  comprehend- 
k)g  many  separate  claims  held  by  the  same  owners,  whatever  the 
Amount  thereof,  can  inure  to  the  benefit  of  only  the  claims  con- 
•guous  to  tliese  operations,  notwitlistanding  that  it  constitutes  the 
most  economical  and  feasible  method  of  working  the  oil,  and  eventu- 
ally may  result  in  extracting  the  oil  from  all  the  other  claims: 
Gird  V.  California  Oil  Co.,  60  Fed.  531. 

7.    Excuse  for  Nonperformance. 

A.  Ouster  and  Adverse  Possession.— If  adverse  possession  of  a 
mining  claim  Is  taken  and  held  wrongfully,  the  rightful  owner  or 
locator  is  excused  from  doing  the  assessment  work  or  performing 
other  requirements  to  perfect  his  claim  during  the  time  of  such  hold- 
ing: Mills  V.  Fletcher,  100  Cal.  142,  34  Pac,  637;  Utah  Min.  etc.  Co.  v. 
Dickert  etc.  Sulphur  Co.,  6  Utah,  183,  207,  21  Pac.  1002;  Erhardt  v. 
Boaro,  8  Fed.  e«2.  If  he  is  prevented  from  perfecting  his  claim  by  a 
wrongful  intrusion,  and  by  threats  of  violence  if  he  attempts  to  re- 
sume possession,  this  furnishes  him  an  excuse:  Miller  v.  Taylor,  6 
Colo.  41;  Erhardt  v.  Boaro,  113  U.  S.  527,  534,  5  Sup.  Ct.  Rep.  560. 
But  acts  of  such  nature  must  in  some  way  have  prevented  him  from 
completing  his  location.  He  cannot  wait  until  his  location  is  for- 
feited, and  then  offer  the  excuse  that  he  afterward  learns  that  dur- 
ing tlie  time  he  might  have  perfected  his  claim  others  were  hold- 
ing adversely  to  him:  Lockhart  v.  Wills,  9  N.  Mex.  344,  54  Pac.  336. 

B.  Fraud  and  Conspiracy.— It  is  immaterial  to  show  that  the 
failure  to  perform  assessment  work  was  due  to  a  conspiracy  to  de- 
fraud the  party  on  the  part  of  his  colocator  with  other  persons 
who  locate  the  ground  after  forfeiture:  Doherty  v.  Morris,  11  Colo. 
12,  16  Pac.  911;  Lockhart  v.  Wills.  9  N.  Mex.  344,  54  Pac.  336.  A 
neglect  to  do  the  assessment  work  is  not  excused  by  the  neg- 
lect of  one  owner  to  do  the  work  as  he  has  promised  under  an 
agreement  with  his  co-owner.  And  a  stranger  may  make  a  valid 
relocation:  Doherty  v.  Morris,  11  Colo.  12,  16  Pac.  911.  So  may 
the  co-owner  in  default:  Saunders  v.  Mackey,  5  Mont.  523,  6  Pac. 
861.    Compare  Royston  v.  Miller,  76  Fed.  50. 

C.  An  Applicant  for  a  Patent  to  a  mining  claim  who  has  made 
a  final  entry,  paid  the  purchase  price,  and  obtained  a  certificate  of 
purchase,  is  not  obliged  to  continue  the  annual  expenditure  upon 
the  claim,  pending  the  final  decision  upon  his  application,  and  the 
Issuance  of  the  patent  His  equitable  rights  are  then  complete: 
Alta  Min.  etc.  Co.  v.  Benson  Min.  etc.  Co.  (Ariz.),  16  Pac.  665;  Au- 
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rora  Hill  etc.   Min.  Co.  v.  '85  Min.  Co.,  34  Fed.  515;  Benson  etc. 
Mln.  Co.  r.  Alta  Min.  etc.  Co.,  146  U.  S.  428,  12  Sup.  Ot  Eep.  877. 

IV.  Pleading. 

Abandonment  of  a  mining  claim  need  not  be  specially  pleaded, 
but  may  be  given  in  evidence  under  a  denial  of  title:  Trevasliis  v. 
Peard,  111  Cal.  599,  603,  44  Pae.  246.  A  forfeiture,  however,  must 
be  specially  pleaded,  and  cannot  be  sliown  under  the  general  issue: 
Morenhaut  v.  Wilson,  52  Cal.  263;  Renshaw  v.  Switzer,  6  Mont  464, 
13  Pac.  127;  Bishop  v.  Baisley,  28  Or.  119,  41  Pac.  936.  'The  plea 
of  forfeiture '  is  in  the  nature  of  a  confession  and  avoidance.  It 
admits  a  prior  right  In  the  plaintiff,  which  would  have  continued 
but  for  the  entry  and  location  by  the  defendant,  which,  under  the 
mining  law,  had  terminated  it.  One  who  relies  upon  such  a  plea 
must  set  forth  the  facts  upon  which  he  relies  to  overturn  the  pridr 
right  of  his  adversary":  Power  v.  Sla,  24  Mont  243,  61  Pac.  468. 
It  is  not  sufficient  for  defendants,  claiming  under  a  relocation  after 
an  alleged  forfeiture  of  the  plaintiff,  to  allege  that  the  plaintiff 
failed  during  certain  years  to  perform  one  hundred  dollars'  worth 
of  work  and  labor  on  the  claim.  They  must  also  negative  the  ex- 
penditure of  that  amount  In  Improvements:  Power  t.  Sla,  24  Mont. 
243,  61  Pac  468. 

V.  Evidence. 

a.  Of  Abandonment  in  General.— Upon  the  question  of  abandon- 
ment of  a  mining  claim,  as  upon  the  question  of  fraud,  a  wide 
range  of  proof  Is  allowed,  since  it  Is  ordinarily  only  from  facta 
and  circumstances  that  the  truth  can  be  discovered.  "Both  par- 
ties should  be  allowed  to  prove  any  fact  or  circumstance  from  which 
any  aid  for  the  solution  of  the  question  can  be  derived":  Bell  v. 
Bed  Rock  etc.  Min.  Co.,  36  CaL  214,  218.  The  direct  testimonji 
of  claimants  as  to  their  abandonment,  or  their  Intention  to  abandon, 
is  not  conclusive:  Myers  v.  Spooner,  55  Cal.  257;  McCann  v.  McMil- 
lan, 129  Cal.  350,  62  Pac.  31.  It  may  be  proved  by  their  acts  and 
conduct  even  against  their  express  declarations  to  the  contrary; 
Trevaskis  v.  Peard,  111  Cal.  599,  44  Pac.  246. 

b.  Of  Torfeiture  in  General.— All  the  authorities  agree  that  flf 
forfeiture  of  a  mining  claim  cannot  be  established  except  upon  cleaf 
and  convincing  proof  of  the  failure  of  the  former  owner  to  have  work 
performed  or  Improvements  made  to  the  amount  required  by  law: 
Emerson  v.  McWhirter,  133  Cal.  510,  65  Pac.  1036;  Power  v.  Sla, 
24  Mont.  243,  61  Pac.  468;  Crown  Point  Gold  Min.  Co.  v.  Crismon, 
39  Or.  364,  65  Pac.  87;  Axiom  Min.  Co.  v.  White,  10  S.  Dak.  198, 
72  N.  W.  462;  Hammer  v.  Garfield  etc.  Min.  Co.,  130  U.  S.  291.  9 
Sup.  Ct  Rep.  548;  Book  v  JuslLe  Min,  Co.,  58  Fed.  106,  118.  II 
the  finding  of  a  forfeiture  Is  not  supported  by  clear  and  convincing 
proof,  It  will  not  be  sustained  on  appeal:  Strasburger  v.  Beecher, 
20  Mont.  143,  49  Pac.  740.    In  Wright  v.  Killian,  132  Cal.  66,  64 
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Pac.  98.  the  evidence  Is  held  sufficient  to  support  a  finding  that  the 
required  annual  labor  on  a  claim  had  been  done.  The  conduct 
«nd  Interest  of  defendants  claiming  the  advantage  of  a  relocation 
through  a  forfeiture  mny  be  considered  In  weighing  their  testimony 
concerning  the  forfeiture:  Doherty  v.  Morris,  17  Colo.  105,  2S 
Pac.  86. 

c.  Burden  of  Proof.— After  a  valid  mining  location  has  been 
made,  the  title  thus  acquired  remains  so  until  forfeited  or  aban- 
-doned,  whether  the  annual  assessment  work  has  been  performed 
or  not  And  a  party  seeking  to  initiate  a  claim  to  mining  premises 
Already  legally  located  has  the  burden  of  proving  by  clear  and 
■convincing  evidence  that  the  annual  labor  thereon  has  not  been 
performed,  In  order  to  establish  that  the  ground  so  located  is  sub- 
ject to  location:  Providence  Gold  Min.  Co.  v.  Burke  (Ariz.),  57 
Pac.  641;  Quigley  v.  Gillett,  101  Cal.  462,  35  Pac.  1040;  Beals  v. 
Cone,  27  Colo.  473,  83  Am.  St.  Rep.  92,  62  Pac.  948;  Axiom  Min. 
Co.  V.  White,  10  S.  Dak.  198,  72  N.  W.  462;  Ham-aer  v.  Garfield 
Min.  Co.,  130  U.  S.  291,  301,  9  Sup.  Ct.  Rep.  548. 

When,  however,  he  shows  that  the  required  work  has  not  been 
•done  within  the  boundaries  of  the  claim,  he  makes  out  a  prima 
facie  case.  Then,  If  his  adversary  relies  on  labor  done  outside 
the  claim,  the  burden  is  cast  upon  him  to  prove  the  performance 
•of  such  labor,  and  that  its  reasonable  tendency  is  to  the  benefit 
-of  the  craim:  Hall  v.  Kearny,  18  Colo.  505,  33  Pac.  373;  Sherlock 
V.  Leighton  (Wyo.),  63  Pac.  580;  Justice  Min.  Co.  v.  Barclay,  82 
Fed.  554. 

VI.    Resumption  of  Assessment  Work. 

A  failure  to  do  the  requisite  amount  of  annual  development  work 
^nder  section  2324  of  the  Revised  Statutes  of  the  United  States 
simply  renders  the  claim  subject  to  relocation  by  third  persons 
after  the  lapse  of  a  year,  and  not  before.  Such  right  of  relocation 
is  Itself  lost,  and  the  original  locator  Is  restored  to  his  full  rights. 
If  he  enters  without  force,  and  resumes  work,  before  a  relocation 
Is  made  by  any  third  party:  Emerson  v.  McWhirter,  133  Cal.  510, 
65  Pac.  Iu36;  Gonn  v.  Russell,  3  Mont.  358;  Lacey  v.  Woodward, 
5  N.  Mex.  583,  25  Pac.  785:  Belk  v.  Meagher,  104  U.  S.  279,  2S3; 
Preston  v.  Hunter,  67  Fed.  996,  1000.  The  failure  of  the  owner 
to  occupy  or  work  his  claim  during  a  given  year  will  not  devest 
liim  of  his  title  and  confer  it  upon  another.  A  failure  to  work 
the  claim  to  the  amount  required  by  statute  merely  entitles  other 
persons  to  relocate  it:  Oscamp  v.  Crystal  River  Min.  Co.,  58  Fed. 
293,  296. 

And  if  relocations  have  been  made  after  the  original  owner  has 
failed  to  do  the  annual  assessment  work,  but  such  relocations  are 
subsequently  abandoned,  and  thereafter  the  original  locator  per- 
forms assessment  work  reviving  his  rights,  the  fact  of  the  inter- 
mediate relocations  cannot  aid  one  who  afterward  attempts  to  re- 
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locate  the  same  ground;  Klopenstine  v.  Hays,  20  Utah,  45,  57  Paa 
712;  Justice  Min.  Co,  v.  Barclay,  82  Fed.  554. 

The  law  in  this  connection  is  well  stated  in  Jordan  v.  Dulje  (Ariz.), 
53  Pac.  197,  201,  in  this  language:  "Since  the  case  of  Belk  v. 
Meagher,  104  U.  S.  279,  and  the  multitude  of  cases  following  it,  it 
lias  become  a  settled  law  that,  If  the  work  be  not  completed  on  a 
mining  claim  in  any  part  of  the  year  in  which  the  statute  requires 
it  to  be  done,  but  the  owners  thereof  are  upon  the  ground  for  the 
purpose  of  doing  the  work  before  the  year  expires,  and  then  pros- 
ecute the  work  to  completion,  the  work  so  prosecuted  will  have 
relation  to  the  year  in  whicli  it  should  have  been  done,  and  that 
fiuch  resumption  will  prevent  the  claim  from  being  forfeited.  Such 
resumption  effectually  prevents  it  from  becoming  forfeited,  and  no 
forfeiture  can  take  place  until  after  there  has  been  a  failure  to 
prosecute  the  work,  after  the  same  has  been  resumed.  It  Is  also 
well  settled  that,  until  a  claim  has  been  abandoned,  or  has  been 
forfeited,  no  otlier  location  can  be  made  of  the  ground.  The  de- 
cisions go  so  far  as  to  make  it  a  settled  law  that,  if  the  first  lo- 
cator resumes  work  at  any  time,  even  after  the  expiration  of  the 
year,  but  before  other  rights  attach  in  favor  of  relocators,  he  pre- 
serves his  claim." 

When,  however,  one  avails  himself  of  the  privilege  of  resuming 
work  to  preserve  his  claim  from  forfeiture,  he  must  be  in  good 
faith  and  prosecute  the  work  with  reasonable  diligence  until  the 
requirement  for  annual  labor  and  improvements  is  obeyed:  Honaker 
v.  Martin,  11  Mont.  91,  27  Pac.  397  (repudiating  Belcher  etc.  Min. 
€o.  V.  Deferrari,  62  Cal.  160);  Hirshler  v.  McKendricks,  16  Mont. 
211,  40  Pac.  290.  To  resume  work,  within  the  meaning  of  the 
statute,  is  actually  to  begin  work  anew  with  a  bona  fide  intention 
of  prosecuting  it  as  required  by  the  statute:  McCormick  v.  Bald- 
win, 104  Cal.  227,  37  Pac.  903.  Going  on  a  claim  with  tools  and 
securing  samples  of  ore  is  not  a  valid  resumption:  Bishop  v.  Bals- 
ley,  28  Or.  119,  41  Pac.  936.  When  an  owner  resumes  work,  he 
must  perform  all  that  would  have  been  necessary  for  him  to  per- 
form the  previous  year:  Jordan  v.  Duke  (Ariz.),  53  Pac.  197. 

The  right  of  the  original  owner  to  perform  labor  on  a  claim  after 
his  failure  to  perform  the  requisite  amount,  and  have  the  benefit 
of  his  location,  is  dependent  upon  his  having  performed  the  labor 
before  relocation:  Du  Prat  v.  James,  65  Cal.  555,  4  Pac.  562.  The 
diflaiculty  is  to  determine  when  the  relocation  has  been  made,  so  as 
to  cut  off  this  right.  In  Pharis  v.  Muldoon,  75  Cal.  284,  17  Pac. 
70,  it  Is  decided  that  the  resumption  of  work  after  a  notice  of  re- 
location has  been  posted,  but  before  the  boundaries  of  the  relo- 
cation are  marked.  Is  sufficient  to  save  the  estate  of  the  original 
locator.  The  supreme  court  of  Montana  has  gone  the  length  to 
require  that  the  relocation  must  n^t  only  be  initiated,  but  must  be 
perfected.  In  order  to  bar  the  original  locator  of  his  right  of  re- 
sumption.   Under  this  rule,  he  may  resume  work  at  any  time  prior 
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to  the  performnnce  of  all  the  acts  on  the  part  of  the  relocator  nec- 
essary to  constitute  a  complete  location,  the  latter  not  being  pro- 
tected by  merely  Initiating  his  location:  Gonn  v.  Russell,  3  Mont. 
858;  McKay  v.  McDougall,  25  Mont.  258,  ante,  p.  395,  64  Pac.  609. 
.While  this  doctrine  seems  logical,  and  is  directly  opposed  to  no 
case  that  has  come  under  our  observation,  it  must  be  confessed 
that  It  affords  small  encouragement  and  protection  to  relocators. 
In  Liudley  on  Mines,  sections  408,  654,  a  conclusion  contrary  to  that 
of  the  Montana  court  Is  reached,  mainly  In  reliance,  apparently,  on 
Little  Gunnel  Min.  Co.  v.  Kimber,  Fed,  Caa  No.  8402,  1  Mor.  Min. 
Rep.  536. 


BUEKE  T.  INTERSTATE  SAVINGS  AND  LOAN  ASSN. 
[25  Mont.  315,  64  Pac.  879.] 

PLEADING.— A  REPLY  DENYING  "EACH  AND  EVERY 
MATERIAL  ALLEGATION'  of  the  answer  is  bad.  But  objec- 
tion thereto,  if  not  tal^en  in  the  court  below,  is  waived  on  appeal. 
(p.  418.) 

PLEADING.— IF  THE  COMPLAINT  IN  AN  ACTION  ON  A 
NOTE  averred  that  the  note  was  past  due  and  unpaid,  that  pay- 
ment had  been  demanded,  and  that  the  plaintiff  was  the  holder 
thereof,  a  judgment  thereon  is  admissible  in  a  collateral  action, 
conceding  that  nonpayment  of  the  note  was  defectively  alleged. 
(p.  419.) 

JUDGMENT— COLLATERAL  ATTACK.— UNLESS  VOID  on 
its  face,  or  upon  the  inspection  of  the  judgment-roll,  a  judgment 
cannot  be  successfully  attacked  collaterally.  A  voidable  judgment 
is  not  open  to  such  attack,    (p.  420.) 

JUDGMENT— PRESUMPTION  OF  JURISDICTION.— UPON 
DIRECT  ATTACK  by  appeal,  the  presumption  that  a  court  ren- 
dering a  judgment  by  default  had  jurisdiction  of  the  person  of  the 
defendant  does  not  obtain,    (p,  420.) 

JUDGMENT— PRESUMPTION  OF  JURISDICTION.— WHEN 
AN  ATTACK,  other  than  by  appeal,  is  made  on  the  judgment  of  a 
court  of  general  jurisdiction,  the  presumption  is  that  jurisdiction 
was  obtained  of  the  person  of  the  defendant  provided  it  does  not 
appear  from  the  judgment-roll  that  he  was  without  the  jurisdiction 
of  the  court,    (p.  420.) 

JUDGMENT.— THE  AFFIDAVIT  OP  SERVICE  OP  SUM- 
MONS, made  by  a  private  person,  may,  upon  a  direct  attack  on 
a  judgment  other  than  by  appeal,  be  falsified  by  evidence  aliunde 
tho  record,    (p.  421.) 

JTTDGMENT-COLLATBRAL  ATTACK.— THE  PRESUMP- 
TION OP  JURISDICTION  over  the  person  of  the  defendant  is  con- 
clusivo.  when  a  3"dgment  Is  assailed  collaterallv,  unless  a  lack 
thereof  appears  on  the  face  of  the  jadgment-roU.    (p.  421.) 

A  JUDO:srENT,  WHEN  COLLATERALLY  ATTACKED, 
MUST  BE  TRIED  by  Inspection  of  the  Judgment-roll,  and  by  that 
alone,    (p.  421.) 
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JURISDICTION  IS  ACQUIRED  BY  THE  FACT  OF  SER- 
VICE, and  not  by  proof  thereof,     (p.  423.) 

JUDGMENT— COLLATERAL  ATTACK.— AN  IRREGULAR- 
ITY IN  THE  SERVICE  of  process  on  the  defendant  does  not  ren- 
der the  judgment  vulnerable  to  a  collateral  attack,     (pp.  423,  4i:4.> 

JUDGMENT— COLLATERAL  ATTACK.— THE  FACT  THAT" 
THE  AFFIDAVIT  OF  SERVICE  of  summons  does  not  state  that 
the  affiant  was  of  the  age  required  by  statute  does  not  render  the- 
judgment  subject  to  collateral  attack,    (pp.  421,  424.) 

JUDGMENT.— IF  SERVICE  OF  SUMMONS  IS  MADE  BT 
ONE  NOT  OP  THE  AGE  required  by  statute,  the  judgment  is  not^ 
for  that  reason,  either  Toid  or  subject  to  any  attack,  save  by  appeaL 
(p.  425.) 

A  JUDGMENT  BY  A  COURT  HAVING  JURISDICTION  of 
the  subject  matter  and  of  the  parties,  and  keeping  within  the  limits; 
of  its  power,  though  it  may  be  voidable,  is  never  void.    (p.  425.) 

SERVICE  OF  SUMMONS  ON  SUNDAY  IS  NOT  A  NULLITY,, 
but  ft  mere  irregularity,  and  a  judgment  based  upon  it  is  not  void, 
(p.  427.) 

SERVICE  OF  SUMMONS  ON  SUNDAY  IS  VOIDABLE.  It 
may  be  quashed  or  set  aside  on  motion,  but,  like  any  other  irreg- 
ularity, may  be  waived,    (p.  427.) 

Stantan  &  Stanton,  for  the  appellant. 

James  W.  Freeman  and  Sol.  Hepner,  far  the  respondents 

«i«  PIGOTT,  J.  On  July  15,  1892,  the  plaintiff  delivered' 
to  the  defendant  his  promissory  note  of  that  day,  and,  to  se* 
cure  its  pajmient,  executed  a  mortgage  on  a  lot  in  Great  Falls, 
Montana.  In  his  complaint  he  states,  in  substance,  that  the 
note  and  mortgage  have  been  fully  paid  and  satisfied  by  him, 
but  that  the  defendant  refuses  to  surrender  the  note  or  sat- 
isfy the  mortgage,  and  retains  them;  that  the  defendant  re- 
fuses to  account  to  the  plaintiff,  or  to  pay  over  to  him  an-, 
amount  which  the  plaintiff  alleges  he  has  paid  to  the  defendant, 
in  excess  of  the  debt;  and  that  the  defendant  claims  an  inter- 
est in  the  property  mortgaged  adverse  to  the  plaintiff,  but 
that  such  interest,  if  any  there  be,  is  subject  to  the  right  and 
title  of  the  plaintiff.  Judgment  is  prayed  for  an  accounting,, 
and  that  the  defendant  be  required  to  satisfy  and  discharge 
the  mortgage  and  deliver  to  the  plaintiff  the  note,  to  quiet  the- 
title  of  plaintiff  as  against  the  defendant,  and  for  judgment 
in  his  favor  for  such  sum  as  may  be  ascertained  to  be  due. 
The  defendant,  by  answer,  denies  that  the  note  and  mortgage, 
or  either,  have  or  has  been  paid  or  satisfied;  and  pleads  that 
the  defendant  has  been  the  owner  and  in  possession  of  tha 
property  so  mortgaged  since  the  fourteenth  day  of  Septem- 
ber, 1894.  The  defendant  demands  judgment  that  the  corn- 
Am.  8t  Rep.,  Vol.  l,XXXVn-27 
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plaint  be  dismissed,  and  the  defendant  be  decreed  to  be  flie 
■'^  owner  and  entitled  to  the  possession  of  the  property  as 
against  the  plaintiff  and  those  claiming  through  or  under  him. 
The  plaintiff,  by  reply,  denies  "each  and  every  material  alle- 
gation in  said  amended  answer  contained."  There  was  a  trial 
by  jury,  whose  findings  were  set  aside  by  the  court.  Findings 
were  then  made  by  the  court,  judgment  was  rendered  releasing 
and  discharging  the  plaintiff  from  further  liability  on  account 
of  the  note  and  mortgage,  and  declaring  that  the  defendant 
has  a  good  and  sufficient  title  to  the  property,  and  quieting 
it  in  the  defendant  as  against  the  plaintiff  and  those  asserting 
any  interest  acquired  by  or  through  him.  From  the  judgment 
the  plaintiff  has  appealed.  Many  errors  are  specified.  Some 
of  them  are  not  considered  of  sufficient  importance  to  require 
special  notice. 

1.  The  defendant  suggests  that  the  judgment  should  be 
affirmed  because  the  reply  is  insufficient  to  raise  an  issue  upon 
an_y  of  the  allegations  of  new  matter  in  the  answer.  This  sug- 
gestion is  based  upon  the  ground  that  the  plaintiff  in  his  reply 
denies  the  "material"  allegations  of  the  answer.  Such  form 
of  attempted  denial  is  bad,  for  the  reason  that  it  is  equivalent 
to  saying  that  the  truth  of  such  allegations  as  the  court  may 
decide  to  be  material  is  controverted,  thus  rendering  it  impos- 
sible to  determine  from  the  reply  what  is  intended  to  be  tra- 
versed. Such  a  denial  is  at  least  uncertain.  But  there  was  no 
objection  in  the  court  below  to  the  form  of  the  denial,  and  the 
cause  was  tried  upon  the  assumption  that  the  denial  was  suffi- 
cient. Conceding  that  a  reply  was  necessary  to  frame  an  issue 
upon  the  new  matter  in  the  answer,  the  objection  that  might 
have  been  interposed  to  the  denial  therein  contained  was 
waived:  Missoula  Mercantile  Co.  v.  O'Donnell,  24  Mont.  76, 
60  Pac.  991.  To  hold  that  the  plaintiff,  under  these  circum- 
stances, must  be  deemed  to  have  admitted  the  truth  of  the 
averments  in  the  answer,  would  be  palpably  uuj^ist. 

2.  To  establish  its  title  to  the  land,  the  defendant  intro- 
duced in  evidence  the  judgment-roll  in  a  cause  entitled  "jMoritz 
Conhaim  v.  John  Burke."  The  roll  disclosed  that  on  October 
**®  16,  1893,  Conhaim  caused  to  be  filed  in  the  district  court 
of  Cascade  county,  Montana,  his  complaint  in  an  action  upon 
a  promissory  note  alleged  to  have  been  made  by  Burke  to  him, 
and  that  on  the  same  day  a  summons  in  proper  form  was  is- 
sued ;  that,  thereafter  the  summons  was  returned  and  filed,  to- 
gether with  the  proof  of  service  indorsed  thereon  as  follows : 
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"State  of  Montana, 
County  of  Cascade. 

"J.  M.  Burlingame,  Jr.,  being  duly  sworn,  says  that  I  re- 
ceived the  within  summons  on  the  sixteenth  day  of  October, 
A.  D.  1893,  and  personally  served  the  same  on  the  thirteenth 
day  of  November,  A.  D.  1893,  upon  John  Burke,  being  the 
defendant  named  in  said  summons,  by  delivering  to  said  de- 
fendant, personally,  in  the  said  county  of  Cascade,  a  copy  of 
said  summons. 

"JAMES  M.  BURLINGAME,  JR. 

"Service,  $1.50. 

"Subscribed  and  sworn  to  before  me  at  Great  Falls,  Mon- 
tana, this  thirteenth  day  of  November,  1893. 

"F.  B.  WILCOX, 

"Notary  Public." 

The  judgment-roll  further  disclosed  that  the  default  of 
Burke  was  duly  entered,  and  that  on  November  24,  1893,  judg- 
ment iby  default  was  rendered  and  entered  for  the  amount  of 
money  stated  in  the  complaint  and  summons;  the  judgment 
reciting,  among  other  things,  the  following:  "In  this  action 
the  defendant,  John  Burke,  having  been  regularly  served  with 
process,  and  having  failed  to  appear  and  answer  the  plaintilE's 
complaint  filed  herein,  the  legal  time  for  answering  having  ex- 
pired, and  no  answer  or  demurrer  having  been  filed,  the  de- 
fault of  the  said  defendant,  John  Burke,  in  the  premises  hav- 
ing been  duly  entered  according  to  law,  upon  application  of 
said  plaintiff  to  the  court  judgment  is  hereby  entered  against 
said  defendant  in  pursuance  of  the  prayer  of  said  complaint." 
The  defendant  proved  that  the  property  mortgaged  was  sold 
under  an  execution  issued  on  the  judgment,  and  that  on  the 
twenty-eighth  day  of  June,  1894,  the  sheriff  executed  his  deed 
conveying  the  property  to  one  Burlingame,  and  that  Burlin- 
game on  September  ^^®  14th  of  the  same  year  conveyed  the 
property  to  the  defendant  in  the  present  cause.  To  the  in- 
troduction of  the  judgment-roll  the  plaintiff  objected  upon  two 
grounds:  1.  Because  the  court  which  rendered  the  judgment 
had  no  jurisdiction  over  the  subject  matter  of  the  action,  for 
the  reason  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  did  not  allege  nonpay- 
ment of  the  promissory  note;  and  2.  Because  the  court  had 
no  jurisdiction  over  the  defendant  in  that  action,  for  the  rea- 
son that  he  never  appeared,  "and  the  summons  therein  was  not 
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•erved  by  an  officer  or  a  person  over  the  age  of  eighteen  not 
a  party  to  the  action,  and  for  the  further  reason  that  the  affi- 
davit constituting  the  proof  of  attempted  service  of  summons 
does  not  state  that  the  affiant  was  of  the  age  of  eighteen,  or 
any  other  age,  at  the  time  of  such  attempted  service."  Plain- 
tiff excepted  to  the  overruling  of  the  objections,  and  specifies 
the  action  of  the  court  in  that  regard  as  error. 

(a)  Disposition  is  readily  made  of  the  objection  that  the 
judgment  is  void  because  the  complaint  is  insufficient  in  sub- 
stance. The  action  was  upon  a  promissory  note  made  by 
Burke  to  Conhaim.  After  pleading  execution  of  the  note,  the 
complaint  proceeds :  "That  the  said  note  is  now  long  past  due 
and  unpaid;  that  payment  of  the  same  has  been  frequently 
demanded;  that  plaintiff  is  now  the  owner  and  holder  there- 
of." Conceding  that  the  plaintiff  was  under  the  necessity  of 
pleading  nonpayment  of  the  note,  and  assuming  that  the  com- 
plaint in  that  regard  was  defective,  nevertheless  there  was  not 
a  total  omission  of  the  material  averment,  but  a  mere  imper- 
fection of  statement,  which  could  have  (been  reached  only  by 
special  demurrer.  This  is  a  sufficient  answer  to  the  first  ob- 
jection. We  prefer,  however,  to  place  our  decision  upon  a 
broader  ground,  and,  in  order  to  do  so,  we  shall  assume  that 
the  complaint  was  lacking  in  the  matter  necessary  to  consti- 
tute the  statement  of  any  cause  of  action.  The  district  court 
of  Cascade  county,  which  rendered  the  judgment  in  Conhaim 
against  Burke,  is  a  court  of  record,  and  of  general  jurisdiction, 
both  legal  and  ^*  equitable.  It  has  jurisdiction  of  the  class 
of  cases  to  which  Conhaim  against  Burke  belongs.  It  had 
jurisdiction,  therefore,  over  the  subject  matter  of  that  action ; 
it  had  authority — that  is,  power  to  grant  the  relief  which  it 
did  grant  by  the  judgment,  and  hence  there  was  no  excess  of 
jurisdiction.  A  judgment  which  is  merely  voidable  is  not  open 
to  collateral  attack.  A  void  judgment  is  that  which  is  a  judg- 
ment in  name  or  form  only.  Unless  void  on  its  face,  or  upon 
the  inspection  of  the  judgment-roll,  a  judgment  cannot  be  suc- 
cessfully attacked  collaterally.  Upon  collateral  attack  it  mat- 
ters not  that  such  a  court  erred  in  determining  any  question 
of  law  or  fact;  the  judgment  is  not  thereby  made  void.  The 
irregularity  or  error  may  be  corrected,  or  the  judgment  avoided, 
on  appeal,  or  on  a  proper  and  seasonable  application  to  the 
court  in  which  the  action  is  pending;  but  it  cannot  be  set  aside 
or  purged  of  error  by  any  other  mode.  These  principles  seem 
to  be  self-evident,  and  the  authority  of  adjudged  cases  supports 
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them :  Altmah  v.  School  Dist,,  35  Or.  85,  76  Am.  St.  Rep.  468, 
56  Tac.  291 ;  In  re  James'  Estate,  99  Cal.  374,  37  Am.  St.  Rep. 
60,  33  Pac.  1122;  1  Freeman  on  Judgments,  sec.  118;  17  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  1069-1072,  and  cases  there  cited, 
(b)  Upon  direct  attack  by  appeal,  the  presumption  that  the 
court  rendering  a  judgment  by  default  had  jurisdiction  of  the 
person  of  the  defendant  does  not  obtain.  Unless  the  record 
in  some  way  discloses  the  acquisition  of  jurisdiction  over  the 
defendant,  the  judgment  will  be  reversed  by  the  appellate 
court:  Schloss  v.  White,  16  Cal.  65;  Connoly  v.  Alabama  etc 
R.  R.  Co.,  29  Ala.  373;  1  Black  on  Judgments,  sec.  93;  2  Free- 
man on  Judgments,  sec.  536.  Where  a  direct  attack,  other" 
than  by  appeal,  is  made  upon  the  judgment  of  a  domestic  court 
of  general  jurisdiction,  the  prima  facie  presumption  must  be 
indulged  that  jurisdiction  was  obtained  of  the  person  of  the 
defendant,  unless  the  record  affirmatively  shows  the  contrary; 
provided  it  does  not  appear  from  the  judgment-roll  that  the 
defendant  was  at  the  time  of  service  without  the  territorial 
limits  of  the  court's  jurisdiction.  Upon  such  direct  attack, 
the  prima  facie  presumption  of  jurisdiction  ^^^  may  be  rebut- 
ted by  competent  evidence  establishing  the  lack  of  jurisdiction 
over  the  defendant — some  courts  rejecting  evidence  tending 
to  controvert  the  officer's  return  of  service,  and  others  admit- 
ting it  (as  is  the  rule  in  Montana)  for  that  purpose,  but  all 
agreeing  that  the  affidavit  of  service  of  summons  made  by  a 
private  person  may  upon  direct  attack,  other  than  appeal,  be 
falsified  by  evidence  aliunde  the  record.  When,  however,  the 
judgment  of  a  court  of  general  jurisdiction,  acting  within  the 
ordinary  scope  of  that  jurisdiction,  is  assailed  collaterally,  the 
presumption  of  jurisdiction  over  the  person  of  the  defendant 
is  conclusive,  unless  upon  the  face  of  the  judgment-roll  a  lack 
of  jurisdiction  affirmatively  appears.  A  judgment,  when  col- 
laterally attacked,  must  be  tried  by  inspection  of  the  judg- 
ment-roll, and  by  that  alone.  These  rules  rest  upon  well-es- 
tablished principles. 

By  "collateral  attack,'*  as  the  expression  is  used  in  this  opin- 
ion, is  meant  every  proceeding  in  which  the  integrity  of  a 
judgment  is  challeiiged,  except  those  made  in  the  action  where- 
in the  judgment  is  rendered  or  by  appeal,  and  except  suits 
brought  to  obtain  decrees  declaring  judgments  to  be  void  ab 
initio.  .  In  the  case  at  bar  a  judgment  rendered  by  a  court  of 
record  of  general  jurisdiction,  which  jurisdiction  was  exercised 
according  to  the  course  of  the  common  law,  is  attacked  col- 
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laterally.  The  judgment  so  rendered  ia  asserted  to  be  void 
upon  the  ground  that  the  affidavit  constituting  the  proof  of 
the  attempted  service  of  summons  does  not  state  that  the 
affiant  was  over  the  age  of  eighteen  years  at  the  time  of  the 
service,  and  upon  the  ground  that  the  defendant  never  ap- 
peared, and  the  summons  was  not  served  by  a  person  over 
the  age  of  eighteen  years,  nor  by  an  officer. 

It  may  be  that  the  recital  in  the  judgment  to  the  effect  that 
the  defendant  in  the  action  of  Conhaim  against  Burke  had 
been  regularly  served  with  process  is  not  in  conflict  with,  but, 
upon  collateral  attack,  must  be  .deemed  to  supplement,  the 
statements  contained  in  the  affidavit  of  service  made  by  Bur- 
lingame  (Peck  v.  Strauss,  33  Cal.  678;  Passault  v.  Austin,  36 
Cal.  691;  Alderson  v.  Bell,  9  Cal  315);  we  are  inclined  to 
think  *^  that  such  should  be  declared  to  be  the  effect  of  the 
recital  when  the  judgment  is  collaterally,  or  otherwise  than  in 
the  action  or  on  appeal,  attacked,  but  we  reserve  a  decision 
of  this  question,  and  shall,  for  the  present  at  least,  consider 
the  affidavit  of  service  as  being  the  only  proof  in  the  record 
showing,  or  tending  to  show,  jurisdiction  of  the  person  of 
Burke.  The  sole  inquiry  under  the  doctrines  which  we  have 
announced  is:  Does  the  judgment-roll  in  Conhaim  against 
Burke  affirmatively  disclose  that  the  court  was  without  juris- 
diction of  the  defendant  therein?  There  is  no  controversy  in 
respect  of  the  validity  of  the  summons.  No  question  arises  as 
to  the  process  itself — it  was  in  all  respects  conformable  to  law. 
The  judgment-roll  in  Conhaim  against  Burke  is  not  silent 
touching  the  jurisdictional  facts,  and  for  the  purpose  of  this 
appeal  we  assume,  for  the  time  'being,  that  the  presumptions 
which  the  law  raises  in  support  of  judgments  of  courts  of  gen- 
eral jurisdiction  are  not  indulged  when  the  judgment-rolls 
contain  evidence  with  reference  to  the  jurisdictional  facts, 
but  that  the  evidence  alone,  unaided  by  presumptions,  is  to  be 
considered  in  determining  whether  jurisdiction  existed,  al- 
though we  think  that  the  rule  may,  perhaps,  be  too  broadly 
stated  in  Galpin  v.  Page,  18  Wall.  350,  for  it  does  not  seem 
unreasonable  to  us  that,  on  attack  other  than  by  appeal,  the 
presumption  of  jurisdiction  over  the  person  of  the  defendant 
ought  to  be  indulged  in  favor  of  the  judgments  of  such  courts, 
except  in  those  instances  where  the  record,  as  a  whole,  affirma- 
tively discloses  want  of  jurisdiction,  as  was  the  case  in  Dietrich 
T.  Martin,  24  Mont.  145,  81  Am.  St.  Rep.  419,  60  Pac.  1087,  or 
that  the  court  was  not  proceeding  within  the  ordinary  scope 
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of  its  power  exercised  according  to  the  general  course  of  the 
common  law;  an  example  of  the  latter  exception  is  a  case  in 
which  the  judgment-roll  shows  that  at  the  time  of  the  service 
or  attempted  service  of  summons  the  defendant  was  beyond 
the  territorial  limits  of  the  court's  authority,  and  does  not 
contain  evidence  either  of  service  upon  him  within  those  lim- 
its, or  of  his  appearance.  Dietrich  v,  Martin,  24  Mont.  145, 
81  Am.  St.  Eep.  419,  60  Pac.  1087,  seems  to  be  an  example  of 
the  second  exception,  as  well  as  of  the  first. 

:i23  From  the  time  the  summons  is  served  the  court  is 
deemed  to  have  jurisdiction  of  the  defendant,  and  hence  ju- 
risdiction of  the  defendant  in  Conhaim  against  Burke  was  ac- 
quired, if  acquired  at  all,  by  the  fact  that  service  was  made 
upon  him,  not  by  proof  of  such  fact.  If  he  was  personally 
served  with  summons  within  the  state  of  Montana,  jurisdiction 
was  acquired.  Sections  71,  78,  79,  and  80  of  the  first  division 
of  the  Code  of  Civil  Procedure  of  the  Compiled  Statutes  of 
1887  provide  that  the  summons  may  be  served  by  the  sheriff, 
or  b}'  any  other  person  over  the  age  of  eighteen  years,  not  a 
party  to  the  action;  that  summons  must  be  served  by  deliv- 
ering a  copy  thereof  to  the  defendant  personally;  and  that 
proof  of  the  service,  when  made  by  any  person  other  than  the 
sheriff,  must  be  by  his  affidavit  showing  the  time  and  place 
of  service ;  and  from  the  time  of  service  of  summons  the  court 
is  deemed  to  have  acquired  jurisdiction  of  the  parties  or  prop- 
erty, as  the  case  may  be,  and  to  have  control  of  all  subsequent 
proceedings.  The  omission  from  the  affidavit  of  Burlingame 
of  the  statement  that,  at  the  time  he  served  the  summons 
upon  the  defendant,  he  (Burlingame)  was  over  the  age  of 
eighteen  years,  is  the  defect  which  the  plaintifE  in  the  case 
at  bar  urges  as  fatal;  he  contends  that  thereby  the  judgment- 
roll  shows  that  the  summons  was  not  served  by  a  competent 
person,  and  that  therefore  the  judgment  is  void  upon  its  face. 
The  plaintiff  fails  to  distinguish  between  a  want  of  jurisdic- 
tion and  an  irregularity  in  obtaining  it.  Says  Mr.  Freeman  in 
his  work  on  Judgments:  "There  is  a  difference  between  a 
want  of  jurisdiction  and  a  defect  in  obtaining  jurisdiction. 
....  The  fact  that  defendant  is  not  given  all  the  time  al- 
lowed him  by  law  to  plead,  or  that  he  was  served  by  some  per- 
son incompetent  to  make  a  valid  service,  or  any  other  fact 
connected  with  the  service  of  process,  on  account  of  which  a 
judgment  by  default  would  be  reversed  upon  appeal,  will  not 
ordinarily  make  the  judgment  vulnerable  to  a  collateral  at- 
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tack**:  Freeman  on  Judgments,  sec.  126,     Upon  this  subject, 
Mr.  Black,  in  section  224  of  his  treatise  on  the  Law  of  Judg- 
ments, says :  "Although  the  service  of  process  in  an  ^''^^  action 
tnay  have  been  characterized  by  some  defect  or  irregularity, 
it  does  not  necessarily  follow  that  the  ensuing  judgment  will 
•be  void.     For,  if  the  party  would  take  advantage  of  such  a 
matter,  he  must  do  so  in  the  action  itself,  by  some  proper  mo- 
tion or  proceeding.     It  is  only  when  the  attempted  service  is 
80  irregular  as  to  amount  to  no  service  at  all  that  there  can 
!be  said  to  be  a  want  of  jurisdiction.     In  any  otber  case  there 
may  be  error  in  the  subsequent  proceedings,  but  they  will  be 
sustained  against  a  collateral  attack";  and  in  section  2G3  he 
remarks:  "We  have  already  seen  that  defects  or  irregularities 
in  the  process,  or  in  the  manner  of  its  service,  are  not  sufficient 
to  render  the  judgment  void,  unless  the  flaw  or  omission  is  so 
serious  as  to  make  the  process  equivalent  to  no  process  at  all, 
'or  the  service  entirely  nugatory,  in  which  case  the  judgment 
fails  for  want  of  jurisdiction.    It  follows  that  the  judgment 
of  a  court  of  general  jurisdiction  cannot  be  attacked  collater- 
ally when  there  has  been  some  service  of  notice,  although 
«uch  service  of  notice  may  be  materially  defective,**    In  Do- 
Tcnte  v.  Sullivan,  7  Cal.  279,  a  case  substantially  identical  with 
the  one  now  under  consideration  was  presented,  and  the  court 
.said:  "It  is  contended  that  where  service  is  made  by  anyone 
•other  than  an  officer  or  his  deputy,  or  a  person  appointed  by 
ithe  judge,  the  affidavit  should  show  that  the  person  serving 
"the  writ  possesses  the  legal  qualifications  enumerated  in  the 
section;  otherwise,  any  incompetent  person  might  make  the 
service.     Granting  this  proposition,  the  objection  only  goes  to 
the  formality  of  the  return,  which  might  be  amended  by  the 
'•officer.    If  the  return  is  defective,  the  defendant  must  appeal 
.:irom  the  judgment ;  a  mere  irregularity  of  service  is  not  suffi- 
^"Cient  to  enable  him  to  attack  the  judgment  collaterally/*    In 
Peck  v.  Strauss,  33  Cal.  678,  the  question  was  again  presented, 
and  the  court  adhered  to  the  rule  announced  in  Dorente  v. 
"Sullivan,  7  Cal.  279,  and  held,  in  addition,  that  the  omission 
from  the  affidavit  of  service  of  a  statement  that  the  person 
serving  the  same  was  over  the  age  of  twenty-one  was  more 
•than  compensated  by  the  recital  in  the  judgment  that  the  de- 
fault of  the  defendant  was  duly  ^^  entered.     The  like  doc- 
trine was  announced  in  Drake  v.  Duvenick,  45  Cal.,  455,  and 
followed  in  Keybers  v.  McComber,  67  Cal.  395,  7  Pac.  838. 
The  same  rule  was  declared  in  Herman  v.  Santee,  103  Cal. 
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519,  42  Am.  St.  Eep.  145,  37  Pac.  509.  The  supreme  court  of 
Mississippi,  in  Harrington  v.  Wofford,  46  Miss.  31,  said : 
"There  is  a  very  clear  and  obvious  distinction  between  a  total 
want  of  service  of  process  and  a  defective  service  of  process, 
as  to  their  effect  in  judicial  proceedings.  In  the  one  case,  the 
defendant  has  no  notice  at  all  of  the  suit  or  proceeding  against 
him.  The  judgment  or  decree  in  such  case,  it  is  conceded,  is 
coram  non  judice  and  void,  upon  the  principles  of  law  and 
justice.  In  the  other  case,  the  defective  service  of  process 
gives  the  defendant  actual  notice  of  the  suit  or  proceeding 
against  him,  and  the  judgment  or  decree  in  such  case,  al- 
though erroneous,  would  be  valid  until  reversed  by  a  direct 
proceeding  in  an  appellate  Jurisdiction,  and  its  validity  cannot 
be  collaterally  called  in  question.  And  this  view  of  the  law 
is  believed  to  be  sustained  by  reason,  principle  and  authority.^' 
In  Isaacs  v.  Price,  2  DiU.  351,  Fed.  Cas.  No.  7097,  Judge  Dil- 
lon said:  "A  distinction  is  to  be  made  between  a  case  where 
there  is  no  service  whatever,  and  one  which  is  simply  defective 
or  irregular.  In  the  first  case,  the  court  acquires  no  jurisdic- 
tion, and  its  judgment  is  void;  in  the  other  case,  if  the  court 
to  which  the  process  is  returnable  adjudges  the  service  to  be 
sufficient,  and  renders  judgment  therein,  such  judgment  is  not 
void,  but  only  subject  to  be  set  aside  by  the  court  which  gave 
it,  upon  seasonable  and  proper  application,  or  reversed  upon 
appeal.  The  error  in  the  argument  of  the  defendant  is  that 
it  proceeds  upon  the  ground  that  the  judgment  rendered  upon 
the  service  made  upon  him  was  wholly  void."  Many  other 
cases  to  the  same  effect  might  be  cited. 

Inspection  of  the  judgment-roll  in  Conhaim  against  Burke 
does  not  disclose  a  want  of  jurisdiction  of  the  defendant  in 
that  action,  and  therefore  the  judgment  may  not  be  declared 
void  on  collateral  attack.  Assuming  the  Burlingame  affi- 
davit to  ^®  have  been  the  only  proof  of  service,  the  court 
merely  erred  in  adjudging  the  service  regular. 

3.  From  what  has  thus  far  been  said  it  is  not  to  be  inferred 
that  we  tacitly  assume  the  judgment  would  be  void  if  the  roll 
affirmatively  disclosed  that  Burlingame  was  less  than  eighteen 
years  of  age  when  he  served  the  summons,  or  if  upon  direct  at- 
tack by  suit  in  equity  that  fact  were  established  by  proof,  nor 
can  such  an  inference  reasonably  be  deduced.  When  Burlin- 
game, who  was  not  a  party  to  the  action,  delivered  to  Burke 
personally  a  copy  of  the  summons,  the  latter  was  thereby  noti- 
fied of  the  pendency  of  the  action,  and  of  the  fact  that,  unless 
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he  appeared,  judgment  would  go  against  him ;  he  was  put  upon 
inquiry,  and  such  delivery  was  sufficient  to  subject  Burke  to 
the  jurisdiction  of  the  court,  despite  the  fact  that  Burlingame 
was  not  of  the  age  prescribed.  The  service,  though  irregular 
or  defective,  sufficed  to  accomplish  the  sulbstantial  purpose 
and  object  which  the  law  designs  the  summons  to  perform. 
We  are  of  the  opinion  that  even  if  the  judgment-roll  should 
exhibit  the  incompetency  of  Burlingame  in  the  respect  men- 
tioned, or  such  incompetency  were  otherwise  shown,  the  judg- 
ment for  that  reason  would  not  be  either  void  or  subject  to 
any  attack  save  that  by  appeal.  A  judgment  rendered  by  a 
court  having  jurisdiction  of  the  subject  matter  and  of  the 
parties,  and  keeping  within  the  limits  of  its  power,  though  it 
may  be  voidable,  is  never  void.  Jurisdiction  of  a  defendant, 
when  irregularly  acquired,  may  be  renounced  as  the  result  of 
suitable  proceedings  seasonably  taken  in  the  action  itself,  or 
on  appeal  from  the  judgment;  but  jurisdiction  irregularly 
obtained  is  nevertheless  jurisdiction — the  power  to  hear,  de- 
cide, and  adjudge — and  when  this  exists  the  judgment  cannot 
be  void.  This  conclusion  inevitably  results  from  the  principles 
announced  in  the  former  part  of  the  opinion.  Were  it  not  for 
the  case  of  Hauswirth  v.  Sullivan,  6  Mont.  203,  9  Pac.  798,  we 
should  content  ourselves  with  the  foregoing  observations,  and 
affirm  the  judgment  appealed  from  without  further  remark; 
but  that  case,  when  tested  by  these  principles,  seems  to  us  to 
be  so  manifestly  ^*''  wrong  that  we  deem  it  not  improper  to  in- 
dicate our  views  upon  the  principal  point  there  decided.  In 
the  Hauswirth  case,  the  supreme  court  of  the  territory  of 
Montana  decided  that  the  service  of  a  summons  on  Sunday 
was  void,  and  that  a  judgment  by  default  against  the  defend- 
ant, founded  upon  such  service,  was  a  mere  nullity,  although 
the  sheriff's  return  stated  that  the  service  was  made  on  Sat- 
urday. It  was  held  that  the  defendant  might  maintain  a 
suit  in  equity  to  have  the  judgment  set  aside  on  the  ground 
that  the  service  was  made  on  Sunday.  We  are  satisfied  that 
the  doctrine  there  announced  is  erroneous.  Service  of  sum- 
mons on  Sunday  is  not  a  nullity,  but  a  mere  irregularity  with 
respect  to  the  time  or  day  on  which  it  was  made,  and  a  judg- 
ment based  upon  it  is  not  void.  While  perhaps  not  directly 
in  point.  Comer  v.  Jackson,  50  Ala.  384,  and  Hammond  v. 
Wilder,  25  Vt.  342,  strongly  support  this  reasonable  and  just 
Tiew.  If  the  Hauswirth  case  announces  the  true  rule  of  law, 
then  titles  acquired  under  proceedings  based  upon  judgments 
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by  default  are  subject  to  attack  at  any  time  and  must  Ije  de- 
clared void  whenever  it  appears  that  the  summons  was  served 
on  Sunday.  For  example:  In  an  action  upon  a  promissory 
note,  the  summons  is  served  upon  Sunday,  but  the  return 
states  that  service  was  made  on  Monday;  default  is  regularly 
entered,  and  judgment  follows;  sale  is  had  under  execution; 
title  to  the  property  professedly  passes  to  A,  who  conveys  to 
B,  and  B  to  C.  In  the  course  of  time  the  value  of  the  prop- 
erty increases  enormously.  The  judgment  debtor  now  seeks 
to  have  the  judgment  declared  a  nullity  for  the  reason  that  the 
summons  was  served  on  Sunday,  a  nonjudicial  day.  Under 
the  holding  in  the  Hauswirth  case  the  attack  must  be  sijccess- 
ful,  the  judgment  and  all  proceedings  thereafter  are  nullities, 
and  the  judgment  debtor  has  the  title  which  by  the  execution 
sale  professedly  passed  from  him  to  the  purchaser;  and,  even 
if  the  summons  had  in  truth  been  served  on  a  day  other  than 
Sunday,  it  is  possible  to  conceive  of  circumstances  in  which, 
long  after  the  judgment  was  entered,  and  the  sale  made,  the 
contrary  might  be  proved,  thereby  destroying  that  ^^^  which, 
for  aught  the  purchasers  were  able  to  discover,  was  a  perfect 
title.  Such  is  necessarily  the  logical  result  and  effect  of  that 
decision,  notwithstanding  the  remarks  on  page  213  (6  Mont., 
and  9  Pac.  804),  touching  the  assignment  of  a  void  judgment, 
and  the  rights  of  "innocent  third  persons'*  upon  execution  sale 
under  a  judgment  void  ab  initio.  The  law  does  not  offer  a 
premium  for  perjury,  and  should  not  permit  mere  irregulari- 
ties, which  have  been  waived  by  the  only  persons  entitled  to 
complain,  to  overturn  solemn  judgments  rendered  on  personal 
service  of  summons.  The  serving  of  a  summons  is  a  minis- 
terial act  in  aid  of  judicial  proceedings.  Service  made  on 
Sunday  is  voidable;  it  will  be  quashed  or  set  aside  when  the 
proper  motion  in  that  behalf  is  promptly  and  seasonably  inter- 
posed; but,  like  any  other  mere  irregularity  or  imperfection, 
it  may  be  waived.  By  inaction  on  the  part  of  the  person  who 
might  have  sought  to  be  relieved  of  its  effect,  it  is  acquiesced 
in,  cured,  or  waived;  it  is  then  no  longer  voidable,  and  the 
privilege  of  taking  advantage  of  it  is  forever  lost.  So  with 
the  service  of  the  summons  in  Conhaim  against  Burke.  The 
defendant  in  that  case  had  the  right  to  move  that  the  service 
be  eet  aside,  and  the  motion,  if  made,  should  have  been  granted, 
unle&s  the  affido.vit  were  amended,  or  a  new  one  filed,  stating 
that  Burlingame  was  over  eighteen  years  old  at  the  time  of 
service;  and,  perhaps,  on  appeal  from  the  judgment,  relief 
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woi*l  have  been  obtained,  although  no  such  motion  hadiseen 
interposed;  but  Burke  cannot  otherwise,  either  upon  collat- 
eral or  direct  attack,  successfully  impeach  the  judgment  be- 
cause of  the  irregular  service,  or  because  of  the  defect  in  the 
proof  of  service. 

We  are  not  advised  of  any  other  case  is  this  state  which 
announces  a  rule  different  from  the  one  applied  in  the  case 
at  bar.  Choate  v.  Spencer,  13  Mont.  127,  40  Am,  St.  Rep. 
425,  32  Pac.  651,  was,  as  the  opinion  states,  a  direct  attack 
by  a  bill  in  equity  upon  a  judgment  based  upon  a  summons 
not  attested  by  the  seal  of  the  court  from  which  it  issued,  and 
the  judgment  was  for  that  reason  declared  void,  the  court 
holding  that  the  paper  purporting  to  be  the  process  ^^**  of 
the  court  was  a  nullity.  Sharman  y.  Huot  and  Sharman  v. 
Eukes,  20  Mont.  555,  63  Am.  St.  Rep.  645,  52  Pac.  558,  were 
appeals  from  orders  discharging  a  writ  of  attachment  on  the 
ground  that  the  supposed  summons  was  not  authenticated  by 
the  signature  of  the  clerk,  the  court  holding  that  the  summons 
was  a  nullity,  and  that  under  section  890  of  the  Code  of  Civil 
Procedure  a  writ  of  attachment  which  is  issued  before  a  valid 
summons  is  absolutely  void,  and  not  merely  voidable.  In  Lay- 
ton  V.  Trapp,  20  Mont.  453,  52  Pac.  208,  it  was  held,  on  cer- 
tiorari to  review  the  judgment  of  a  justice  of  the  peace,  that 
the  service  of  the  summons  must  be  proved  by  the  affidavit  of 
the  person  making  it,  and,  such  an  affidavit  not  having  been 
made,  the  justice  had  no  jurisdiction  to  render  the  judgment 
by  default.  The  court  said  that  since  the  justice's  court  is  a 
court  of  inferior  jurisdiction,  and  there  are  no  legal  presump- 
tions in  favor  of  its  jurisdiction,  its  jurisdiction  must  affirma- 
tively appear  on  the  face  of  the  record.  Sanford  v.  Edwards, 
19  Mont.  56,  61  Am.  St.  Rep.  482,  47  Pac.  212,  likewise  in- 
volved the  validity  of  a  judgment  rendered  by  a  justice  of 
the  peace,  the  court  holding  that  under  the  statutes  then  in 
force,  providing  that  in  actions  before  a  justice  of  the  peace 
summons  must  be  served  by  reading  it  to  the  defendant  per- 
sonally, or  by  leaving  a  copy  at  his  place  of  residence,  the 
delivery  to  the  defendant  of  a  copy  of  the  summons  without 
reading  it  to  him,  or  leaving  a  copy  at  his  place  of  residence, 
was  not  sufficient  service,  and  that  a  judgment  based  on  a 
return  showing  a  delivery  only  was  void.  Palmer  v.  McMas- 
ter,  8  Mont.  186,  19  Pac.  585,  is  clearly  distinguishable  from 
the  case  now  before  us,  for,  while  the  attack  upon  the  judg- 
ment was  collateral,  the  judgment  was  based  upon  an  at- 
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tempted  service  of  summons  by  publication,  and  in  such  a  case 
the  proceeding  is  not  one  in  accordance  with  the  course  of  the 
common  law,  nor  in  the  exercise  of  the  ordinary  jurisdiction 
of  the  court.  The  judgment  was  declared  void  in  the  last- 
named  case  upon  the  principles  declared  in  Galpin  v.  Page, 
18  Wall.  350:  "Whenever,  therefore,  it  appears  from  the  in- 
spection of  the  record  of  a  ^**  court  of  general  jurisdiction 
that  the  defendant  against  whom  a  personal  judgment  or  de- 
cree is  rendered  was  at  the  time  of  the  alleged  service  without 
the  territorial  limits  of  the  court,  and  thus  beyond  the  reach 
of  its  process,  and  that  he  never  appeared  in  the  action,  the 
presumption  of  jurisdiction  over  his  person  ceases,  and  the 
burden  of  establishing  the  jurisdiction  is  cast  upon  the  party 
who  invokes  the  benefit  or  protection  of  the  judgment  or  de- 
cree  When,  therefore,  by  legislation  of  a  state,  con- 
structive service  of  process  by  publication  is  substituted  in 
place  of  personal  citation,  and  the  court  upon  such  service  is 
authorized  to  proceed  against  the  person  of  an  absent  party, 
not  a  citizen  of  the  state  nor  found  within  it,  every  principle 
of  justice  exacts  a  strict  and  literal  compliance  with  the  statu- 
tory provisions."  It  is  apparent  that  the  rule  applied  in  that 
case  is  based  upon  a  principle  different  from  the  one  govern- 
ing the  case  at  bar. 

The  other  assignments  of  error  are  without  merit. 

The  judgment  will  be  aJB&rmed,  and  it  is  so  ordered.  Kemit- 
titur  may  issue  forthwith. 


Collateral  Attack  upon  Judgments  is  discussed  in  the  mono- 
graphic note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  104-119.  A  judg- 
ment regular  on  its  face  cannot  be  attacked  collaterally  for  an  ir- 
regular service  of  summons:  Bennett  v.  Wilson,  133  Cal.  379,  85 
Am.  St.  Rep.  207,  65  Pac.  880.  As  against  such  attack,  on  the 
ground  that  the  summons  was  insufficient,  it  must  be  presumed  that 
another  and  sufficient  summons  was  issued:  Rogers  v.  Miller.  13 
Wash.  82,  52  Am.  St.  Rep.  20,  42  Pac.  525;  Bradley  v.  Drone,  187 
111.  175,  79  Am.  St  Rep.  214,  58  N.  E.  304.  Consult,  in  this  connec- 
tion, Stevens  v.  Reynolds,  143  Ind.  467,  52  Am.  St.  Rep.  422,  41  N. 
E.  931;  Bank  of  Colfax  v.  Richardson,  34  Or.  518,  75  Am.  St.  Rep. 
664,  54  Pac.  359.  A  judgment  merely  voidable  or  erroneous  can- 
not be  assailed  collaterally:  Edmundson  v.  Independent  School 
Diet.  98  Iowa,  639.  60  Am.  St.  Rep.  224,  67  N.  W.  671;  Hall  v. 
Sauutrv,  72  Minn.  420,  71  Am.  St.  Rep.  497,  75  N.  W.  720;  Bank  of 
Colfax  V.  Richardson,  34  Or.  518,  75  Am.  St.  Rep.  664,  54  Pac.  359. 
Such  attack  cannot  be  successful  unless  the  Judgment  is  void: 
Dver  v.  Leach,  91  Cal.  191.  25  Am.  St.  Rep.  171,  27  Pac.  598;  King- 
man v,  Paulson,  120  Ind.  .507,  22  Am.  St.  Rep.  611,  26  N.  E.  303. 
A  judgment  cannot  be  collaterally  impeached  unless  the  record 
shows  the  want  of  jurisdiction:  Williams  v.  Haynes,  77  Tex.  283, 
19  Am.  St.  Rep.  752   13  S.  W.  1029;  and  the  jurisdiction  is  conclu- 
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•Ively  presumed  unless  the  contrary  appears  from  the  face  of  the 
record:  Gullckson  v.  Bodkin,  78  Minn.  83,  79  Am.  St  Rep.  352,  80 
N.  W.  783. 

Jurisdiction.— The  Fact  of  Service,  not  the  proof  thereof,  gives 
a  court  Jurisdiction:  Bank  of  Orland  v.  Dodson,  127  Cal.  208,  78 
Am.  St  Rop.  42,  50  Pac.  584;  Herman  v.  Santee,  103  Cal.  519.  42 
Am.  St  Ri'p.  145,  37  Pac.  509;  Cunningliam  y.  Spokane  etc.  Co., 

20  Wash.  450,  72  Am.  St.  Rep.  113,  55  Pac.  756. 
Jurisdiction.— Defective  Service  of  process,  as  affecting  the  Ju- 
risdiction of  a  court,  Is  considered  In  the  monographic  note  to  San- 
ford  V.  Edwards,  61  Am.  St  Rep.  485-496. 

Service  of  Process  on  Sunday,  or  on  other  legal  holidays,  Is  con- 
sidered In  Glenn  v.  Eddy,  51  N.  J.  L.  255,  14  Am.  St  Rep.  684,  17 
Atl.  745;  Whitney  v.  Blackburn,  17  Or.  564,  11  Am.  St  Rep.  857, 

21  Pac.  874;  monographic  note  to  Sanford  v.  Edwards,  81  Am.  8t 
Rep.  488. 


MULLINS  V.  BUTTE  HARDWARE  COMPANY. 

[25  Mont  525,  65  Pac.  1004.] 

MINING  CLAIM-SURFACE  AND  MINERAL  RIGHTS- 
COTENANCY.— If,  prior  to  the  location  of  a  quartz  claim,  the  sur-- 
face  is  occupied  by  several  parties,  who  agree  that  one  shall  locate 
the  claim  for  the  benefit  of  all,  and  that  after  the  Issue  of  a  patent 
conveyances  shall  be  made  to  vest  In  each  the  full  title  to  the  sur- 
face occupied  by  him,  and  also  the  undivided  interest  in  the  min- 
erals, and  the  agreement  is  performed  except  as  to  the  convey- 
ances of  the  surface,  the  occupants  do  not  become  tenants  in  com- 
mon of  the  surface,  although  they  do  of  the  claim,  save  as  between 
themselves,    (pp.  431,  436.) 

NOTICE.— POSSESSION  OF  A  DEFINITE  TRACT  by  one 
rightfully  in  possession  or  holding  under  a  valid  title  is  a  construc- 
tive notice  to  subsequent  purchasers  and  encumbrancers  of  whatever 
eptate  or  Interest  in  the  land  is  held  by  tlie  occupant,  equivalent 
in  Its  extent  and  effects  to  the  notice  given  by  the  recording  of  his 
title,    (p.  437.) 

TiTLE-RECORD  AS  NOTICE  OF.-If  the  title  under  which 
an  occupant  holds  has  been  put  on  record,  and  his  possession  is 
consistent  with  what  thus  appears  of  record,  it  is  not  constructive 
notice  of  any  additional  or  different  title  or  interest  to  a  purchaser 
w  ho  has  relied  upon  the  record,  and  has  had  no  actual  notice  beyond 
iwhat  is  thereby  disclosed,    (p.  439.) 

TlTLli:-KECORD  AS  NOTICE— COTENANCY.— The  actual 
occupancy  of  one  tenant  In  common  is  the  rightful  possession  of  all, 
and  if  a  title  under  which  they  might  hold  is  of  record  and  is 
consistent  with  the  occupancy,  the  possession  must  be  referred  to 
the  record,  and  will  not  be  constructive  notice  of  any  other  title, 
(p.  440.) 

TITLE— RECORD  AS  NOTICE— COTENANTS  OF  MINING 
CLAIM.— If,  according  to  their  title  as  shown  by  record,  certain 
persons  are  tenants  in  common  of  a  mining  claim,  the  occupancy 
by  each  of  a  separate  portion  of  the  surface,  with  the  payment  of 
taxes  and  the  making  of  Improvements,  imparts  no  notice  to  sub- 
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sequent  purchasers  or  encumbrancers  that  he  claims  a  surface  in- 
terest in  severalty,     (pp.  4.39.  440.) 

DEED  — CONSIDERATION  — PRIOR  UNRECORDED  IN- 
STRUMENT.—The  recital  in  a  deed  raises  a  rebuttable  presumption 
of  the  payment  of  a  valuable  consideration,  and  the  burden  of 
proof  to  show  notice  of  an  earlier  made  instrument  not  first  re- 
corded, or  of  an  oral  contract,  rests  upon  the  party  claiming  under 
the  latter,    (p.  442.) 

VENDOR  AND  VENDEE-BONA  FIDE  PURCHASER.— If 
one  who  has  notice  of  an  outstanding  equity  conveys,  either  medi- 
ately or  immediately,  to  one  witliout  notice  and  for  a  valuable  con- 
sideration, such  purchaser  is  entitled  to  protection,    (p.  443.) 

CONVEYANCE  OF  illNE— RECORD  TITLE  AS  NOTICE. 
If  the  record  title  to  a  mine  shows  the  owners  to  be  tenants  in 
common  without  reference  to  separate  surface  Interests,  and  C,  one 
of  the  owners,  conveys  an  undivided  interest  to  M.,  who  conveys 
It  to  H...who  conveys  it  to  D.,  and  subsequently  to  the  recording 
of  the  deeds  to  M.  and  to  H.,  but  prior  to  the  recording  of  the  deed 
to  D.,  C.  conveys  another  undivided  interest,  with  a  lot  thereon, 
to  N.,  D.'s  grantee  is  not  charged  with  constructive  notice  of  N.'s 
rights  by  the  record  of  his  deed.  N.'s  occupancy  of  the  lot  as 
lessee  for  about  a  year  previous  to  the  grant  to  him  does  not  change 
this  rule.     (pp.  443,  444.) 

L.  P.  Forestell  and  McBride  &  McBride,  for  the  appellants. 

•  (}.  W.  Stapleton,  John  W.  Cotter,  and  Charles  E.  Leonard, 
for  the  respondents. 

82«  PIGOTT,  J.  Mullins,  the  plaintiff,  and  the  Butte 
Hardware  Company,  a  corporation,  one  of  the  defendants, 
have  appealed  from  a  judgment  and  from  orders  denying  mo- 
tions for  a  new  trial  in  an  action  for  the  partition  of  the  Yel- 
low Jack  quartz  lode  mining  claim. 

On  May  13,  1897,  the  claim,  which  is  now  within  the  cor- 
porate limits  of  the  city  of  Butte,  was  located  !by  one  Cum- 
mings.  When  the  location  was  made  and  for  some  time  there- 
tofore, Cummings,  one  Bowen,  one  Moss,  one  Hamilton,  and 
perhaps  others,  were  occupying  parts  of  the  surface  ground, 
each  having  '^^'^  a  dwelling-house  or  other  visible  evidence  of 
possession  upon  the  part  occupied  by  him.  The  principal 
purpose  of  making  the  location  was  to  obtain  title  to  the  sur- 
face of  the  claim  in  order  thereby  to  protect  the  occupants  in 
their  holdings  and  secure  to  them  in  severalty  the  ownership 
of  the  land  used  by  them  respectively.  With  this  object  chiefly 
in  view,  the  occupants  agreed  among  themselves  that  Cum- 
mings should  locate  the  claim  for  the  benefit  of  all,  that  each 
would  contribute  his  proportionate  share  of  the  expenses 
incident  to  procuring  title,  and  that  when  patent  issued  the 
proper  conveyances  would  be  made,  the  one  to  the  other,  in 
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order  to  vest  in  each  full  title  to  the  surface  ground  occupied 
by  him,  and  also  to  vest  in  him  an  undivided  interest  in  tlie 
minerals  in  the  same  proportion  as  his  surface  holding  bore 
to  the  entire  surface.  In  compliance  with  the  agreement  the 
claim  was  located  by  Cummings.  The  receiver's  receipt  was 
issued  on  December  30,  1884,  and  recorded  December  3,  ls87. 
On  December  21,  1893,  the  patent  was  issued  to  him  and  three 
others  (including  one  Schwab),  who  had  succeeded  to  the  in- 
terests of  certain  of  the  occupants.  The  patent  was  duly  re- 
corded on  January  17,  1894.  The  expenses  were  paid  propor- 
tionately 'by  those  interested  and  the  agreement  fully  per- 
formed, except  as  to  the  making  of  the  deeds  conveying  the 
surface  rights  in  severalty  to  the  respective  occupants,  Cum- 
mings delivering  deeds  of  conveyances  whereby  the  undivided 
interests  of  the' respective  persons  in  the  mining  claim  were 
transferred  to  them  in  the  proportions  theretofore  agreed 
upon,  and  the  legal  title  which  Cummings  should  acquire  by 
patent  was  assured  to  them  according  to  their  several  undivid- 
ed equitable  interests.  All  the  deeds  were  duly  recorded,  the 
last  on  October  1,  1883.  None  of  these  deeds  to  the  original 
occupants  described  or  referred  to  any  surface  ground  interest 
as  distinguished  from  undivided  interests  in  the  whole  claim, 
nor  did  it  in  any  way  attempt  to  describe  an  interest  in  sev- 
eralty. In  1885,  Cummings  made  a  deed  to  the  defendant 
Nickel  which,  in  addition  to  an  undivided  one-sixteenth  in- 
terest in  the  Yellow  Jack  claim,  purports  to  convey  a  parcel 
of  land  fifty  by  ®^*  two  hundred  and  forty-three  feet  in  area 
which  had  heen  occupied  by  Cummings;  but,  as  will  be  seen, 
this  is  not  important  in  so  far  as  the  rights  of  the  appellants 
are  involved. 

Intermediate  the  location  of  1879  and  the  issuance  of  pat- 
ent, as  well  as  subsequently,  sundry  deeds,  mortgages,  and 
other  instruments  were  executed  by  the  different  owners  to 
whom  Cummings  had,  prior  to  1884,  conveyed  undivided  inter- 
ests, in  most  of  which  the  property  conveyed  or  affected  was 
described  as  undivided  interests  in  the  Yellow  Jack  lode  claim, 
no  reference  being  made  to  surface  rights  as  distinguished  or 
as  held  separate  from  the  mineral  interests.  During  all  of 
this  period,  extending  from  a  date  anterior  to  the  location 
down  to  the  time  when  this  action  was  begun,  most  of  the  re- 
spective occupants  of  the  surface  of  the  claim  at  the  time  of 
its  location,  and  their  successors  in  title,  remained  in  open, 
visible,  and  notorious  possession  of,  and  paid  taxes  upon,  the 
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parts  of  the  surface  originally  occupied  and  which  they  had 
agreed  to  convey  after  patent  so  that  each  might  own  in  sev- 
eralty. Some  of  the  occupants  and  their  grantees — notably 
Bowen,  McDermott,  and  Nickel — erected  permanent  and  valu- 
able buildings.  After  1885  there  were  several  meetings  had 
for  the  purpose  of  carrying  out  the  agreement  made  among 
the  original  occupants  of  the  several  parcels  of  the  surface 
ground,  but  owing  to  the  nonattendance  of  one  or  more  of  the 
owners  nothing  further  was  ever  done.  The  superintendent 
of  the  Butte  Hardware  Company  attended  some  of  these  meet- 
ings. MuUins  is  not  shown  to  have  had  notice  or  knowledge 
of  the  attempts  to  consummate  the  original  agreement. 

In  the  consideration  of  these  appeals  we  shall  endeavor  to 
confine  ourselves  to  the  points  made  by  counsel.  We  feel  jus- 
tified under  the  circumstances  of  the  case  in  the  inference 
that  any  question  not  presented  by  counsel  is  waived  or  its 
solution  deemed  unnecessary.  So  viewing  the  case,  the  plain- 
tiff's chain  of  record  title  may  be  stated  as  follows:  Deed 
dated  June  7,  1880,  by  Cumraings,  the  locator,  conveying  to 
Moss  an  undivided  one-half  interest  in  the  claim;  mortgage 
dated  January  '^^^  23,  1882,  by  Moss  to  one  Hauser,  convey- 
ing the  same  undivided  interest  (and  purporting  to  convey 
also  a  piece  of  ground  in  area  sixty-seven  by  one  hundred  and 
twenty  feet) ;  sheriff's  deed  consequent  upon  sale  under  fore- 
closure of  the  mortgage  dated  July  10,  1883;  deed  dated  No- 
vember 29,  1889,  by  Hauser  to  one  Davis,  of  an  undivided 
half  interest  (subject  to  a  prior  deed  of  November  2,  1885, 
from  Hauser  to  one  Kaymond  purporting  to  convey  the  lot 
just  mentioned) ;  and  deed  made  in  1895  by  Davis  to  the 
plaintiff  conveying  all  his  interest  (thirty  undivided  sixty- 
fourths)  in  the  Yellow  Jack  lode  claim.  The  record  title  of 
the  Butte  Hardware  Company,  so  far  as  it  is  necessary  to  state 
it,  stands  thus :  On  June  18,  1880,  Cummings  conveyed  to  one 
Schwab  an  undivided  one-fourth  interest  in  the  claim;  on 
May  5,  1884,  SchwaJb  conveyed  an  undivided  one-eighth  inter- 
est to  the  Butte  Hardware  Company.  The  record  titles  of  the 
respondents,  the  Bowen  heirs,  and  McDermott,  and  Fitschen 
stand  thus :  Deed  by  Cimimings  conveying  to  Bowen  one  undi- 
vided eighth  interest  in  the  Yellow  Jack  lode  claim,  made  and 
placed  of  record  October  1,  1883 ;  deed  by  Bowen  conveying  to 
McDermott  one  undivided  sixteenth  interest  in  the  claim, 
made  November  14,  and  placed  of  record  November  16,  1883; 
deed  by  Bowen  to  Hauser  and  Fitschen  purporting  to  convey 
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"to  them  an  undivided  one-eighth  interest  in  the  claim,  made 
4md  recorded  December  29,  1884;  agreement  by  Hauser, 
Fitschen,  Cummings,  and  Schwab  (grantees  named  in  the 
patent)  with  Bowen,  to  convey  to  him  when  patent  should  be 
issued  an  undivided  one-eighth  interest  in  the  claim,  made 
December  29,  188-i,  recorded  July  11,  1885;  through  mesne 
conveyances  the  respondents  named  are  clothed  with  record 
title  to  certain  undivided  interests  in  the  claim. 

The  title  of  Moss  to  an  undivided  thirty  sixty-fourths  inter- 
est in  the  claim  having  been  thus  vested  in  the  plaintiff,  he 
brought  this  action  for  the  partition  of  the  Yellow  Jack  lode 
claim,  including  the  entire  property  conveyed  by  the  patent, 
irrespective  of  any  supposed  surface  rights  other  than  those 
incident  to,  following,  and  covered  by,  the  title  to  the  claim  as 
•**  located  and  patented..  The  answering  defendants,  acqui- 
escing in  the  right  of  the  plaintiff  as  their  cotenant  to  a  parti- 
tion of  the  claim  in  so  far  as  the  minerals  therein  are  con- 
cerned, insist,  with  the  exception  of  the  Butte  Hardware  Com- 
pany, upon  their  exclusive  ownership  in  severalty  of  the  parts 
of  the  surface  occupied  by  them  and  their  predecessors  in 
title,  asserting  that  the  facts  made  Cummings  a  trustee  for 
them  as  to  the  minerals  and  as  to  the  surface  not  actually  oc- 
cupied, constituted  an  oral  partition  of  the  occupied  surface 
ground  binding  upon  all  of  the  original  occupants,  and  cre- 
ated equitable  titles  as  to  the  surface  of  which  all  persons  had 
notice  by  reason  of  such  occupation.  The  district  court  sus- 
tained the  contention  of  the  defendants,  other  than  the  Butte 
Hardware  Company,  and  held  that  an  oral  partition  had  been 
made  of  the  surface  of  the  Yellow  Jack  lode  claim,  and  that 
the  surface  ground  claimed  by  the  Bowen  heirs,  by  McDer- 
mott,  and  by  Nickel  and  others,  had  been  orally  partitioned 
and  set  apart  to  them. 

We  proceed  to  the  consideration. of  every  point  made  or  sug- 
gested by  counsel  for  the  respondents: 

1.  The  respondents  contend  that  there  was  an  oral  parti- 
tion of  the  surface  ground  among  the  several  occupants,  and 
that  this  has  been  shown  by  the  agreement  which  was  made 
in  1879,  followed  by  the  exclusive  possession  of  the  occupants 
and  their  successors,  and  the  payment  by  each  of  them  of  the 
taxes  levied  upon  the  land  embraced  within  his  holding,  and 
by  subsequent  acquiescence  on  the  part  of  the  equitable  own- 
ers in  the  supposed  agreement  for  an  oral  partition.  As  to 
acquiescence,  suffice  it  to  say  that  the  evidence  does  not  tend 
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to  i^rove  that  Mullins  or  the  Butte  Hardware  Company  ac- 
quiesced in  or  ratified  the  former  agreement.  With  respect 
to  the  agreement  of  1879  and  the  continued  occupancy  there- 
under of  the  persons  who  were  then  in  possession,  we  are  of 
the  opinion  that  these  facts  did  not  constitute  an  oral  parti- 
tion. The  location  of  a  quartz  mining  claim  confers  upon  the 
locator  the  right  to  the  exclusive  enjoyment  of  all  the  surface 
ground  as  well  as  of  all  the  minerals  within  the  lines  of  the 
claim  (we  are  not  ^^*  considering  any  question  of  apex  or 
extralateral  rights) — in  other  words,  the  location  of  a  mining 
claim  carries  with  it  the  right  to  the  exclusive  possession  of  the 
surface  ground  within  the  'boundaries  of  the  location.  The 
location  is  a  claim  to  the  exclusive  possession  of  the  surface 
ground  as  well  as  to  the  veins  and  deposits  beneath  the  surface : 
Taibott  V.  King,  6  Mont.  76,  9  Pac.  434.  Title  to  the  Yellow 
Jack  quartz  lode  mining  claim  embraced,  of  course,  title  to 
the  minerals  and  the  surface  ground  within  its  exterior  bound- 
aries. That  title  was  obtained  from  the  United  States 
government,  the  initial  step  having  been  taken  by  Cummings 
when  he  duly  located  the  claim.  In  locating  it,  however,  Cum- 
mings was  unquestionably  acting  on  behalf  of  himself  and 
others  under  an  agreement  which  made  him  a  trustee  and  cre- 
ated a  trust  enforceable  in  equity,  the  validity  of  which  has 
been  too  often  recognized  and  adjudicated  to  permit  its  serious 
discussion  as  a  novel  or  doubtful  proposition.  As  among  the 
original  parties  to  the  agreement  and  as  to  all  persons  who 
have  acquired  interests  with  knowledge  or  notice  of  the  equi- 
table title  of  the  beneficiaries  under  that  agreement,  the  title 
of  the  original  occupants  and  their  successors  is  beyond  reason- 
able controversy,  and  hence  we  do  not  concur  in  the  statement 
of  counsel  that  the  principal  issue  is  whether  or  not  there  was 
an  oral  partition  of  the  surface  of  the  Yellow  Jack  lode  claim, 
but  rather  regard  the  question  of  notice  as  the  more  important. 
If  the  original  occupants  of  the  claim  could  in  equity  prop- 
erly be  treated  as  tenants  in  common  of  the  entire  claim  or 
of  its  surface,  or  some  part  thereof,  the  question  of  their  rights 
as  among  themselves  could  be  easily  solved  by  applying  the 
principle  recognized  in  Mathes  v.  Nissler,  17  Mont.  177,  43 
Pac.  763.  But  they  cannot  be  so  regarded.  Between  the  time 
of  the  inception  of  their  occupancy  and  the  time  when  the 
claim  was  located,  none  of  them  had  any  title,  or  any  right  ex- 
cept that  which  attends  the  naked  possessor ;  after  the  location 
by  Cummings,  their  trustee,  they  acquired  equitable  rights 
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gauged  by  the  increasing  and  ripening  title  ^^^  of  their  trus- 
tee; but  from  the  mere  germinal  stage  of  Cummings'  record 
title  to  the  day  of  trial  there  was  never,  as  among  the  parties 
themselves,  any  joint  interest  or  tenancy  in  common  as  to  the 
occupied  surface  resulting  from  any  of  the  relations  existing 
among  them.    Whatever  rights  they  had  at  any  time  as  to 
the  surface  were,  as  among  themselves,  in  severalty  at  all 
times.    After  the  location  and  prior  to  the  conveyances  by 
Cummings  to  them,  they  were,  of  course,  as  among  them- 
selves, tenants  in  common  of  the  minerals  beneath  the  surface 
and  of  the  unoccupied  surface,  but  that  common  interest  was 
also  an  equitable  one,  and  arose  out  of  and  resulted  from  the 
same  oral  trust  contract  which  created  their  rights  in  severalty 
as  to  the  surface  of  the  claim  or  such  parts  of  it  as  were 
covered  by  the  contract  between  the  occupants.     If,  therefore', 
they  had  any  equitable  interests  as  to  the  mining  claim  before 
receiving   conveyances  from   Cummings,   the   actual   locator, 
their  rights  at  that  time  were  because  of,  and  coextensive 
with,  the  trust  agreement,  and  their  rights  in  severalty  as  to 
the  surface  were  as  well  defined  and  as  well  founded  as  were 
the  rights  which  they  similarly  and  simultaneously  were  ac- 
quiring to  the  minerals;  hence,  if  the  locator  of  the  mining 
claim  represented  himself  and  others,  and  became  trustee  for 
all  in  whose  behalf  he  was  acting,  and  iby  reason  of  the  rela- 
tionship and  their  contribution  of  the  expenses,  his  associates, 
though  unnamed  in  the  location  notice,  had  equitable  rights 
which  he  was  obliged  to  recognize  and  which  were  enforceable 
in  equity,  so  that  his  subsequent  transfers  to  them  were  not 
mere  gratuities,  but  were  in  recognition  of  contract  rights 
and  in  fulfillment  of  contract  obligations,  then,  for  the  same 
reason  which  made  the  transfers  of  the  mineral  rights  obli- 
gatory, these  persons  were   equally  entitled  to  specific  and 
separate  estates  in  severalty  in  the  surface  of  the  claim  under 
and  by  virtue  of  the  trust  agreement  which  was  the  sole  source 
of  all   their  rights.     Their   rights  in   the  mineral   interests 
were  not  greater  than  their  rights  to  separate  parts  of  the 
surface;  both  rested  upon  the  same  equitable  foundation,  and 
each    was    of    equal    ranik    with    the    other — ^they    were  **** 
twin   equities  born   at   the   same   time,   neither   having   any 
greater  age  or  legal  vitality  than  the  other.     Both  of  these 
distinct  and  definite  equitable  estates  were  created  at  the  same 
time,  and  by  the  same  mutual  co-operative  agreement,  yet  all 
through  this  litigation  they  have  been  diacussed  and  treated 
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as  of  vitally  different  degrees  of  validity,  one  being  unani- 
mously admitted  to  be  a  vested  right,  and  the  other  to  be  a 
mere  expectancy  dependent  upon  conformity  to  the  technical 
principles  regulating  or  applicable  to  the  rights  of  tenants  in 
common,  whereas  the  proof  discloses  that  if  any  of  these 
persons,  other  than  the  locator,  ever  had  interests  in  the 
property  it  was  only  by  virtue  of  an  agreement  which  particu- 
larly defined  those  interests  to  be  in  severalty  in  respect  of 
the  surface,  as  plainly  and  particularly  as  it  defined  those 
interests  to  be  in  common  with  respect  to  the  minerals  beneath 
the  surface.  The  logical  conclusion  therefore  is  that,  although 
Cummings  and  the  persons  to  whom  he  granted  undivided 
interests  became,  except  as  among  themselves,  tenants  in  com- 
mon of  the  entire  claim,  no  tenancy  in  common  as  the  surface 
of  the  claim  ever  existed  inter  sese;  and  hence  all  dispute  in 
respect  of  the  sufficiency  as  among  the  occupants  of  a  supposed 
oral  partition  is  necessarily  eliminated  from  the  case.  Prior 
to  the  conveyances  by  Cummings  to  them,  the  original  occu- 
pants were,  in  equity,  tenants  in  common  of  the  Yellow  Jack 
lode  claim,  save  as  to  the  parts  of  the  surface  occupied  by  them, 
and  as  to  these  each  was  in  equity  the  owner  of  the  surface 
possessed  by  him.  Such,  as  among  themselves,  were  their 
relations  to  the  claim. 

The  second  question  is  whether  the  persons  whose  equitable 
estates  in  severalty  as  to  parts  of  the  surface  were  so  well 
founded  as  among  themselves  have  preserved  those  rights 
in  so  far  as  the  plaintiff  and  the  Butte  Hardware  Company 
are  concerned. 

2.  As  among  the  parties  to  the  agreement  of  1879,  there 
were,  it  is  true,  two  distinct  ownerships.  There  was  owner- 
ship in  the  several  lots  and  there  was  ownership  of  undivided 
interests  in  the  minerals  underlying  the  surface.  But  these 
ownerships  **^*  were  equitable  and  existed  only  among  the 
parties  to  the  agreement  and  as  to  those  who  became  pur- 
chasers or  encumbrancers  with  knowledge  or  notice  of  the 
facts.  The  respondents  contend  that  the  visible,  open,  noto- 
rious, exclusive,  and  continued  occupation  in  severalty  by  them 
and  their  predecessors  in  interest  of  parts  of  the  surface 
ground  was  constructive  notice  of  their  equitable  rights  and 
titles.  The  law  is  well  settled  that  the  actual,  visible,  notori- 
ous, continuous,  exclusive,  and  unequivocal  possession  of  "a 
definite  tract  of  land  by  one  rightfully  in  possession  or  holding 
under  a  valid  title  is  a  constructive  notice  to  subsequent  pur- 
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chasers  and  encumbrancers  of  whatever  estate  or  interest  in 
the  land  is  held  by  the  occupant,  equivalent  in  its  extent  and 
effects  to  the  notice  given  by  the  recording  or  registration  of 
his  title":  2  Pomeroy's  Equity  Jurisprudence,  sec.  615.  Such 
possession  is  evidence  of  some  right  or  title  in  the  occupant, 
and  is  sufficient  to  put  a  subsequent  purchaser  or  encumbrancer 
on  inquiry  as  to  the  rights  of  the  person  then  in  possession. 
But  this  general  rule  is  not  always  applicable.  It  has  its 
exceptions.  One  of  the  exceptions  is  stated  in  section  232  of 
Webb  on  Record  of  Title  thus:  "Where  a  person  occupies 
premises,  and  the  record  shows  a  conveyance  under  which  he 
would  be  entitled  to  the  possession,  in  such  case  his  possession 
will  be  referred  to  the  record  title,  and  a  subsequent  purchaser 
will  liot  be  charged  by  it  with  notice  of  any  other  undisclosed 
title  or  equity  which  the  occupant  may  have.  The  possession 
is  a  matter  tending  to  excite  inquiry,  but  the  fact  that  the 
occupant  has  placed  upon  the  public  records  written  evidence 
of  his  right,  with  the  terms  of  which  his  possession  is  consist- 
ent, arrests  inquiry  at  that  point,  and  reasonably  informs  the 
purchaser  that  he  may  rest  upon  the  knowledge  thus  obtained. 
Thus,  a  wife  was  entitled  to  an  interest  in  land  by  inheritance. 
A  partition  was  had  with  other  heirs,  but  the  deed  made  there- 
upon was  to  both  husband  and  wife,  vesting  the  title  of  her 
portion  in  them  as  tenants  in  common;  and  as  against  lien 
creditors  of  the  husband  her  possession  was  held  notice  of  only 
an  undivided  half  interest.  So,  where  a  mortgagee  '^^^^  is 
in  possession  under  a  recorded  mortgage,  a  purchaser  from  the 
mortgagor  will  not  by  such  possession  be  charged  with  notice 
of  an  unrecorded  convej^ance  of  the  equity  of  redemption  from 
the  mortgagor  to  the  mortgagee,  unless  by  the  terms  of  the 
recorded  instrument  the  mortgagor  was  entitled  to  possession 
at  the  time  of  the  last  purchase."  Mr.  Wade,  in  his  treatise 
on  the  Law  of  Notice,  says:  "Circumstances  may  arise  where 
one  having  title  to  real  estate,  and  being  in  possession  under 
his  title,  may  nevertheless  be  prevented  from  reljdng  upon 
such  possession  as  notice  to  subsequent  parties.  As,  for  ex- 
ample, where,  in  addition  to  the  title  under  which  the  pro- 
prietor occupies  the  premises,  and  which  either  rests  in  parol 
or  is  unrecorded,  the  record  also  shows  a  title  under  which 
he  would  be  entitled  to  possession.  In  such  a  case  his 
possession  will  be  referred  to  his  record  title  in  preference 
to  any  other,  and  the  purchaser  will  not  be  affected  with  notice 
.of  any  imdisclosed  title  or  interest  which  the  possessor  may 
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have.  Thus,  where  a  mortgagee  is  in  possession  under  a  re- 
corded mortgage,  a  purchaser  from  the  mortgagor  will  not 
be,  by  such  possession,  charged  with  notice  of  an  unrecorded] 
conveyance  of  the  equity  of  redemption  from  the  mortgagor 
to  the  mortgagee,  unless  by  the  terms  of  the  recorded  instru- 
ment the  mortgagor  was  entitled  to  possession  at  the  time- 
of  the  last  purchase":  Wade  on  Law  of  Notice,  sec.  297. 
"This  exception  is  obviously  just  and  reasonable.  When  a 
party  places  upon  record  an  instrument,  the  provisions  of 
which  are  consistent  with  his  possession  of  the  premises,  while 
the  circumstance  of  his  heing  in  possession  undoubtedly  has^ 
a  tendency  to  excite  inquiry  in  the  minds  of  those  contem- 
plating a  purchase,  the  fact  that  he  has  placed  the  evidence 
of  his  right  to  occupy  upon  record,  where  it  is  accessible  to 
the  whole  world,  arrests  inquiry  at  that  point,  and  plainly 
informs  the  purchaser  that  he  may  rest  securely  upon  the 
knowledge  already  obtained":  Wade  on  Law  of  Notice,  sec. 
298.  In  section  616  of  Pomeroy's  Equity  Jurisprudence  the 
doctrine  is  thus  stated:  "The  decisions  may  be  regarded  as 
agreeing  upon  the  conclusion,  which  also  seems  to  be  in  per- 
fect harmony  with  sound  principle,  that  where  a  title  ^^®  under 
which  the  occupant  holds  has  been  put  on  record,  and  his  pos- 
session is  consistent  with  what  thus  appears  of  record,  it  shall 
not  be  constructive  notice  of  any  additional  or  different  title 
or  interest  to  a  purchaser  who  has  relied  upon  the  record,  and 
has  had  no  actual  notice  beyond  what  is  thereby  disclosed." 
Among  the  cases  which  support  this  doctrine,  and  we  find  none 
to  the  contrary,  are  the  following:  Smith  v.  Yule,  31  Cal.  180,. 
89  Am.  Dec.  167;  AUday  v.  Whitaker,  66  Tex.  669,  1  S.  W. 
794;  Wrede  v.  Cloud,  52  Iowa,  371,  3  N.  W.  400;  Holland  v. 
Brown,  140  N.  Y.  348,  35  N.  E.  577;  Rogers  v.  Hussey,  3ft 
Iowa,  664;  May  v.  Sturdivant,  75  Iowa,  116,  9  Am.  St.  Rep. 
463,  39  N.  W.  221;  Brown  v.  Volkening,  64  N.  Y.  83;  Grifl&n 
v.  Hall,  111  Ala.  601,  20  South.  485;  Plumer  v.  Robertson, 
6  Serg.  &  R.  184;  McMechan  v.  Griffing,  3  Pick.  149,  15  Am. 
Dec.  198 ;  Kendall  v.  Lawrence,  22  Pick.  542 ;  Bush  v.  Golden, 
17  Conn.  594,  602;  Commonwealth  v.  Lakeman,  4  Cush.  597; 
16  Am.  &  Eug.  Ency.  of  Law,  1st  ed.,  803,  and  cases  there 
cited.  The  purchaser  is  presumed  to  have  relied  upon  the 
record:  HuU  v.  Diehl,  21  Mont.  71,  76,  52  Pac.  782. 

After  the  conveyances  by  Cummings,  the  original  occupant* 
and  their  successors  in  interest  were,  according  to  the  title 
shown  by  the  record,  tenants  in  common  of  the  entire  Yellow 
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Jack  lode  claim.  Tenants  in  common  hold  their  lands  by 
unity  of  possession,  and  each  has  the  right  to  enter  upon, 
occupy,  and  use  the  whole  or  any  part  of  the  common  prop- 
erty. The  possession  of  one  is  presumed  to  be  for  the  benefit, 
and  the  maintenance  of  the  rights,  of  all  the  cotenants:  Gun- 
ter  V.  Laffan,  7  Oal.  589;  Brittin  v.  Handy,  20  Ark.  404,  73 
Am.  Dec.  497;  Freeman  on  Cotenancy,  sees.  166,  248;  Carpcn- 
tier  V.  Webster,  27  Cal.  544.  The  occupancy  of  each  was, 
therefore,  consistent  with  the  record  title.  We  observe,  in 
passing,  that  the  provisions  of  section  502  of  the  Civil  Code 
are  without  pertinency  to  the  question  under  discussion — that 
of  notice.  In  so  far,  at  least,  as  persons  other  than  the  ten- 
ants themselves  are  ^^"^  concerned,  the  actual  occupancy  of 
one  tenant  in  common  is  the  rightful  possession  of  all  the 
owners,  and  if  a  title  under  which  they  might  hold  is  of 
record  and  is  consistent  with  the  occupancy,  the  possession 
must  be  referred  to  the  record  and  will  not  be  constructive 
notice  of  any  other  title.  We  cannot  concur,  therefore,  in  the 
argument  of  counsel  to  the  effect  that  the  possession  by  Bowen 
and  his  heirs  and  by  McDermott  and  others  of  the  portions 
of  the  surface  which  had  ibeen  set  apart  to  them  by  the  agree- 
ment of  1879,  the  making  of  improvements  thereon,  the  pay- 
ment of  taxes,  and  the  open  exercise  of  rights  of  exclusive 
ownership,  were  notice  of  the  titles,  other  than  those  appearing 
of  record,  under  which  they  were  occupying  the  property. 
AU  that  was  done  was  consistent  with  the  rights  of  tenants 
in  common.  The  possession  was  not  unequivocal,  and  must  be 
referred  to  the  recorded  deeds  of  conveyance'  creating  or  evi- 
dencmg  a  right  to  enter  and  remain  in  occupancy  of  the  land. 
We  are  of  the  opinion,  therefore,  that  the  occupancy  and  the 
making  of  improvements  did  not  serve  to  charge  the  appel- 
lants with  constructive  notice.  The  suggestion  that  the 
records  of  the  county  treasurer's  office  showing  that  each  of 
several  occupants  paid  taxes  on  the  parcel  of  ground  in  his 
possession  were  sufficient  to  put  the  appellants  upon  inquiry 
has  already  been  considered,  but  may  be  further  answered  by 
saying  that  such  records  are  not,  of  themselves,  constructive 
notice  to  purchasers  or  encumbrancers  of  the  fact  that  certain 
persons  have  paid  taxes.  We  are  not  advised  of  any  statute 
which  declares  the  record  of  the  payment  of  taxes  to  have  that 
effect. 

3.  It  is  contended,  however,  that  the  burden  of  showing 
that  they  purchased  for  a  valuable  consideration  and  without 
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notice  rested  upon  the  appellants,  and  that  unless  such  proof 
was  made  the  respondents  must  prevail.  Sections  258,  259, 
and  260  of  the  fifth  division  of  the  Compiled  Statutes  of  1887 
provide,  in  substance,  that  every  conveyance  and  every  instru- 
ment setting  forth  any  agreement  to  convey  any  real  estate 
ehall,  from  the  time  it  is  filed  for  record,  impart  notice  ^^^  to 
all  persons  of  its  contents,  and  subsequent  purchasers  and 
mortgagees  shall  be  deemed  to  purchase  and  take  with  notice ; 
and  that  every  such  conveyance  which  shall  not  be  recorded 
shall  be  deemed  void  as  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration  whose  own  convey- 
ance shall  be  first  recorded.  Sections  1640,  1641,  and  1644 
of  the  Civil  Code  declare  that  every  conveyance  of  real  prop- 
erty is,  from  the  time  of  its  filing  for  record,  constructive 
notice  of  the  contents  thereof  to  subsequent  purchasers  and 
mortgagees ;  that  it  is  void  as  against  any  subsequent  purchaser 
or  encumbrancer  in  good  faith  and  for  a  valuable  consideration 
whose  conveyance  is  first  recorded,  and  that  an  unrecorded  in- 
strument is  valid  as  between  the  parties  and  those  who  have 
notice  thereof. 

Oral  agreements  affecting  the  title  to  real  property,  being 
incapable  of  record,  are  certainly  not  within  the  express  lan- 
guage of  these  sections.  They  are,  however,  within  those 
equitable  principles  under  which  the  rights  of  innocent  pur- 
chasers are  enforced  as  against  secret  equities,  whether  arising 
from  an  oral  contract  or  an  uncertified  instrument,  neither  of 
which  is  susceptible  of  record,  or  from  an  instrument  certified 
but  not  recorded;  and  while  such  equities  are  not  within  the 
very  words  of  the  registry  act,  they  are  within  its  plain  pur- 
pose and  spirit,  law  and  equity  going  hand  in  hand.  Mani- 
festly, "so  far  as  the  object  of  requiring  registration  is  to  pro- 
tect purchasers  in  good  faith,  and  give  simplicity  and  certainty 
to  the  title  to  real  estate,  it  must  be  frustrated  whenever 
secret  trusts  or  equities,  whether  arising  by  deed  or  without 
it,  are  allowed  to  prevail  against  conveyances  duly  recorded" : 
2  Leading  Cases  in  Equity,  139.  The  right  created  by  a  prior 
unrecorded  instrument,  even  though  it  purports  to  convey 
and  does  transfer,  as  between  the  parties  to  it,  the  legal  title, 
should,  as  to  purchasers  without  notice,  be  regarded  "as  tan- 
tamount to  an  equitable  interest,  which  may,  therefore,  be  cut 
off  by  a  subsequent  purchaser  or  encumbrancer  who  is  in  all 
respects  bona  fide,  and  who  has  also  obtained  the  first  record*' 
(2  Pomeroy's  ^^  Equity  Jurisprudence,  sec.  758),  when  the 
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statute  requires  prior  recordation.  There  is  no  reason  why 
equities  not  arising  by  a  written  instrument  should  occupy  a 
better  position  and  be  more  tenderly  regarded  than  equitable 
interests  which  rest  upon  writings. 

In  the  case  at  bar  each  appellant  claims  title  to  an  undi- 
vided interest  in  the  land  by  a  deed  of  conveyance  purporting 
to  have  been  made  for  a  valuable  consideration.  In  Hull 
V.  Diehl,  21  Mont.  71,  52  Pac.  782,  the  purchaser  of  the  later 
though  first  recorded  mortgages  proved  that  he  paid  a  valu- 
able consideration,  but  there  was  no  other  evidence  tending 
to  establish  that  he  was  without  knowledge  or  actual  notice 
of  the  prior  mortgage.  In  that  case  the  court  said :  "Whether 
the  burden  of  proving  the  payment  of  a  valuable  considera- 
tion 1b  upon  the  person  claiming  under  a  conveyance  recorded 
before  the  record  of  a  prior  conveyance  is  not  presented  for 
decision  in  tliis  case,  and  we  express  no  opinion.  We  are, 
however,  satisfied  that  the  good  faith  of  the  purchaser  will 
sufficiently  appear  by  proof  of  the  record  of  conveyances 
showing  title  in  his  grantor  at  the  time  of  the  purchase,  upon 
which  record  he  had  the  right  to  rely,  and  is  presumed  to  have 
relied.  If  he  had  actual  notice  of  the  prior  conveyance,  this 
is  a  fact  affirmative  in  its  nature,  and  it  is,  therefore,  more 
reasonable  to  require  it  to  be  shown  by  the  party  claiming 
under  the  prior  unrecorded  deed  than  to  call  upon  the  pur- 
chaser to  prove  the  negative."  Nor  is  it  necessary  in  the  pres- 
ent case  to  determine  whether  the  burden  of  proving  the  pay- 
ment of  a  valuable  consideration  is  cast  by  the  law  upon  the 
subsequent  purchaser  holding  under  a  deed  first  recorded,  for, 
as  we  have  stated,  the  deeds  to  the  appellants  recited  the  pay- 
ment of  valuahle  considerations,  and  the  .doctrine  is  clearly 
established  upon  principle  and  by  the  weight  of  authority 
"that  one  claiming  title  to  land  by  a  deed  to  him  purporting 
to  be  made  for  a  valuable  consideration  is  presumed  to  be 
a  purchaser  in  good  faith,  without  notice  of  prior  unrecorded 
deeusi  until  the  contrary  is  shown;  and  that  the  burden  of 
proof  to  show  notice  and  want  of  good  faith  is  '^^  on  the 
party  attacking  the  deed";  Anthony  v.  Wheeler,  130  111.  128, 
22  N.  E.  494,  17  Am.  St.  Hep.  288,  note.  The  respondents 
sought  to  establish  rights  to  the  Yellow  Jack  lode  claim  in 
hostility  to  the  title  of  record;  they  were  therefore  bound  to 
prove  notice  to  the  holders  of  the  titles  of  record  of  the  facts 
upon  which  their  supposed  rights  were  founded.  If  the  bur- 
den devolved  upon  the  appellants  to  show  that  they  paid  value. 
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the  burden  was  prima  facie  discharged  when,  the  recorded 
deeds  under  which  they  held  were  introduced.  In  addition 
to  those  already  referred  to,  we  select  the  following  cases  aa 
supporting  the  doctrine  that  the  recital  in  the  deed  raises  a 
rebuttable  presumption  of  the  payment  of  a  valuable  consid- 
eration, and  that  the  burden  of  proof  to  show  notice  of  the 
earlier  made  instrument  not  first  recorded  or  of  the  oral  con- 
tract rests  upon  the  party  claiming  rights  under  the  latter: 
Hiller  v.  Jones,  6Q  Miss.  636,  6  South.  465;  Wood  v.  Chapin, 
13  ^T.  Y.  509,  67  Am.  Dec.  62;  Eyder  v.  Eush,  102  lU.  338; 
Hoyt  V.  Jones,  31  Wis.  389;  Smith  v.  Yule,  31  Cal.  180,  89 
Am'  Dec.  167;  Bush  v.  Golden,  17  Conn.  594;  Eoll  v.  Eea, 
50  N.  J.  L.  264,  12  Atl.  905;  Brown  v.  Volkening,  64  N.  Y. 
83;  Hendy  v.  Smith,  49  Hun,  510,  2  N".  Y.  Supp.  535;  Be- 
man  v.  Douglas,  1  App.  Div.  169,  37  N.  Y.  Supp.  859 ;  Doody 
V.  Hollwedel,  23  App.  Div.  456,  48  N.  Y.  Supp.  93;  Holland 
V.  Brown,  140  N.  Y.  348,  35  N.  E,  577;  and  Grantz  v.  Land 
etc.  Improvement  Co.,  82  Fed.  387,  27  C.  C.  A.  305,  53  U.  S. 
App.  499.  The  principle  governing  the  decision  in  Tharaling 
V.  Duffy,  14  Mont.  567,  43  Am.  St.  Eep.  658,  37  Pac.  363,  is 
inapplicable. 

4.  It  is  next  contended  that  the  Butte  Hardware  Company, 
through  its  superintendent,  had  either  knowledge  or  actual  no- 
tice of  the  agreement  of  1879,  and  hence  was  not  a  purchaser 
in  good  faith.  The  company  received  its  deed  to  an  undivided 
one-eighth  interest  on  May  5,  1884,  and  the  deed  was  recorded 
on  the  same  day.  The  evidence  tends  to  show  that  the  super- 
intendent had  actual  notice  of  the  equitable  rights  of  the  occu- 
pants after  1885,  but  does  not  tend  to  show  that  he  had  it 
prior  thereto;  so  there  is  nothing  to  indicate  that  the  com- 
pany (assuming  ''*^  that  notice  to  the  superintendent  was 
notice  to  it)  had  actual  notice  until  after  it  purchased. 
True,  Schwab,  its  immediate  grantor  to  whom  Cummings  had 
conveyed  and  who  is  named  in  the  patent  as  a  grantee,  had 
actual  notice  at  the  time  he  acquired  his  interest  in  the  claim ; 
but  if  one  who  has  notice  of  an  outstanding  equity  conveys, 
mediately  or  immediately,  to  a  purchaser  without  notice  who 
pays  a  valuable  consideration,  such  purchaser  is  entitled  to 
protection.  This  is  an  ancient  and  established  doctrine  in 
chancery  courts.  The  rule  prevails  also  under  the  recording 
statutes;  and  the  company,  having  literally  complied  there- 
with, perfected  its  title  as  against  the  outstanding  unrecorded 
equities. 
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6.  It  i8  also  suggested  that  both  Mullins  and  the  company 
were  charged  with  constructive  notice  of  Nickel's  rights  by 
the  record  of  his  deed  which  conveyed  an  undivided  interest 
in  the  whole  claim  and  purported  to  convey  also  a  lot  thereon. 
This  deed  was  made  on  March  16,  1885,  and  was  recorded 
on  June  16,  1885.  As  to  the  company,  the  record  of  the  deed 
could  not  be  constructive  notice,  for  its  deed  from  Schwab 
was  delivered  and  recorded  in  1884.  Nor  was  it  constructive 
notice  to  Mullins.  Cummings  conveyed  an  undivided  inter- 
est to  Moss,  and  the  deed  therefor  was  made  and  placed  of 
record  in  1880;  Moss  conveyed  to  Hauser  by  deed  made  and 
recorded  in  1882;  Hauser  conveyed  to  Davis  by  deed  made  in 
188U  and  recorded  in  1890;  and  Davis  conveyed  to  Mullins 
by  recorded  deed  dated  in  1895.  Although  the  deeds  from 
Hauser  to  Davis  and  Davis  to  Mullins  were  executed  after  the 
record  of  the  deed  from  Cummings  to  Nickel,  the  deed  of 
Cummings  to  Moss  and  the  deed  of  Moss  to  Hauser  were  duly 
recorded  in  1880  and  1882,  respectively,  and  long  before  the 
deed  from  Cummings  to  Nickel  was  made.  In  so  far  as  con- 
structive notice  is  concerned,  the  recordation  of  the  deeds 
from  Cummings  to  Moss  and  Moss  to  Hauser  was  sufficient  to 
afford  protection  to  Mullins  as  against  Nickel's  subsequently 
recorded  deed  from  Cummings,  despite  the  fact  that  the 
mesne  conveyances  under  which  Mullins  asserts  title  were 
made  and  recorded  after  the  conveyance  by  '^^^  Cummings  to 
Nickel  had  been  recorded.  The  deed  from  Cummings  to 
Moss,  as  well  as  the  deed  from  Moss  to  Hauser,  is  Mullins' 
conveyance  within  the  meaning  of  the  statute,  and  it  was  duly 
recorded  before  Cummings  conveyed  to  Nickel.  The  statute 
was  satisfied.  There  is  much  conflict  upon  this  question,  but 
we  are  satisfied  with  the  rule  announced  in  Hull  v.  Diehl, 
21  Mont.  71,  52  Pac.  782,  and  in  Hooker  v.  Pierce,  2  Hill, 
650.  Nor  does  it  seem  that  the  deed  to  Nickel  is  in  the  chain 
of  Mullins*  title. 

6.  The  further  suggestion  is  made  that  the  appellants  were 
charged  with  constructive  notice  of  Nickel's  rights  by  his  pos- 
session of  the  parcel  of  ground  described  in  this  deed  from 
Cunmiings.  We  think  not.  When  the  lode  claim  was  located, 
Cummings  was  occupying  the  lot.  Cummings  conveyed  to 
Nickel  on  March  16,  1885.  The  evidence  shows  that  when 
the  deed  was  made,  Nickel  was  living  on  the  lot  and  had  been 
*'there  about  a  year  before"  as  lessee  of  Cummings.  This 
falls  far  short  of  being  sufficient  evidence  to  warrant  the  in- 
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ference  that  Nickel  was  in  possession  at  the  time  Schwab  con- 
veyed to  the  company  or  that  he  was  occupying  otherwise  than 
as  a  mere  tenant,  and  there  is  nothing  to  show  that  he  was 
in  possession  under  a  contract  of  sale  from  the  person  who 
had  theretofore  by  recorded  deeds  conveyed  to  the  grantor 
of  the  company,  and  to  others,  undivided  interests  in  the 
land  whereon  is  situate  the  lot  to  which  Nickel  asserts  title. 
Nor  was  Mullins  charged  with  constructive  notice  of  Nickel's 
occupancy.  Undivided  interests  were  conveyed  by  Cummings 
to  Moss  and  by  Moss  to  Hauser,  and  the  deeds  therefor  were 
recorded  long  before  Nickel  went  into  possession.  True, 
Nickel  was  in  possession  under  his  deed  from  Cummings  when 
Hauser  conveyed  to  Davis  and  when  Davis  conveyed  to  Mul- 
lins; but  the  evidence  fails  to  show  that  Nickel  had  any  right 
or  interest  in  the  property  either  when  Cnmmings  conveyed' 
to  Moss  or  Moss  to  Hauser.  But  even  if  Nickel,  as  between 
himself  and  Cummings  and  as  to  Moss,  had  a  prior  right  to 
or  interest  in  the  land,  Mullins'  title  is  the  better.  A,  the 
holder  of  the  legal  title  of  record,  conveys  or  contracts  to 
convey  land  in  his  possession  to  X;  A  then  *''*^  conveys  the 
same  land  to  B  (a  purchaser  with  notice),  who  puts  his  deed 
on  record;  B  conveys  to  C,  who  puts  his  deed  on  record;  X 
then  puts  his  contract  or  deed  on  record  and  for  the  first  time 
enters  into  possession;  while  X  is  so  the  possessor,  C  conveys 
to  D,  who  purchases  for  a  valuable  consideration  and  without 
notice  of  the  rights  of  X,  unless  notice  be  charged  by  his  pos- 
session or  recorded  deed.  Is  either  the  recorded  deed  to  X 
or  his  possession  constructive  notice  to  D?  We  think  not. 
While  the  possession  of  X  at  the  time  C  conveyed  to  D  would 
charge  D  with  constructive  notice,  equivalent  in  effect  to  the 
record  of  a  deed  from  C  to  X  of  whatever  estate  or  interest 
X  had  under  or  from  C  (the  record  owner),  yet  neither  the 
recorded  deed  from  A  (whose  title  of  record  had  passed  to  C) 
to  X  nor  the  occupancy  by  X  could  be  constructive  notice  to 
D  of  any  title  or  right  of  X  as  against  A  or  B.  So  far  as 
D  is  concerned,  X  has  no  title,  legal  or  equitable,  and  there- 
fore no  rights  of  which  the  constructive  notice  could  be  given. 
The  orders  and  the  judgment  appealed  from  are  reversed, 
and  the  cause  is  remanded  with  direction  to  grant  a  new  trial. 


Title— Possession  as  Notice.— The  actual,  open,  and  visible  po»- 
Bcasion  of  real  property  Is  constructive  notice  to  a  purchaser  thereof 
of  the  rights  of  the  possessor  therein:  Carr  v.  Brennan,  166  111. 
108,  57  Am.  St.  Rep.  119,  47  N.  B.  721;  Corey  v.  Smalley,  106  Mich. 
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257,  68  Am.  St  Rep.  474,  64  N.  W.  13.  See,  further,  Tate  ▼,  Pen- 
tncola  etc.  CJo.,  87  Fla.  4.'i9,  53  Am.  St.  Rep.  251,  and  crosB-reference 
note  thereto,  20  South.  642. 

Title— Record  aa  Notice.— If  the  apparent  possession  of  land  is 
consistent  with  the  record  title,  it  is  not  a  purchaser's  duty  to 
make  any  inquJry  concerning  the  title  beyond  what  the  records 
show:  Smith  v.  Yule,  31  Cal.  180,  89  Am.  Dec.  167.  The  record 
of  a  deed  from  wlilch  It  appears  that  less  was  conveyed  than  really 
was  conveyed,  imports  notice  of  a  conveyance  only  to  that  extent: 
Sawyer  v.  Adams,  8  Vt  172,  30  Am.  Dec.  459.  Registry  is  notice 
of  the  tenor  and  effect  of  an  instrument  recorded  only  as  It  ap- 
pears upon  that  record:  Shepherd  v.  Burkhalter,  13  Ga.  443,  58 
Am.  Dec.  623.  The  possession  of  a  grantor,  after  full  conveyance. 
Is  not  constructive  notice  to  subsequent  purchasers  of  any  right  re- 
served by  him:  May  v.  Sturdivant,  75  Iowa,  116,  9  Am.  St  Rep.  4G3, 
89  N.  W.  221. 

Vendor  and  Vendee— Bona  Fide  Purchaser.— A  purchaser  for 
value,  without  notice,  from  one  who  was  a  purchaser  with  notice, 
becomes  a  purchaser  bona  fide:  London  v.  Youmans,  81  S.  C.  147, 
17  Am.  St  Rep.  17,  9  S.  E.  775.  And  a  purchaser  with  notice 
from  a  purchaser  without  notice  takes  a  good  title:  Doyle  t.  Wade, 
23  Fla.  90,  11  Am.  St  Bep.  884,  1  South.  51& 
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BUEKE  V.  FIRST  NATIONAL  BANK. 

[61  Neb.  20,  84  N.  W.  408.] 

TRIAI^DIRECTING  VERDICT.— A  verdict  for  plaintiff  may 
be  directed  If  a  verdict  for  defendant  cannot,  for  want  of  sufficient 
evidence,  be  permitted  to  stand,    (p.  448.) 

CHATTEL  MORTGAGES  —  SALE  BY  MORTGAGOR.— If 
property  under  a  chattel  mortgage  is  sold  by  the  mortgagor  with- 
out authority  of  the  mortgagee,  the  latter  may  either  disavow  the 
sale  and  retake  the  property,  or  he  may  ratify  it  and  sue  the  mort- 
gagor for  thei  proceeds,    (p.  448.) 

Hall,  McCuUoch  &  Clarkson,  for  the  appellants. 

Brome  &  Burnett,  for  the  respondent. 

*•  SULLIVAN,  J,  This  action  was  brought  by  the  First 
National  Bank  of  Pender  to  recover  of  George  Burke  and 
Frazier  the  sum  of  nine  hundred  and  sixty-seven  dollars, 
which,  it  is  conceded,  came  into  their  hands  as  the  proceeds  of 
a  sale  of  cattle  made  by  them  in  the  course  of  their  business 
as  livestock  commission  merchants.  The  jury,  in  obedience 
to  a  peremptory  instruction,  found  the  issues  in  favor  of  the 
plaintiff,  and,  judgment  having  been  rendered  on  the  verdict, 
the  defendants  bring  the  record  to  this  court  for  review.  The 
cattle  in  question  were  owned  by  F.  J.  Coil,  who,  in  February, 
1895,  consigned  them  with  other  cattle  to  the  defendants  at 
South  Omaha,  where  they  were  sold.  The  bank  claims  the 
proceeds  of  the  sale  under  a  chattel  mortgage  executed  by 
Coil  to  its  assignor,  George  F.  Phillips,  on  September  19, 
1894.    Another  ground  upon  which  it  asserts  title  to  the 

(447) 
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money  is  thus  stated  in  the  petition:  "That  said  cattle  were 
prior  to  said  sale  segregated  by  *^  the  mortgagor  Coil  from 
other  cattle  shipped  to  defendants  at  that  time  in  the  pres- 
ence and  to  the  knowledge  of  said  defendants,  and  defend- 
ants directed  by  said  Coil  to  apply  the  proceeds  of  the  sale 
of  said  cattle  to  the  payment  of  said  mortgage  given  to  said 
Phillips."  The  action  was  defended  on  the  theory  that  the 
cattle  were  not  covered  by  the  plaintiff's  mortgage,  but  were 
covered  by  a  prior  mortgage  given  by  Coil  to  George  Burke 
and  Frazier,  and  by  them  transferred  to  the  American  Bank 
Trust  Company  of  Sioux  City,  Iowa.  The  allegation  of  the 
petition  above  quoted  was  denied,  and  the  proof  with  respect 
to  it  was  somewhat  conflicting.  But  the  evidence  upon  the 
other  branch  of  the  case  justified  the  action  of  the  trial  court 
in  directing  a  verdict  for  the  bank.  It  is  very  clear  that  the 
Phillips  mortgage  was  a  lien  on  the  cattle  and  that  the  other 
mortgage  was  not.  Had  the  case  been  submitted  to  the  jury, 
a  finding  in  favor  of  the  defendants  could  not  be  permitted  to 
stand.  This  being  so,  it  was  not  error  to  direct  a  verdict: 
Hards  v.  Platte  Valley  Improvement  Co.,  46  Neb.  709,  65  N. 
W.  781.  George  Burke  and  Frazier  having  sold  property  upon 
which  plaintiff  had  a  lien,  it  might,  of  course,  elect  to  ratify 
the  sale  and  sue  them  for  the  proceeds;  and  this  is  precisely 
what  it  has  done:  Jones  v.  Hoar,  5  Pick.  285;  Gordon  v. 
Bruner,  49  Mo.  570;  Bliss  on  Code  Pleading,  sec.  13.  In  this 
view  of  the  case,  it  is  not  necessary  to  consider  the  alleged 
errors  in  excluding  evidence  in  relation  to  admissions  of  Coil 
made  at  the  time  the  cattle  were  sold. 
The  judgment  is  affirmed. 


If  a  Mortgagor  of  chattels  sells  and  delivers  the  property,  he  la 
gtillty  of  a  conversion:  Dean  v.  Cushman,  95  Me.  4.54,  85  Am.  St. 
Rep.  425,  50  Atl.  85.  The  rights  and  remedies  of  a  mortgagor 
whose  property  has  been  wrongfully  sold  are  considered  in  the 
monographic  note  to  Wygal  v.  Bigelow,  16  Am.  St.  Rep.  499-503. 
The  rights  and  remedies  of  a  mortgagee  against  the  Impairment 
of  his  security  are  considered  In  the  monographic  note  to  Webber 
V,  Ramsey,  43  Am.  St  Rep.  432-430. 
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STATE  V.    STANDARD   OIL  COMPANY. 

[61  Neb.  28,  84  N.  W.  413.] 

CORPORATIONS,  FOREIGN— COMPELLING  TO  FURNISH 
EVIDENCE  AGAINST  ITSELF,— An  action  under  an  "anti-trust" 
statute,  by  "injunction,  or  other  proper  proceeding,"  to  prohibit  a 
foreign  corporation  from  doing  business  in  the  state  in  contravep- 
tion  of  such  statute,  is  a  civil  action,  both  in  substance  and  form. 
Therein  the  corporation  may  be  compelled  to  furnish  evidence 
against  itself,    (p.  450.) 

CORPORATIONS,  FOREIGN— EXCLUSION  FROM  STATE. 
INJUNCTION  OR  QUO  WARRANTO  may  be  employed  to  exclude 
a  foreign  corporation  from  the  state,  for  committing  an  act  de- 
nounced as  criminal  by  its  statutes,    (p.  450.) 

CONSTITUTIONAL  LAW.— IN  CONSTRUING  STATUTES, 
all  reasonable  doubts  must  be  resolved  in  favor  of  their  constitu- 
tionality,   (p.  450.) 

CORPORATIONS,  FOREIGN— ACTION  TO  OUST.— If  a 
statute  provides  a  civil  action  for  ousting  foreign  corporations  from 
the  exercise  of  powers  and  privileges  which  they  have  criminally 
abused,  such  action  is  not  an  attempt  to  enforce  the  penalty  pro- 
vided by  the  statute  for  the  commission  of  the  criminal  act.  (p. 
451.) 

FOREIGN  CORPORATIONS  DO  BUSINESS  WITHIN  THE 
STATE,  NOT  BY  RIGHT,  but  by  comity,  and  the  state  may, 
at  pleasiure,  revoke  the  privilege  granted  by  Jt  to  such  corporation, 
(p.  451.) 

CORPORATIONS,  FOREIGN.— REVOCATION  OF  PERMIS- 
SION given  to  a  foreign  coii)oialion  to  do  business  wiiliin  tiie  state 
is  not  the  infliction  of  a  penalty,  nor  the  deprivation  of  a  right.  It 
Is  merely  the  cancellation  of  a  license,    (p.  451.) 

C.  J.  Smyth,  attorney  general,  for  the  state. 

A.  D.  Eddy,  J.  M.  Thurston,  McCoy  &  Olmstead,  and  Wool- 
worth  &  McHugh,  for  the  respondent. 

*^  SULLIVAN,  J.  This  is  an  original  action  instituted 
by  the  plaintiff  to  prevent  the  Standard  Oil  Company,  an 
Indiana  corporation,  from  continuing  to  do  business  in  this 
state.  The  question  now  before  us  for  decision  arises  on  the 
attorney  general's  application  for  an  order  requiring  the  de- 
fendant to  permit  him  to  inspect  and  copy  its  books  and  rec- 
ords for  the  purpose  of  obtaining  evidence  to  sustain  the  aver- 
ments of  the  petition.  Section  394  of  the  Code  of  Civil  Pro- 
cedure, under  which  the  motion  is  made,  provides:  "Either 
party  or  his  attorney  may  demand  of -the  adverse  party  an 
inspection  and  copy,  or  permission  to  take  a  copy,  of  a  book, 
paper,  or  document  in  his  possession  or  under  his  control, 
containing  evidence  relating  to  the  merits  of  the  action  or 
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defense  therein.  Such  demand  shall  be  in  writing,  specifying 
the  book,  paper,  or  document  with  sufficient  particularity  to 
enable  the  other  party  to  distinguish  it,  and  if  compliance 
with  the  ^*  demand  within  four  days  be  refused,  the  court 
or  judge,  on  motion  and  notice  to  the  adverse  party,  may  in 
their  discretion  order  tlie  adverse  party  to  give  the  other,  with- 
in a  specified  time,  an  inspection  and  copy,  or  permission  to 
take  a  copy  of  such  book,  paper,  or  document;  and  on  failure 
to  comply  with  such  order,  the  court  may  exclude  the  paper 
or  document  from  being  given  in  evidence,  or,  if  wanted  as 
evidence  by  the  party  applying,  may  direct  the  jury  to  pre- 
sume it  to  be  such,  as  the  party  by  affidavit  alleges  it  to  be. 
This  section  is  not  to  be  construed  to  prevent  a  party  from 
compelling  another  to  produce  any  book,  paper,  or  document 
when  he  is  examined  as  a  witness.''  The  motion  is  resisted 
on  the  ground  that  the  purpose  of  the  action  is  to  enforce  a 
penalty  or  forfeiture,  and  that  to  grant  the  order  would  be 
to  require  the  defendant  to  furnish  evidence  against  itself  in 
a  criminal  case.  We  are  of  opinion  that  the  action  is  in  sud- 
etance,  as  well  as  in  form,  a  civil  controversy,  and  that  the 
motion  may  be  granted  without  violating  that  provision  of 
the  constitution  which  declares:  "No  person  shall  be  com^ 
polled,  in  any  criminal  case,  to  give  evidence  against  himself" : 
Const.,  art.  1,  sec.  12..  The  petition  charges  that  the  defend- 
ant has  violated  the  "anti-trust  law"  (Comp.  Stats.  1899,  c. 
91a),  and  asks  that  it  be,  for  that  reason,  enjoined  from  fur- 
ther prosecuting  its  business  here.  The  first  section  of  the 
act  in  question  defines  a  trust;  the  second  characterizes  as 
misdemeanors  and  conspiracies  against  trade,  all  acts  by  any 
person  or  persons  carrying  on,  or  creating  or  attempting  to 
create  a  trust,  and  provides  punishment  for  the  commission 
of  fcuch  acts.  The  third  section  declares  that  any  domestic 
corporation  which  has  violated  the  statute  shall  forfeit  its 
charter,  and  may  be  ousted  from  its  franchises  by  quo  war- 
ranto. The  fourth  section,  so  far  as  material  to  the  present 
inquiry,  is  as  follows:  "Every  foreign  corporation  or  person 
not  a  resident  of  this  state,  violating  any  of  the  provisions 
of  this  act,  is  hereby  denied  the  right  and  prohibited  from 
doing  any  ^  business  within  this  state;  and  it  shall  be  the 
duty  of  the  attorney  general  and  each  county  attorney  within 
his  county,  to  enforce  this  provision  by  injunction,  or  other 
proper  proceedings,  in  any  county  in  which  such  foreign  cor- 
poration or  nonresident  person  does  business,  in  the  name  of 
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the  state  on  Ms  relation."  It  will  be  noticed  that  the  second 
section  of  the  law,  in  plain  terms,  prescribes  penalties  for  the 
acts  therein  denounced  as  criminal;  and  it  will  be  also  ob- 
served that  the  third  section  provides  a  civil  remedy  on  be- 
half of  the  state  for  the  commission  of  these  same  acts.  It 
is  true  that  the  forfeiture  of  the  charter  of  a  domestic  cor- 
poration is  a  consequence  of  violating  the  law,  but  it  is  not  a 
penal  consequence. 

The  proceeding  by  quo  warranto  is  a  civil  remedy ;  it  is  the 
means  employed  by  the  state  to  cancel  and  recall  a  privilege 
which  the  corporation  proceeded  against  has  abused:  State 
V.  Nebraska  Distilling  Co.,  29  Neb.  700,  46  N.  W.  155;  Ames 
V.  Kansas,  111  U.  S.  419,  4  Sup.  Ct.  "Kep.  437;  State  v.  City 
of  Topeka,  31  Kan.  452,  2  Pac.  593 ;  2  Beach  on  Private  Cor- 
porations, sec.  840.  The  fourth  section  is  in  substance  like 
the  third.  It  provides  that  a  corporation  domiciled  in  an- 
other state  may,  by  reason  of  having  done  one  or  more  of 
the  criminal  acts  mentioned  in  the  second  section,  be  ex- 
cluded from  the  state.  The  attorney  general  is  authorized 
to  proceed  against  it  by  injunction  or  quo  warranto.  The  lat- 
ter remedy,  which  is  included  in  the  phrase  "other  proper 
proceedings,"  may,  with  propriety,  be  resorted  to  for  the  pur- 
pose of  preventing  a  corporation  created  in  one  state  from 
doing  business  in  another  contrary  *o  law:  Code  Civ.  Proc. 
tit.  23;  State  v.  "Western  Union  Mut.  Life  Ins.  Co.,  47  Ohio 
Si  167,  24  N".  E.  392;  2  Beach  on  Private  Corporations,  sec. 
841.  In  construing  an  act  of  the  legislature  all  reasonable 
doubts  must  be  resolved  in  favor  of  its  constitutionality.  If 
eections  3  and  4  provide  penalties  for  crime,  they  violate  the 
constitution  and  are  absolutely  void,  for  they  deny  the 
right  of  trial  by  jury  (Const.,  art.  1,  sees.  6,  11;  State  v. 
Moores,  56  Neb.  1,  76  N.  W.  530),  »*  and  the  right  to  a  trial 
on  an  indictment  or  information :  Const.,  art.  1,  sec.  10.  Fur- 
thermore, a  corporation  can  violate  the  la-^v  only  by  trans- 
gressing section  2.  That  section  declares  the  penal  conse- 
quences of  the  transgression,  and  it  would  not  be  competent 
for  the  legislature  to  add  another  penalty  and  enforce  each 
by  a  separate  action:  Const.,  art.  1,  sec.  12.  The  true  con- 
struction of  sections  3  and  4  is  that  they  are  merely  declara- 
tory of  the  common  law,  and  that  they  provide  for  ousting 
corporations  by  civil  action  from  the  exercise  of  powers  and 
privileges  which  have  been  abused.  The  action  is  no  more 
criminal  than  is  an  action  for  damages  resulting  from  the 
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commission  of  a  crime :  Waters-Pierce  Oil  Co.  v.  State,  19  Tex. 
Civ.  App.  1,  44  S.  W.  936.  Section  4,  so  far  as  it  relates  to 
citizens  of  other  states,  is  an  unlawful  discrimination  in  favor 
of  the  citizens  of  this  state,  and  invalid  in  any  view  of  the  case. 
There  is  another  reason  why  the  motion  should  be  sustained. 
Foreign  corporations  do  business  here  not  by  right,  but  by 
comity:  Paul  v.  Virginia,  8  Wall.  168;  Western  Union  Tel. 
Co.  V.  Mayer,  28  Ohio  St.  521.  The  state  grants  them  a  privi- 
lege which  it  may  revoke  at  pleasure.  When  they  exorcise 
their  franchises  in  contravention  of  our  laws,  the  privilege  is 
revoked,  and,  that  fact  being  ascertained,  judgment  may  be 
rendered  excluding  them  from  the  state.  The  revocation  of 
the  permission  given  a  ioreign  corporation  to  do  business 
here  is  not  the  infliction  of  a  penalty;  it  is  not  the  depriva- 
tion of  a  right.  The  privilege  is  like  any  other  license,  and 
the  withdrawal  or  cancellation  of  it  in  consequence  of  the 
commission  of  a  crime  is  not  punishment  in  a  legal  sense: 
Martin  v.  State,  23  Neb.  371,  36  N.  W.  564;  Miles  v.  State, 
63  Neb.  305,  73  N.  W.  678;  State  v.  Harris,  50  Minn.  128, 
52  N.  W.  387,  531. 
The  motion  is  sustained. 

Norval,  C.  J.,  expressed  no  opinion. 


Toreign  Corporations  do  not  come  Into  a  state  as  a  matter  of 
right,  but  only  by  comity:  Harding  v.  American  Glucose  Co.,  182 
111.  551,  74  Am.  St.  Rep.  189,  55  N.  E.  577;  State  v.  Schlltz  Brewing 
Co.,  104  Tenn.  715,  78  Am.  St.  Rep.  941,  59  S.  W.  1033.  A  state 
may  exclude  them,  and  it  is  not  prohibited  from  discriminating 
in  the  privileges  it  may  grant  them:  Scottish  etc.  Ins.  Co.  v.  Her- 
ridtt,  1()9  Iowa,  600.  77  Am.  St.  Rep.  548,  80  N.  W.  605;  Cravens 
T.  New  York  Life  Ins.  Co.,  148  Mo.  583,  71  Am.  St.  Rep.  628,  50  S. 
W.  519. 

The  Forfeiture  of  Corporate  Franchises  is  discussed  in  the  mon- 
ographic note  to  State  v.  Atchison  etc.  R.  R.  Co.,  8  Am.  St.  Rep.  179- 
202. 

Quo  Warranto  is  In  the  nature  of  a  civil  proceeding::  Note  to 
McPhall  V.  People,  52  Am.  St.  Rep.  312.  See,  also.  People  v.  Cen- 
tral Union  Tel.  Co.,  192  111.  307,  85  Am.  St.  Rep.  338,  61  N.  E.  428. 

All  Statutes  are  Presumed  Constitutional:  Alabama  etc.  R.  R. 
Co.  V.  Reed,  124  Ala.  253,  82  Am.  St.  Rep.  166,  27  South.  19;  Austin 
V.  State,  101  Tenn.  563,  70  Am.  St.  Rep.  703,  48  S.  W.  305;  and  are 
to  be  upheld  in  cases  of  doubt:  Arms  v.  Ayer,  192  111.  601,  85  Am. 
St.  Rep.  357,  61  N.  B.  851;  Overshlner  v.  State,  156  Ind.  187,  83 
Am.  St.  Rep.  187.  59  N,  E.  468.  They  should  not  be  declared  un- 
constitutional unless  their  violation  of  the  constitution  is  so  mani- 
fest as  to  leave  no  room  for  reasonable  doubt:  State  v.  Layton, 
160  Mo.  474,  83  Am.  St.  Rep.  487,  Gl  S.  W.  171;  Hanna  T.  Young,  84 
Md.  179,  57  Am.  St  Rep.  396,  35  AU.  674. 
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THOMPSON"  V.  STATE. 
[61  Neb.  210,  85  N.  W.  62.] 

CRIMINAL  LAW— DEFENSE  OP  DOMICILE.— A  man  may 
defend  his  domicile,  even  to  the  extent  of  taking  life,  if  actually 
or  apparently  necessary  to  prevent  the  commission  of  any  felony 
therein.  Such  right  of  defense  is  not  limited  to  the  case  of  an 
assault  with  intent  to  take  the  life  of  the  inmate,  or  of  doing  him 
great  bodily  harm.     (p.  454.) 

HOMICIDE— SELF-DEFENSE.— THREAT  OP  EXPOSURE 
of  unnatural  crime.  The  occtipant  of  a  dwelling  may  lawfully  kill, 
as  a  necessary  measure  of  defense,  a  person  who  attempts  to  break 
and  enter  therein  with  intent  to  obtain  money  from  such  occupant 
by  taxing  him  with  the  commission  of  an  infamous  offense  against 
nature,  and  threatening  to  expose  him  to  public  reprobation  and 
contempt,  even  though  he  divines  the  purpose  of  such  entry,  or  has 
notice  of  it.     (p.  455.) 

ROBBERY-THREATS  OP  INJURY  TO  REPUTATION.— 
Evidence  that  money  or  goods  were  obtained  from  a  man  by  put- 
ting him  In  fear  of  an  Injury  to  his  property  or  reputation,  as  by 
threatening  to  accuse  him  of  an  unnatural  crime,  is  sufl3cient  to 
establish  tlie  crime  of  robbery,     (p.  455.) 

INSTRUCTIONS,  IP  ERRONEOUS,  ARE  NOT  CURED  by 
giving  correct  instructions.  The  jury  is  not  required  to  choose  be- 
tween conflicting  instructions,     (p.  456.) 

CRIMINAL  LAW.— PLEA  IN  ABATEMENT,  based  on  the 
facts  that  the  accused  had  two  preliminary  examinations,  and  that 
upon  one  he  was  held  for  a  lower  grade  of  crime  than  upon  the 
other,  forming  the  basis  for  the  charge  upon  which  he  is  tried,  is 
demurrable,     (p.  456.) 

T.  M.  Wolcott  and  M.  P.  Kinkard,  for  the  appellant. 

C.  J.  Smyth,  attorney  general,  and  W.  D.  Oldham,  deputy 
attorney,  for  the  state. 

211  SULLIVAN,  J.  In  the  district  court  for  Cherry 
county  Cicero  H.  Thompson  was  found  guilty  of  murder  in 
the  second  degree,  and  sentenced  to  imprisonment  in  the  peni- 
tentiary for  fifteen  *^^  years.  The  conviction  apparently 
was  the  result  of  erroneous  rulings,  and  must,  therefore,  be 
set  aside.  We  cannot  consider  in  detail  all  the  specifications 
of  error  discussed  by  counsel.  They  are  altogether  too  nu- 
merous to  be  given  separate  treatment.  For  the  most  part 
they  depend  upon  a  few  principles  which,  if  recognized  and 
properly  applied,  will  prevent  on  another  trial  a  repetition 
of  the  errors  of  which  the  defendant  complains. 

On  the  night  of  the  tragedy  Thompson  was  alone  in  his 
cottage  in  the  city  of  Valentine.    About  2  o'clock  A.  M.,  Ar- 
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thur  London,  the  deceased,  with  a  companion  named  Milli- 
nian,  rapped  for  admittance.  Receiving  no  response  from 
within,  they  broke  open  the  door  and  were  about  to  enter, 
when  they  encountered  the  defendant,  who  commenced  shoot- 
ing at  them.  Five  shots  were  fired.  Milliman  fell  in  the 
storm-shed  and  London  lay  mortally  wounded  just  outside  the 
threshold.  Two  theories  of  the  case  were  submitted  to  the 
jiir .'.  The  theory  of  the  defense  was  that  all  the  shots  were 
fired  by  Thompson  in  the  belief  that  his  home  was  being 
broken  and  entered  by  robbers.  The  state's  hypothesis  was 
that  the  defendant  recognized  London  when  he  first  sought 
to  gain  admittance,  and  knew  that  his  purpose  was  to  obtain 
money  by  threatening  to  publish  a  report  to  the  effect  that 
defendant  was  addicted  to  the  practice  of  an  abominable  vice. 
It  was  also  contended  by  the  county  attorney  that  the  fatal 
shot  was  fired  after  London  had  retreated  and  while  he  lay 
helpless  on  the  ground.  There  is  no  suificient  basis  in  the 
evidence  for  the  theory  that  Thompson  did  the  killing  to 
protect  himself  from  blackmail.  There  is  nothing  in  the 
record  from  which  it  may  be  inferred  that  he  knew,  or  had 
reason  to  believe,  that  the  deceased  intended  on  the  night  in 
question,  or  at  any  other  time,  to  extort  money  from  him  by 
any  species  of  intimidation.  If  it  be  true  that  London  and 
Thompson  had  been  accustomed  to  wallow  together  in  the 
ooze  and  slime  of  a  detestable  sensualism,  it  does  not  by  any 
means  follow,  as  a  natural  or  probable  conclusion,  ^**  that ' 
either  would  use  his  knowledge  of  the  other's  baseness  as  a 
means  of  obtaining  money.  The  jury  might,  perhaps,  have 
been  justified  in  finding  that  the  defendant  recognized  Lon- 
don before  he  shot  him,  but  there  was  no  sufficient  evidence 
from  which  to  conclude  that  the  motive  for  the  shooting  was 
to  prevent  blackmail. 

Some  of  the  instructions  touching  the  right  of  the  accused 
to  defend  his  habitation  are  erroneous.  In  the  seventeenth 
paragraph  of  the  charge  it  is  said:  "An  assault  on  the  house 
can  be  lawfully  resisted  to  the  extent  of  killing  the  assailant 
or  assailants  only  in  case  the  assault  is  made  with  the  intent 
either  of  taking  the  life  of  the  inmate  or  of  doing  him  great 
bodily  harm,  and  that  such  resistance  was  necessary  to  prevent 
Buch  crime  or  in  case  the  inmate  acting  honestly  had  reason 
to  believe  from  the  acts,  facts,  and  circumstances,  and  in  fact 
did  believe  that  it  was  necessary  to  prevent  the  commission  of 
•uch  crime."    The  same  thought  is  expressed  in  the  eigh- 
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teenth  paragraph.  The  doctrine  of  these  instructions  is  not, 
we  believe,  sustained  by  any  adjudged  case,  although  there  are 
dicta  in  the  opinions  of  courts  and  expressions  in  the  text- 
books on  criminal  law  that  seem  to  give  countenance  to  it. 
The  true  rule  undoubtedly  is  that  a  man  may  defend  his  domi- 
cile, even  to  the  extent  of  taking  life,  if  it  be  actually  or  ap- 
parently necessary  to  do  so  in  order  to  prevent  the  commis- 
sion of  any  felony  therein:  Semayne's  Case,  3  Coke,  91;  Fos- 
ter's Crown  Cases,  273;  State  v.  Patterson,  45  Vt.  308,  12 
Am.  Rep.  200;  Wright  v.  Commonwealth,  85  Ky.  123,  2  S. 
W.  904;  State  v.  Taylor,  143  Mo.  150,  44  S.  W.  785.  Whether 
this  is  the  precise  limit  of  the  domiciliary  right  it  is  not  here 
necessary  to  determine;  but  if  it  is  the  limit,  then  popular 
sentiment  is  not  in  accord  with  the  law. 

Another  phase  of  the  case  seems  to  have  been  entirely  over- 
looked at  the  trial.  The  right  of  the  accused  to  resist  an  ag- 
gression having  for  its  object  the  obtaining  of  money  by 
threats  of  injury  to  his  reputation,  was  ignored.  ^^'*^  There  is 
no  good  reason  why  the  law  should  differentiate  between  a 
threat  to  inflict  physical  injury  and  a  threat  to  cause  mental 
suffering.  One  may  diminish  the  value  of  existence  quite  as 
much  as  the  other.  Of  this  fact  the  criminal  law  has  but  a 
dim  perception;  it  is  seen,  hut  not  seen  clearly.  If  the  men- 
tal anguish  is  acute  and  in  its  very  nature  calculated  to  lower 
the  tide  of  life,  the  law  takes  cognizance  of  it.  It  appears 
from  the  authorities,  ancient  and  modern,  that  the  extortion 
of  money  by  threatening  to  smirch  a  fair  reputation  is  so 
atrocious  a  wrong  that  it  is  generally  regarded  as  robbery, 
especially  if  the  vice  or  crime  imputed  is  an  unnatural  one. 
This  heing  so  it  would  seem  that  if  London  and  Milliman 
came  to  the  defendant's  house  with  the  intention,  as  claimed 
by  the  state,  of  obtaining  money  by  taxing  him  with  the  com- 
mission of  an  infamous  offense  against  nature  and  threatening 
to  expose  him  to  public  reprobation  and  contempt,  he  might 
lawfully  kill  them  as  a  necessary  measure  of  defense,  even 
though  divining  their  purpose,  or  having  actual  notice  of  it. 
Under  these  circumstances  the  breaking  and  entry  would  be 
felonious  because  done  with  intent  to  rob.  Evidence  that 
money  or  goods  were  obtained  from  a  man  by  putting  him 
in  fear  of  an  injury  tff  his  property  or  reputation  may,  it  is 
said,  be  sufficient  to  establish  the  crime  of  robbery:  1  Whar- 
ton's Criminal  Law,  sec.  852 ;  Desty's  American  Criminal 
Law,  see.  142d;  3  Greenleaf  on  Evidence,  sees.  233,  234;  Long 
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V.  State,  12  Ga.  293;  Britt  v.  State,  7  Humph.  45.  "As  to 
the  fear  of  injury  to  the  reputation,"  says  Greenleaf  (section 
234),  "it  has  been  repeatedly  held  that  to  obtain  money  by 
threatening  to  accuse  the  party  of  an  unnatural  crime, 
whether  the  consequences  apprehended  by  the  victim  were  a 
criminal  prosecution,  the  loss  of  his  place,  or  the  loss  of  his 
character  and  position  in  society,  is  robbery."  The  instnic- 
tions  precluded  the  jury  from  considering  this  aspect  of  the 
case,  and  thereby  deprived  the  defendant  of  a  valuable  right. 

The  seventh  paragraph  of  the  court's  charge  is  a  defective 
**•*  definition  of  murder  in  the  second  degree.  The  attorney 
general  does  not  defend  the  instruction,  but  contends  that  it 
furnishes  no  ground  for  reversal,  because  the  elements  of  the 
crime  were  correctly  stated  in  another  instruction.  This 
question  is  not  a  new  one.  It  has  been  frequently  decided 
by  this  court,  and  the  rule  is  a  just  one  and  founded  in  good 
sense,  that  the  jury  should  not  be  required  to  choose  between 
conflicting  instructions:  First  Nat.  Bank  v.  Lowrey,  36  Neb. 
290,  54  N.  W.  568;  Carson  v.  Stevens,  40  Neb.  112,  42  Am. 
St.  Rep.  661,  68  N.  W.  845;  Richardson  v.  Halstead,  44 
Neb.  606,  62  N.  W.  1077;  Barr  v.  State,  45  Neb.  458,  83  N. 
W.  856;  Metz  v.  State,  46  Neb.  547,  65  N.  W.  190. 

The  demurrer  to  the  plea  in  abatement  was  properly  sus- 
tained. The  fact  that  the  defendant  had  two  preliminary 
examinations,  and  that  he  was  held  only  for  manslaughter  on 
the  first,  did  not  entitle  him  to  immunity  from  prosecution 
for  murder.  The  decision  of  the  county  judge  furnished  the 
basis  for  prosecuting  the  prisoner  for  one  crime;  the  decision 
of  the  justice  of  the  peace  gave  the  right  to  put  him  on  trial 
for  another  crime.  There  has  never  been  any  doubt  about 
the  power  of  the  grand  jury  to  return  two  indictments  against 
a  party  grounded  on  the  same  criminal  act;  and  no  reason  is 
suggested  why  an  examining  magistrate  may  not  exercise, 
tinder  the  new  procedure,  the  jurisdiction  which  the  grand 
jury  exercised  under  the  old:  Bartley  v.  State,  53  Neb.  310, 
73  N.  W.  744;  Roby  v.  State,  61  Neb.  218,  85  N.  W.  61. 

The  judgment  is  reversed  and  the  cause  remanded. 


One  has  a  Right  to  Defend  His  Habitation  from  assault,  but  It 
is  only  when  such  attack  threatens  the  gjmmission  of  a  felony  or 
great  bodily  harm  to  one  of  the  inmates  that  life  may  be  taken 
in  defending  it:  See  the  monographic  note  to  State  v.  Sumner,  74 
Am.  St  Rop.  740;  Elder  v.  State,  69  Ark.  648,  86  Am.  St  Rep.  220, 
66  S.  W.  838. 
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Bobbery.— If  one  succeeds  in  extorting  money  from  another  by 
threatening  to  charge  him  with,  or  prosecute  him  for,  sodomy,  this 
is  robbery,  though  there  is  no  other  fear  than  that  of  the  loss  of 
character:  See  the  monograpliic  note  to  State  v.  McCune,  70  Am. 
Dec.  186.  Consult,  in  this  connection.  Brown  v.  State,  37  Tex.  Cr. 
Bep.  104,  66  Am.  St.  Rep.  794,  38  S.  W.  1008;  State  v.  CroweU.  149 
Mo.  391,  73  Am.  St.  Rep.  402,  50  S.  W.  893. 


SANDAGE  V.  STATE. 

[61  Neb.  240,  85  N.  W.  35.] 

EVIDENCE  OF  DETECTIVES— WEIGHT  OP  TESTIMONY. 
The  testimony  of  a  detective  employed  to  hunt  up  evidence  against 
the  accused  must  be  weighed  with  greater  care  than  that  given 
by  disinterested  witnesses,    (p.  458.) 

CRIMINAL  LAW— PRINCIPALS  AND  ACCESSARIES.— One 
indicted  as  a  principal  In  a  felony  cannot  be  convicted  as  accessary 
before  the  fact,  or,  if  Indicted  as  an  accessary,  cannot  be  convicted 
as  a  principal.  One  Indicted  as  principal  in  a  burglary  cannot  be 
found  guilty  as  such  If  he  did  not  participate  therein  and  only  coun- 
seled and  advised  the  commission  of  the  crime,    (p.  458.) 

F.  B.  Donisthorpe,  for  the  appellant. 

C.  J.  Smyth,  attorney  general,  and  P.  Pizey,  for  the  state. 

***  HOLCOMB,  J.  The  plaintiff  in  error,  defendant  be- 
low, was  informed  against  and  convicted  of  the  crime  of 
burglary.  The  offense  charged  was  alleged  to  have  been  com- 
mitted by  breaking  into  a  chicken-house  with  intent  to  steal 
and  stealing  a  number  of  chickens  therefrom.  The  evidence 
on  which  the  verdict  is  based  is  wholly  circumstantial.  The 
defendant  resided  at  Harvard,  Clay  county,  and  was  engaged 
in  the  business  of  buying  chickens  and  reselling  them  to  a 
poultry  dealer  doing  business  at  Hastings.  The  offense  is 
alleged  to  have  been  committed  about  seventeen  miles  from 
Harvard,  in  the  county  of  Fillmore.  The  only  direct  evi- 
dence tending  to  show  the  defendant  to  have  been  at  or  near 
the  place  where  the  offense  is  alleged  to  have  been  committed, 
and  in  the  county,  was  the  testimony  of  one  witness,  residing 
in  the  neighborhood,  who  testified  that  on  the  day  preceding 
the  night  of  the  alleged  burglary  the  defendant  called  at  his 
residence  and  made  inquiries  respecting  the  purchase  of  poul- 
try. The  testimony  of  this  witness  is  effectually  disproven 
by  other  and  sufficient  evidence  showing  the  defendant  to  have 
been  at  home  during  the  afternoon  and  evening  of  the  day 
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mentioned.  As  to  the  testimony  of  the  witness  mentioned, 
it  appears  to  have  been  a  case  of  mistaken  identity.  It  is 
abundantly  established  by  the  *"**  evidence  that  the  defend- 
ant was  in  possession  of  the  stolen  chickens  on  the  day  suc- 
ceeding the  night  of  the  burglary.  He  claims  to  have  pur- 
chased them  through  his  wife  of  one  Viret  Hawkins  and  one 
unknown  person.  The  theory  of  the  state  is  that  the  de- 
fendant, a  brother  in  law  named  Ed.  Clark,  and  the  said  Viret 
Hawkins,  who  appears  to  be  a  nephew  of  Clark,  were  all  en- 
gaged in  the  burglary  and  larceny.  That  the  defendant  had 
guilty  knowledge  of  the  stolen  property  being  such  is,  we 
think,  fairly  inferable  from  the  record.  Whether  as  a  prin- 
cipal, accessary,  or  as  one  receiving  stolen  property  knowing  it 
to  be  such,  it  is  not  necessary  or  proper  that  we  should  un- 
dertake herein  to  determine. 

On  the  trial  of  the  case  the  state  relied  on.  the  testimony 
of  a  witness  who  is  a  member  of  a  detective  association,  and 
was  engaged  in  procuring  evidence  to  establish  the  guilt  of  the 
parties  accused  of  the  crime.  The  witness  testified  to  his 
work  as  a  detective,  certain  facts  which  were  offered  as  tend- 
ing to  establish  the  guilt  of  the  defendant,  and  to  reputed 
conversations  had  between  the  detective  and  the  accused  re- 
lating to  the  offense  with  which  he  was  charged.  The  de- 
fendant on  the  trial,  and  after  the  introduction  of  such  testi- 
mony, requested  an  instruction  to  the  jury,  to  the  effect  that, 
in  weighing  such  testimony,  greater  care  should  be  exercised 
in  relation  to  the  testimony  of  a  detective  employed  in  hunt- 
ing up  evidence,  who  is  interested  in  or  employed  to  find 
evidence  against  the  accused,  than  in  other  cases,  because  of 
the  natural  and  unavoidable  tendency  and  bias  of  the  mind 
of  such  person  to  construe  everything  as  evidence  against  the 
accused,  and  to  disregard  everything  which  does  not  tend  to 
support  a  preconceived  opinion  of  the  matter  in  which  such 
person  is  engaged.  The  instruction  was  drawn  in  conformity 
with  the  rule  as  announced  by  Lake,  C.  J.,  in  Preuit  v.  Peo- 
ple, 5  Neb.  377,  and  should  have  been  given.  The  testimony 
was  clearly  of  the  character  which  entitled  the  defendant  to 
an  instruction  that  it  should  be  weighed  with  greater  care 
***  than  that  given  by  disinterested  witnesses;  Kastner  v. 
State,  58  Neb,  767,  79  N.  W.  713. 

The  jury  were  also  instructed  in  the  twelfth  instruction 
given  by  the  court  on  its  own  motion  as  follows:  **You  are 
instructed  that  if  you  shall  find  from  the  evidence  that  the 
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defendant  obtained  possession  of  the  chickens,  or  some  of 
them,  that  were  stolen  from  Mrs.  Brotherton,  if  in  fact  you 
find  that  any  were  stolen,  and  shall  further  find  from  the  evi- 
dence that  the  accused  had  knowledge  at  the  time  of  receiv- 
ing said  chickens  that  they  had  been  stolen  from  Mrs.  Broth- 
erton, still  you  should  find  the  defendant  not  guilty  of  the  crtme 
of  burglary  unless  you  further  find  that  he  participated  in 
the  burglary  or  that  he  counseled  or  advised  the  commission 
of  the  crime.*'  By  this  instruction  the  jury  were  authorized 
to  find  the  defendant  guilty  as  a  principal,  although  the  jury 
may  have  found  by  the  evidence  that  he  was  only  an  acces- 
sary to  the  crime.  This,  we  understand,  cannot  be  done  un- 
der the  laws  of  this  state,  which  make  the  offense  of  an  ac- 
cessary independent  of  that  of  the  principal,  and  a  substantive 
offense  in  itself. 

The  defendant  was  charged  with  the  crime  of  burglary,  and 
by  the  jury  was  found  guilty  as  charged.  Under  the  instruct 
tion,  this  verdict  was  warranted,  even  though,  as  is  more  prob- 
able under  the  evidence  as  we  understand  the  record,  they 
believed  he  was  guilty  only  of  aiding,  abetting,  or  advising 
the  commission  of  the  crime,  and  was  the  recipient  of  the 
fruits  thereof.  In  Casey  v.  State,  49  Neb.  403,  68  N.  W.  643, 
says  Post,  C.  J.,  writing  the  opinion  of  the  court  (49  Neb.  406, 
68  N".  W.  644)  :  "In  those  states  where,  by  statute,  the  dis- 
tinction between  principals  and  accessaries  has  been  abolished, 
the  accused  may  be  charged  either  as  a  principal  or  an  acces- 
sary before  the  fact,  or  both,  at  the  option  of  the  pleader;  but 
in  other  jurisdictions,  where,  as  in  this  state,  the  rule  of  the 
common  law  has  not  been  relaxed,  one  not  present  or  actually 
participating  in  the  commission  of  the  crime  alleged,  but 
whose  offense  consists  in  the  aiding,  inciting,  ^**  or  procur- 
ing of  its  commission  by  the  principal  offender,  should  be 
charged  as  an  accessary  before  the  fact,  and  since,  as  has  been 
said,  'the  law  never  condemns  without  accusation,  ....  one 
indicted  as  a  principal  in  a  felony  cannot  be  convicted  of  being 
an  accessary  before  the  fact,  or,  indicted  as  such  accessary, 
cannot  be  found  guilty  as  a  principal  felon' :  1  Bishop's  Crim- 
inal Law,  sec.  803.  And  in  Wagner  v.  State,  43  Neb.  1,  61  N. 
W.  85,  Irvine,  C,  citing  Wharton's  Criminal  Law,  208,  asserts 
as  a  familiar  rule  that,  no  conviction  as  an  accessary  will  lie 
under  an  indictment  charging  one  as  principal  and  vice  versa." 

It  follows  from  what  has  been  said  that  the  judgment  of 
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conviction  cannot  be  sustained,  but  must  be  reversed  and  a 
new  trial  ordered,  which  is  accordingly  done. 
Reversed  and  remanded. 

The  Credibility  or  Bias  of  Witnesses  and  the  evidence  admissible 
astjearliip  thereon  are  discussed  in  the  monographic  note  to  Lodge 
V.  State,  82  Am.  St.  Rep.  25-68. 

An  Accessary  before  the  act,  under  the  Illinois  and  New  York 
statutes,  may  be  Indicted  and  convicted  as  a  principal:  Ilronek  v. 
People,  1.34  111.  139,  23  Am.  St.  Rep.  652,  24  N.  B.  861;  People  v. 
Bliven,  112  N.  Y.  79,  8  Am.  St.  Rep.  701,  19  N.  E.  638.  See,  also. 
State  V.  Gleim,  17  Mont.  17,  52  Am.  St.  Rep.  655,  41  Pac.  998.  In 
Texas,  one  charged  as  principal  cannot  be  convicted  as  an  accora- 
pUce:  Phillips  v.  State,  26  Tex.  App.  228,  8  Am.  St.  Rep.  471,  9  S.  W. 
657.  See,  further,  the  notes  to  State  v.  Hildreth,  51  Am.  Dec.  875; 
Harrel  t.  State,  80  Am.  Dec.  97. 


STOVER  V.  STARK. 

[61  Neb.  874,  85  N.  W.  286.] 

JUDGMENTS-REVIVOR— RES  ,TUDICATA.-In  a  proceed- 
ing to  revive  a  dormant  judgment,  every  matter  necessary  to  sup- 
port any  defense  then  possessed  by  the  judgment  defendant  against 
the  demands  of  the  plaintiff  on  that  cause  of  action  is  res  judicata 
as  having  been  litigated  in  the  action  wherein  such  judgment  was 
obtained,  and  no  objection  can  be  urged  or  inquired  into  which  goes 
behind  the  original  judgment,  unless  directed  to  Its  validity,  (p. 
460.) 

MORTGAGES— FORECLOSURE— PLAINTIFF  PURCHASER 
—DEFICIENCY  JUDGMENT.— A  plaintiff  purchaser  in  foreclosure 
proceeding  may  afterward  sell  the  property  for  a  sum  equal  to  the 
amount  of  the  decree  and  costs,  without  affecting  his  rights  as  to  a 
deficiency  judgment  obtained  in  the  foreclosure  proceeding,  (p.  460.) 

J.  H.  Grosvenor,  for  the  appellant. 

Hainer  &  Smith,  for  the  respondent. 

^''^  HOLCOMB,  J.  In  a  proceeding  in  equity  to  foreclose 
a  mortgage  on  real  estate  the  appellant  was  made  a  party  de- 
fendant, and  sought  to  be  charged  with  any  deficiency  that 
might  exist  after  the  sale  of  the  mortgaged  property  and  ap- 
plication of  the  proceeds  thereof  to  the  mortgage  debt,  it  be- 
ing alleged  that  the  appellant,  as  grantee  of  the  mortgaged 
premises,  and  as  part  of  the  consideration,  had  assumed  and 
agreed  to  pay  the  debt  secured  by  the  mortgage  on  the  prem- 
ises purchased.  In  the  proceedings  had  in  the  case,  the  appel- 
lant appearing,  on  application  of  the  plaintiff  and  after  sale, 
a  judgment  was  rendered  in  the  district  ^""^  court  against  ap- 
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pellant  for  a  deficiency  remaining  after  the  sale  of  the  mort- 
gaged property  and  the  application  of  the  proceeds  to  the 
mortgage  debt  in  the  sum  of  three  hundred  and  thirty-six  dol- 
lars and  sixty-one  cents.  On  appeal  to  the  supreme  court, 
the  judgment  thus  rendered  was  affirmed:  Stover  v.  Tomp- 
kins, 34  Neb.  465,  51  N.  W,  1040.  The  judgment  became 
dormant,  and  proceedings  under  the  statute  were  instituted 
to  revive  it.  Upon  notice,  appellant  appeared  and  resisted 
the  application  for  a  revivor.  All  the  questions  presented  by 
the  objections  to  a  revivor  of  the  judgment,  save  one,  were 
those  litigated  or  necessarily  involved  in  the  prior  proceedings, 
and  as  to  all  such  questions  they  have  become  res  adjudieata 
and  cannot  again,  in  this  proceeding,  be  inquired  into.  As  de- 
fendant in  that  case,  appellant  must  be  held  to  have  litigated 
every  matter  necessary  to  support  any  defense  he  then  pos- 
sessed against  the  demands  of  the  plaintiff  for  a  deficiency 
judgment  against  him:  Stark  v.  Starr,  94  TJ.  S.  486.  The 
rule  that  in  proceedings  to  revive  a  dormant  judgment  no  ob- 
jection can  be  urged  or  inquired  into  which  goes  behind  the 
original  judgment  not  directed  to  its  validity  appears  to  be 
sound  in  principle  and  well  established  by  the  prior  decisions 
of  this  court,  as  well  as  in  other  jurisdictions:  Wright  v. 
Sweet,  10  Neb.  190,  4  N.  W.  1030;  Enewold  v.  Olsen,  39  Neb. 
69,  65,  42  Am.  St.  Eep.  557,  57  N.  W.  765;  Nestlerode  v.  Fos- 
ter, 8  Ohio  C.  C.  70;  Van  Fleet  on  Collateral  Attack,  1st  ed., 
sec.  580. 

The  contention  that  because  the  mortgagee  purchased  the 
mortgaged  premises  under  the  decree,  and  afterward  sold  the 
same  for  enough  to  satisfy  the  decree  in  full  with  interest  and 
costs,  is  a  reason  sufficient  under  equitable  considerations  why 
revivor  should  not  be  had,  is  not  well  taken.  He  might  so 
purchase  under  the  law,  and  when  the  sale  was  confirmed  and 
the  deed  delivered,  the  property  became  his  as  any  other,  to 
do  with  as  he  desired,  and  whether  afterward  sold  for  more 
or  less  than  under  the  decree  cannot  affect  the  rights  of  the 
parties  in  that  proceeding. 

The  judgment  must  be  affirmed. 


In  Proceedings  to  Bevive  a  Judgment  no  defense  can  be  made 
that  existed  anterior  to  the  judgment.  Tlie  defendant  cannot  go 
behind  the  judgment.  The  judgment  cannot  be  questioned  because 
of  errors  or  irregularities  in  its  rendition:  See  the  monographic  note 
to  Frierson  v.  Harris,  94  Am.  Dec.  239;  though  the  defense  that  the 
Judgment  is  void  may  be  inteiposed:  Enewold  y.  Olsen,  39  Neb.  59, 
42  Am.  St  Rep.  557,  57  N.  W.  765. 
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NATIONAL  LIFE  INSURANCE  COMPANY  r.  BUTLER. 

[61  Neb.  449,  85  N.  W.  437.] 

MORTGAGES-NOTICE  OF  ELECTION  TO  ENFORCE  SE- 
CURITY.—If  a  mortgage  provides  that  the  failure  of  tlie  mort- 
gasor  to  comply  with  any  of  Its  conditions  shall  cause  the  whole 
debt  to  become  due,  and  that  the  mortgagee  may  then  elect  to  pro- 
ceed at  once  without  notice  to  enforce  his  security,  the  commence- 
ineiit  of  a  foreclosure  proceeding  is  notice  of  such  election,  aud  no 
other  notice  is  necessary,    (p.  463.) 

MORTGAGES-BREACH  OF  CONDITION.— PAVING  AS- 
SESSMENTS are  assessments  within  the  meaning  of  a  clause  in  a 
mortgage  imposing  on  the  mortgagor  the  duty  of  making  prompt 
payment  of  all  ''taxes  and  assessments"  lawfully  charged  against 
the  property,  upon  the  failure  of  which  the  entire  debt  shall  become 
due.    (p.  463.) 

MORTGAGES— BREACH  OF  CONDITION— RIGHT  TO  EN- 
FORCE SECURITY.— If  a  mortgage  provides  that  upon  the  failure 
<xf  the  mortgagor  to  pay  delinquent  taxes,  assessments,  and  insur- 
ance, the  mortgagee  may  make  such  payments  and  add  them  to  the 
original  debt,  that  the  mortgage  shall  stand  as  security  therefor, 
and  that  the  mortgagee  may  thereupon  declare  the  whole  debt  due, 
and  sue  to  foreclose  the  mortgage  immediately,  he  may  not  only 
make  the  payments  for  which  the  mortgagor  Is  in  default,  but 
may  also  elect  to  declare  the  whole  debt  due,  and  proceed  to  fore- 
close the  mortgage,    (p.  463.) 

EVIDENCE— TAX  RECEIPTS.— An  admission,  when  tax  re- 
ceipts are  offered  in  evidence,  that  the  taxes  described  in  such  re- 
ceipts were  duly  levied  and  assessed,  is  an  admission  that  the  as- 
sessments were  made  at  the  date  mention-ed  in  tlie  receipts,     (p.  4(;4.) 

EVIDENCE.- TAX  RECEIPTS  for  the  payment  of  a  special 
assessment  are,  per  se,  competent  evidence  of  the  date  of  such 
assessment  as  stated  in  such  receipts,    (p.  464.) 

TAXES— WHEN  DELINQUENT.— Payment  of  taxes  before 
they  become  delinquent  is  not  made  by  paying  them  on  the  day 
they  become  delinquent    (p.  465.) 

C.  0.  Whedon  and  A.  W.  Scott,  for  the  appellant 

S.  L.  Geisthardt,  for  the  respondent. 

*«»  SULLIVAN,  J.  This  action  was  instituted  by  the 
National  Life  Insurailce  Company  against  John  J.  Butler  and 
others  to  foreclose  two  real  estate  mortgages.  Upon  the  is- 
sues joined  the  court  found  in  favor  of  the  plaintiff  and  ren- 
dered a  decree  in  accordance  with  the  prayer  of  the  petition. 
The  notes  secured  by  the  mortgage  had  not  by  their  terms 
matured  at  the  time  the  action  was  commenced,  and  the  right 
to  maintain  the  action  is  grounded  only  upon  the  alleged  faU- 
nre  of  the  mortgagor,  Butler,  to  comply  with  certain  condi- 
tions of  the  mortgages  relative  to  payment  of  interest,  taxes, 


March,  1901.]     National  Life  Ins.  Co.  v.  Butler.  463 

and  insurance.  The  conditions  referred  to  are  as  follows: 
"It  is  further  stipulated  and  agreed  that  if  the  taxes  or  assess- 
ments levied  on  the  granted  premises  are  not  paid  before  they 
become  delinquent,  or  if  there  is  any  failure  to  comply  with 
the  foregoing  stipulation  in  regard  to  insurance,  the  grantee, 
its  successors  or  assigns,  may  pay  such  taxes  or  assessments, 
or  effect  such  insurance,  and  any  sums  of  money  paid  therefor 
shall  be  recoverable  from  them  or  their  heirs  or  assigns,  and 
together  with  overdue  interest  shall  bear  interest  at  the  rate 
of  ten  per  cent  per  annum;  that  this  mortgage  shall  stand  as 
security  not  only  for  said  mortgage  note  and  interest  coupons, 
but  for  interest  upon  all  interest  not  paid  when  due,  and  for 
all  sums  of  money  advanced  as  hereinbefore  stipulated  for  pay- 
ment of  insurance,  taxes,  and  assessments,  with  interest  on 
such  sums  so  advanced;  that  a  failure  to  pay  any  of  the  said 
money,  either  principal  or  interest,  within  thirty  days  after 
the  same  becomes  due,  or  a  failure  to  perform  or  comply  with 
any  of  the  foregoing  agreements  or  conditions,  shall  cause 
the  whole  sum  of  money  hereby  secured  to  become  due  and 
collectible  at  once,  without  ^^^  notice,  if  the  mortgagee  or  its 
successors  or  assigns  shall  so  elect,  and  this  mortgage  may 
thereupon  be  foreclosed  immediately  for  the  whole  of  said 

money,  interest,  and  costs And  it  is  hereby  agreed  that 

after  any  default  in  the  payment  of  either  principal  or  inter- 
est, the  whole  indebtedness  secured  by  this  mortgage  shall 
draw  interest  at  the  rate  of  ten  per  cent  per  annum  from  the 
date  hereof,  and  that  all  payments  of  interest  that  have  heen 
made  shall  be  deemed  to  be  payments  on  account  only  of  such 
interest." 

One  of  the  contentions  of  appellants  is  that  the  action  can- 
not be  maintained  because  the  plaintiff  did  not,  before  filing 
its  petition,  give  notice  of  its  election  to  declare  the  en- 
tire debt  due.  This  question  was  considered  in  the  case  of 
Northwestern  Mut.  Life  Ins.  Co.  v.  Butler,  57  Neb.  198,  77 
N.  W.  667,  and  it  was  there  held  that  the  bringing  of  an  action 
to  foreclose  the  mortgage  was  notice  of  plaintiff's  election, 
and  that  no  other  notice  was  necessary.  In  the  same  case  it 
wa's  also  held  that  special  paving  assessments,  like  those  in- 
volved in  the  present  suit,  were  "assessments'*  within  the 
meaning  of  a  clause  in  the  mortgage  imposing  upon  the  mort- 
gagor the  duty  of  making  prompt  payment  of  all  "taxes  and 
assessments"  lawfully  charged  against  the  mortgaged  property. 

Another  argument  advanced  in  behalf  of  appellants  is  that 
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the  plaintiff  could  not,  under  the  provisions  of  the  mortgages 
above  quoted,  pay  delinquent  taxes,  assessments,  and  insur- 
ance, and,  after  adding  the  amounts  paid  to  the  original  in- 
debtedness, proceed  at  once  to  enforce  the  mortgages.  We 
think  by  the  plain  terms  of  the  contracts  between  the  parties 
the  creditor  was  given  not  only  Hie  right  to  make  the  pay- 
ments which  the  debtor,  in  violation  of  his  contract,  failed  to 
make,  but  also  the  further  right  at  its  option  to  declare  the 
entire  debt  due  and  proceed  immediately  to  collect  it  by  suit. 
It  is  contended  that  the  court  erred  in  including  in  the  de- 
cree three  hundred  and  forty-five  dollars  and  fifteen  cents  for 
paving  assessments  which  the  plaintiff  claims  to  have  paid  for 
the  protection  of  his  security.  '^^^  It  is  said  that  there  is  no 
evidence  in  the  record  tending  to  show  that  those  assessments 
were  regularly  charged  against  the  property,  or  that  they  were 
paid;  and  it  is  especially  insisted  that  there  is  no  proof  that 
they  were  paid  after  they  became  delinquent.  At  the  trial, 
plaintiff  offered  together  all  the  receipts  for  taxes  and  special 
assessments  paid  by  it  upon  the  mortgaged  property.  The  de- 
fendant made  a  general  objection  to  the  admission  of  each 
and  all  of  the  receipts,  and  objected  specifically  to  those  relat- 
ing to  the  special  assessments.  Thereupon  it  was  stated  by 
Mr.  Geisthardt,  attorney  for  the  plaintiff:  "It  is  admitted 
that  the  taxes  described  in  the  receipts  were  duly  levied  and 
assessed  by  the  proper  authorities,  and  that  the  amounts 
named  in  the  receipts  were  actually  paid  by  plaintiff  at  the 
times  the  receipts  bear  date."  The  record  further  shows  that 
Mr.  Scott,  attorney  for  the  defendant,  assented  to  the  forego- 
ing statement,  and  that  the  objection  was  then  overruled. 
Evidently  the  admission  was  intended  to  embrace,  and  was 
understood  by  the  court  and  counsel  for  both  parties  to 
cover,  all  the  receipts  included  in  the  offer  and  affected  by 
the  objection.  Those  receipts  show  the  date  of  each  special 
assessment.  The  assessments  are  described  by  reference  to 
the  dates  at  which  they  were  made,  and  that  is  the  only  means 
employed  to  identify  them.  The  admission  "that  the  taxes 
described  in  the  receipts  were  duly  levied  and  assessed"  is, 
therefore,  an  admission  that  the  assessments  were  made  at  the 
dates  mentioned  in  the  receipts.  It  also  appears  from  the  in- 
terest and  penalties  charged  against  the  various  installments 
of  special  taxes  that  they  must  have  been  delinquent  when 
the  plaintiff  paid  them.  Furthermore,  we  are  disposed  to 
think  that  the  receipts  were  per  se  competent  evidence  of 
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the  dates  of  the  assessments.  Section  26  of  the  charter  of 
the  city  of  Lincoln,  where  the  property  is  situate,  provides 
(Sess.  Law  1889,  c.  14)  that  the  city  treasurer  shall  give  to 
every  person  paying  money  into  the  city  treasury  a  receipt 
specifying  the  date  of  payment  and  '*®^  upon  what  account 
paid.  The  accounts  upon  which  plaintiff  made  payments  were 
general  taxes  for  certain  years  and  special  assessments  which 
could  be  appropriately  described  only  by  reference  to  the  dates 
at  which  they  were  levied.  If  the  date  of  an  assessment  was 
an  appropriate  part  of  what  the  law  required  to  he  written  in 
the  treasurer's  receipt  acknowledging  payment  of  such  as- 
sessment, then  the  receipt  was  evidence  of  the  date,  and,  un- 
aided by  any  admission,  would  fix  the  time  when  the  defend- 
ants were  in  default. 

The  plaintiff  paid  certain  city  taxes  for  1896,  the  payment 
being  made  on  the  first  day  of  December  of  that  year.  It  is 
insisted  hy  counsel  for  appellants  that  those  taxes  were  not 
delinquent  until  the  following  day,  and  that  the  payment  was 
premature  and  unauthorized.  The  statute  provides:  "On  the 
first  day  of  December  next  succeeding  the  levy  thereof,  all 
unpaid  city  taxes  shall  become  delinquent":  Comp.  Stats. 
1899,  c.  13a,  art.  1,  sec.  52.  If  the  taxes  became  delinquent 
on  December  1st,  the  mortgagor  was  bound  by  his  contract  to 
pay  them  on  or  before  the  last  day  of  the  previous  month. 
He  could  not  pay  them  before  they  became  delinquent  by 
making  payment  on  the  day  they  become  delinquent.  The 
law  does  not  ordinarily,  in  computing  time,  take  notice  of 
fractional  parts  of  a  day. 

It  is  claimed  that  appellants  were  taxed  with  costs  made 
by  bringing  unnecessary  parties  before  the  court.  We  do  not 
find  in  the  record  anything  to  indicate  that  any  costs  were  in- 
curred in  bringing  the  parties  in  question  before  the  court. 
Neither  do  we  find  that  any  costs  were  charged  against  the 
defendants  on  account  of  those  parties  having  been  brought 
in. 

The  decree  is  not  erroneous,  and  it  is,  therefore,  in  all 
things  affirmed. 


If  a  Mortgage  Provides  that  In  the  event  of  default  In  the  pay- 
ment of  interest  the  principal  shall  become  due,  notice  need  not  be 
given  to  the  mortgagor  of  an  election  to  treat  the  whole  amount  of 
the  debt  as  due.  The  election  is  manifested  suflBclently  by  com- 
mencing a  suit  to  foreclose:  Hawes  v.  Detroit  etc.  Ins.  Co.,  109 
Mich.  324,  63  Am.  St.  Rep.  581,  67  N.  W.  329:  Swearingen  y.  Lahner, 
93  Iowa,  147,  57  Am.  St.  Rep.  261,  61  N.  W.  431. 
Am.   St.  Rep.,  Vol.  LXXXVII— 30 
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PARMKLE  V.  SCHROEDER. 
[61  Neb.  553,  85  N.  W.  562.] 

MORTGAGES  —  FOREOLOSURB  —  DEFIOIBNOY  JUDG- 
MENT—APPEAL.— No  decree  or  judgment  for  a  deficiency  can  be 
rendered  uulil  after  tlie  report  of  the  Siile  of  the  mortgaged  prem- 
ises and  the  nppllcfltion  of  the  proceeds  to  the  satisfaction  of  the 
mortgage  debt.  The  rendition  of  the  deficiency  judgment  is  a  ju- 
dicial function,  and  until  It  is  exercised  no  appeal  lies  therefrom. 
(p.  468.) 

MORTGAGES— DEFICIENCY  JUDGMENT— RIGHT  OF  AP- 
PEAL.—A  decree  in  foreclosure  that  if,  on  the  Incoming  of  the 
report  of  the  sale  of  the  mortgaged  premises,  the  money  arising 
therefrom  Is  Insuflicient  to  satisfy  the  amount  found  due,  the  de- 
ficiency shall  be  specified,  and  upon  application  the  mortgagee  is 
entitled  to  a  judgment  for  the  deficiency  and  to  execution  therefor, 
is  not  a  final  judgment  from  which  an  appeal  will  lie.    (p.  468.) 

MORTGAGES  —  FORECLOSURE  —  DEFICIENCY  JUDG- 
MENT.—A  final  judgment  for  a  deficiency  in  foreclosure  proceedings 
cannot  be  rendered  until  after  the  incoming  of  the  report  of  the 
sale  of  the  mortgaged  premises.  If,  though  in  form  a  deficiency 
judgment,  It  Is  In  fact  rendered  before  that  time,  It  Is  a  mere  nullity, 
which  does  not  conclude  the  rights  of  the  parties  thereto,  and  upon 
which  execution  may  not  issue,     (p.  471.) 

JUDGMENTS,  FINAI^RIGHT  TO  APPEAL.— A  decree  Is 
not  final  and  appealable  until  the  court  has  finally  determined  and 
disposed  of  the  entire  controversy  between  the  parties,  so  that 
nothing  remains  to  be  done  except  to  ministerially  execute  Its  pro- 
visions in  the  court  In  which  It  is  rendered,     (p.  471.) 

JUDGMENTS— WHEN  FINAL.— A  decree,  to  be  final,  must 
be  definite,  certain,  and  capable  of  immediate  enforcement,  so  that 
the  subsequent  proceedings  are  only  the  means  of  executing  the 
decree,    (p.  472.) 

E.  B,  Aylesworth,  Duffie,  Gaines  &  Kelby,  Duffie  &  Van 
Dusen,  and  Morris  &  Marple,  for  the  appellants. 

Beeson  &  Root,  R.  B,  Windham,  B.  Clark,  C.  A.  Rawls,  and 
A.  N".  Sullivan,  for  the  appellees. 

««**  HOLCOMB,  J.  We  have  heretofore  decided  that  the 
appeal  taken  in  this  action  should  be  dismissed  because  the 
decree  as  against  the  appellants  was  not  final,  and,  therefore, 
not  appealable:  Parmele  v.  Schroeder,  59  Neb.  553,  81  N.  W. 
506.  A  motion  for  a  rehearing,  accompanied  by  a  very  able 
brief,  led  us  to  the  conclusion  that  there  was  sufficient  merit 
in  the  contention  of  appellants'  counsel  to  justify  a  re-exam- 
ination of  the  question.  We  have  taken  pains  to  quite  fully 
examine  the  authorities  to  which  our  attention  has  been  called 
hy  counsel  on  both  sides  of  the  controversy,  and  after  a  care- 
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ful  consideration  of  the  subject  in  the  light  of  all  the  in- 
formation obtainable,  we  are  more  firmly  convinced  that  the 
conclusions  reached  and  announced  in  the  first  opinion  are 
sound,  well  grounded  in  principle  and  should  be  adhered  to. 
The  suit  was  an  ordinary  action  in  equity  for  the  foreclos- 
ure of  a  real  estate  mortgage,  the  sale  of  the  premises  mort- 
gaged to  satisfy  the  amount  found  due  and  to  charge  the  ap- 
pellants personally  with  any  deficiency  that  might  remain 
after  the  sale  of  the  mortgaged  property  and  the  application 
of  the  proceeds  to  pay  the  mortgage  debt.  The  court  found 
the  appellants  personally  liable  for  the  mortgage  indebtedness, 
and  in  the  decree  it  was  adjudged  that  if  the  money  aris- 
ing from  the  sale  of  the  property  shall  be  insuflScient  to  sat- 
isfy the  amount  found  due,  the  *^*'^  sheriff  shall  specify  the 
amount  of  such  deficiency,  and  that,  upon  confirmation  of 
such  report,  the  mortgagee,  upon  application,  is  entitled  to  a 
judgment  for  deficiency  against  appellants  and  entitled  to 
execution  for  the  amount  of  the  deficiency  found  due.  By 
section  847  of  the  code,  as  it  existed  prior  to  the  amendment 
of  1897,  it  is  provided:  "When  a  petition  shall  be  filed  for 
the  satisfaction  of  a  mortgage,  the  court  shall  not  only  have 
the  power  to  decree  and  compel  the  delivery  of  the  possession 
of  the  premises  to  the  purchaser  thereof,  but  on  the  coming 
in  of  the  report  of  sale  the  court  shall  have  power  to  decree 
and  direct  the  payment  by  the  mortgagor  of  any  balance  of 
the  nvortgage  debt  that  may  remain  unsatisfied  after  a  sale 
of  the  mortgaged  premises,  in  the  cases  in  which  such  bal- 
ance is  recoverable  at  law;  and  for  that  purpose  may  issue 
the  necessary  execution,  as  in  other  cases,  against  other  prop- 
erty of  the  mortgagor";  and  in  section  849  provisions  are 
made  for  bringing  in  other  persons  than  the  mortgagor,  who 
may  be  obligated  to  pay  the  debt  for  the  satisfaction  of  which 
the  proceedings  are  instituted,  and  in  the  same  manner  to 
decree  payment  of  any  deficiency  as  to  such  other  persons. 
While  the  appellants'  counsel  endeavor  to  make  a  distinction 
between  the  procedure  under  the  two  sections  referred  to,  we 
are  disposed  to  the  view  that  the  latter  should  be  construed 
with  reference  to  and  in  connection  with  the  former,  which 
is  controlling  as  to  the  authority  of  the  trial  court  to  render 
a  personal  judgment  in  such  proceedings.  As  to  a  judgment 
for  a  deficiency,  it  seems  quite  clear  under  these  provisions 
that  it  cannot  be  determined  or  rendered  until  after  a  report 
of  the  sale  of  the  mortgaged  premises,  a  confirmation  thereof 
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and  a  judicial  determination  by  the  trial  court  as  to  the 
amount  for  which  the  judgment  may  be  rendered.  In  the 
proceedings  and  decree  of  foreclosure  no  judgment  is  in  fact 
rendered  against  appellants.  No  amount  of  recovery  is  men- 
tioned, nor  is  it  sought  to  be  determined.  At  most,  the  de- 
cree finds  that  a  personal  liability  exists  '*'^®  against  them, 
and  decrees  or  declares  that  upon  certain  contingencies,  which 
may  or  may  not  arise,  a  judgment  may  be  applied  for  and 
obtained  on  the  incoming  of  the  report  of  the  officer  of  the 
Bale  of  the  mortgaged  property.  It  cannot,  we  think,  be  said 
that  this  is  a  final  decree;  that  as  to  the  issues  between  the 
appellants  and  the  mortgagees,  it  disposes  of  the  controversy 
between  them,  and  leaves  nothing  to  be  done  save  to  carry  out 
and  enforce  the  decree  by  those  acting  only  in  a  ministerial 
capacity.  It  is  only  an  interlocutory  decree,  litigating  to  a 
certain  point  the  issues  in  controversy,  where  the  litigation 
is  suspended  and  leaves  yet  another  and  future  judicial  order 
and  action  to  be  taken  before  their  rights  are  ultimately  and 
finally  adjudicated  and  determined.  It  has  only  the  force 
and  effect  of  a  special  finding  or  order  that  the  appellants  ar« 
liable  upon  the  indebtedness  for  a  judgment  in  personam  if 
after  the  report  of  the  sale  of  the  property  a  deficiency  ex- 
ists. It  lacks  an  essential  element  to  make  it  a  judgment  or 
final  decree  in  fact,  and  other  and  subsequent  action  by  the 
court  in  the  exercise  of  its  judicial  functions  is  absolutely 
necessary  before  there  is  a  final  adjudication  concluding  the 
rights  of  the  parties  and  giving  to  it  the  character  of  a  final 
order,  decree,  or  judgment,  from  which  an  appeal  will  lie. 
The  decree  does  not  purport  to  award  any  personal  judgment 
against  appellants.  They  can  in  no  way  be  injured  or  damni- 
fied until  something  further  is  done  of  a  judicial  character 
upon  which  a  process  can  issue.  No  sum  of  money  is  award- 
ed appellees  upon  which  a  general  execution  will  rest,  and 
no  execution  can  issue.  Nor  can  the  decree  as  to  appellants 
be  enforced  by  ministerial  acts  to  carry  it  into  execution  in 
the  future.  Further  exercise  of  the  power  of  the  court  acting 
judicially  must  be  resorted  to  before  the  rights  of  the  parties 
are  effectually  and  finally  determined  with  respect  to  a  judg- 
ment in  personam  for  any  deficiency  that  may  exist  after  the 
exhaustion  of  the  security  pledged  for  the  payment  of  the 
debt. 

^'^  This  court  is  committed  to  the  doctrine  that  no  decree 
or  judgment  for  a  deficiency  in  a  foreclosure  suit  can  be 
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rendered  until  after  the  report  of  the  sale  of  the  mortgaged 
premises  and  the  application  of  the  proceeds  to  the  satisfac- 
tion of  the  mortgaged  debt.  In  the  case  at  bar,  the  wording 
of  the  decree  cannot,  we  think,  be  construed  as  a  finality  in 
decreeing  or  adjudging  any  recovery  whatever  against  appel- 
lants. It  only  purports  to  decree  that  on  the  incoming  of 
the  report  of  the  sale  of  the  mortgaged  premises,  if  the  money 
arising  therefrom  be  insufficient  to  satisfy  the  amount  found 
due,  the  deficiency  shall  be  specified,  and  upon  application 
the  mortgagee  is  entitled  to  a  judgment  for  the  deficiency 
and  to  execution  for  the  same. 

In  Clapp  V.  Maxwell,  13  Neb.  542,  14  K  W.  653,  it  is  held 
in  the  second  and  third  paragraphs  of  the  syllabus :  "By  a  de- 
cree of  foreclosure  of  a  mortgage  upon  real  estate,  a  court 
possesses  no  power  to  give  a  lien  upon,  or  to  affect  any  other 
property  of  the  mortgagor  until  that  included  in  the  mort- 
gage is  exhausted" ;  and,  "a  general  execution  cannot  be  issued 
on  a  decree  of  foreclosure,  except  by  order  of  the  court,  made 
on  the  report  of  sale,  and  for  a  deficiency  ascertained  after 
the  mortgaged  property  is  exhausted."  In  that  case  the  de- 
cree adjudged  and  decreed  that  the  mortgagee  should  have 
and  recover  of  the  mortgagor  the  amount  of  the  debt  found 
due,  and  yet  the  court  held  that  as  to  any  personal  judgment 
attempted  to  be  rendered,  it  was  a  mere  nullity,  and  that  such 
judgment  could  not  be  rendered  untU  after  report  of  the  sale 
of  the  property  mortgaged.  Says  Mr.  Chief  Justice  Lake  in 
the  opinion:  "The  decision  of  the  question  of  the  plaintiffs' 
right  to  the  injunction  sought,  independently  of  the  incidental 
question  of  homestead,  depends  entirely  upon  the  effect  that 
must  be  given  to  the  judgment  in  the  foreclosure  suit.  If, 
as  it«  form  in  part  might  indicate,  it  is  really  a  judgment  in 
personam,  and  effective  as  such,  then  it  follows  that  the  exe- 
cution was  properly  issued,  and  the  plaintiffs'  right  to  relief 
is  '^^  contingent  upon  the  possibility  of  the  property  levied 
upon  being  found  to  have  been  exempt  from  forced  sale  when 
they  purchased  it  from  the  said  Lucretia  Altaffer."  And 
after  discussing  the  same  provisions  of  the  statute  now  under 
consideration,  on  page  546,  he  says:  "Taking  the  entire  de- 
cree together,  we  find  that  the  court,  after  considering  that 
*the  said  plaintiffs  recover,'  etc.,  went  on  and  provided  mi- 
nutely just  how  it  should  be  done, but  it  was  not  by  means  of  an 
ordinary  execution.  The  decree  provides  that  payment  shall 
be  made  from  the  proceeds  of  a  sale  of  the  mortgaged  pram- 
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ises,  after  the  satisfaction  of  a  prior  lien.  No  provision  is 
made  for  a  deficiency,  nor  could  there  properly  have  been  at 
that  time.  It  is  only  'on  the  coming  in  of  the  report  of  sale* 
that  a  deficiency  can  be  ascertained  and  provided  for.  There- 
fore, taking  the  whole  decree  together,  we  are  of  opinion 
that,  although  in  its  wording  somewhat  informal,  in  effect  it 
conforms  substantially  to  the  statute  governing  the  foreclos- 
ure of  mortgages,  was  not  a  lien  upon  property  not  embraced 
in  the  mortgage,  and  did  not  authorize  the  issue  of  the  ex- 
ecution complained  of.*' 

In  Devries  v.  Squire,  55  Neb.  438,  76  N.  W.  16,  it  is  held: 
"A  deficiency  judgment  in  an  action  to  foreclose  a  real  estate 
mortgage  under  the  provisions  of  our  Code  of  Civil  Procedure, 
08  it  existed  prior  to  the  legislative  session  of  1897  (see  Code 
Civ.  Proc,  sec.  847,  Comp.  Stats.  1895),  could  not  be  ren- 
dered until  the  'coming  in  of  the  report  of  the  sale'  of  the 
mortgaged  property." 

In  Brown  v.  Johnson,  58  Neb.  222,  78  N.  W.  515,  it  is  said 
by  Nerval,  present  C.  J:  "The  litigation  of  the  liability  for  a 
deficiency  could  be  as  appropriately  and  satisfactorily  carried 
on,  and  the  question  adjudicated,  after  the  sale,  as  prior  to 
the  rendition  of  the  decree.  The  usual  and  better  practice  is 
not  to  determine  the  liability  of  a  defendant  in  a  foreclosure 
for  a  deficiency  judgment  until  after  the  report  of  the  sale, 
when,  for  the  first  time,  it  can  be  definitely  ascertained  that 
a  deficiency  actually  exists." 

»«»  The  case  of  Millard  v.  Parsell,  57  Neb.  178,  77  N.  W. 
390,  cited  in  the  first  opinion  under  the  issues  formed  and 
the  decree  rendered,  is  quite  analogous  to  the  one  at  bar,  and 
it  was  there  held :  "An  order  that  after  exhausting  the  remedy 
against  the  principal  debtor  the  creditor  may  apply  for  and 
obtain  a  judgment  against  a  guarantor  of  collection  is  not 
final,  and  therefore  not  appealable."  Says  Mr.  Commissioner 
Irvine,  who  wrote  the  opinion:  "The  court  did  not  give  judg- 
ment against  the  Ballous,  but  ordered  that  should  there  stiU 
remain  a  deficiency  after  subjecting  the  land  in  controversy 
to  the  payment  of  the  Parsell  judgment,  plaintiff  might  then 
apply  for  and  obtain  judgment  against  the  Ballous.  The 
Ballous  undertake  to  appeal  from  this  part  of  the  decree,  but 
their  appeal  is  premature.  The  two  causes  of  action  are  en- 
tirely distinct,  and  the  decree,  so  far  as  it  affects  the  Ballous, 
Ib  not  final.    There  is  no  judgment  against  them  yet;  non 
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constat  that  there  will  ever  be.  If  there  should  he,  they  may 
then  have  it  reviewed.'* 

In  Parr  v.  Lindler,  40  S.  C.  193,  18  S.  E.  636,  under  a  stat- 
ute substantially  the  same  as  ours,  it  is  held  that  a  personal 
judgment  for  a  deficiency  in  a  foreclosure  proceeding  can- 
not be  rendered  until  after  the  sale  and  a  report  thereof  has 
been  made,  and  that  a  personal  judgment  rendered  in  a  de- 
cree of  foreclosure  is  utterly  null  and  void.  Says  Mclver,  J., 
in  a  concurring  opinion:  "If,  then,  as  is  most  conclusively 
shown  in  the  opinion  of  Mr.  Justice  McGowan,  no  personal 
judgment  can  be  rendered  for  any  deficiency  until  after  the 
sale  of  the  mortgaged  premises,  when  alone  the  amount  of 
such  deficiency  can  be  ascertained,  it  follows,  necessarily,  as 
it  seems  to  me,  that  anything  purporting  to  be  a  judgment 
for  such  deficiency,  rendered  before  the  amount  thereof  could 
possibly  be  ascertained,  would  be  a  mere  nullity,  and  would 
afford  no  basis  for  an  execution  to  enforce  it.  Indeed,  it  is 
utterly  incomprehensible  to  me  how  a  judgment  for  the  pay- 
ment of  money  could  be  rendered  before  the  amount  thereof 
had  been,  or  could  possibly  be,  ascertained.  ^^^  Again,  it 
seems  to  me  that,  after  a  sale  of  the  mortgaged  premises  has 
been  made,  the  question  whether  there  is  any  deficiency,  and, 
if  so,  the  amount  thereof,  is  a  judicial  question,  upon  which 
the  mortgagor  has  a  right  to  be  heard,  as  grave  and  difficult 
questions  might  be  presented  as  to  the  application  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises,  which  surely 
ought  not  to  be  left  to  the  decision  of  a  mere  ministerial  offi- 
cer who  makes  the  sale,  hut  which  shoidd  be  determined  by 
the  court." 

In  2  Pingrey  on  Mortgages,  section  2029,  the  same  doc- 
trine is  announced  as  to  the  rendition  of  a  judgment  for  a 
deficiency. 

The  proper  deductions  from  the  foregoing  are  that  a  final 
decree  or  judgment  for  a  deficiency  in  foreclosure  proceed- 
ings cannot  be  rendered  until  after  the  incoming  of  the  report 
of  the  sale  of  the  mortgaged  property,  and  that  if  in  form 
a  judgment  is  in  fact  rendered,  it  is  a  mere  nullity,  which 
does  not  conclude  the  rights  of  the  parties  thereto,  or  upon 
which  execution  may  issue. 

In  Keystone  Iron  Co.  v.  Martin,  132  U.,  S.  91,  10  Sup.  Ct. 
Rep,  32,  the  question  as  to  what  is  a  final  decree  or  order 
which  is  appealable  has  received  very  careful  and  thorough 
consideration,  and  many  cases  are  cited  in  support  of  the 
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proposition  that  the  decree  is  not  final  nntil  the  court  has 
finally  determined  and  disposed  of  the  entire  controversy  be- 
tween the  parties,  so  that  nothing  remains  to  be  done  except 
to  ministerially  execute  its  provisions  in  the  court  in  which 
it  is  rendered.  Chief  Justice  Waite,  in  Bostwick  v.  Brinker- 
hoflf,  106  U.  S.  3,  1  Sup.  Ct.  Rep.  15,  states  the  principle  as 
follows:  "The  nile  is  well  settled  and  of  long  standing  that 
a  judgment  or  decree,  to  be  final,  within  the  meaning  of  that 
term  as  used  in  the  acts  of  Congress  giving  this  court  juris- 
diction on  appeals  and  writs  of  error,  must  terminate  the 
litigation  between  the  parties  on  the  merits  of  the  case,  so 
that  if  there  should  be  an  affirmance  here,  the  court  below 
would  have  nothing  to  do  but  to  execute  the  judgment  or  de- 
cree it  had  already  rendered."  To  the  '***  same  effect  is 
Dainese  v.  Kendall,  119  U.  S.  53,  7  Sup.  Ct.  Rep.  65,  cited 
in  the  former  opinion  in  the  present  case. 

In  any  view  of  the  question  the  rule  seems  to  be  that  the 
decree,  to  be  final,  must  be  definite,  certain,  and  capable  of 
immediate  enforcement,  and  that  the  subsequent  proceedings 
are  only  means  of  executing  the  decree. 

In  Longworth  v.  Sturges,  6  Ohio  St.  143,  154,  it  is  said 
that  in  order  that  a  decree  shall  be  final,  there  must  be  a 
disposal  of  the  whole  merits  of  the  cause  and  the  suitors  out 
of  court,  before  a  decree  can  acquire  that  character  of  final- 
ity which  subjects  it  to  review. 

In  McGourkey  v.  Toledo  etc.  R.  R.  Co.,  146  U.  S.  536,  545, 
13  Sup.  Ct.  Rep.  170,  it  is  said  by  Mr.  Justice  Brown:  "If, 
however,  the  decree  of  foreclosure  and  sale  leaves  the  amount 
due  upon  the  debt  to  be  determined,  and  the  property  to  be 
sold,  ascertained  and  defined,  it  is  not  final:  Citing  Railroad 
Co.  V.  Swasey,  23  Wall.  405;  Grant  v.  Phoenix  Ins.  Co.,  106  U. 
S.  429,  1  Sup.  Ct.  Rep.  414.  A  like  result  follows  if  it  merely 
determines  the  validity  of  the  mortgage,  and,  without  order- 
ing a  sale,  directs  the  case  to  stand  continued  for  further 
decree  upon  the  coming  in  of  the  master's  report."  And 
further  on  in  the  opinion  it  is  observed:  "It  may  be  said  in 
general  that  if  the  court  make  a  decree  fixing  the  rights  and 
liabilities  of  the  parties,  and  thereupon  refer  the  case  to  a 
master  for  a  ministerial  purpose  only,  and  no  further  pro- 
ceedings in  court  are  contemplated,  the  decree  is  final;  but 
if  it  refer  the  case  to  him  as  a  subordinate  court  and  for  a 
judicial  purpose,  as  to  state  an  account  between  the  parties, 
upon  which  a  further  decree  is  to  be  entered,  the  decree  is  not 
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final":  Citing  Craighead  v.  Wilson,  18  How.  199,  and  Beebe 
▼.  Russell,  19  How.  283. 

It  can  hardly  be  said,  we  think,  that  it  is  not  required,  be- 
fore the  decree  sought  to  be  appealed  from  can  be  eff^tive, 
or  determine  finally  the  rights  of  the  parties,  that  a  further 
order  or  entry,  judicial  in  its  nature,  is  required  *****  to  be 
made,  determining  and  fixing  the  amount  of  the  deficiency 
and  rendering  judgment  therefor. 

We  are  referred  to  decisions  by  the  supreme  court  of  Wis- 
consin in  support  of  the  views  contended  for  by  counsel  for 
appellants,  but  upon  examination  we  find  that  the  procedure 
in  that  state  is  regulated  by  statute,  and  that  an  order  di- 
recting a  personal  judgment  against  a  defendant  or  any  de- 
ficiency after  sale  of  the  mortgaged  premises  is  appealable, 
as  it  "involves  the  merits  of  the  action,"  which  fact  deter- 
mines the  right  of  appeal,  regardless  of  its  finality. 

The  decisions  of  the  supreme  court  of  Michigan  are  also 
appealed  to  as  sustaining  appellants*  position,  but  upon  ex- 
amination we  find  that  in  that  state,  while  the  practice  is 
different,  a  decree  of  personal  liability  is  held  not  to  be  final, 
but  to  be  contingent  and  declaratory  only  of  the  future  or- 
der, upon  which  a  personal  judgment  may  be  rendered,  and 
can  fix  no  rights;  that  the  jurisdiction  of  the  court  is  to  be 
exercised,  and  the  trial  of  liability  had  on  a  new  hearing, 
after  the  deficiency  is  reported:  Prentis  v.  Eichardson,  118 
Mich.  259,  76  N.  W.  381;  Shelden  v.  Erskine,  78  Mich.  627, 
44  N.  W.  146. 

Without  further  citations  of  authorities,  of  which  there 
are  many,  we  are  firmly  of  the  opinion  that  the  decree  sought 
to  be  appealed  from,  as  to  appellants,  is  interlocutory  in  char- 
fkcter  only,  and  before  it  can  be  made  effective  and  final,  fur- 
ther judicial  action  is  required  of  the  court  in  which  the  pro- 
ceedings are  pending,  which  fact  must  be  held  to  be  decisive 
of  the  question  of  finality. 

The  judgment  of  dismissal  heretofore  rendered  is  adhered 
to. 

Appeal  dismissed. 

/ 

Judgments  from  Which  an  Appeal  will  He  are  those  which  either 
terminate  the  action  itself,  or  operate  to  devest  some  right  in  such 
a  manner  as  to  put  It  out  of  the  power  of  the  court  to  place  the 
parties  In  their  original  condition  after  the  expiration  of  the  term: 
Harrison  v.  Lebanon  Waterworks,  91  Ky.  255,  34  Am.  St  Rep. 
180,  15  S.  W.  522.  The  right  of  appeal  Is  limited  In  general  to  final 
•judgments,  and  does  not  extend  to  Interlocutory  orders:  Davie  t. 
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Davie  62  Ark.  224,  20  Am.  St.  Rep.  170,  and  note,  12  S.  W.  55S; 
Metzger  v.  WooldrldRe,  183  111.  174,  75  Am.  St.  Rep.  100.  55  N.  E. 
(m  The  denliil,  in  an  action  of  foreclosure,  of  an  application  for 
the  appointment  of  a  special  master  commissioner  to  maice  a  sale  of 
the  mortgage  land,  cannot  be  reviewed  on  appeal  prior  to  the  ren- 
dition of  a  final  decree  of  foreclosure:  American  Investment  Co.  v. 
Nye,  40  Neb.  720,  42  Am.  St.  Rep.  692,  59  N.  W.  355.  The  entry  of 
a  judgment  is.  as  a  rule,  a  prerequisite  to  the  right  of  appeal:  Daley 
Y.  Anderson,  7  Wyo.  1,  75  Am.  St.  Rep.  870,  48  Pac.  839. 


SECORD  V.  POWERS. 
[61  Neb.  615,  85  N.  W.  846.1 

JUDGMENTS  —  VACATION  FOR  FRAUD.— A  judgment 
clearly  shown  to  have  been  obtained  by  fraud,  and  which  It  would 
be  against  conscience  to  enforce,  may,  on  the  application  of  the 
defeated  party  and  a  showing  of  due  diligence,  be  vacated  and  set 
aside,    (p.  475.) 

JUDGMENTS— VACATION  FOR  PERJURY.— The  Intentional 
production  of  false  testimony  may,  in  a  proper  case,  justify  the 
annulment  of  a  decree  or  judgment  resulting  therefrom,     (p.  475.) 

TRIALf-ASSUMPTION  AS  TO  ADVERSARY— PERJURY.— 
Bach  of  the  parties  to  a  suit  should  anticipate  that  his  adversary 
will  offer  evidence  to  support  his  allegations,  and  must  be  prepared 
to  meet  such  evidence  with  counter  proof.  It  he  has  an  opportunity 
to  do  this  and  does  not  avail  himself  of  It,  he  cannot  obtain  a 
retrial  before  another  tribunal  by  charging  that  the  judgment 
against  him  was  procured  by  perjury,    (p.  475.) 

JUDGMENTS— VACATION  FOR  PERJURY.— A  judgment 
will  not  be  vacated  on  the  ground  that  It  was  obtained  by  fraud 
and  perjuiT,  unless  the  defeated  party  alleges  and  proves  due  dili- 
gence by  him  at  the  former  trial,  and  that  his  failure  to  obtain  a 
just  judgment  was  not  owing  to  his  own  fault  or  negligence,  (p. 
476.) 

T.  H.  Matters,  for  the  appellant. 

L.  G.  Hurd  and  S.  W.  Christy,  for  the  respondent. 

**•*  SULLIVAN,  J.  The  fundamental  question  involved 
in  this  litigation  is  the  ownership  of  certain  cattle,  hogs,  and 
other  chattels,  seized  by  Guy  W.  Secord,  sheriff  of  Clay 
county,  under  an  order  of  attachment  issued  out  of  the  dis- 
trict court  in  an  action  brought  by  the  Sutton  National  Bank 
against  ***  Thomas  Powers  to  recover  a  money  judgment. 
M.  Louisa  Powers,  wife  of  Thomas  Powers,  asserted  title  to 
the  property,  and  at  her  instance,  or  at  least  for  her  benefit, 
a  motion  was  made  to  discharge  the  attachment.  In  support 
of  this  motion,  which  seems  to  have  heen  eventually  over- 
ruled, Mrs.  Powers  filed,  not  later  than  June  1,  1896,  an 
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affidavit  containing  a  detailed  statement  of  her  means  and 
the  sources  from  which  they  were  derived,  together  with  a 
circumstantial  account  of  the  transactions  through  which 
she  acquired  the  possession  and  ownership  of  the  attached 
property.  She  afterward  instituted  in  the  district  court  an 
action  of  replevin  against  Secord,  which  was  tried  in  April, 
1897,  and  resulted  in  a  verdict  and  judgment  confirming  her 
claim  to  the  cattle  and  hogs.  After  the  adjournment  of  the 
term  at  which  the  replevin  action  was  tried,  Secord  filed  a 
petition  under  section  602  of  the  Code  of  Civil  Procedure, 
alleging  that  the  verdict  against  him  had  been  obtained  by 
perjury,  and  asking  that  the  judgment  in  favor  of  Powers  be 
set  aside  and  a  new  trial  awarded.  Upon  this  petition  there 
was  a  trial,  which  resulted  in  a  decision  denying  the  applica- 
tion to  vacate  the  judgment.  The  record  in  each  of  the  cases 
is  now  before  us  for  review. 

The  only  question  discussed  by  counsel,  and,  therefore, 
the  only  one  which  we  shall  consider,  is  whether  the  evidence 
is  of  such  a  character  as  to  justify  the  conclusions  reached 
by  the  district  court.  We  are  fully  satisfied  that  the  evidence 
in  the  replevin  action  was  sufficient  to  take  the  case  to  the 
jury,  and  that  the  finding  in  favor  of  the  plaintiff,  ratified  aa 
it  is  by  the  trial  judge,  should  be  approved  and  permitted  to 
stand.  And  we  are  equally  well  satisfied  with  the  decision  in 
the  equity  case. 

Secord  was  not  under  the  necessity  of  relying  entirely,  in 
the  replevin  suit,  upon  the  candor  and  integrity  of  Mrs.  Pow- 
ers. Her  affidavit  in  the  attachment  case  advised  him  of  all 
the  transactions  that  she  had  with  the  principal  witnesses 
produced  at  the  second  trial.  It  was  ^^'^  quite  as  easy  for 
him  to  secure  the  attendance,  or  obtain  the  depositions,  of 
these  witnesses  for  the  first  trial  as  for  the  second.  It  seems, 
however,  that  he  did  not  even  take  the  trouble  to  consult 
them.  He  knew  that  the  plaintiff  would  undertake  to  estab- 
lish her  claim  of  title,  and  he  knew  of  the  witnesses  who 
might,  perhaps,  refute  her  claim ;  but  he  did  not  question  them 
either  in  court  or  out  of  court.  Evidently  he  made  no  ade- 
quate preparation  for  trial;  he  did  not  become  diligent  until 
after  he  heard  from  the  jury.  The  fourth  subdivision  of  sec- 
tion 602  aforesaid  creates  no  new  right;  it  is  merely  declara- 
tory of  the  equity  doctrine  that  a  judgment  clearly  shown  to 
have  been  obtained  by  fraud,  and  which  it  would  be  against 
conscience  to  enforce,  will,  on  the  application  of  the  unsuc- 
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cessful  party  and  a  showing  of  due  diligence,  be  vacated  and 
set  aside.  The  weight  of  authority  doubtless  is  that  a  court 
of  equity  will  not  arrest  the  execution  of  a  judgment  founded 
upon  false  testimony  which  was  considered  and  passed  upon 
by  the  court  or  jury  in  the  case  in  which  the  judgment  as- 
sailed was  rendered.  In  this  state,  however,  the  rule  is  that 
the  intentional  production  of  false  testimony  will,  in  a  proper 
case,  justify  the  annulment  of  a  decree  or  judgment  which  is 
the  product  of  such  testimony:  Munro  v.  Callahan,  55  Neb. 
75,  70  Am.  St.  Rep.  366,  75  N.  W.  151 ;  Barr  v.  Post,  59  Neb. 
361,  80  Am.  St.  Rep.  680,  80  N.  W.  1041. 

But,  as  was  said  in  Barr  v.  Post,  59  Neb.  361,  80  Am.  St. 
Rep.  680,  80  N.  W.  1041,  it  is  not  the  policy  of  the  law  to  en- 
courage actions  of  this  kind.  There  must  be  an  end  to  litiga- 
tion. A  party  cannot  be  permitted  to  experiment  with  his 
case  at  the  expense  of  the  public.  He  is  not  justified  in  as- 
suming that  his  adversary  will  not  produce  evidence  to  make 
good  the  averments  of  his  pleading.  "Whenever  an  issue 
exists  in  any  action  or  proceeding,"  says  Mr.  Freeman  in  his 
work  on  Judgments,  volume  2,  fourth  edition,  section  489, 
"each  of  the  parties  should  anticipate  that  his  adversary  will 
offer  evidence  to  support  his  side  of  it,  and  should  be  pre- 
pared to  meet  such  evidence  with  counter-proofs.  Where  he 
has  an  opportunity  to  do  this,  and  does  not  avail  himself  of 
it,  ...  .  *^®  he  cannot,  in  effect,  obtain  a  retrial  of  the  issue 
before  another  tribunal  by  charging  that  the  judgment  against 
him  was  procured  by  perjury." 

A  statute  of  the  state  of  Minnesota  provides  (Minn.  Gen. 
Stats.  1878,  c.  66,  sec.  285)  "that  in  all  cases  where  judgment 
heretofore  has  been,  or  hereafter  may  be,  obtained  in  any 
court  of  record  by  means  of  the  perjury,  subornation  of  per- 
jury, or  any  fraudulent  act,  practice,  or  representation  of  the 
prevailing  party,  an  action  may  be  brought  by  the  party  ag- 
grieved to  set  aside  said  judgment  at  any  time  within  three 
years  after  the  discovery  by  him  of  such  perjury,  subornation  of 
perjury,  or  of  the  facts  constituting  such  fraudulent  act,,  prac- 
tice, or  representation."  Considering  this  provision,  Gilfillan, 
C.  J.,  in  Hass  v.  Billings,  42  Minn.  63,  43  N.  W.  797,  after 
showing  the  necessity  for  a  strict  construction  of  the  law, 
continues  as  foUows:  "When  an  issue  is  squarely  made  in  a 
case,  so  that  each  party  knows  what  the  other  will  attempt 
to  prove,  and  neither  has  a  right,  or  is  under  any  necessity,  to 
depend  on  the  other  proving  the  fact  to  be  as  he  himself 
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claims  it — and  such  appears  to  be  this  case — the  mere  allega- 
tion by  the  defeated  party  that  there  was,  as  to  such  issue, 
false  or  perjured  testimony  by  the  successful  party  or  his 
witnesses  will  not,  as  we  think,  bring  his  case 'within  the  mean- 
ing of  the  statute.  The  statute  certainly  could  not  have  been 
intended  to  excuse  a  party  from  exercising  proper  diligence 
in  preparing  for  trial.  It  does  not  appear  by  this  complaint 
but  that  these  plaintiffs  could,  with  the  least  diligence,  have 
ascertained  how  the  fact  was,  and  have  produced  ample  evi- 
dence in  respect  to  the  character  of  the  note  of  Sackett  & 
Wiggins  and  the  responsibility  of  the  makers.  It  cannot  be 
that  the  statute  intended,  in  giving  the  action,  to  make  un- 
necessary the  ordinary  prudence  and  reasonable  diligence  re- 
quired in  cases  of  application  for  new  trials  on  the  ground 
of  surprise  or  newly  discovered  evidence."  In  a  later  case 
in  the  same  court  (Colby  v.  Colby,  59  Minn.  432,  50  Am.  St. 
Eep.  420,  61  N.  W.  460),  it  was  held  that  perjured  «*»  testi- 
mony given  by  the  plaintiff  in  support  of  the  allegations  of  his 
complaint  was  not  of  itself  sufficient  to  entitle  the  defendant 
to  relief  from  a  judgment  procured  by  such  testimony,  if  the 
facts  testified  to  were  not  peculiarly  or  exclusively  within  the 
knowledge  of  the  plaintiff. 

From  the  evidence  produced  at  the  second  trial  it  is  estab- 
lished beyond  doubt  that  if  Secord  failed  to  secure  a  just 
decision  in  the  replevin  action,  the  failure  was  chiefly  due  to 
his  own  carelessness  or  overconfidence.  The  trial  court  was 
right  in  refusing  to  vacate  the  judgment,  not  only  because 
Secord  did  not  make  a  sufficient  showing  of  diligence,  but 
also  for  the  reason  that  the  witness  upon  whose  evidence  he 
mainly  relied  was  utterly  unworthy  of  credit  or  confidence. 
The  testimony  of  this  witness  seems  to  have  been  given  by 
way  of  compensation  and  atonement  for  an  affidavit  which  he 
had  furnished  the  previous  year  to  the  defendant  in  the 
attachment  suit.  He  did  not  testify  like  a  person  having 
any  sentimental  attachment  to  truth,  but  rather  like  one  who 
felt  no  moral  restraint,  and  was  willing  and  anxious  to  render 
both  litigants  good  service.  His  evidence  is  so  contradictory 
and  irreconcilable  upon  all  material  and  immaterial  points, 
it  clashes  with  and  impinges  upon  itself  so  often  and  in  so 
many  ways,  that  no  discriminating  judge  would  for  a  moment 
think  of  making  it  the  basis  of  any  judicial  action.  We  do 
not  think  the  evidence  given  on  both  trials,  when  considered 
together,  shows  anything  more  than  a  balance  of  probability 


478  American  State  Reports,  Vol.  87.       [Nebraska, 

against  the  correctness  of  the  conclusion  reached  in  the  re- 
plevin case. 

Both  judgments  are  affirmed. 

Belief  from  Judgments  on  the  ground  of  perjury  Is  discussed  In 
the  monographic  notes  to  Pico  v.  Cohn,  25  Am.  St.  Rep.  16&-171; 
Little  Riick  etc.  Ry.  Co.  v.  Wells,  54  Am.  St  Rep.  232,  233.  The 
Intentional  production  of  false  testimony  to  establish  a  cause  of 
action  or  defense  amounts  to  such  fraud  as  may  entitle  the  adverse 
party  to  the  vacation  of  the  judgment  rendered  against  him.  He 
must,,  however,  allege  and  prove  that  he  exercised  due  diligence 
at  the  trial.  He  is  not  justified  In  assuming  that  his  adversary 
cannot  produce  evidence  in  support  of  his  contention,  and  he  must 
be  ready  to  meet  the  issue:  Barr  v.  Post,  69  Neb.  361,  80  Am.  St. 
Rep.  680.  80  N.  W.  1041;  Munro  v.  Callahan,  55  Neb.  75^  70  Am.  St. 
Rep.  866,  76  N.  W.  151. 


CHAMBERLAIN  v.  BTJTLEB. 

[61  Neb.  730,  86  N.  W.  481.] 

INSURANCE,  LIFE-ASSIGNMENT  OF.— Any  person  has  a 
right  to  procure  insurance  on  his  own  life  and  assign  it  to  another 
not  having  an  Insurable  interest  therein,  provided  It  is  done  In 
good  faith  and  not  by  way  of  cover  for  a  wager  policy,    (p.  483.) 

E.  C.  Hall,  M.  E.  Cowen,  J.  W.  Deweese,  I.  Reavis,  and 
Davidson  &  Giffin,  for  the  appellants. 

F.  Irvine,  for  the  Home  Life  Insurance  Company. 

W.  H.  Kelligar,  E.  Femeau,  and  A.  M.  Appelget,  for  the 
respondents. 

''^  NORVAL,  C.  J.  Florence  M.  Butler,  as  administra- 
trix of  the  estate  of  Robert  L.  Butler,  brought  action  in  the 
district  court  of  Johnson  county  against  Charles  M.  Chamber- 
lain and  the  Chamberlain  Banking-House,  alleging  in  her 
petition,  substantially,  that  said  Robert  L.  Butler  in  his  life- 
time procured  to  be  issued  to  him  a  policy  of  insurance  on  his 
life  by  the  Home  Life  Insurance  Company  of  New  York,  in 
the  sum  of  five  thousand  dollars,  payable  to  his  executors, 
administrators,  or  assigns;  that  after  the  issuance  of  this 
policy  said  Robert  assigned  it  to  Chamberlain  as  security  for 
the  payment  of  a  loan  of  seventy-five  dollars  made  by  defend- 
ants to  said  '^**  Butler;  that  afterward  Butler  died,  the  in- 
surance policy  being  at  that  time  in  full  force,  and  that  plain- 
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tiff,  as  the  duly  appointed  administratrix  of  his  estate,  made 
due  proof  of  the  death  of  Butler,  but  the  company  refused  to 
pay  the  amount  of  the  policy  to  her,  and  had  in- fact  paid  it  to 
one  Crandall,  to  whom  the  policy  had  been  assigned  by  Cham- 
berlain, and  that  the  latter  had  converted  the  policy  and 
insurance  to  his  own  use ;  and  she  prayed  for  judgment  against 
the  defendants  in  the  sum  of  four  thousand  nine  hundred 
and  twenty-five  dollars,  with  interest  and  costs.  Chamber- 
lain answered,  alleging  that  the  policy  was  by  Butler  sold 
and  assigned  to  him  absolutely,  for  the  sum  of  seventy-five 
dollars  paid  Butler  by  defendant,  and  that  by  such  sale  and 
assignment  Chamberlain  became  the  owner  thereof,  and  paid 
all  premiums  and  dues  thereon  from  the  time  of  assignment 
to  the  death  of  Butler;  that  after  such  death  defendant  as- 
signed the  policy  to  one  Crandall,  of  N"ew  York,  who  prose- 
cuted a  suit  in  said  state  against  said  company  on  said  policy, 
secured  judgment  for  the  amount  thereof,  which  was  by  the 
company  paid  to  Crandall  in  full;  that  when  suit  was  com- 
menced the  insurance  company  gave  due  notice  thereof  to 
plaintiff,  who  failed  to  appear  therein.  To  this  answer  a 
reply  in  the  nature  of  a  general  denial  was  filed.  On  trial  in 
the  district  court  the  following  statement  of  facts  (not  copy- 
ing unnecessary  documents)  was  agreed  upon: 

"It  is  agreed  that  on  the  eighth  day  of  December,  1891, 
the  policy  in  controversy,  then  being  in  force  and  subsisting, 
was  sold  and  assigned  to  the  defendant  Charles  M,  Chamber- 
lain for  the  agreed  price  of  seventy-five  dollars;  that  an 
assignment  thereof  was  then  made  and  executed  by  said  Robert 
L.  Butler  in  due  form,  which  was  immediately  forwarded  to 
the  insurance  company  to  be  examined,  and  if  approved,  re- 
corded by  the  company  in  the  office  of  its  secretary;  that 
afterward  said  assignment  was  so  approved  and  recorded.  The 
assignment  in  the  first  place,  being  executed  in  duplicate, 
both  copies  of  the  assignment  being  sent  to  the  insurance 
company,  and  after  the  same  was  approved  and  recorded  one 
copy  was  returned  to  the  defendant  '^^  Chamberlain  with  an 
indorsement  upon  it  that  it  had  been  recorded  by  the  company, 
and  immediately  upon  the  receipt  of  the  assignment  thus 
approved  and  recorded  the  said  twenty-five  dollars  were  paid 
to  said  Butler  by  Charles  M.  Chamberlain;  that  said 
Chamberlain  continued  to  hold  and  own  said  policy  which 
was  turned  over  to  him  with  the  assignment  until  the  twelfth 
day  of  November,  1895,  when  the  same  was  sold  ajid  assigned 
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and  delivered  to  one  Elbert  Crandall,  of  the  city  of  New  York, 
by  said  Chamberlain  by  written  assignment  duly  and  properly 
executed  at  that  time;  which  assignment  is  in  words  and 
figures  as  follows:  [Here  copy  of  assignment  follows.] 

"That  on  the  twelfth  day  of  November,  1895,  said  policy 
with  said  assignment  to  Crandall  was  forwarded  to  said  El- 
bert Crandall  at  New  York  City,  who  thereafter  brought  suit 
in  his  own  name  in  the  supreme  court  of  the  county  of  New 
York  in  the  state  of  New  York,  and  recovered  a  judgment 
against  the  insurance  company  for  the  amount  of  the  policy, 
interest  thereon  and  costs;  that  after  the  commencement  of 
said  suit  and  before  the  trial  thereof  and  before  answer  the 
plaintiff  in  this  cas9  was  notified  by  the  said  insurance  com- 
pany of  the  pendency  of  said  suit  and  she  was  requested  to 
intervene  and  assert  whatever  interest  she  had  in  and  to  said 
policy.  This  she  declined  to  do,  alleging  as  her  reason  that 
she  was  financially  unable  to  go  to  the  state  of  New  York  and 
maintain  her  case.  This  plaintiff  was  not  made  a  party  de- 
fendant in  the  suit  brought  in  the  supreme  court  of  New 
York  and  no  service  of  summons  was  made  upon  her  in  that 
suit.  After  said  judgment  was  rendered  against  said  insur- 
ance company  the  same  was  collected  by  said  Crandall,  no 
part  of  the  amount  of  which  has  ever  been  paid  to  or  received 
by  these  defendants,  or  either  of  them.  After  the  original 
assignment  of  said  insurance  policy  to  said  Charles  M.  Cham- 
berlain, and  while  he  remained  the  holder  thereof  under  said 
assignment,  he  paid  the  annual  premiums  thereon  as  follows, 
to  vdt:  One  hundred  and  thirty-five  dollars  and  ninety-five 
cents  '^^^  about  the  twelfth  day  of  December,  1891;  one 
hundred  and  thirty-five  dollars  and  ninety-five  cents  on  No- 
vember 26,  1892;  one  hundred  and  thirty-five  dollars  and 
ninety-five  cents  on  November  26,  1893;  one  hundred  and 
thirty-five  dollars  and  ninety-five  cents  on  November  26,  1894. 

"It  is  further  agreed  that  after  the  death  of  said  Eobert  L. 
Butler,  which  occurred  on  the  twenty-ninth  day  of  October, 
1895,  the  plaintiff  in  this  case  notified  the  insurance  company 
not  to  pay  the  amount  of  said  policy  to  defendant  Chamber- 
lain, as  administratrix  of  the  estate  of  her  husband.  Both 
said  Elbert  Crandall  and  this  plaintiff,  as  administratrix  of 
the  estate  of  her  husband,  made  proof  of  the  death  of  said 
Eobert  L.  Butler  and  forwarded  the  same  to  the  insurance 
company  at  its  office  in  New  York  City  and  each  demanded 
the  payment  of  the  amount  of  the  policy  from  the  company. 
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After  the  death  of  said  Eobert  L.  Butler,  the  insurance  com- 
pany notified  the  plaintiff  that  as  the  assignment  to  Chamber- 
lain of  the  policy  was  recorded  in  their  office  that  she  was  not 
the  proper  party  to  make  the  proof  of  death.  That  the  said 
insurance  company  did  not  deny  its  liability  to  pay  the  amount 
mentioned  in  the  policy. 

"It  also  mutually  agreed  that  Mr.  Charles  M.  Chamberlain 
and  Mr.  Elbert  Crandall  are  cousins." 

On  trial  the  court  found  in  favor  of  the  Chamberlain  Bank- 
ing-House,  and  rendered  judgment  against  the  defendant, 
Charles  M.  Chamberlain,  and  in  favor  of  the  plaintiff,  for  the 
value  of  the  policy,  less  premiums  paid,  and  the  money  paid 
by  him  to  Butler.  Chamberlain  brings  the  judgment  here  for 
review. 

Several  interesting  questions  are  presented  in  the  briefs 
of  counsel,  but  we  think  it  unnecessary  to  decide  more  than' 
one,  owing  to  the  position  we  shall  take  on  it.  While  the 
petition  alleges  that  the  policy  was  merely  pledged,  it  is 
agreed  by  the  stipulation  quoted  that  it  was  in  fact  sold  and 
assigned  absolutely  by  Butler  to  Chamberlain.  If  such  as- 
signment was  valid,  then  the  latter  was  the  owner  of  it,  and 
had  the  right  to  dispose  of  it  as  he  saw  fit.  We  think  the 
law  is  that  under  the  facts  it  was  lawful  for  Butler  to  dispose 
of  the  policy.  We  are  ''*''  aware  that  there  is  a  sharp  conflict 
of  authorities  in  the  several  American  courts  relative  to  the 
validity  of  a  sale  of  a  life  insurance  policy  by  one  having  an 
insurable  interest  to  one  not  having  such  interest.  In  all  the 
states,  perhaps,  it  is  held  against  public  policy  for  one  not 
having  an  insurable  interest  to  procure  insurance  upon  the 
life  of  another,  even  though  it  be  with  the  consent  of  such 
person.  In  some  of  the  states  it  is  held  against  public 
policy  for  one  who  has  taken  out  insurance  upon  his  own  life 
to  transfer  it  to  one  having  no  insurable  interest.  In  some  of 
the  states  such  a  transaction  is  prohibited  by  express  legislative 
enactment.  But  the  question  to  be  decided  is.  Assuming 
that  Chamberlain  had  no  such  interest  in  the  life  of  Butler, 
could  he  legally  buy  the  policy  in  question,  such  policy  in  its 
inception  having  been  valid  and  taken  out  in  good  faith  by 
Butler,  with  no  intention  or  design  on  his  part  of  assigning 
it  subsequently  to  Chamberlain?  Those  courts  which  hold 
such  a  transaction  void  proceed  on  the  ground  of  public  policy. 
Originally,  at  common  law,  choses  in  action  that  were  assign- 
able were  exceedingly  few;  but  the  tendency  is  now  reversed, 
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and  those  not  assignable  are  the  exception  rather  than  the 
rule.  The  modern  policy  being,  then,  as  above  stated,  the 
reason  for  a  rule  contrary  to  such  tendency  should  be  exceed- 
ingly strong  before  a  court,  where  the  question  is  yet  unsettled, 
should  adopt  a  contrary  rule  in  any  given  case.  While  public 
policy  is  a  salutary  thing,  it  has  its  limitations  and  dangers. 
Among  them  is  the  fact  that  it  is  an  exceedingly  indefinite 
term,  has  no  lines  of  distinct  demarcation,  and  may  readily 
lend  its  aid  to  a  court  anxious  to  make  a  good  case,  rather  than 
a  safe  precedent.  For  that  reason,  before  a  case  is  decided 
upon  that  ground  solely,  courts  should  be  very  sure  that  the 
reasons  for  so  doing  are  clear,  strong,  and  admit  of  no  doubt 
-concerning  their  reasonableness  or  applicability.  Now,  the 
3)rincipal  reason  for  branding  assignments  of  this  nature  as 
inimical  to  sound  public  policy  is  that  the  interest  of  a  stranger 
in  the  death  of  the  insured  is  '^^^  so  strong  as  to  tempt  to 
murder  of  the  latter,  the  earlier  to  participate  in  the  avails  of 
the  policy.  Such  interest  doubtless  tends  to  such  a  desire.  But 
the  same  desire  would  exist  on  the  part  of  a  creditor  who  has 
;an  insurable  interest,  or  of  one  who  advanced  money  on  the 
policy,  where  his  only  hope  of  reimbursing  himself  for  the 
loan  might  be  the  policy.  It  is  exceedingly  doubtful  if 
strangers  are  any  more  apt  to  either  desire  or  seek  to  accom- 
plish the  death  of  others  than  are  those  nearly  related  to  them. 
The  strength  of  this  desire,  where  it  exists,  depends  not  so 
much  upon  the  consanguinity  of  the  parties  as  upon  the  moral 
fitamina  of  him  who  holds  the  expectancy,  be  that  expectancy 
an  insurance  policy,  a  devise,  a  remainder  or  other  acquisition 
■which  may  not  be  had  until  the  death  of  another.  Another 
reason  sometimes  assigned  for  holding  such  assignments 
illegal  is  that  an  assignee  having  no  insurable  interest  is  in 
the  position  of  one  who  in  the  first  instance  takes  out  a  wager 
policy.  But  we  think  not.  If  an  insurable  interest  exists  in 
the  beneficiary  at  the  time  the  policy  is  issued,  and  it  is  taken 
out  in  good  faith,  the  object  and  purpose  of  the  rule  against 
wager  policies  would  seem  to  have  been  sufficiently  attained 
<(16  Am,  &  Eng.  Ency.  of  Law,  2d  ed.,  846) ;  and  there  is  no 
more  reason  to  apply  the  rule  to  policies  taken  out  in  good  faith 
and  afterward  assigned  in  good  faith  than  there  would  be 
•were  the  assured  to  retain  it  in  his  own  hands. 

Counsel  rely  upon  Warnock  v.  Davis,  104  U.  S.  775,  as  an 
•authority  to  nphold  the  judgment  of  the  lower  court.  That 
"Case  and  this  present  two  very  different  questions.    In  that 
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case  the  insured  took  out  the  policy  in  pursuance  of  an  agree- 
ment that  a  third  party,  having  no  insurable  interest  in  his 
life,  should,  in  consideration  of  certain  payments  to  be  made 
by  it,  receive  at  his  death  nine-tenths  of  the  insurance  money. 
In  the  opinion  Justice  Field  says :  "The  assignment  of  a  policy 
to  a  party  not  having  an  insurable  interest  is  as  objectionable 
as  the  taking  out  of  a  policy  in  his  name."  Under  the  facts 
involved  ^^^  in  that  case,  the  language  was  appropriate,  for 
there  was  collusion  between  the  insured  and  the  party  to  be 
benefited  by  his  death  by  a  receipt  of  the  amount  hereinbe- 
fore mentioned.  But  the  language  is  not  applicable  to  this 
case,  for  there  was  no  agreement  between  Butler  and  Chamber- 
lain, at  the  time  the  policy  was  procured,  that  the  latter  should 
participate  in  its  avails.  The  transaction  with  him  was  wholly 
independent  of  and  subsequent  to  the  original  one  between 
Butler  and  the  insurance  company.  If  their  agreement  had 
existed  prior  to  the  issuance  of  the  policy,  or  contemporane- 
ous therewith,  then  the  words  quoted  would  be  applicable, 
otherwise  not.  That  this  is  the  meaning  of  the  words  is 
clear  when  we  read  Connecticut  Mut.  Life  Ins.  Co.  v.  Schaefer, 
94  U.  S.  457,  and  Aetna  Life  Ins.  Co.  v.  France,  94  U.  S.  561, 
567.  In  the  France  case  that  court  lays  down  the  rule 
applicable  to  the  facts  in  this  case,  viz.,  that  any  person  has  a 
right  to  procure  insurance  on  his  own  life,  and  to  assign  it 
to  another,  provided  it  be  not  done  by  way  of  cover  for  a  wager 
policy.  The  intention  and  good  faith  of  the  parties  are  the 
governing  principles.  In  the  Schaefer  case  the  court  held 
that  a  life  insurance  policy,  originally  valid,  does  not  cease 
to  be  80  upon  the  intermission  of  the  assured  party's  interest 
in  the  life  insured.  It  was  certainly  not  intended  in  the 
Warnock  case  to  overrule  or  modify  either  of  them.  They  are 
not  in  conflict  with  that  case,  when  the  facts  are  remembered. 
The  language  of  the  court  in  the  Warnock  case  is,  unfortu- 
nately, somewhat  misleading  in  several  instances,  although 
the  ultimate  conclusion  reached  is  right.  The  comments 
therein  on  the  New  York  cases  (St.  John  v.  American  Mut. 
Life  Ins.  Co.,  13  N".  Y.  31,  64  Am.  Dec.  592,  and  Valton  v. 
National  Fund  LifeAssur.  Co.,  20  N".  Y.  32)  are  uncalled  for, 
and  not  involved  in  the  issues,  for  the  questions  of  law  decided 
in  those  cases  are  very  different  from,  and  not  necessarily  con- 
flicting with  the  law  involved  in  the  Warnock  case.  We  are 
aware  that  several  eminent  American  courts  disagree  with  the 
New  York   cases   cited,   and  with   other   courts  ^**  of  this 
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conntry  which  agree  with  the  latter.  It  seems  that  to  hold 
contrary  to  that  rule  would  have  the  effect  mentioned  in  St. 
John  V.  American  etc.  Ins.  Co.,  13  N.  Y.  31,  64  Am.  Dec.  592, 
"without  the  right  to  assign,  insurance  on  lives  lose  half  their 
usefulness,"  a  fact  that  should  not  he  lost  sight  of  in  this  day 
when  almost  every  person  carries  life  insurance  of  some  char- 
acter, the  commercial  value  and  usefulness  of  which  should  be 
fostered  rather  than  crippled  or  minified.  If  such  choses  in 
action  may  be  legally  sold  absolutely,  it  is  plain  that  more 
can  be  realized  from  them,  in  the  day  of  need,  than  if  valuable 
only  as  security  for  loans.  And  until  it  shall  be  made  to  ap- 
pear that  in  those  jurisdictions  where  such  policies  are  assign- 
able absolutely,  crimes  committed  by  such  assignees  are  more 
frequent  than  in  those  where  assignments  of  the  nature  of  the 
one  here  involved  are  illegal,  we  are  of  opinion  that  the  reasons 
for  holding  such  transactions  void  are  insufficient. 

Chamberlain  then,  being,  under  the  facts  agreed  on,  the 
absolute  owner  of  the  policy,  had  the  right  to  transfer  it  to 
Crandall,  and  such  act  was  not  a  conversion  of  the  policy  or 
insurance;  for  he  was  entitled  to  the  whole  of  the  proceeds 
thereof,  free  from  all  claims  of  the  plaintiff,  or  the  estate 
of  deceased.     The  judgment  is  therefore  reversed. 
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1.    Where  Bight  to  Change  Beneficiary  is  Beserved 

by  Terms  of  the  Policy. 
ft.    Where  Policy  is  Payable  to  Assured  or  to  His 

Personal  Bepresentatives. 
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2.    Recovery  of  Premiums  Paid  by  Assignee. 
•.     Conflict  of  Laws. 
VI.    Certificates  of  Membership  in  Mutual  Benefit  Associations. 

a.  Nature  of. 

b.  Assignability  of. 

e.    Requisites  to  Assignment  of. 

d.  Who  may  Assign. 

e.  Who  may  be  Assignee. 

1.  One  Without  Insurable  Interest. 

2.  One  Outside  Designated  Class  of  Beneficiaries. 

f.  Effect  of  Assignment  of. 

I.    Validity  of. 

a.  Generally.— Life  Insurance  Is  a  contract  by  which  the  In- 
surer, for  a  certain  sum  of  money  or  premiums  proportionate  to 
the  age,  health,  profession,  and  other  circumstances  of  the  person 
whose  life  is  insured,  engages  that  if  such  person  dies  within  the 
period  limited  by  the  policy,  the  insurer  will  pay  the  sum  specified 
in  the  policy,  according  to  the  terms  thereof,  to  the  person  In  whose 
favor  such  policy  is  granted:  St.  .John  v.'  American  Mut.  Life  Ins. 
Ck>.,  13  N.  Y.  31,  64  Am.  Dec.  529. 

A  life  insurance  policy  is,  therefore,  a  mere  chose  In  action,  and, 
as  such,  was  not  assignable  under  the  rules  of  the  early  common 
law.  Various  reasons  are  assigned  for  this  doctrine.  It  Is  said  to 
have  been  based  upon  the  purely  personal  nature  of  the  contract 
which  forbade  the  insertion  of  a  new  party  without  the  consent 
of  both  original  parties;  to  have  rested  upon  the  ground  that  such 
assignment  was  violative  of  the  law  against  maintenance  and  cham- 
perty; and  still  another  reason  is  suggested  to  be  that  the  vendor 
could  not  sell  a  mere  expectation  to  recover  at  some  future  time. 
Whether  any  or  all  of  these  formed  the  basis  for  the  rule  at  com- 
mon law,  they  were  early  disregarded  by  the  courts  of  equity,  and 
such  assignments  were  enforced  by  permitting  the  assignee  to  sue 
at  law  in  the  name  of  his  assignor,  and  in  equity  in  his  own  name. 

By  the  modern  law,  choses  in  action  are  everywhere  assignable, 
and  although  some  states  still  retain  the  old  rule  to  the  extent  of 
compelling  suit  In  the  name  of  the  assignor,  with  certain  exceptions 
to  be  hereafter  considered,  the  general  rule  Is  well  settled  that  a 
policy  of  life  Insurance  may  be  transferred  like  any  other  chose  In 
action:  Alabama  Gold  Life  Ins.  Co.  v.  Mobile  Mut.  Life  Ins.  Co., 
81  Ala.  329,  1  Soulh.  561;  In  re  Dobbel,  KM  Cal.  432,43  Am.  St.  Eep. 
123,  38  Pac.  87;  Morris  v.  Georgia  Loan  etc.  Co.,  109  Ga.  12,  34 
B.  E.  378;  United  States  Life  Ins.  Co.  v.  Ludwig,  103  111.  305;  Harley 
V.  Heist,  86  Ind.  196,  44  Am.  Rep.  285;  Prudential  Ins.  Co,  v. 
"Xoung,  14  Ind.  App.  560,  56  Am.  St.  Rep.  319,  43  N.  E.  253;  State 
T.  Tomllnson,  16  Ind.  App.  662,  59  Am.  St  Rep.  335,  45  N.  B.  1116; 
Union  Central  Life  Ins.  Co.  v.  Woods,  11  Ind.  App,  335,  37  N.  B. 
180,  89  N.  B.  206;  Embry  v.  Harris,  21  Ky.  Law  Rep.  714,  62  S.  W. 
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958;  New  York  Life  Ins.  Co.  v.  Flack,  3  Md.  341,  56  Am.  Dec.  742- 
Hewlett  V.  Home  for  Incurables,  74  Md.  350,  24  Atl.  324;  Palmer  v^. 
Merrill,  6  Cush.  282.  52  Am.  Dec.  782;  Ionia  County  Sav.  Bank  v.. 
McLean,  84  Mich.  625,  48  N.  W.  159;  Hogue  v.  Minnesota  Packing, 
etc.  Co.,  59  Minn.  39,  60  N.  W.  812;  Charter  Oak  Life  Ins.  Co.  v. 
Brant,  47  Mo.  419,  4  Am.  Rep.  328;  Chapman  v.  Mcllwrath,  77  Mo^ 
88,  46  Am.  Rep.  1;  Falk  v.  Jones,  49  N.  J.  Eq.  484,  23  Atl.  813;  St.- 
John  V.  American  Mut.  Life  Ins.  Co.,  13  N.  Y.  31,  64  Am.  Dec> 
529;  Olmstead  v.  Keyes,  85  N.  Y.  593;  Rousset  v.  Insurance  Co.  or 
North  America,  1  Binn.  429;  Clark  v.  Allen,  11  R.  I.  439,  23  Am^ 
Rep.  496;  Mutual  Protection  Ins.  Co.  v.  Hamilton,  37  Tenn.  269  p 
Seabey  v.  Waters,  78  Tenn.  551;  Archibald  v.  Mutual  Life  Ins.  Co.^ 
38  Wis.  542;  New  York  Mut.  Life  Ins.  Co.  v.  Armstrong,  117  U.  S- 
591,  6  Sup.  Ct.  Rep.  877;  In  re  Turcan,  L.  R.  40  Ch.  Div.  5. 

b.  Where  Prohibited  by  the  Policy.— The  parties  may,  of  course,^ 
by  a  provision  to  that  effect  in  the  policy,  prohibit  or  limit  it» 
assignment,  and  any  assignment  contrary  to  such  provision  is  voidr 
Unity  etc.  Assn.  v.  Dugan,  118  Mass.  219.  Where,  however,  irt 
addition  to  a  provision  that  the  policy  "should  not  be  assignable  ia 
any  ease  whatever,"  there  was  inserted  in  the  policy  the  clause- 
that  the  company  should  not  be  bound  to  notice  or  to  be  affected 
by  notice  of  any  trust,  equitable  charge,  or  lien,  it  was  held  that 
this  latter  provision  showed  that  the  insurance  office  recognize* 
the  right  of  the  insured  to  part  with  his  interest,  and  that  the  effect: 
of  the  provision  against  assignment  was  merely  to  make  the  policy 
not  assignable  at  law.  The  insured  might  still  assign  his  equitable- 
interest:  In  re  Turcan,  L.  R.  40  Ch.  Div.  5.  In  the  state  of  Iowa„ 
by  a  peculiar  statute,  "when  by  the  terms  of  an  instrument  its^ 
assignment  is  prohibited,  the  assignment  of  it  shall  nevertheless 
be  valid,  but  the  maker  may  avail  himself  of  any  defense  or  coun- 
terclaim against  the  assignee  which  he  may  have  had  against  the^ 
assignor."  Under  such  a  statute  It  is  manifestly  impossible  to  con- 
tract against  the  assignment  of  an  instrument,  and  a  life  insurance^ 
policy  may  be  assigned,  although  It  be  by  Its  terms  nonassignabler 
Crocker  v.  Hogin,  103  Iowa,  243,  72  N,  W.  411. 

A  provision  In  a  policy  by  which  It  Is  Bought  to  restrict  the  as- 
eignment  of  the  Instrument  is  not  applicable  when  once  the  loss, 
has  occurred  or  the  policy  has  matured.  The  claim  then  becomes 
a  debt,  and  Is  no  longer  subject  to  the  restrictions  of  the  pollcyr 
Briggs  V.  Earl,  139  Mass.  473,  1  N.  B.  847;  Mower  v.  Reverting  Fun<E 
Assn.,  1  Pa.  Sup.  Ct.  170.  i 

c.  Where  but  Part  of  the  Proceeds  of  the  Policy  is  Assigned.— 
The  assignment  of  a  part  of  the  money  due  or  to  become  due  upoa 
a  life  insurance  policy  Is  not  Infrequent.  At  common  law  the  as- 
signment of  a  part  of  a  fund  or  debt  was  Invalid  unless  assented  ■ 
to  by  the  holder  of  the  fund  or  the  party  owing  the  debt:  Palmer 
T.  Merril,  6  Cush.  282,  52  Am.  Dec.  782.    This  doctrine,  based  a& 
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it  was  upon  the  common-law  rule  against  the  splitting  of  a  single 
cause  of  action,  was  not  rocognizod  by  the  courts  of  equity,  and 
It  Is  well  established  that  equity  will  recognize  and  enforce  the 
assignment  of  part  of  a  fund:  Collins  v.  Dawley,  4  Colo.  138.  34 
Am.  Rep.  72;  Pomeroy  v.  Manhattan  Life  Ins.  Co.,  40  111.  ^08; 
Brlggs  V.  Earl,  139  Mass.  473,  1  N.  B.  847;  Richardson  v.  White, 
167  Mass.  58,  44  N.  E.  1072. 

d.  Where  in  Fraud  of  Creditors. 
1.  Generally.— A  policy  of  life  Insurance  may  not,  any  more 
than  any  other  property,  be  transferred  In  fraud  of  creditors,  and 
it  Is  well  settled  that  an  assignment  of  such  a  policy,  with  the  In- 
tent to  defraud  the  creditors  of  the  assignor.  Is  void  as  against  the 
latter.  In  England,  this  question  seems  to  have  been  variously 
decided,  the  early  decisions  holding  that  choses  in  action  were  in- 
cluded within  the  classes  of  property  the  fraudulent  conveyance  of 
which  was  prohibited  by  the  statute  of  Elizabeth  XIII:  Taylor  v. 
Jones,  2  Atkyns,  600.  The  later  cases,  however,  held  otherwise 
upon  the  ground  that  the  statute  applied  only  to  such  property  as 
could  be  taken  upon  execution:  McCarthy  v.  Goold,  1  Ball.  &  B.  387. 
But  these  cases  have  never  been  followed  In  this  country:  Catchings 
V.  Manlove,  39  Miss.  655;  Burton  v.  Farinholt,  86  N.  C.  260;  Appeal 
of  Elliott,  50  Pa.  St.  75,  88  Am.  Dec.  525;  and  are  now  rendered 
nugatory  even  in  England  by  an  act  of  1  &  2  Victoria,  chapter  110, 
which  renders  all  "securities  for  money"  liable  to  seizure  upon 
execution.  Under  this  statute  life  insurance  policies  are  subject  to 
the  claims  of  creditors:  Stokoe  v.  Cowan,  29  Beav.  637,  7  Jur.,  N.  S., 
901;  and  both  in  England  and  in  this  country  the  rule  is  well  estab- 
lished that  the  assignment  of  a  policy  of  life  insurance  with  intent 
to  defraud  one's  creditors  cannot  affect  the  rights  of  the  latter,  and 
may  be  avoided  by  him:  Friedman  v.  Fennell,  94  Ala.  570,  10  South. 
649;  Barbour  v.  Connecticut  Mut.  Life  Ins.  Co.,  61  Conn.  240,  23 
Atl.  154;  Morehead  v.  Mayfield,  22  Ky.  Law  Rep.  580,  58  S.  W. 
473;  Catchings  v.  Manlove,  39  Miss,  655;  Chapman  v.  Mcll wrath, 
77  Mo,  38,  46  Am.  Rep.  1;  Travelers'  Ins.  Co.  v.  Grant,  54  N.  J. 
Eq.  208,  33  Atl.  1060;  McCord  v.  Noyes,  3  Bradf.  139;  Burton  v. 
Farinholt,  86  N.  C.  261;  Appeal  of  Elliott,  50  Pa..  St  75,  88  Am.  Dec. 
525;  Central  Bank  of  Washington  v.  Hume,  128  U.  S.  195,  9  Sup. 
Ct.  Rep.  41;  see  29  Am.  St.  Rep.  195;  Freeman  v.  Pope,  L.  R,  5  Ch. 
538,  L.  R.  9  Eq.  206;  Taylor  v.  Colnen,  L.  R.  1  Ch.  Div.  636.  Whether, 
or  not  an  actual  fraudulent  Intent  in  the  assignor  to  defraud  his 
creditors  must  be  shown  is  a  question  upon  which  there  is  not  a 
little  conflict  of  authority.  In  some  jurisdictions,  it  is  held  that 
nothing  short  of  actual  fraud  will  sufl3ce  to  set  such  assignment 
aside:  Johnson  v.  Alexander,  125  Ind.  575,  25  N.  E.  706;  State  v. 
Tomlinson,  16  Ind.  App.  662,  59  Am.  St.  Rep.  335,  45  N.  E.  1116; 
and  the  mere  fact  that  the  assignor  was  insolvent  at  the  time  of 
the  transfer  is  held  not  to  be  in  itself  sufficient  proof  of  such  fraud: 
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Appeal  of  McCutcheon,  99  Pa.  St.  133.  See,  also,  Hurlbut  v.  Hurl- 
bxit,  49  Hun,  189,  1  N.  Y.  Siipp.  854.  Other  courts,  however,  hold 
a  conveyance  by  an  insolvent  without  consideration  to  be  con- 
structively fraudulent,  without  reference  to  his  actual  intent: 
Friedman  v,  Fennell,  94  Ala.  570,  10  South.  649;  Catchings  v.  Man- 
love,  39  Miss.  655;  Burton  v.  Farinholt,  86  N,  C.  261;  Central  Banic 
of  Washington  v.  Hume,  128  U.  S.  195,  9  Sup.  Ct.  Rep.  41;  Freeman 
V.  Pope,  L.  R.  5  Ch.  saS. 

2.  Where  Assignee  is  Wife  or  Child  of  the  Assignor.— In  many 
states  statutes  exist  by  which  the  proceeds  of  policies  upon  the 
life  of  the  husband  are  secured  to  the  wife  upon  the  husband's 
death,  free  from  the  claims  of  creditors.  Even  in  the  absence  of  such 
statute,  however,  the  courts  have  recognized  the  doctrine  that  a 
husband,  whether  insolvent  or  not,  may  take  out  insurance  upon  his 
life  for  the  benefit  of  his  wife  and  children,  the  proceeds  of  which 
Insurance  shall  go  to  the  latter,  free  from  the  claims  of  creditors: 
See  monographic  notes  to  Hise  v.  Hartford  Life  Ins.  Co.,  29  Am.  St. 
Rop.  360,  and  to  Appeal  of  Elliott,  88  Am.  Dec.  530.  In  some  states, 
the  statutes  extend  tuis  immunity  from  creditors  to  the  proceeds  of  a 
policy  taken  out  in  the  name  of  a  husband  and  assigned  to  his  wife, 
as  well  as  to  a  policy  originally  payable  to  the  wife:  See  Morehead  v. 
Mayfield,  58  S.  W.  473,  22  Ky.  Law  Rep.  .580.  In  other  jurisdictions, 
however,  the  courts  make  a  distinction  between  these  two  cases,  and 
while  permitting  insurance  to  be  taken  out  by  the  husband  in  the 
name  of  the  wife,  do  not,  as  against  his  creditors,  permit  a  voluntary 
assignment  by  a  husband  to  his  wife  of  a  policy  taken  out  in  the 
name  of  the  former.  Thus  it  is  said  in  Burton  v.  Farinholt,  86  N.  G. 
260:  "True,  the  constitution  of  the  state  (article  10.  section  7)  pro- 
vides that  a  husband  may  insure  his  life  for  the  sole  use  of  his  wife 
and  children,  and  that  in  case  of  his  death  the  amount  insured  shall 
be  paid  to  them  free  from  the  claims  of  his  creditors,  and  counsel 
here  insist  that  the  assignment  of  the  policy,  already  procured,  to 
his  daughters  was  tlie  same  in  effect  as  if  the  intestate  had  taken 
out  a  new  one  professedly  for  their  benefit.  But  is  it  so?  If  taken 
directly  in  their  names  and  for  their  benefit,  it  would  have  been  ab 
initio  their  property,  and  would  never  have  constituted  a  part  of 
their  father's  estate,  upon  the  faith  of  which  he  could,  and  perhaps 
did,  obtain  credit,  and  that  is  the  test.  If  his  creditors,  when  trust- 
ing him,  relied  or  had  a  right  to  rely  upon  his  life  assurance  as  a 
source  of  payment,  then  the  law  will  not  permit  them  to  be  dis- 
appointed by  a  free  gift  of  it  to  another."  And  this  distinction  is 
recognized  in  a  number  of  cases  holding  such  assignment  void  as 
against  creditors:  Ionia  County  Sav.  Bank  v.  McLean,  84  Mich.  625, 
48  N.  W.  159;  Burton  v.  Farinholt,  86  N.  C.  260;  Appeal  of  Elliott, 
50  Pa.  St  75,  88  Am.  Dec.  525;  Centi-al  Bank  of  Washington  v. 
Hume,  128  U.  S.  195,  9  Sup.  Ct.  Rep.  41.  The  amount  recoverable 
by  the  creditors  In  such  case  seems,  however,  to  be  limited  to  th« 
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premiums  paid  by  the  husband  In  keeping  such  policy  alive:  Cole 
V.  Marple,  08  111.  58,  38  Am.  Rep.  83;  State  v.  Tomlinson,  16  Ind. 
App.  662,  59  Am.  St.  Rep.  835,  45  N.  B.  1116;  Chapman  v.  Mcll- 
wrath,  77  Mo.  38,  46  Am.  Rep.  1.  See,  however,  Fearn  v.  Ward, 
80  Ala.  555,  2  South.  114. 

e.  Where  Procured  by  Fraud,  Duress,  etc.— Where  the  assign- 
ment of  a  policy  of  life  insurance  Is  procured  by  fraud  or  duress,  it 
may  be  set  aside  by  a  court  of  tMjulty.  As  between  parties  occupying 
no  relation  of  confidence  in  or  toward  each  other,  undue  influence  or 
duress  cannot  be  presumed  in  the  absence  of  clear  proof,  but  when 
once  such  elements  are  shown  to  have  Induced  the  assignment,  It 
will  be  avoided  In  equity:  Eladle  v.  Slimmon,  26  N.  Y.  9,  82  Am.  Dec. 
395.  A  far  more  common  case,  however,  is  that  in  which  the  parties 
do  occupy  some  confidential  relation,  as,  for  instance,  that  of  husband 
and  wife.  In  cases  of  this  class  one  party  is  usually  so  situated  as 
to  exercise  a  controlling  infiuence  over  the  will  or  conduct  of  the 
other,  and  an  assignment  made  under  such  conditions  will  be  care- 
fully scrutinized  by  the  courts  and  set  aside  upon  much  slighter 
evidence  of  the  Improper  employment  of  such  influence  than  in 
those  cases  in  which  this  element  of  confidence  is  not  present: 
See  McKlldin  v.  McKlldin,  20  Ky.  Law  Rep.  588,  47  S.  W.  246; 
Whitrldge  v.  Barry,  42  Md.  140;  Barry  v.  Equitable  Life  etc.  Soc, 
59  N.  Y.  587;  Fowler  v.  Butterly,  53  How.  Pr.  471. 

H.  Formal  Requisites  of. 
a.  May  be  Oral.— The  formal  requisites  to  the  transfer  of  a  pol- 
icy of  life  insurance  are  the  same  as  those  necessary  to  the  con- 
veyance of  any  other  chose  in  action.  In  the  absence  of  some 
provision  In  the  policy  of  insurance,  or  in  the  general  law  requiring 
a  written  transfer,  there  need  be  none,  and  a  parol  assignment 
passes  title  quite  as  effectually  as  would  the  most  formal  instru- 
ment: State  V.  Tomlinson,  16  Ind.  App.  662,  59  Am.  St.  Rep.  335, 
45  N.  E.  1116;  Bushnell  v.  Bushnell,  92  Ind.  503,  602;  Embry  v. 
Harris,  21  Ky.  Law  Rep.  714,  52  S.  W.  958;  Morehead  v.  Mayfield, 
58  S.  W.  473,  22  Ky.  Law  Rep.  580;  Harrison  v.  McConkey,  1  Md. 
Ch.  34;  Dickey  v.  Pocomoke  City  Nat.  Bank,  89  Md.  280,  43  Atl.  33; 
Hewlett  V.  Home  for  Incurables,  74  Md.  350,  24  Atl.  324;  Hogue  v. 
Minnesota  Packing  etc.  Co.,  59  Minn.  39,  60  N.  W.  812;  Chapman 
V.  Mcll wrath,  77  Mo.  38,  46  Am.  Rep.  1;  Brown  v.  Mansur,  64  N. 
H.  39,  5  Atl.  768;  Travelers'  Ins.  Co.  v.  Grant,  54  N.  J.  Eq.  208,  33 
Atl.  1060;  Falk  v.  Janes,  49  N.  J.  Eq.  484,  23  Atl.  813;  Marcus  v. 
St.  Louis  Mut  Life  Ins.  Co.,  68  N,  Y.  625;  Travelers'  Ins.  Co.  v. 
Healey,  44  N.  Y.  Supp.  1043,  19  Misc.  Rep.  584;  Honi  v.  Germania 
Lifelns.  Co.,197Pa.  St.276,80  Am.  St.  Rep.  819,  47  Atl.  200;  In  re 
Hallstead's  Estate,  2  Kulp  (Pa.),  508;  Barron  v.  Williams,  58  S.  0. 
280,  79  Am.  St  Rep.  840,  36  S.  E.  561;  McCauley  v.  Central  Nat. 
Bank,  27  S.  C.  215,  3  S.  E.  193;  Hancock  v.  Fidelity  Mut.  Life  Ins. 
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Co.  (Tenn.),  53  S.  W.  181;  Mangham  v.  Ridley,  8  L.  T.  309.  See, 
however,  Hawes  v.  Prudential  Life  Assur.  Co.,  49  L.  T.  133.  Where 
the  policy  requires  written  assignment,  see  post,  p.  497. 

b.  Consideration.— Where  the  assignment  of  a  policy  of  life  in- 
surance was  not  intended  as  a  gift,  it  must,  like  any  other  contract, 
be  supported  by  a  good  consideration:  Price  v.  First  Nat.  Bank,  62 
Kan.  743,  64  Pac.  639;  Emericli  v.  Coaliley,  35  Md.  188;  Brown  v. 
Mansur,  64  N.  H.  39,  5  Atl.  768;  Wheeland  v.  Atwood,  192  Pa.  St. 
237,  73  Am.  St.  Rep.  803,  43  Atl.  946.  A  promise,  therefore,  to  for- 
bear from  issuing  execution  on  a  judgment  which  had  no  legal 
existence,  and  on  which  no  execution  could  legally  be  issued,  will 
not  support  the  assignment  of  a  policy  of  life  insurance:  Price  v. 
First  Nat.  Banls,  62  Kan.  743,  64  Pac.  639;  although  an  agreement 
to  forbear  bringing  suit  is  generally  a  good  consideration  for  such 
transfer:  Emeiick  v.  Coakley,  35  Md.  188. 

c.  Assent  of  Assignee.— The  assignment  being  a  contract  between 
the  assignor  and  assignee,  the  assent  of  both  thereto  is  of  course 
essential.  In  the  case  of  the  assignee,  however,  it  is  presumed 
that  such  assent  is  given  where  the  assignment  Is  beneficial  to  him, 
and  the  assignor  has  given  him  notice  thereof:  Chamberlain  v.  Will- 
iams, 62  111.  App.  423.  See,  also,  in  this  connection,  Lambert  v, 
Pennsylvania  Mut  Life  Ins.  Co.,  50  La.  Ann.  1027,  24  South.  16. 

d.    Delivery. 

1.  Necessity  of.— Upon  the  question  of  whether  or  not  a  delivery 
of  the  policy  is  essential  to  a  valid  assignment  of  It,  there  is  con- 
siderable confusion  among  the  authorities.  Many  authorities  seem 
to  lay  down  the  proposition  that  any  assignment  of  a  chose  in  ac- 
tion, whether  supported  by  a  valid  consideration  or  Intended  to 
operate  as  a  gift,  Is  of  no  effect  unless  accompanied  by  a  delivery 
of  the  instrument  evidencing  such  chose  in  action.  Thus,  in  Palmer 
V.  Merrll,  6  Cush.  282,  52  Am.  Dec.  782,  Shaw,  C.  J.,  uses  the  follow- 
ing language:  "In  order  to  constitute  a  valid  assignment,  two  things 
must  concur:  1.  The  party  holding  the  chose  In  action  must,  by  some 
significant  act,  express  his  Intention  that  the  assignee  shall  have  the 
debt  or  right  in  question,  and,  according  to  the  nature  and  circum- 
stances of  the  case,  deliver  to  the  assignee,  or  to  some  person  for 
his  use,  the  security,  if  there  be  one,  bond,  deed,  note,  or  written 
agreement,  upon  which  the  debt  or  chose  in  action  arises;  and  2. 
The  transfer  shall  be  of  the  whole  and  entire  debt  or  obligation. 
In  which  the  chose  in  action  consists,  and  as  far  as  practicable  place 
the  assignee  in  the  condition  of  the  assignor,  so  as  to  enable  the 
assignee  to  recover  the  full  debt  due,  and  to  give  a  good  and  valid 
discharge  to  the  party  liable."  In  the  larger  number  of  cases,  how- 
ever, the  necessity  of  a  delivery  is  dwelt  upon  with  special  refer- 
ence to  an  assignment  by  way  of  gift  rather  than  to  a  transfer  for 
a  valuable  consideration.    "A  gift,"  says  the  court  in  Spooner  v. 
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nilbish.  92  Vn.  333.  23  S.  E.  751,  'Mb  a  contract  without  considera- 
tion, and,  to  be  valid,  must  be  executed.  A  valid  gift  Is,  therefore, 
'  a  contract  executed.  It  Is  to  be  executed  by  the  actual  delivery 
by  the  donor  to  the  donee  or  to  some  one  for  him,  of  the  thing  given, 
or  by  the  delivery  of  the  means  of  obtaining  the  subject  of  the  gift, 
without  further  act  of  the  donor,  to  enable  the  donee  to  reduce 

it  to  his  own  possession Delivery  of  possession  of  the  thing 

given,  or  the  means  of  obtaining  it  so  as  to  make  the  disposal  of 
it  irrevocable,  Is  Indispensable  to  a  valid  gift":  And  see  In  re  Webb's 
Estate.  49  Cal.  542;  Hewlns  v.  Baker,  161  Mass.  320,  37  N.  E.  441; 
Travelers'  Ins.  Co.  v.  Grant,  54  N.  J.  Eq.  208,  33  Atl.  1060;  Hurlbut 
V.  Hurlbut,  49  Hun,  189,  1  N.  Y.  Supp.  8.>4;  Appeal  of  Madeini  (Pa), 
4  Atl.  908;  Scott  v.  Dickson,  108  Pa.  St  6.  56  Am.  Rep.  192;  Bond 
V.  BuDtlng,  78  Pa.  St  210;  Spooner  v.  Hilbish,  92  Va.  333,  23  S.  E. 
751;  Alvord  v.  Luckenbach,  106  Wis.  537,  82  N.  W.  535. 

2.  What  Sufficient.— The  delivery  referred  to  in  these  cases  was 
evidently  Intended  to  mean  a  manual  delivery  of  the  policy  of  in- 
surance. It  seems,  however,  to  be  the  modern  tendency  to  require 
no  actual  delivery  of  tlie  document,  and  whether  the  cases  up- 
holding this  view  are  to  be  regarded  as  establishing  a  rule  opposed 
to  that  of  the  cases  cited  or  merely  as  qualifying  or  defining  the 
"delivery"  required  by  them,  the  force  of  the  authorities  requiring 
a  "delivery  of  possession"  is  greatly  lessened  by  these  later  cases. 
*'There  can  be  no  doubt,"  says  Justice  Holmes,  in  Richardson  v. 
White,  107  Mass.  58,  44  N.  E.  1072,  "that  the  iusistence  on  the 
necessity  of  the  delivery  of  the  document  of  title  in  Palmer  v. 
Merrill,  6  Cush.  282,  52  .^m.  Dec.  782,  ia  a  mistake  so  far  as 
equity  is  concerned,  if  the  assignment  has  been  communicated  to 
the  assignee,  and  assented  to  by  him."  In  Weaver  v.  Weaver,  182 
111.  287,  74  Am.  St  Rep.  173,  55  N.  E.  338,  {he  court  says:  "No 
controversy  is  made  upon  the  proposition  that  an  actual  manual 
delivery  was  not  necessary,  but  it  is  admitted  by  counsel  that  a 
good  delivery  may  be  made  by  acts  without  words,  by  words  without 

acts,  or  by  both The  usual  mode  of  delivery  is  the  mutual 

transfer  from  the  grantor  to  the  grantee.  But  it  is  too  well  under- 
stood to  call  for  the  citation  of  authorities  that  the  declarations  and 
conduct  of  the  grantor  in  relation  to  the  instrument  may  be  such 
as  to  become  equivalent  to  such  actual  delivery,  and  in  every  such 
case  the  crucial  test  is  the  intent  with  which  the  acts  or  declarations 
were  made,  and  that  inte.nt  is  to  be  ascertained  from  the  conduct 
of  the  parties,  particularly  the  grantor  and  all  the  surrounding 
circumstances  of  the  transaction":  See,  also,  Otis  v.  Beckwith,  49 
III.  121;  Chamberlain  v.  Williams,  62  III.  App.  423;  Janes  v.  Falk, 
50  N.  J.  Eq.  468,  35  Am.  St  Rep.  783,  26  Atl.  138. 

Even  under  the  doctrine  of  these  cases,  however,  there  must  b« 
something  either  in  the  words  or  conduct  of  the  grantor  to  show 
plainly  his  inteutiou  that  the  policy  pass  from  his  dominion  and 
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control.  Manual  delivery  is  not  necessary,  but,  upon  the  other  hand, 
there  is  necessary  a  parting  with  all  present  and  future  dominion 
over  the  property  given.  There  can  be  no  gift  or  other  assignment 
BO  long  as  it  remains  within  the  power  of  the  donor  or  grantor  to 
recall  the  subject  of  the  gift  or  assignment.  This  does  not  neces- 
sarily mean  that  the  grantor  must  part  with  its  possession.  He 
may  retain  possession  of  the  policy  even  after  the  power  to  control 
its  disposition  has  passed  from  him.  But  "no  case  can  be  found, 
nor  can  we  conceive  that  it  could  be  held  that  a  deed  retained  by 
the  grantor  for  the  grantee  would  ever  be  equivalent  to  a  delivery, 
unless  it  was  clearly  shown  that  he  retained  it  under  such  circum- 
stances as  would  estop  him  from  making  any  other  disposition  of 
it  subsequently":  Weaver  v.  Weaver,  182  111.  287,  74  Am.  St.  Rep. 
173,  55  N.  E.  338;  Williams  v.  Chamberlain,  165  111.  210,  46  N.  B. 
250. 

What  amounts  to  a  delivery  Is  therefore  a  question  to  be  deter- 
mined only  by  a  consideration  of  the  facts  of  each  case.  An  actual 
manual  delivery  of  the  policy  itself  is  the  best  and  most  satisfactory 
method  of  delivery  possible,  and  is,  of  course,  sufficient:  Crittenden 
V.  Phoenix  Mut.  Life  Ins.  Co.,  41  Mich.  442,  2  N.  W.  657;  Trav- 
elers' Ins.  Co.  v.  Grant,  54  N.  J.  Eq.  208,  33  Atl.  1060.  Much  less 
than  this,  however,  will  suffice.  There  may  be  an  assignment  by 
the  delivery  of  another  paper  addressed  to  either  the  insurance 
company  or  the  assignor's  personal  representatives,  asking  It  or  them 
to  pay  the  assignee  the  sum  named  in  the  policy:  Hewins  v.  Baker, 
161  Mass.  320,  37  N.  E.  441;  Grogan  v.  United  States  etc.  Ins.  Co., 
90  Hun,  521,  36  N,  Y.  Supp.  687.  Nor  need  this  other  Instrument 
have  thp  technical  form  of  an  assignment.  It  is  sufficient  if  it  give 
to  the  assignee  the  right  as  against  the  company  to  collect  the 
money  and  to  give  the  latter  a  valid  discliarge:  Grogan  v.  Insurance 
Co.,  90  Hun,  521,  36  N.  Y.  Supp.  687. 

Delivery  need  not  be  to  the  assignee  In  person,  but  may  be  made 
to  a  third  person  as  agent  for  the  assignee:  Lemon  v.  PhooniK  Mut 
Life  Ins.  Co.,  38  Conn,  294;  Marcus  v.  St.  Louis  Mut.  Life  Ins.  Co., 
68  N.  Y.  625.  And  In  this  connection  there  has  arisen  a  class  of 
cases  with  reference  to  which  upon  very  similar  states  of  facts  the 
courts  have  reached  very  different  conclusions.  A  very  common 
provision  in  policies  of  life  Insurance  is  that  requiring  a  duplicate 
copy  of  any  assignment  of  the  policy  to  be  sent  to  the  office  of  the 
company,  and  a  compliance  with  this  provision  is  frequently  argued 
to  amount  to  a  delivery  of  the  assignment  to  the  company  as  an 
agent  for  the  assignee.  The  weight  of  authority  seems  to  be  op- 
posed to  giving  It  any  such  effect.  In  Scott  v.  Dickson,  108  Pa.  St 
6,  56  Am.  Rep.  192.  the  court  says:  "The  delivery  of  the  assignment 
to  the  company  was  not  the  equivalent  of  a  delivery  to  Scott  The 
whole  tiling  was  in  fieri;  there  was  no  consideration;  and  the  as- 
signment, being  the  voluntary  act  of  the  assured,  was  subject  to 
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the  power  of  revocation.  That  circnmstances  might  have  arisen 
which  would  have  made  the  revocation  a  matter  of  some  trouble 
and  expense  Is  not  to  the  purpose.  The  true  test  was  the  right  to 
revoke  or  cancel  the  assignment.  If  that  existed,  nothing  passed 
to  the  assignee  at  the  time  of  the  assignment."  The  delivery  of 
the  assignment  to  the  company  Is.  it  would  seem,  rightly  regarded, 
not  as  a  delivery  to  a  third  person  for  the  benefit  of  the  assignee, 
but  as  a  fulfillment  of  a  condition  required  by  the  company  for  \ts 
own  protection  in  the  event  of  an  actual  assignment  being  made: 
Weaver  v.  Weaver,  182  111.  287,  74  Am.  St.  Rep.  173,  55  N.  E.  338; 
Bpooner  v.  Hilbish,  92  Va.  333,  23  S.  E.  751.  In  Hurlburt  v.  Hurl- 
burt,  49  Hun,  189,  1  N.  Y.  Supp.  854,  on  the  other  hand,  a  delivery 
of  an  assignment  to  the  Insurance  company  was  held  a  sufficient 
delivei-y  for  the  benefit  of  the  assignee.  While  this  case  may  per- 
haps be  distinguished  upon  the  ground  mentioned  in  Weaver  v. 
Weaver,  182  Ul.  287,  74  Am.  St.  Rep.  173,  55  N.  B.  338,  that  it  does 
not  appear  that  there  was  there  a  condition  In  the  policy  that  the 
copipauy  should  be  furnished  with  a  copy  of  any  assignment  to 
make  it  valid,  no  such  distinction  can  possibly  be  made  in  the 
case  of  Burges  v.  New  York  Life  Ins.  Co.  (Tex.),  53  S.  W.  602.  In 
that  case  the  policy  contained  a  clause  to  the  effect  that  "any  as- 
signment of  this  policy  must  be  made  in  duplicate,  and  both  copies 
must  be  sent  to  the  home  ofllce,  one  of  them  to  be  retained  by  the 
company,"  and  a  compliance  with  this  provision  was  held  sufficient 
evidence  of  an  intention  in  the  assignor  to  consummate  the  trans- 
action by  a  delivery  and  in  the  manner  provided  by  the  policy. 
On  principle,  however,  this  Is  quite  doubtful,  and  the  doctrine  laid 
down  In  the  cases  above  referred  to,  and  holding  such  delivery  in- 
sufficient would  seem  to  be  preferable. 

Where  the  trustee  Is  notified  and  consents  to  the  trust,  and  the  as- 
signment to  him  is  noted  upon  the  books  of  the  Insurance  company, 
the  gift  was  held  complete:  Otis  v.  Beckwith,  49  111.  121.  Upon  the 
other  hand,  where  the  owner  of  a  policy  retained  It  In  his  own 
Sftfe,  with  a  note  that  on  his  death  the  policy  and  assignment  should 
be  delivered  to  a  certain  party  as  trustee  for  the  grantor's  children, 
but  never  notified  the  trustee,  the  assignment  was  held  invalid  for 
want  of  a  delivery:  Appeal  of  Taylor,  .75  Pa.  St.  115.  See,  how- 
ever, Janes  v.  Falk,  50  N.  J.  Eq.  468,  35  Am.  St.  Rep.  783,  26  Atl. 
138.  And  see,  generally,  as  to  what  amounts  to  a  delivery  sufficient 
to  consummate  the  assignment  of  a  life  insurance  policy.  In  re 
Webb,  49  Cal.  54-1;  St.  Clair  etc.  Soc.  v.  Flotsam,  97  111.  474;  Will- 
iams V.  Chamberlain,  166  111.  210,  46  N.  E,  250;  Richardson  v.  White, 
167  Mass.  58,  44  N.  E.  1072;  Bartlett  v.  Goodrich,  91  Hun,  642,  36 
N.  Y.  Supp.  770;  Phipard  v.  Phipard,  55  Hun,  433,  8  N.  Y.  Supp. 
728;  Appeal  of  Madeira  (Pa.,  Feb.  1886),  4  Atl.  908;  Kulp  v.  March, 
181  Pa.  St  627,  59  Am.  St  Rep.  687,  37  Atl.  913;  Sewell  v.  King, 
li.  B.  14  Ch.  DIv.  179. 


May,  1901.]  Chambeklain  v.  Butlkb.  495 

e.    Notice  to,  and  Assent  of,  Insurer. 

1.  Necessity  of,— In  the  absence  of  some  clause  In  the  poJfcy  re- 
quiring that  notice  of  an  assignment  be  given  to  the  company,  and 
assent  to  the  assignment  be  obtained  from  it,  it  is  well  established 
that  no  such  notice  and  assent  are  necessary.  In  this  policies  of  life 
insurance  differ  from  those  of  fire  and  marine  insurance,  and  the 
reason  for  the  difference  is  well  stated  in  New  York  Life  Ins.  Co. 
T.  Flack,  3  Md.  341,  56  Am.  Dec.  742,  as  follows:  "In  fire  policies 
there  is  generally  a  condition  that  any  assignment  will  be  void  with- 
out the  assent  of  the  underwriters  be  first  obtained.  The  reason 
of  this  is  obvious.  A  fire  policy  may  be  underwritten  for  one  person 
when  it  would  not  be  for  another.  In  all  such  cases,  the  character 
for  integrity  and  caution  of  the  party  constitute  important  consid- 
erations. While  the  character  of  one  person  would  be  a  complete 
guaranty  that  he  would  not  fire  his  own  house  or  goods,  the  char- 
acter of  the  assignee  might  furnish  no  such  assurance,  and  there- 
fore it  is  that  in  fire  policies  the  assent  of  .the  underwriters  is  indis- 
pensable to  the  validity  of  the  assignment.  No  such  reason  obtains 
in  the  case  of  an  insurance  on  human  life":  See,  to  the  same  effect, 
Robinson  v.  Cator,  78  Md.  72,  26  Atl.  959;  Klinckhamer  Brewing  Co. 
V.  Cassman,  21  Ohio  C.  C.  465,  12  Ohio  C.  C.  D.  141;  Mutual  Protec- 
tion Ins.  Co.  V.  Hamilton,  37  Tenn.  269;  Cook  v.  Black,  1  Hare,  390; 
contra,  Hubbard  v.  Stapp,  32  111.  App.  541, 

2.  Effect  of  as  Between  Prior  and  Subsequent  Assigfnees.— In 
this  connection  it  has  been  held  in  New  York  and  Tennessee  that, 
as  between  different  assignees  of  a  life  insurance  policy  from  the 
same  person,  the  one  prior  in  point  of  time  will  be  protected,  al- 
though no  notice  has  been  given  to  the  insurance  company:  Colum- 
bia Bank  v.  Equitable  Life  Assur.  Soc.,  61  App.  Div.  594,  70  N.  Y. 
Supp.  767;  Mutual  etc.  Ins.  Co.  v.  Hamilton,  37  Tenn.  269.  In  Eng- 
land, however,  the  rule  seems  to  be  otherwise,  and  it  is  there  held 
that  the  subsequent  assignee  will  take  in  spite  of  a  prior  assign- 
ment where  no  notice  has  been  given  the  company  of  such  prior 
assignment:  Ex  parte  Caldwell,  L.  R.  13  Eq.  188;  Edwards  v.  Mar- 
tin, L.  R.  1  Eq.  121.  See,  also,  Newman  v.  Newman,  L.  R.  28  Ch. 
Div.  674.  In  Louisiana,  under  a  statute  providing  that  the  trans- 
feree of  a  debt  or  other  Incorporeal  right  is  only  possessed,  as  re- 
gards third  persons,  after  notice  has  been  given  the  debtor  of  the 
transfer  having  taken  place,  it  was  held  in  Succession  of  Risley, 
11  Rob.  (La.)  298,  that  the  subsequent  assignee  might  take  without 
reference  of  the  prior  assignment,  until  notice  thereof  was  given 
the  company  in  acqordance  with  the  statute. 

3.  Effect  of— Generally.— From  the  rule  that  the  assent  of  the 
company  Is  not  essential  to  an  assignment  of  a  life  insurance  policy, 
it  does  not  follow  tliat  such  assent  Is  altogether  a  vain  act,  even 
when  not  required  by  the  policy.  Without  the  assent  of  the  com- 
pany Uie  assignee  would,  at  common  law,  be  compelled  to  mm  in 
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the  name  of  his  asslRiior.  With  such  consent  the  assljniee  may 
bring  suit  In  his  own  name  against  the  Insurer:  Mutual  Life  Ins. 
Co.  V.  Allen,  138  Mnss.  24,  52  Am.  Rep.  245;  Brown  v.  Mansur,  64 
N.  H.  30.  5  Atl.  768. 

4.  Where  Required  by  Tenns  of  Policy.— The  parties  may,  how- 
ever, and  at  the  present  time  do  in  most  cases,  provide  that  the  as- 
glgnmeut  shall  be  valid  only  when  assented  to  by  the  insurer.  When 
this  is  done  an  assignment  made  without  such  assent  is  of  no  effect 
as  against  the  insurance  company:  Moise  v.  Louisiana  Mut.  etc. 
Assn.,  45  La.  Ann.  736,  13  South.  170.  See,  however,  Marcus  v. 
St  Louis  Mut  Life  Ins.  Co.,  68  N.  Y.  625. 

Provisions  such  as  these  are,  however,  construed  as  being  inserted 
for  the  protection  of  tlie  insurance  company,  and  it  is  held  by  the 
great  weight  of  authority  that  the  insurer  alone  can  take  advantage 
of  a  failure  to  procure  the  assent  of  the  company  as  provided 
by  the  policy.  As  between  assignor  and  asignee,  it  is  immaterial 
whether  or  not  such  assent  has  been  given:  Mutual  Protection  Ins. 
Co.  V.  Hamilton,  37  Tenn.  269;  Fuller  v.  Kent,  13  App.  Div.  529,  43 
N.  Y.  Supp.  649.  In  Stevens  v.  Warren,  101  Mass.  564,  this  dis- 
tinction seems  to  have  been  overlooked,  and  an  assignment  without 
the  consent  of  the  company  was  there  held  void  as  between  the 
assignee  and  the  heirs  of  the  assignor,  because  the  consent  of  the 
insurer  to  the  assignment  was  not  procured  in  accordance  with  the 
clause  of  the  policy.  Where  no  particular  time  for  giving  such  no- 
tice was  specified  in  the  policy,  it  was  held  that  notice  given  two 
days  after  the  assignment,  although  after  the  death  of  the  assured, 
was  sufficiently  early,  since  knowledge  of  the  assignment  could  be 
important  to  the  insurer  only  to  prevent  it  being  compelled  to  pay 
both  the  assignee  and  the  legal  representatives  of  the  insured:  New 
York  Life  Ins.  Co.  v.  Flack,  3  Md.  341,  56  Am.  Dec.  742.  In  Mutual 
Protection  Life  Ins.  Co.  v.  Ham.ilton,  37  Tenn.  269,  on  a  petition 
for  rehearing,  the  court— speaking  with  reference  to  a  clause  in  the 
policy,  as  follows:  "If  assigned,  notice  to  be  given  the  company"— 
uses  this  language:  "In  the  case  before  us,  where  the  question  Is 
merely  between  the  assignee  and  the  office,  the  words  referred  to 
can  have  no  influence  on  the  decision  of  the  case.  The  requirement 
that  the  company  should  have  notice  of  the  assignment  could  havB 
no  other  object,  except  the  protection  of  the  company.  The  only 
reason  for  such  notice  would  be  to  secure  the  company  against 
the  hazard  of  loss,  from  paying  the  money  to  the  personal  repre- 
Bcntative  of  the  assured  and  being  compelled  to  pay  a  second  time 

to  the  assignee And  as  the  company  sustained  no  possible 

injury  for  want  of  such  notice,  the  omission  cannot  be  set  up  as  a 
defense  against  the  right  of  the  assignee  to  recover  the  money." 
It  would  seem,  however,  on  principle  that  it  should  make  no  differ- 
ence whether  the  company  actually  suffered  Injury  through  want  of 
notice  or  not    The  parties  having  contracted  that  notice  was  to  be 
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given,  as  between  the  insurer  and  the  assignee,  a  failure  to  comply 
with  this  provision  should  defeat  the  action  of  the  latter. 

In  Travelers'  Ins.  Co.  v.  Healey,  44  N.  Y.  Supp.  1043,  IQ  Misc. 
Rep.  584,  it  was  held  that  a  clause  in  the  policy  which  prohibited 
its  transfer  without  the  written  assent  of  the  insurers  did  not  apply 
to  a  deposit  by  way  of  pledge.  "The  reason  is  that  a  pledge  is  not 
a  transfer  of  title  nor  an  assignment  of  the  policy.  The  legal  title 
remains  in  the  pledgor.  The  pledgee  has  the  possession  and  a 
special  property  which  he  holds  to  protect  his  equitable  lien." 

f.  Where  Policy  Prescribes  Mode  of  Transfer.— Very  similar  to 
the  clauses  In  policies  requiring  notice  to  and  assent  by  the  insurer 
to  render  valid  an  assignment  are  those  provisions  which  pre- 
scribe a  certain  mode  of  assignment  as  essential  to  the  validity  of 
any  transfer  of  the  policy.  The  most  frequent  are  those  prescribing 
that  the  assignment  shall  be  in  writing,  and,  in  some  cases,  that 
it  be  indorsed  upon  the  policy.  Such  provisions  are  invariably  con- 
strued as  being  inserted  for  the  protection  of  the  insurer,  compli- 
ance with  which  may  be  waived  by  the  company,  and  it  is  held  that 
as  between  the  assignor  and  assignee  it  is  no  defense-that  the  mode 
of  assignment  prescribed  has  not  been  followed.  "This  provision 
is  not  one  which  is  intended  to  guard  against  increased  risks,  and 
does  not  go  to  or  infuse  itself  into  the  essence  of  the  contract.  Its 
sole  purpose  is  to  protect  the  company  against  the  danger  of  having 
to  pay  the  policy  twice,  by  requiring  written  evidence  of  any  change 
of  beneficiaries  to  be  put  into  reliable  form,  and  promptly  furnished 
to  the  company.  All  that  could,  at  the  very  most,  be  claimed  as  the 
effect  of  a  noncompliance  with  this  stipulation  is  that  the  company 
might  disregard  the  attempted  assignment  and  pay  the  money  to 
the  original  beneficiary;  In  other  words,  such  attempted  assignment 
would  be  voidable  at  the  option  of  the  company.  The  provision  be- 
ing exclusively  for  the  protection  of  the  company.  It  might  waive 
its  requirements  if  it  saw  fit.  The  assignment  in  this  case  from 
the  husband  to  the  wife  would  be  perfectly  good  as  between  the 
parties;  and  if,  in  case  of  his  death,  the  insurance  company  saw 
fit  to  pay  the  money  to  the  wife,  those  claiming  under  the  husband 
would  not  be  heard  to  object  because  the  assignment  was  not  in- 
dorsed on  the  policy,  or  given  to  the  company":  Hogue  v.  Minnesota 
Packing  etc.  Co.,  59  Minn.  39,  60  N.  W.  812.  And  see  to  the  same 
effect,  Embry  v.  Harris,  21  Ky.  Law  Rep.  714,  52  S.  W.  958;  Lee  v. 
Murrell,  9  Ky.  Law  Rep.  104;  Hewlett  v.  Home  for  Incurables,  74 
Md.  350,  24  Atl.  324;  Hewins  v.  Baker,  161  Mass.  320,  87  N.  B.  441; 
Burges  V.  New  York  Life  Ins.  Co.  (Tex.),  53  S.  W.  602. 

m.    Who  may  Assign. 

a.    The  Beneficiary. 
1.    Generally— Vested  Bight  to  Policy.— The  question,  Who  may 
assign  a  policy  of  life  insurance?  can  be  answered  only  by  a  detw* 
Am.  Bt  Rep.,  Vol.  LXXXVII— 32 
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mlnatlon  of  the  rights  of  the  insured  and  the  beneficiary,  respect- 
ively, In  such  policy,  and  with  reference  to  this  there  Is  a  slight 
conflict  of  authority.  By  tlie  great  weight  of  authority,  however, 
whore  a  policy  is  taken  by  a  person  either  upon  his  own  life  or 
that  of  another,  and  is  made  payable  to  a  third  person,  the  latter 
takes  a  vested  Interest  in  both  the  policy  and  the  money  to  be- 
come due  under  It  From  the  moment  the  policy  is  issued  the 
entire  beneficial  interest  in  it  and  in  its  proceeds  Is  vested  in  the 
beneficiary  named  therein,  an  Irrevocable  trust  is  created,  and  the 
beneficiary  talces  an  absolute  title  Indefeasible  by  any  assignment 
by  the  Insurer:  Block  v.  Valley  Mut.  Ins.  Assn.,  52  Ark.  201,  20 
Am.  St.  Rep.  160,  12  S.  W.  477;  In  re  Dobbel,  104  Cal.  432,  43  Am. 
St.  Rep.  123,  38  Pac.  87;  Yore  v.  Booth,  110  Cal.  238,  52  Am.  St. 
Rep.  81,  42  Pac.  808;  Ohapin  v.  Fellowes,  36  Conn.  132,  4  Am.  Rep. 
49;  Glanz  v.  Gloecker,  104  111.  573,  44  Am.  Rep.  94;  Ilarley  v.  Heist, 
86  Ind.  196,  44  Am.  Rep.  285;  Nye  v.  Grand  Lodge  etc.,  9  Ind. 
App.  131,  36  N.  E.  429;  Union  Cent.  Life  Ins.  Co.  v.  Woods,  11 
Ind.  App.  335,  37  N.  E.  180,  39  N.  E.  205;  Carpenter  v.  Knapp, 
101  Iowa,  712,"  70  N.  W,  764;  Olmstead  v.  Masonic  Soc,  37  Kan. 
93,  14  Pac.  449;  Wirgman  v.  Miller,  98  Ky.  620.  33  S.  W.  937; 
Pilcher  v.  New  York  Life  Ins.  Co.,  33  La.  Ann.  322;  Anthony  v. 
Massachusetts  etc.  Assn.,  158  Mass.  322,  33  N.  B.  577;  Ricker  v. 
Charter  Oak  Life  Ins.  Co.,  27  Minn,  193,  38  Am.  Rep.  289,  6  N.  W. 
771;  Jackson  Bank  v.  Williams,  77  Miss.  398,  78  Am.  St.  Rep.  530, 
26  South,  965;  City  Sav.  Bank  v.  Whittle,  63  N.  H.  587,  3  Atl.  645; 
Travelers'  Ins.  Co.  v.  Healey,  86  Hun,  524,  33  N.  Y.  Supp.  911; 
Macaulay  v.  Central  Nat.  Bank,  27  S.  C.  215,  3  S.  E.  193;  Seabey 
T.  Waters,  78  Tenn.  551;  Irwin  v.  Travelers'  Ins.  Co.  (Tex.),  39 
S.  W.  1097;  Atkins  v.  Atkins,  70  Vt.  565,  41  Atl.  503;  Hume  v. 
Central  Bank,  128  U.  S.  195,  9  Sup.  Ct.  Rep,  41;  Brockhaus  v. 
Kenna,  7  Fed.  609;  Weston  v.  Richardson,  48  L.  T.,  N.  S.,  514.  Ac- 
cording to  the  cases  adopting  this  view,  it  is  immaterial  whether 
the  insured  or  the  beneficiary  pays  the  preminm,  and  It  matters 
not  that  the  party  who  procured  the  insurance  remains  in  posses- 
sion of  the  policy:  In  re  Dobbel,  lOi  Cal.  432,  43  Am.  St.  Rep.  123, 
38  Pac.  87;  Harley  v.  Heist,  86  Ind.  196,  44  Am.  Rep.  285;  In  re 
Richardson,  47  L.  T.,  N.   S.,  514. 

Such  is  undoubtedly  the  rule  established  by  the  great  weight  of 
authority,  but  the  courts  are  by  no  means  unanimous  in  Its  support. 
In  Conyne  Stone  etc.  Co.  v.  Jones,  51  111.  App.  17,  the  courts, 
after  reviewing  the  various  decisions  affecting  the  question  in  Ill- 
inois, presents  the  following  potent  argument  in  favor  of  ti'eat- 
Ing  such  policy  as  "a  mere  declaration  of  a  purpose  to  bestow  a 
bounty  which,  until  death,  vests  no  rights  of  property  In  the  legatee 
or  beneficiary  " ;  "Where  the  assured  makes  the  contract  and  pays 
the  premiums  or  assessments,  it  exists  as  a  contract  between  him 
and  the  Insurer  alone.  If  the  assured  failed  or  refused  to  pay  the 
premium  or  assessment,  the  beneficiary  could  not  compel  the  as- 
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snred,  by  a  proceeding  in  law  or  equity,  to  continue  the  payment 
on  the  ground  of  an  original  promise  as  evidenced  by  the  .certifi- 
cate or  policy.  Such  beneficiary  would  have  no  legal  ground  of 
complaint  of  a  failure  to  make  such  payment,  or  of  the  insured's 
surrender  of  the  certificate  or  policy  for  cancellation:  Martin  v. 
Stubbings,  126  111.  407.  9  Am.  St.  Rep.  620,  18  N.  B.  657.  Such  bene- 
ficiary  could  not  require  the  company  or  association  to  receive  such 
payment  from  him  to  prevent  a  forfeituie,  for  the  reason  that  there 
was  no  contract  for  payment  by  such  beneficiary.  Neither  could 
he  pay  in  the  name  of  the  insured  and  thereby  make  himself  vol- 
untarily the  creditor  of  the  insurer.  How  can  the  right  of  prop- 
erty in  such  a  policy  be  said  to  vest  In  the  beneficiary  immediately 
upon  its  Issue,  when  the  law  affords  such  beneficiary  no  remedy 
for  its  protection  from  destruction?  To  destroy  a  vested  right  of 
property  in  another  willfully  is  to  commit  a  wrong.  It  is  the.  boast 
of  the  common  law  that  there  is  no  wrong  without  a  remedy,  and 
yet  the  insured  in  such  a  policy  can  surrender  it  for  cancellation 
without  the  consent  of  the  beneficiary,  or  refuse  to  continue  pay- 
ments, which  will  work  a  forfeiture,  although  thousands  of  dol- 
lars in  premiums  have  been  paid.  This  Is  not  consistent  with  the 
legal  idea  of  a  vested  right.  It  comports  more  nearly  with  the 
legal  idea  of  a  proposed  or  unexecuted  gift,  in  which  case  there 
Is  a  right  of  revocation  at  pleasure."  And  after  showing  that  the 
insured  should  have  right,  the  court  concludes:  "Our  conclusion, 
therefore,  is  based  upon  the  law  and  considerations  of  public  pol- 
icy, that  when  the  contract  is  made,  and  consideration  paid  by  the 
insured  for  the  benefit  of  another,  the  beneficiary  may  be  clianged 
by  the  agreement  of  the  contracting  parties."  And  this  is  the 
rule  followed  by  the  courts  of  Wisconsin:  Glark  v.  Durand,  12  ^Vis. 
223;  Foster  v.  Gile,  50  Wis.  603,  7  N.  W.  555,  8  N.  W.  217;  Strike 
V.  Wisconsin  etc.  Life  Ins.  Co.,  95  Wis.  583,  70  N.  W,  819.  See,  also. 
Garner  v.  Germania  Life  Ins.  Co.,  32  Alb.  L.  J.  91.  In  Metropolitan 
Life  Ins.  Co.  r.  O'Brien,  92  Mich.  584,  52  N.  W.  1012,  this  view 
is  taken,  but  the  case  cited  as  authority  therefor  (Union  Mut. 
Assn.  V.  Montgomery,  70  Mich.  594,  14  Am.  St  Rep.  519,  38  N.  W. 
588),  is  one  involving  the  rights  of  beneficiaries  in  certificates  of 
mutual  benefit  societies,  with  reference  to  which  a  different  rule 
prevails  (see  post,  p.  516);  and  the  law  of  Michigan  is  undoubtedly 
that  the  beneficiary  does  take  a  vested  interest:  Lockwood  v.  Michi- 
gan Life  Ins.  Co.,  108  Mich.  334,  66  N.  W.  229. 

Whether  the  rule  that  the  beneficiary  takes  title  to  the  policy 
and  its  proceeds  Immediately  upon  Its  issue  be  based  upon  correct 
reasoning  or  not,  and  vvliether  or  not  it  was  originally  laid  down  in 
cases  governed  by  special  statutes  or  contracts  by  the  beneficiary 
(see  Conyne  Stone  etc.  Co.  v.  Jones,  51  111.  App.  17),  It  Is  the  rule 
supported  by  the  great  weight  of  authority,  and  from  which  flow 
important  consequences  with  reference  to  tlie  assignment  of  life 
Insurance  policies.    From  It  necessarily  follows  the  rule  that  the 
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beneflclnry  alone  can  control  the  policy,  and  that  no  assignment  by 
the  Insured  without  the  consent  of  the  beneficiary  can  In  the  least 
affect  the  rights  of  the  latter.  Whether  the  naming  of  the  bene- 
ficiary in  the  policy  be  regarded  as  an  executed  gift  or  as  an  ir- 
revocable trust,  the  title,  legal  and  equitable,  to  the  policy,  and  to 
its  proceeds  is  in  the  beneficiary,  and  can  only  be  transferred  by  his 
act  or  with  his  consent:  Drake  v.  Stone,  58  Ala.  133;  Blocl£  v.  Valley 
Mut.  Ins.  Assn..  52  Ark.  201,  20  Am.  St.  Rep.  166,  12  S.  W.  447; 
Yore  V.  Booth,  110  Cal.  238,  52  Am.  St.  Rep.  81,  42  Pac.  808;  Hub- 
bard  v.  Stapp,  32  111.  App.  541;  Prudential  Ins,  Co.  v.  Young,  14 
lud.  App.  500,  56  Am.  St.  Rep.  319,  43  N.  E.  253;  Pence  v.  Make- 
peace, 65  Ind.  345;  Carpenter  v.  Knapp,  101  Iowa,  712,  70  N,  W. 
764;  Plicher  v.  New  York  Life  Ins.  Co.,  33  La.  Ann.  322;  Gould 
V.  Emerson.  99  Mass.  154,  96  Am.  Dec.  720;  Boyden  v.  Mass  etc. 
Ins.  Co..  153  Mass.  544,  27  N.  B.  690;  Ricker  v.  Charter  Oak  Life 
Ins.  Co.,  27  Minn.  193,  38  Am.  Rep.  289,  6  N.  W.  771;  AUls  v.  Ware, 
28  Minn.  166,  9  N.  W.  666;  Jackson  Bank  v.  Williams,  77  Miss.  398, 
78  Am.  St.  Rep.  530,  26  South.  965;  Stokell  v.  Kimball,  59  N.  H. 
13;  City  Sav.  Bank  v.  Whittle,  63  N.  H.  587,  3  Atl.  645;  Travelers' 
Ins.  Co.  V.  Grant,  54  N.  J.  Eq.  208,  83  Atl.  1060;  Ferdon  v.  Canfleld, 
104  N.  Y.  143,  10  N.  E,  146;  Lock  wood  v.  Bishop,  51  How.  Pr.  221; 
Hardick  v.  Reeves,  2  Pa.  Super.  Ct.  545;  Gosling  v.  Caldwell,  1  Lea, 
454,  27  Am.  Rep.  774;  Scobey  v.  Waters,  78  Tenn.  551;  Irwin  v. 
Travelers'  Ins.  Co.  (Tex.),  39  S.  W.  1097;  Central  Bank  of  Washing- 
ton V.  Hume,  128  U.  S.  195,  9  Sup.  Ct.  Rep.  41;  Weston  v.  Richard- 
son, 47  L.  T.,  N.  S.,  514. 

2.  Where  Policy  is  Payable  to  Second  Beneficiary  on  Death  o£ 
the  First.— Where  the  policy  is  made  payable  to  one  person,  and 
in  the  event  of  his  or  her  death  before  that  of  the  party  whose 
life  is  Insured,  It  Is  provided  that  the  proceeds  are  payable  to  a 
third  person,  the  question  as  to  who  may  assign  is  complicated  by 
the  presence  of  two  beneficiaries.  The  most  frequent  case  is  that 
in  which  a  policy  upon  the  life  of  A  Is  made  payable  to  his 
wife,  and,  in  the  event  of  her  death  before  that  of  A,  to  the 
children.  In  such  case  the  wife  has  an  interest  which  she  may 
assign:  Travelers'  Ins.  Co.  v.  Healey,  44  N.  Y.  Supp.  1043,  19  Misc. 
Rep.  584;  but  her  assignee  takes  no  greater  rights  than  she  her- 
self had,  and  in  the  event  of  her  death  before  that  of  her  husband, 
the  assignee  has  no  rights  In  the  policy  as  against  the  children. 
As  was  said  by  the  supreme  court  of  Pennsylvania  In  Brown's  Ap- 
peal, 125  Pa.  St.  303,  11  Am.  St  Rep.  900,  17  Ati.  419:  "If  she  sur- 
vived her  huabaud,  the  insurance  money  was  payable  to  her,  but 
if  she  did  not  it  was  paj'able  to  her  children  then  living.  Their 
right  to  the  money  depended  upon  the  terms  of  the  contract,  which 
was  payable  to  them  If  she  was  not  living  at  the  death  of  the  in- 
sured. They  were  parties  to  the  contract  as  surely  as  she  was, 
and  with  as  clear  a  right  to  sue  upon  It,  upon  the  happening  of 
the  contingency  that  made  them  the  payees,  as  she  could  have 
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had  If  living.  Her  assignment  put  her  assignee  in  no  better  posi- 
tion than  she  occupied,  and  conferred  upon  him  no  greater  interest 
in  the  policy.  Her  death  in  the  lifetime  of  her  husband  extin- 
guished her  interest  in  the  policy,  and  it  can  no  more  survive  in 
the  hands  of  her  assignee  than  in  her  administrator.  The  condi- 
tion on  which  her  right  to  recover  v^as  to  end  and  that  of  her 
children  was  to  arise  has  happened,  and  the  contract  of  the  insur- 
ance company  is  now  with  the  children,  and  must  be  enforced  by 
them  for  their  benefit":  See,  also,  Connecticut  Mut.  Life  Ins.  Co. 
V.  Burroughs,  34  Conn.  305,  91  Am.  Dec.  725;  Knicicerbocker  Life 
Ins.  Co.  V.  Weitz,  99  Mass.  157;  Anderson  v.  Goldsmith,  103  N.  Y. 
617,  9  N.  E.  495;  Travelers'  Ins.  Co.  v.  Healey,  86  Hun,  524,  33  N. 
y.  Supp.  911;  Newcomb  v.  Mutual  Life  Ins.  Co.,  Fed.  Cas.  No. 
10,147. 

In  Barry  v.  Equitable  Life  Assur.  Soc,  14  Abb.  Pr.,  N.  S.,  385, 
uote,  it  is  hold,  with  reference  to  a  policy  payable  to  the  wife  of 
the  insured  and,  in  case  she  predeceased  him,  to  her  children,  that 
the  wife's  right  was  a  mere  contingent  interest,  which  "did  not 
arise  to  the  dignity  of  an  estate,"  and  consequently  formed  no  part 
of  the  "separate  property"  which  a  married  woman  was  permitted 
to  convey  by  the  married  woman's  acts.  This,  however,  is  more 
tliau  doubtful,  and  it  is  submitted  that  her  interest,  although  liable 
to  be  defeated  if  she  died  before  her  husband,  was  "separate  prop- 
erty," and  property  which  she  might  convey  under  the  law  of  New 
York:  Anderson  v.  Goldsmith,  103  N.  Y.  617,  9  N.  E.  495. 

3.  Endowment  Policies.— By  reason  of  the  growing  frequency 
with  which  endowment  insurance  is  now  employed,  It  becomes  im- 
portant to  determine  in  whom  the  right  of  assigning  a  policy  of 
this  nature  resides.  Here,  as  In  the  class  of  cases  just  considered, 
two  beneficiaries  are  named  in  the  policy.  "Endowment  Insurance 
provides  for  the  payment  of  the  sum  Insured  to  the  person  Insured 
if  he  live  to  a  certain  time  or  If  he  die  before  that  time,  to  some 
other  person  nominated  in  the  policy":  Union  Central  Life  Ins. 
Co.  V.  Woods,  11  Ind.  App.  335,  37  N.  B.  180,  39  N.  E.  205.  With 
reference  to  such  insurance,  it  is  uniformly  held  that  each  bene- 
ficiary has  an  interest  in  the  policy,  assignable  by  him,  but  that 
neither  can  assign  the  Interest  of  the  other  or  defeat  it  In  any  way. 
The  rights  of  both  are  conditional.  It  Is  true,  and  the  vesting 
of  the  Interest  of  each  depends  upon  a  contingency  which  may 
never  happen.  Nevertheless,  each  has  an  undoubted  interest  in  the 
policy,  however  qualified  that  Interest  may  be,  and  cannot  be  de- 
vested of  it  without  his  or  her  consent.  Each  has  an  assignable 
Interest  in  the  policy  Independent  of  the  other,  and  any  encum- 
brance or  conveyance  made  by  either  with  reference  to  his  Inter- 
est will  be  valid  and  binding  upon  him  in  the  event  of  such  Inter- 
est becoming  absolute  by  the  happening  of  the  contingency  upon 
which  its  vesting  Is  made  to  depend:  Union  Cent  Life  Ins.  Co.  r. 
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Woods,  11  Ind.  App.  335,  37  N.  E.  180,  39  N.  E.  205;  Lambert  v. 
Pennsylvania  Mut,  Life  Ins.  Co.,  50  La.  Ann.  1027,  24  South.  16; 
riorce  V.  Charter  Oak  Life  Ins.  Co.,  138  Mass.  151;  Kendall  v. 
Equitable  Life  Assur.  Soc,  171  Mass.  5G8,  51  N.  E.  464.  See.  also. 
Entwistle  v.  Travelers'  Ins.  Co.,  17  Pa.  Super.  Ct.  180. 

b.    The  Assured. 

1.  Where  Right  to  Change  Beneficiary  is  Reserved  by  Terms  of 
tlie  Policy.— In  the  absence  of  some  provision  in  the  policy,  whereby 
the  insured  reserves  the  right  to  effect  a  change  of  beneficiaries, 
the  beneficiary  named  In  the  policy  takes,  as  we  have  seen,  absolute 
title  to  It,  and  the  assured  cannot  by  any  assignment  of  his  affect 
this  title.  Where,  however,  the  right  to  change  the  beneficiary  is 
reserved  by  the  terms  of  the  policy  to  the  insurer,  the  beneficiary 
takes  subject  to  this  provision,  and  his  title  to  the  policy  may  be 
defeated  "by  the  terms  of  the  very  contract  naming  him  as  bene- 
ficiary. It  is  a  condition  of  the  contract,  and  his  right  is  there- 
fore subject  to  it":  Hopkins  v.  Hopkins,  92  Ky.  327,  17  S.  W. 
SG4;  Menk  v.  Townsend,  68  Ark.  391,  59  S.  W.  41;  Wlrgman  v. 
Miller,  98  Ky.  620,  33  S.  W.  937.  In  Georgia,  It  is  provided  by 
statute  that  the  assured  may  direct  to  whom  the  Insurance  money 
is  to  be  paid,  and  that  no  other  person  can  defeat  such  direction. 
Under  this  statute  it  is  held  that  the  beneficiary  may  not  assign, 
and  that  the  insured  alone  can  change  the  policy  in  this  respect: 
Smith  V.  Head,  75  Ga,  755. 

2.  Where  Policy  is  Payable  to  Assured  or  to  His  Personal  Rep- 
resentatives.—Where  the  policy  is  made  payable  to  the  assured,  his 
executors  and  administrators,  he  may,  of  course,  assign  the  policy. 
As  Is  said  in  Prudential  Ins.  Co.  v.  Young,  14  Ind.  App.  560,  56 
Am.  St.  Hep.  319,  43  N.  B.  253:  "The  policies  sued  on  did  not  desig- 
nate a  beneficiary  in  whom  the  right  to  benefits  under  the  policy 
vested.    The  insured  had  neither  an  executor  nor  an  administrator, 

and  could  not  have  until  after  his  death It  Is  plain  that  tlie 

beneficiary  designated  was  the  insured's  estate,  and  was  the  prop- 
erty of  his  estate,  and  If  he  had  died  without  changing  the  bene- 
ficiary, it  could  have  been  collected  as  part  of  the  assets  of  the  es- 
tate, and  used  to  pay  his  debts.  In  fact,  the  policies  were  made 
payable  to  the  insured  himself,  and  the  rights  thereunder  accrued 
to  him,  and,  as  his  property,  he  had  a  right  to  sell,  assign,  or  trans- 
fer them  the  same  as  any  other  chose  in  action,  subject,  however, 
to  the  restrictions  which  the  law  places  around  the  transfers  of 
policies  of  insurance  on  the  lives  of  persons":  See,  to  the  same  ef- 
fect, Harley  v.  Heist,  86  Ind.  196,  44  Am.  Rep.  285;  Robinson  v. 
Hurst,  78  Md.  59,  44  Am.  St.  Rep.  266,  26  Atl.  956;  New  York 
Life  Ins.  Co.  v.  Flack,  3  Md.  341,  56  Am.  Dec.  742;  St.  John  v. 
American  etc.  Ins.  Co.,  13  N.  Y.  31,  64  Am.  Dec.  529;  New  York 
Mut  Life  Ins.  Co.  v.  Armstrong,  117  U.  S.  591,  6  Sup.  Ct.  Rep.  877. 
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8.  Where  Policy  is  Payable  to  "Heirs"  of  the  Assured.— Where 
however,  the  beneficiaries  designated  are  the  "heirs"  of  the  in- 
sured, it  is  held  that  the  general  rule  applies,  and  the  Insured  may 
not  defeat  the  vested  rights  of  the  persons  answering  this  descrip- 
tion. In  Yore  v.  Booth,  110  Cal.  238,  52  Am.  St.  Rep.  81,  42  Pac 
808,  it  was  contended  that  the  general  rule  was  not  applicable  in 
such  case,  because  a  living  person  has  no  heirs,  and  no  interest 
could,  therefore,  vest  in  any  persons  during  the  lifetime  of  the  in- 
sured. In  answer  to  this  contention  the  court,  spealiing  through 
Beatty,  C.  J.,  says:  "This  would  seem  to  be  a  very  technical  ground 
for  maliing  a  distinction  In  the  application  of  a  doctrine  which,  if 
it  is  a  sound  and  wholesome  one,  ought  to  protect  these  plaintiffs, 
and  others  In  lilse  situation,  as  completely  as  if  they  had  been 
named.  It  appears  that  when  Peter  Yore  applied  for  his  insur- 
ance he  had  a  wife  and  a  number  of  children  living.  If  he  had 
designated  them  by  name,  or  the  survivors  of  them,  as  his  bene- 
ficiaries, and  had  added  a  proviso  that  any  after-born  child  should 
come  in  for  an  equal  share,  we  can  see  no  reason  why  such  desig- 
nation would  not  have  been  effectual,  and  this,  In  legal  effect,  is 
what  he  did.  If,  in  the  case  supposed,  an  interest  In  the  policy 
would  have  vested  in  the  named  beneficiaries,  as  we  thinlt  it  would, 
the  same  interest  vested  in  these  plaintiffs  on  the  issuance  of  the 
policy,  and  it  was  not  in  the  power  of  Peter  Yore  thereafter  to 
change  the  beneficiaries  or  revolie  his  benefaction":  See,  also, 
Weisert  v.  Muehl,  81  Ky.  336;  Gosling  v.  Caldwell,  1  Lea,  454,  27 
Am.  Rep.  774. 

c.  Right  of  Married  Woman  to  Assign  or  Pledge  Policy  as 
Security  for  Debt  of  Husband. — In  the  absence  of  some  statute 
prohibiting  It,  a  married  woman  may  undoubtedly  assign  or  pledge 
an  insurance  policy  owned  by  her  as  collateral  security  for  a 
debt  of  her  husband:  Collins  v.  Dawley,  4  Colo.  138,  34  Am.  Rep. 
72;  Pomeroy  v.  Manhattan  Life  Ins.  Co.,  40  111.  398;  De  Ronge 
V.  Elliott,  23  N.  J.  Eq.  486.  In  many  of  the  states,  however,  stat- 
utes are  found  which  by  various  provisions  seelc  to  Invalidate  any 
disposal  of  the  property  of  a  married  woman  to  pay  the  aebts  of 
her  husband,  and  prohibit  her  becoming  surety  or  guarantor  upon 
any  obligation  of  his.  Under,  such  statutes,  any  assignment  or 
pledge  of  an  insurance  policy  by  a  wife  as  security  for  a  debt  of 
her  husband  Is  void:  Smith  v.  Head,  75  Ga.  755;  Union  Cent.  Life 
Ins.  Co.  V.  Woods,  11  Ind.  App.  335,  37  N.  E.  180,  39  N.  B.  205; 
Stolvell  V.  Kimball,  59  N.  H.  13.  In  Pennsylvania,  however,  under 
a  statute  very  similar  to  those  Involved  in  the  cases  cited  by  the 
provisions  of  which  statute  a  married  woman  cannot  become  ac- 
commodation Indorser,  security,  or  guarantor  for  another,  It  Is  held 
that  an  assignment  of  a  life  Insurance  policy  by  a  married  woman 
as  security  for  the  debt  of  her  husband  Is  valid.  In  reaching  this 
conclusion,  the  courts  construe  the  statute  as  applying  only  to  a 
technical  contract  of  indorsement,  suretyship,  or  guaranty,  and  as 
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having  no  reference  to  a  transfer  of  property  as  security  for  the 
debt  of  another:  Knlp  v.  Brant,  162  Pa.  St.  222,  29  Atl.  729;  Dusen- 
berry  v.  Mutual  Life  Ins.  Co.,  188  Pa.  St.  454,  41  Atl.  736. 

d.  Bight  of  Wife  to  Assign  Policy  on  Husband's  Life  Under  Act 
Exempting  It  from  Claims  of  Creditors. 

1.  Generally— New  York  Doctrine.— In  connection  with  the  right 
of  a  married  woman  to  assign  a  life  Insurance  policy  to  which 
she  holds  title,  there  has  arisen  a  numerous  class  of  cases  Involv- 
ing her  right  to  so  assign  under  statutes  permitting  her  to  talce  the 
proceeds  of  a  policy  of  Insurance  on  her  husband's  life,  free  from 
the  claims  of  creditors.  Neither  the  original  statute  of  this  nature 
(that  of  New  York  passed  In  1840)  nor  most.  If  any,  of  the  num- 
erous acts  to  the  same  effect  since  passed  In  various  states  and 
in  Englaud,  malie  any  reference  In  terms  to  the  right  of  the  bene- 
ficiary to  assign  such  policies.  The  courts  have,  however,  by  a 
procops  of  construction  given  these  enactments  gi-eat  force  In  de- 
termining the  assignability  of  such  policies,  and  this  fact,  together 
with  the  general  extent  to  which  such  statutes  are  now  found, 
justify  their  consideration  in  this  connection. 

By  these  statutes,  of  which  that  of  New  York,  enacted  In  1840, 
was  the  original  and  Is  the  type.  It  Is  provided  that  a  married 
woman  may  cause  the  life  of  her  husband  to  be  Insured.  "And  in 
case  of  her  surviving  her  husband  the  sum  of  Insurance,  becoming 
due  and  payable  by  the  terms  of  the  Insurance,  shall  be  payable 
to  her  to  and  for  her  own  use,  free  from  the  claims  of  the  repre- 
sentatives of  her  husband  or  of  any  of  his  creditors;  but  such 
exemption  shall  not  apply  where  the  amount  of  premium  annually 
paid  shall  exceed  three  hundred  dollars."  In  Eadie  v.  Slimmon,  26 
N.  Y.  9,  82  Am.  Dec.  395,  a  policy  so  obtained  by  a  married  woman 
had  been  assigned  by  her,  and  the  assignment  was  held  void  by 
the  court  of  appeals,  among  the  reasons  assigned  being  one  to  the 
effect  that  a  policy  issued  under  the  act  of  1840  was  nonassignable. 
On  a  motion  for  rehearing,  this  doctrine  was  reaflirmed  In  the  fre- 
quently quoted  language  of  Denio,  C.  J.:  "The  provision  Is  special 
and  peculiar,  and  looks  to  a  provision  for  a  state  of  widowhood 
and  for  orphan  children;  and  it  would  be  a  violation  of  the  spirit 
of  the  provision  to  hold  that  a  wife,  Insured  under  this  act,  could 
sell  or  traffic  with  her  policy,  as  though  It  were  realized  personal 
property,  or  an  ordinary  security  for  money."  And  this  was  tlie 
undoubted  law  of  New  York  so  long  as  the  statute  referred  to  was 
unaffected  by  subsequent  enactments:  Frank  v.  Mutual  Life  Ins. 
C5o.,  102  N.  Y.  266,  55  Am.  Rep.  807,  6  N.  E.  667;  Bacon  v.  Brum- 
mer,  100  N.  Y.  372,  3  N.  E.  474;  Wilson  v.  Lawrence,  76  N.  Y. 
585,  affirming  13  Hun,  238;  De  Jonge  v.  Goldsmith,  46  N.  Y.  Super. 
Ct.  131;  Spencer  v.  Myers,  150  N.  Y.  269,  55  Am.  St.  Rep,  675,  44 
N.  E.  942;  Miller  v.  Campbell,  140  N.  Y.  457,  35  N.  E.  651;  Pratt 
T.  Globe  Mut.  Life  Ins.  Co.,  3  Tenn.  Cas.  174,  17  S.  W.  352.    In 
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Brummer  v.  Cohn,  86  N.  Y,  11,  40  Am.  Rep.  503,  it  was  doubted 
whether  the  act  of  1840  as  originally  passed  covered  an  endow- 
ment policy,  but  it  was  held  that  the  subsequent  amendme'nt  of 
the  statute  in  1866  by  the  substitution  of  the  phrase,  "in  case  of 
her  surviving  such  period  or  term,"  in  place  of  "in  case  of  her 
surviving  her  husband,"  clearly  included  that  form  of  insurance: 
Miller  v.  Campbell,  140  N.  Y.  457,  35  N.  E.  651;  Living  v.  Domett, 
26  Hun,  150. 

2.  TJnder  Acts  Enabling  Married  Women  to  Assign  Property.— 
So  strictly  did  the  courts  of  New  York  adhere  to  the  doctrine  that 
policies  for  the  benefit  of  the  wife  and  children  were  nonassign- 
able that  they  refused  to  regard  the  general  enabling  acts  in  rela- 
tion to  married  women  and  their  separate  property  as  having  any 
applicability  to  policies  so  payable:  Brick  v.  Campbell,  122  N.  Y. 
S37,  25  N.  B.  493;  Barry  v.  Equitable  Life  Assur.  Soc,  59  N.  Y.  587. 
In  other  states,  however,  a  different  view  has  prevailed,  and  gen- 
eral enabling  acts  giving  married  women  the  power  to  sell  or  as- 
sign their  separate  property  have  been  held  to  give  them  this 
right  with  reference  to  insurance  policies,  even  where  statutes 
relating  to  the  latter  similar  to  that  of  New  York  were  in  force: 
Mento  y.  Townsend,  68  Ark.  391,  59  S.  W.  41;  Emerick  v.  Coakley, 
35  Md.  188.  See,  also,  Baker  v.  Young,  47  Mo.  453.  In  Frank  v. 
Mutual  Life  Ins.  Co.,  102  N.  Y.  266,  55  Am.  Rep.  807,  6  N.  E.  667, 
the  New  York  doctrine  is  held  to  apply  to  all  policies  covered  by 
the  statute  without  reference  to  the  question  by  whom  the  pre- 
miums are  paid.  In  Connecticut  Mut.  Life  Ins.  Co.  v.  Burroughs, 
34  Conn.  305.  91  Am.  Dec.  725,  however,  a  distinction  is  sought  to 
be  made  between  cases  where  the  premiums  are  paid  by  the  wife 
and  where  paid  by  the  husband,  and  in  Robinson  v.  Mutual  Ben. 
Life  Ins.  Co.,  16  Blatcjif.  194,  Fed.  Cas.  No.  11,961,  the  rule  of 
the  New  York  courts  is  snid  to  have  no  applicability  to  an  assign- 
ment by  the  wife  to  insure  payments  of  premiums  on  the  policy. 
In  Scoboy  v.  Waters,  78  Tenn.  551,  the  entire  doctrine  of  nonas- 
signability is  dismissed  as  being  opposed  to  the  current  of  author- 
ity. This,  however,  is  somewhat  doubtful:  See,  also,  Ford  v.  Trav- 
elers' Ins,  Co.,  6  Mackey,  384;  Kerman  v.  Ho\^ard,  23  Wis.  108; 
Newcomb  v.  Mutual  Life  Ins.  Co.,  Fed.  Cas.  No.  10,147.  Whether 
the  rule  laid  down  in  New  York  covers  a  policy  taken  out  in 
the  name  of  the  husband,  and  by  him  assigned  to  the  wife,  is  a 
question  upon  which  there  is  a  conflict  of  authority.  The  doctrine 
is  held  applicable  to  such  policies  in  Cole  v.  Marple,  98  111.  58, 
38  Am.  Rep.  83,  and  McCord  v.  Noyes,  3  Bradf.  139,  but  the  op- 
posite Is  held  in  Ionia  County  Sav.  Bank  v.  McLean,  84  Mich. 
62.'),  48  N.  W.  159,  and  in  Dannheuser  v.  Wallenstein,  169  N.  Y. 
199,  62  N.  E.  160,  and  the  latter  view  is  probably  preferable.  See, 
also,  Morschauser  v.  Pierce,  72  N.  Y.  Supp.  328,  64  App.  DIv.  558. 

As  well  established  as  is  the  doctrine  of  the  nonassignability  of 
"wife  policies"  In  New  York  under  the  statute  referred  to,  It  ifl 
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equally  well  settled  that  the  wife  alone  can  question  the  validity 
of  such  assignment  As  Is  said  In  Smillle  v.  Quln,  90  N.  Y.  492: 
•*She  Is  suiflcloutly  protected  If  she  Is  permitted  to  assert  the  In- 
validity of  the  assignments.  It  will  do  her  no  good  and  do  her  fam- 
ily no  good  If  creditors  or  strangers  are  permitted  to  come  In  and 
assert  the  Invalidity  of  the  assignments,  for  the  purpose  of  sweep- 
ing away  the  amount  of  the  Insurance."  And  to  the  same  effect 
are  Frank  v.  New  York  Mut.  Life  Ins.  Co.,  12  Daly,  2G7;  Travelers' 
Ins.  Co.  v.  Healey,  44  N.  Y.  Supp.  1043,  19  Misc.  Rep.  584;  Brick  v. 
Campbell,  122  N.  Y.  337,  25  N.  E.  493. 

3.  Under  Later  New  York  Statutes.— In  New  York,  at  least, 
the  rigor  of  this  rule  that  suoh  policies  are  nonassignable  by  the 
wife  has  been  greatly  softened  by  subsequent  legislation.  An  ex- 
cellent review  of  this  legislation  is  to  be  found  In  the  recent 
case  of  Dannheuser  v.  Walleustoin,  169  N.  Y.  199,  62  N.  E.  160,  but 
It  will  be  necessary  here  to  mention  only  two  of  these  enactments. 
In  1873  an  aet  was  passed  giving  a  wife  who  had  no  children  or 
descendants  of  such  children  the  right  to  dispose  of  policies  for- 
merly nonassignable:  Anderson  v,  Goldsmidt,  38  Hun,  360;  Brick  v. 
Campbell,  122  N,  Y.  337,  25  N.  E,  493.  In  1879,  by  an  act  referring 
in  terms  only  to  "policies  of  Insurance  Issued  within  the  state 
of  New  York,"  a  married  woman  was  permitted  to  assign  prac- 
tically all  policies  to  which  she  held  title,  with  the  written  con- 
sent of  her  husband.  The  effect  of  the  statute,  which  seemed  lim- 
ited to  policies  issued  In  New  York,  was  enlarged  by  the  construc- 
tion of  the  courts,  by  which  It  was  made  to  cover  policies  issued 
outside  the  state:  Spencer  v.  Meyers,  150  N.  Y.  269,  55  Am.  St. 
Rep.  675,  44  N.  E.  942.  Under  this  act  It  is  immaterial  whether 
the  wife  has  or  has  not  children  living;  she  may  assign  in  either 
case:  Anderson  v.  Goldsmidt,  38  Hun,  360^  Spencer  v.  Myers,  73 
Hun,  274,  26  N.  Y.  Supp.  371.  The  written  consent  of  the  husband  to 
the  assignment  Is  necessary:  Dannheuser  v.  Wallensteln,  169  N.  Y. 
199,  62  N.  E.  160;  but  with  this  and  a  few  other  exceptions,  a  policy 
of  life  Insurance  payable  to  the  wife  of  the  person  insured  may 
now  be  said  to  be  upon  the  same  footing  in  New  York,  as  regard* 
its  assignability,  as  is  any  other  policy. 

IV.  Who  may  be  Assignee, 
a.  One  Without  Insurable  Interest. 
1.  Oenerally— Conflict  of  Authority.— In  the  absence  of  some 
rule  of  public  policy  prohibiting  it,  a  life  Insurance  policy  may, 
as  we  have  seen  (supra,  p.  486),  be  assigned  like  any  other  chose  in 
action.  Here,  however,  as  In  other  connections,  "public  policy" 
bears  a  different  meaning  in  different  courts.  Practically  the  only 
disputed  question  with  reference  to  who  may  be  assignee  is  whether 
or  not  the  assignment  of  a  life  insurance  policy  to  one  without 
an  insurable  Interest  In  the  life  Insured   runs  counter  to  a  rule  ot 
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"public  policy,"  and  upon  this  question  there  is  an  Irreconcilable 
conflict. 

According  to  one  view,  a  pQlicy  of  life  insurance,  if  valid»in  Its 
Inception,  may  be  assigned  to  anyone  for  a  valuable  considera- 
tion, without  regard  to  whether  the  assignee  has  an  insurable  in- 
terest in  the  life  insured  or  not.  Supporting  this  view  are  the 
courts  of  the  following  states:  Connecticut,  Illinois,  Louisiana, 
Michigan,  Minnesota,  Mississippi,  Nebraslca,  New  Yorli,  Ohio, 
Kliode  Island,  South  Carolina,  Tennessee,  Wisconsin,  and  the  su- 
l)reme  court  of  the  United  States:  See  Fitzpatricli  v.  Hartford  Life 
Ins.  Co.,  56  Conn.  116,  7  Am.  St.  Rep.  288,  13  Atl.  673,  17  Atl.  411; 
Martin  v.  Stubbings,  126  lU.  387,  9  Am.  St.  Rep.  620,  18  N.  B. 
057;  Succession  of  Hearing,  26  La.  Ann.  326;  Prudential  Ins.  Co.  v. 
Liersch,  122  Mich.  436,  81  N.  W.  258;  Hague  v.  Minnesota  etc.  Co., 

59  Minn.  39,  60  N.  W.  812;  Brown  v.  Equitable  etc.  Soc,  75  Minn. 
412,  78  N.  W.  103,  671,  79  N.  W.  968;  Murphy  v.  Red,  64  Miss.  614, 

60  Am.  Rep.  68,  1  South.  761;  Chamberlain  v.  Butler,  61  Neb.  730, 
ante,  p.  478,  86  N.  W.  481;  Valton  v.  National  etc.  Soc,  20  N.  Y. 
32;  Olmsted  v.  Keyes,  85  N,  Y.*593;  Steinback  v.  Diepenbrock,  37 
N.  Y.  Supp.  279,  1  App.  Div.  417;  Eckel  v.  Renner,  41  Ohio  St  232  j 
Clark  V.  Allen,  11  R.  I.  439,  23  Am.  Rep.  496;  Crosswell  v.  Connecti- 
cut etc.  Assn.,  51  S.  O.  103,  28  S.  E.  200;  Clement  v.  New  York 
Life  Ins.  Co.,  101  Tenn.  22,  70  Am.  St  Rep.  650,  46  S.  W.  561; 
Bursiuger  v.  Bank  of  Watertowu,  67  Wis.  75,  58  Am.  Rep.  848, 
30  N,  W.  290;  Strike  v.  Wisconsin  etc.  Ins.  Co.,  95  Wis.  583,  70 
N.  W.  819;  Aetna  Life  Ins.  Co.  v.  France,  94  U.  S.  561.  The  cases 
of  Commack  v.  Lewis,  15  Wall.  643,  and  Warnock  v.  Davis,  104 
U.  S.  775,  frequently  cited  as  decisions  of  the  United  States 
supreme  court  taking  a  contrary  view,  were  both  cases  in  which, 
as  is  said  in  Mutual  Life  Ins.  Co.  v.  Allen,  138  Mass.  24,  52  Am. 
Rep.  245,  "the  policies  were  taken  out  by  procurement  of  the  as- 
eignees  in  order  that  they  might  be  assigned  to  them  under  such 
circumstances  as  that  they  might  well  be  held  to  be  In  evasion  of 
the  law  prohibiting  gaming  policies."  Such  assignments  are,  of 
course.  Invalid,  and  the  real  position  of  this  court  Is  shown  by  Its 
language  in  Aetna  Life  Ins.  Co.  v.  France,  94  U.  S.  561:  "As  held 
by  us  in  the  case  of  Insurance  Co.  v.  Schaefer,  94  U.  S.  457,  just 
decided,  any  person  has  a  right  to  procure  an  Insurance  on  his 
own  life,  and  to  assign  it  to  another,  provided  It  be  not  done  by 
way  of  cover  for  a  mere  wager  policy."  Similar  language  Is  used 
in  New  York  Mut.  Life  Ins.  Co.  v.  Armstrong,  117  U.  S.  591, 
6  Sup.  Ct  Rep.  877.  That  the  doctrine  of  the  United  States  su- 
preme court  permits  of  assignments  to  one  without  an  Insurable 
interest,  see  Chamberlain  v,  Butler  (principal  case),  61  Neb.  730, 
ante,  p.  478,  86  N.  W.  481;  Crosswell  v.  Connecticut  etc.  Indemnity 
Assn.,  51  S.  O.  103,  28  S.  B.  200;  Bursinger  v.  Bank  of  Watertown, 
67  Wis.  75,  68  Am.  Rep.  848,  SO  N.  W.  290. 
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Arrayed  upon  the  opposite  side  of  this  question  are  the  courts 
of  Alabama,  Kansas,  Kentucky,  Missouri,  North  Carolina,  Penn- 
sylvania, Texas,  and  Virginia.  According  to  the  view  finding  recog- 
nition In  these  states,  the  assignment  of  a  life  insurance  policy  to 
one  having  no  Insurable  interest  In  the  life  of  the  person  insured 
is  contrary  to  public  policy  and  void:  Alabama  Gold  Mut  Life  Ins. 
Co.  V.  Mobile  Mut.  Ins.  Co.,  81  Ala.  320,  1  South.  561;  Helmetag 
V.  Miller,  76  Ala.  183,  52  Am.  Rep.  316;  Missouri  Valley  Life  Ins. 
Co.  V.  Sturges,  18  Kan.  93,  26  Am.  Rep.  761;  Missouri  Valley  Life 
Ins.  Co.  V.  McCrum,  36  Kan.  146,  59  Am.  Rep.  537,  12  Pac.  517; 
Price  V.  First  Nat.  Bank;  62  Kan.  743,  &4  Pac.  630;  Schlamp  v.  Ber- 
ner,  21  Ky.  Law  Rep.  824,  51  S.  W.  312;  Burnam  v.  White.  16 
Jiy.  I^w  Rep.  241,  22  S.  W.  555;  Heusner  v.  Mutual  Life  Ins.  Co., 
47  Mo.  App.  336;  Powell  v.  Dewey,  123  N.  C.  103,  68  Am.  St. 
Rep.  818,  31  S.  B.  381;  Downey  v.  Hofifer,  110  Pa.  St  109,  20 
Atl.  655;  Gilbert  v.  Moose,  104  Pa.  St.  74,  49  Am.  Rep.  570  (see, 
however,  HIU  v.  Insurance  Assn.,  154  Pa.  St.  29,  35  Am.  St 
Rep.  907,  25  Atl.  771,  35  Am.  St  Rep.  807;  Wheeland  v.  Atwood, 
192  Pa.  St.  237,  73  Am.  St  Rep.  803,  43  Atl.  946;  Cheeves  v.  Anders, 
87  Tex.  287,  47  Am.  St  Rep.  107,  28  S.  W.  274;  Schonfield  v.  Turner, 
75  Tex.  324,  12  S.  W.  626;  Long  v.  Meriden  Brittania  Co.,  94  Va. 
594,  27  .S.  E.  499;  Manhattan  Life  Ins.  Co.  v.  Hennesey,  99  Fed. 
64,  39  C.  O.  A.  625. 

In  both  Indiana  and  Massachusetts  the  authorities  are  in  conflict 
In  the  former,  however,  it  is  probably  the  rule  that  assignments 
to  one  without  an  insurable  interest  are  void:  Franklin  Life  Ins. 
Co.  V.  Sefton,  53  Ind.  380;  Franklin  Life  Ins.  CJo.  v.  Hazzard,  41 
Ind.  116,  13  Am.  Rep.  313.  Contra,  Nye  v.  Grand  Lodge,  9  Ind. 
App.  131,  36  N.  B.  249;  Milner  v.  Bowman,  119  Ind.  448,  21  N.  B. 
1094;  while  in  Massachusetts  the  weight  of  authority  seems  the 
other  way:  Mutual  Life  Ins.  Co.  v.  Allen,  138  Mass.  24,  52  Am. 
Rep.  245;  Dixon  v.  National  Life  Ins.  Co.,  168  Mass.  48,  46  N.  B. 
430;  Brown  v.  Greenfield  Life  Assn.,  172  Mass.  498,  53  N.  E.  129. 
Contra,  Stevens  v.  Warren,  101  Mass.  564.  In  California  the  ques- 
tion is  definitely  settled  by  legislation.  By  Civil  Code,  2764,  it 
is  provided  that  "a  policy  of  insurance  on  life  or  health  may  pass 
by  transfer,  will,  or  succession  to  any  person,  whether  he  has  an 
insurable  interest  or  not,  and  such  person  may  recover  upon  It, 
whatever  the  insured  might  have  recovered":  See,  also,  Curtiss  v. 
Aetna  Life  Ins.  Co.,  90  Cal.  245,  25  Am.  St  Rep.  114,  27  Pac. 
211;  Wldaman  v.  Hubbard,  88  Fed.  806.  In  New  Jersey  the  rule 
prevails  that  a  party  taking  out  insurance  upon  the  life  of  another 
need  have  no  insurable  interest  therein,  and  a  fortiori  an  assignee 
need  have  none:  Trenton  Mut.  etc.  Ins.  Co.  v.  Johnson,  24  N. 
J.  L.  576;  Vivar  v.  Knights  of  Pythias,  52  N.  J.  L.  455,  469,  20 
AtL  36. 

2.  Grounds  of  Opposing  Views.— The  authorities  holding  In- 
ralld  the  transfer  of  a  life  insurance  policy  to  one  having  no  In- 
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surable  interest  In  the  life  of  the  person  assured  base  the  doctrine 
on  the  ground  that  the  same  reasons  which  condemn  policies  pro- 
cured by  one  without  an  insurable  interest  in  the  life  insured  siiould 
apply  to  the  transfer  of  a  policy  to  one  without  such  Interest.  Pro- 
ceeding upon  the  ground  that  what  the  law  will  not  permit  to 
be  done  directly  it  will  refuse  to  sanction  when  done  indirectly, 
it  is  argued  that  if  a  policy  taken  out  by  one  without  an  insurable 
interest  is  to  be  regarded  as  against  public  policy  as  a  wagering 
contract  and  a  speculation  upon  human  life,  a  policy  in  the  hands 
of  one  without  such  interest  should  be  likewise  regarded,  how- 
ever obtained.  That  the  danger  to  the  life  of  the  party  assured, 
arising  from  anyone  having  an  interest  in  its  termination  without 
a  corresponding  interest  in  its  continued  existence,  is  present  to  an 
equal  extent,  whether  the  policy  is  obtained  by  contracting  directly 
with  the  insurer  or  by  purchase  from  another. 

Upon  the  other  hand,  it  is  contended  that  no  greater  reason  ex- 
ists for  prohibiting  such  transfer  than  could  be  urged  against  per- 
mitting one  without  an  insurable  interest  to  be  beneficiary,  and 
that  it  Is  undoubtedly  permissible  for  one  to  take  out  Insurance  on 
his  own  life  payable  to  any  person  he  may  nominate,  whether  or 
not  the  latter  has  an  insurable  interest  The  temptation  to  take 
the  life  of  the  person  insured  is,  it  is  said,  equally  great  in  both 
cases.  In  answer  to  the  contention  that  the  doctrine  permitting 
of  assignment  to  one  without  an  interest  is  a  recognition  of  wager 
policies,  it  is  said  that  only  those  assignments  which  are  bona  fide 
and  are  not  mere  cloaks  for  wager  are  sustained:  See  SteinbacS  V. 
Diepenbrock,  158  N.  Y.  24,  70  Am.  St.  Rep.  424,  52  N.  E.  662; 
Stambaugh  v.  Blake  (Pa.),  15  Atl.  705;  Keystone  etc.  Assn.  v. 
Norris,  115  Pa.  St.  446,  2  Am.  St.  Rep.  572,  8  Atl.  638;  Clement  v. 
Insurance  Co.,  101  Tenn.  22,  70  Am.  St.  Rep.  650,  46  S.  W.  561; 
Tate  V.  Commercial  Bldg.  Assn.,  97  Va.  74,  33  S.  E.  382;  Warnock 
V.  Davis,  104  U.  S.  775;  Connecticut  Mut.  Life  Ins.  Co.  v.  Schaefer, 
M  U.  S.  457;  Cammack  v.  Lewis,  82  U.  S.  643;  Brockway  v.  Mutual 
Ben.  Life  Ins.  Co.,  9  Fed.  249. 

The  view  of  those  cases  holding  an  Insurable  Interest  In  the 
assignee  seems  preferable.  It  must  be  admitted,  however,  that  the 
other  Is  supported  by  the  preponderance  of  authority,  and  seems  to 
be  more  In  line  with  the  tendency  of  the  later  decisions. 

3.  When  Death  of  Assured  has  Occurred.— When  once  the  death 
Insured  against  has  occurred,  a  policy  or  the  proceeds  due  under  It 
are  assignable  to  anyone,  regardless  of  his  lack  of  Interest  In  the 
life  insured.  There  is  no  longer  any  possibility  of  a  wager  In  such 
a  transaction,  nor  Is  the  danger  of  temptation  to  take  the  life  of 
the  Insured  present.  The  claim  has  become  a  simple  debt,  and 
"after  a  loss  and  fixed  liability  attached,  It  Is  of  no  concern  what- 
ever to  the  Insurer  whether  an  assignee  has  or  has  not  an  interest 
in  the  life  insured":  Ourtlss  v.  Aetna  Life  Ins.  Co.,  80  Oal.  245, 
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25  Am.  St.  Rep.  114,  27  Pac.  211;  Franklin  Life  Ina.  CJo.  t.  Sefton, 
53  Ind.  380. 

b.  Creditor  Taking  as  Security.— A  creditor  Is  everywhere  re- 
garded as  having  an  Insurable  interest  in  the  life  of  his  debtor 
to  the  extent  of  the  debt  at  least,  and  It  Is  well  settled  that  a 
policy  of  life  Insurance  may  be  pledged  with  or  assigned  to  a  cred- 
itor as  collateral  security  for  a  debt  due  him  from  the  person  whose 
life  Is  Insured:  Curtis  v.  Aetna  Life  Ins,  Co..  90  Cal.  245,  25  Am. 
St.  Rep.  114,  27  Pac.  211;  Clogg  v.  McDanlel,  89  Md.  416,  43  Atl. 
795;  McDonald  v.  Birss,  99  Mich.  329,  58  N.  W.  359;  Warnock  v. 
Davis,  104  U.  S.  775;  Connecticut  Mut.  Life  Ins.  Co.  v.  Fisher,  30 
Fed.  662.  The  amount  of  the  debt  must  not,  however,  be  so  dispio- 
portionate  to  that  of  the  policy  as  to  lay  the  transaction  open  to 
attack  as  a  wager:  Cooper  v.  Weaver  (Pa.),  11  Atl.  780;  McHale  v. 
McDonnell,  175  Pa.  St  632,  34  Atl.  966;  Cammack  ▼.  Lewis,  82  U. 
S.  543.  See  for  rights  of  creditors  to  whom  a  life  insurance  policy 
is  assigned  as  security,  post,  p.  511. 

V.    Effect  of. 

a.  Title  of  Assignee.— The  assignment  of  a  policy  of  "life  insur- 
ance, lilie  that  of  any  other  property,  has  the  effect  of  transferring 
to  the  assignee  whatever  interest  the  assignor  may  have  had 
therein:  Gilraan  v.  Curtis,  66  Cal.  116,  4  Pac.  1094;  Scott  v.  Dick- 
son, 108  Pa.  St.  6,  56  Am.  Rep.  192;  Mutual  Protection  Ins.  Co. 
V.  Hamilton,  37  Tenn.  269. 

Such  policy  is  not,  however,  negotiable,  and  the  assignee  can 
take  no  better  title  and  no  greater  interest  than  his  assignor  had 
to  convey:  Norrls  v.  Georgian  Loan  etc.  Co.,  109  Ga.  12,  34  S.  E. 
378;  Travelers'  Ins.  Co.  v.  Healey,  86  Hun,  524,  33  N,  Y.  Supp.  911; 
Culmer  v.  American  Grocery  Co.,  48  N.  Y.  Supp.  431,  21  App.  Div. 
556;.Rousset  v.  Insurance  Co.  of  North  America,  1  Binn.  429. 

b.  Bight  of  Assignee  to  Sue  in  His  Own  Name.— In  the  absence 
of  statute,  the  assignee  of  a  life  insurance  policy,  like  the  as- 
signee of  any  other  chose  in  action,  can  sue  upon  the  policy  only 
in  the  name  of  his  assignor:  Palmer  v.  Merrill,  6  Gush.  282>  52  Am. 
Dec.  782;  Mutual  Life  Ins.  Co.  v.  Allen,  138  Mass.  24,  52  Am.  Rep, 
245;  Pierce  v.  Charter  Oak  Life  Ins.  Co.,  138  Mass.  151. 

At  the  present  day,  however,  under  statutes  passed  both  in  Eng- 
land (31  &  32  Vict.  [1867]),  and  in  most  of  the  states  of  the  Union, 
the  assignee  of  a  policy  of  life  insurance  may,  and  In  most  cases 
must,  sue  thereon  in  his  own  name:  Crocker  v.  Hogin,  103  Iowa, 
243,  72  N.  W.  411;  Sander  v.  Home  etc  Soc,  72  Md.  511,  20  Atl.  137; 
Brenman  v.  Franey,  142  Pa.  St.  301,  21  Atl.  803;  British  Equitable 
Ins.  Co.  V.  Great  Western  Ry.  Co.,  38  L.  J.  Eq.  132. 

c.    When  Assigned  as  Security. 
1.    Interest  of  Assignee.— The  assignment  of  a  policy  of  life  In- 
surance to  a  creditor  by  way  of  security  for  a  debt  vests  the  legal 
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title  to  the  policy  In  him.  The  interest  of  his  assignor  "Is  In  what 
remains  of  it,  after  the  advances  for  the  security  of  which  it  was 
assigned  have  been  satisfied,"  and  until  these  advances  have  been 
paid  the  creditor  may  retain  the  policy:  GUman  v.  Curtis,  66  Cal. 
116,  4  Pac.  1094. 

2.  Transfer  Apparently  Absolute  may  be  Shown  to  be  for  Se- 
curity.—It  is  not  infrequently  the  case  that  an  assignment  to  a 
creditor  as  collateral  security  for  a  debt  is,  upon  its  face,  an  abso- 
lute transfer.  In  such  case,  it  Is  well  established,  parol  evidence 
is  admissible  to  prove  the  real  intent  of  the  parties,  and  the  trans- 
action may  be  shown  to  have  been  a  transfer  of  security,  and  not 
a  sale  to  the  creditor:  Clarlse  v.  Fast,  128  Cal.  422,  61  Pac.  72;  Price 
V.  First  Nat.  Banl£,  62  Kan.  743,  64  Pac.  639;  Dixon  v.  National 
Life  Ins.  Co..  168  Mass.  48,  46  N.  E.  430;  McDonald  v.  Birss,  99 
Mich.  329,  58  N.  W.  359;  Matthews  v.  Sheehan,  69  N.  Y.  585;  Cush- 
man  v.  Family  Fund  See,  9  N.  Y.  Supp.  272;  Cunningham  v.  Smith, 
70  Pa.  St.-  450;  Page  v.  Burnstine,  102  U.  S.  664. 

3.  Amount  Recoverable  from  Insurer  by  Creditor. — As  between 
the  creditor  to  whom  a  policy  of  life  insurance  is  assigned  as  se- 
curity for  a  debt  and  the  insurer,  it  is  immaterial  that  the  debt  so 
secured  does  not  equal  In  amount  the  sum  due  under  the  policy. 
The  creditor  may  nevertheless  recover  the  full  face  value  of  the 
policy:  Oilman  v.  Curtis,  66  Cal.  116,  4  Pac.  1094;  Oilman  v.  Curtis, 
3  Pac.  114;  Hale  v.  Life  Indemnity  etc.  Co.,  65  Minn.  548,  68  N.  W. 
182;  Wright  v.  Mutual  etc.  Assn.,  118  N.  Y.  237,  16  Am.  St.  Rep. 
749,  23  N.  B.  186;  Page  v.  Burnstine,  102  U.  S.  664;  Widaman  v. 
Hubbard,  88  Fed.  806;  Swicls  v.  Home  Ins.  Co.,  2  Dill.  160,  Fed. 
Cas.  No.  13,692.  See,  also,  Cheeves  v.  Anders,  87  Tex.  287,  47  Am. 
St.  Rep.  107,  28  S.  W.  274;  Manhattan  Life  Ins.  Co.  v.  Hennessy, 
99  Fed.  64,  39  C.  C.  A.  625. 

4.  Title  to  Proceeds  in  Hands  of  Creditor.— The  right  to  recover 
the  whole  amount  of  the  policy  does  not,  however,  carry  with  it 
the  right  to  refciin  it.  The  transfer  having  been  for  security  only, 
tlie  creditor  can  retain  only  so  much  of  the  fund  recovered  as 
is  necessary  to  reimburse  him  for  the  debt  and  advances  made  by 
him.  Beyond  that  ho  has  no  right  to  the  proceeds  of  the  policy, 
but  holds  the  excess  In  trust  for  the  parties  legally  entitled  thereto. 
In  some  states  (see  supra,  p.  508),  the  assignment  of  a  life  insur- 
ance policy  Is  permitted  only  when  the  assignee  has  an  Insurable 
interest  In  the  life  of  the  person,  and  then  only  to  the  extent 
of  that  interest.  In  these  states  the  right  of  the  creditor  to  retain 
more  of  the  proceeds  than  is  necessary  for  his  reimbursement  Is, 
of  course,  denied,  whether  the  assignment  was  absolute  or  by  way 
of  security  merely:  Cnlver  v.  Guyer  (Ala.),  29  South.  779;  Morris  ▼, 
Georgia  Loan  etc.  Co.,  109  Ga.  12.  34  S.  E.  378;  Embry  v.  Harris, 
21  Ky.  Law  Rep.  714,  52  S.  W.  958;  Equitable  Life  Ins.  Co.  r. 
Hazlewood,  75  Tex.  338,  16  Am.  St.  Rep.  893,  12  S.  W.  621;  Schon- 
fleld  V.  Turner,  76  Tex.  324,  12  S.  W.  626;  Cawthon  v.  Perry,  76 
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Tex.  3S3.  13  S.  W.  268;  Roller  v.  Moore,  86  Va.  512,  10  S.  E.  241; 
New  York  Life  Ins.  Co.  v.  Davis,  96  Va.  737,  32  S.  E.  475.  See, 
also,  Cnnimnck  v.  Lewis,  82  U.  S.  643;  Warnock  v.  Davis,  104  U.  S. 
77ri;  Crotty  v.  Union  Miit.  Life  Ins.  Co.,  144  U.  S.  021,  12  Sup.  Cr. 

Rep.   749. 

In  those  jurisdictions  tlie  courts  of  wliich  hold  assignments  of 
life  insunince  policies  valid,  without  reference  to  the  existence  or 
extent  of  an  insurable  interest  in  the  assignee,  the  rule  is  limited 
in  its  application  to  cases  in  which  the  policy  was  transferred  as 
security  for  a  debt.  When  such  is  ascertained  to  have  been  the 
contract  Intended  by  the  parties,  the  creditor  can  retain  no  more 
than  Is  due  him  upon  the  debt  and  for  advances  made  by  way  of 
paying  the  premiums  or  otherwise:  Metropolitan  Life  Ins.  Co.  v. 
O'Brien,  92  Mich.  584,  51  N.  W.  1012;  Bohleber  v.  Waelden,  150 
N.  Y.  405,  44  N.  E.  1041;  Rison  v.  Wilkerson,  35  Teun.  565;  Jones 
V.  New  York  Life  Ins.  Co.,  15  Utah,  522,  50  Pac.  620;  McQuillan 
V.  Mutual  etc.  Assn.  (Wis.),  87  N.  W.  1069;  Widaman  v.  Hubbard, 
88   Fed.   806. 

5.  By  Whom  Premiums  are  Payable.— In  the  absence  of  some 
agreement  to  the  contrary,  it  is  well  settled  that  the  assignor  of 
a  policy  transferred  by  way  of  security  for  a  debt  is  not  bound 
to  pay  the  premiums  which  may  become  due  thereon,  "In  case 
of  a  mortgage,  or  assignment  of  a  policy  of  life  insurance  as  col- 
lateral security  for  a  debt,  with  right  of  redemption,  the  assured 
is  not  relieved  from  the  obligation  to  pay  the  premiums  in  order 
to  keep  the  policy  alive,  according  to  the  requirement  of  the  con- 
tract of  insurance,  unless  it  be  by  some  arrangement  between  tlie 
company  and  the  mortgagee;  nor  is  the  mortgagee  bound,  in  the 
absence  of  some  agreement  with  the  mortgagor  to  that  effect,  to 
keep  the  policy  alive  and  subsisting,  by  the  payment  of  the  premi- 
ums as  they  may  accrue  due":  Dungan  v.  Mutual  Ben.  Life  Ins. 
Co.,  46  Md.  469.  And  to  the  same  effect  are  Killoran  v.  Sweet,  72 
Hun,  194,  25  N.  Y.  Supp.  295;  Dusenberry  v.  Mutual  Life  Ins.  Co., 
188  Pa.  St  454,  41  Atl.  736.  Receipt  by  the  insurer  of  the  premiums 
due  on  an  insurance  policy  will  not  amount  to  an  assent  by  the 
Insurer  to  the  assignment,  nor  to  a  new  contract  with  the  assignee 
enabling  him  to  recover  on  the  policy  In  an  action  brought  in  his 
own  name:  United  States  Life  Ins.  Co.  v.  Lydwig,  103  111.  305;  nor 
will  it  constitute  a  waiver  of  a  provision  requiring  the  assent  to 
be  in  writing  and  indorsed  on  the  policy:  National  Mut.  Aid  Soc.  v. 
Lupoid,  101  Pa.  St.  111. 

d.    Invalid  Assigzunents. 

1.  Effect  upon  Policy.— A  void  assignment  does  not,  In  the  ab- 
sence of  a  provision  in  the  contract  to  that  effect,  avoid  the  policy 
assigned.  The  invalidity  of  the  transaction  extends  to  the  transfer 
only,  and  not  to  the  contract  of  Insurance.  The  assignee  takes  no 
title,  but  the  policy  still  remains  a  valid  and  binding  obligation  of 
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the  insurer:  Crocker  v.  Hogln,  103  Iowa,  243,  72  N.  W.  411;  Mar- 
cus V.  St,  Louis  Mut.  Life  Ins.  Co.,  68  N.  Y.  625;  Quinn  v.  Supreme 
Council  etc.,  99  Tenn.  80,  41  S.  W.  343;  Equitable  Life  Ins.  Co.  v. 
Hazlewood,  75  Tex.  338,  16  Am.  St.  Rep.  893,  12  S.  W.  621. 

The  converse  of  this  Is  equally  true.  Where  a  policy  provides 
that  it  shall  be  void  if  assigned  without  the  consent  of  the  company, 
or  if  assigned  in  any  but  the  prescribed  manner,  the  provision  ren- 
ders the  policy  void  at  the  option  of  the  company,  but  does  not 
affect  the  validity  of  the  assignment.  As  is  said  in  Merril  v.  New 
England  Ins.  Co.,  103  Mass.  245-252,  4  Am.  Rep.  548:  "The  condi- 
tion does  not  prevent  the  transfer  or  pledge  of  the  policy.  It  re- 
serves to  the  company  the  right  to  give  or  refuse  its  consent  to 
such  transfei*,  and  if  made  without  its  consent,  to  avoid  its  con- 
tract altogether.  The  effect  of  the  condition  is  to  defeat  the  policy, 
not  to  defeat  the  transfer."  See,  also,  Hewins  v.  Baker,  161  Mass. 
S20,  27  N.  E.  44L 

2.  Becovery  of  Premiums  Paid  by  Assignee.— One  taking  a  pol- 
icy of  life  Insurance  under  an  assignment,  when  the  attempted 
transfer  Is  void  for  any  reason,  may,  it  is  well  settled,  recover  for 
any  premiums  paid  by  him  in  keeping  the  policy  alive.  Such  pay- 
ments are  regarded  as  having  been  made  in  behalf  of  the  party 
legally  entitled  to  the  policy:  Connecticiit  Mut.  Life  Ins.  Co.  v. 
Burroughs,  84  Conn.  305,  91  Am,  Dec.  725;  Morris  v.  Georgia  Loan 
etc.  Co.,  109  Ga,  12,  34  S.  E,  378;  Harley  v.  Heist,  86  Ind.  196,  44 
Am.  Rep.  285;  Nye  v.  Grand  Lodge,  9  Ind.  App.  131,  36  N.  E.  429; 
Planters'  State  Bank  v.  Willingham,  23  Ky.  Law  Rep.  445,  63  S. 
W.  12;  Unity  Mut.  etc.  Assn.  v.  Dugan,  118  Mass.  219;  Heusner 
V.  Mutual  Life  Ins.  Co.,  47  Mo.  App.  336;  City  Sav.  Bank  v.  Whittle, 
63  N.  H.  587,  3  Atl.  645;  Brick  v.  Campbell,  122  N.  Y.  337,  25  N.  E. 
493;  Connecticut  Mut.  Life  Ins.  Co.  v.  A^an  Campen,  11  N.  Y.  Supp. 
103;  Mutual  Life  Ins.  Co.  v.  Terry,  62  How.  Pr.  325;  Stambaugh  v. 
Blake  (Pa.),  15  Atl.  706;  Downey  v.  Hofifer,  110  Pa.  St.  109,  20  Atl. 
6^;  Lewy  v.  Gilliard,  76  Tex.  400,  13  S.  W.  304;  Stevens  v.  Ger- 
mania  Life  Ins,  Co.  (Tex.),  62  S.  W.  824. 

e.  Conflict  of  Laws.— Where  an  assignment  of  a  policy  of  life 
Insurance  Is  made  in  a  Jurisdiction  other  than  that  in  which  the 
contract  of  insurance  was  effected,  the  law  of  the  place  of  assign- 
ment controls,  both  as  to  the  right  of  the  assignor  to  make  and 
of  the  assignee  to  receive  the  assignment.  The  assignment  is  re- 
garded as  a  contract,  separate  and  distinct  from  that  contained 
In  the  policy,  and  Is  governed  by  the  law  of  the  place  where  it 
Is  made,  without  any  reference  to  the  rule  of  law  in  the  place 
where  the  policy  was  issued  or  the  Insurance  money  Is  made  pay- 
able: Connecticut  Mut.  Life  Ins.  Co.  v.  Woods,  52  Conn.  586;  Union 
Cent.  Life  Ins.  Co.  v.  Woods,  11  Ind.  App.  335,  37  N.  E.  180,  39 
N.  E.  205;  CrlsweU  v.  Whitney,  13  Ind.  App.  67,  41  N.  B.  78;  Barry 
V.  Equitable  Life  Assur.  Soc,  50  N.  Y.  587;  Miller  v.  Campbell, 
140  N.  Y.  457,  35  N.  B.  651;  Cannon  v.  Northwest  Mut  Life  Ina 
▲m.  St  Bep.,  Vol  LXXXVII— 33 
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Co..  29  Hun,  470;  Newcomb  v.  Mutual  Life  Ins.  Co.,  Fed.  Ctm.  No. 
10,147:  Lee  v.  Abdy,  L.  R.   17  Q.  B.  Dlv.  309. 

"VI.    Certificate  of  Membership  in  Mutual  Benefit  Associations. 

a.  Nature  of.~The  rulos  applicable  to  polldles  of  life  Insurance 
generally  are  In  the  main  equally  applicable  to  certificates  of  mem- 
bership In  mutual  benefit  societies.  Such  certificates  have  all  the 
essential  elements  of  life  Insurance.  "Life  Is  the  risk  and  death 
is  the  event  upon  which  the  insurance  money  Is  payable.  There  Is 
not,  as  in  ordinary  contracts  or  policies,  a  stipulation  for  the  payment 
of  premiums  fixed  and  certain  in  amount,  at  the  inception  of  the  risk, 
and  at  periods  definitely  appointed  during  its  continuance.  The 
payment  of  the  fee  for  admission  to  membership,  and  of  the  assess- 
ments levied  and  required  by  the  comraandery,  are  the  equivalent 
of  premiums,  and  form  the  pecuniary  consideration  of  the  contract. 
....  Nor  is  the  character  or  legal  effect  of  the  contract  varied 
because  the  objects  and  pui-poses  of  the  association  are  benevolent 
and  charitable,  rather  than  speculative,  or  the  derivation  of  profits 
from  the  transaction  of  business.  There  are  many  such  associa- 
tions, having  various  names  and  similar  objects  and  purposes, 
which  are  in  contemplation  of  law,  mutual  life  insurance  companies, 
and  as  such  their  contracts  are  construed  and  enforced  by  the 
courts.  Policies  or  certificates  issued  by  them  have  the  essentials 
and  characteristics  of  such  contracts:  tlie  payment  by  one  party  in 
some  form  and  under  some  designation,  of  a  pecuniary  consider- 
ation, and  the  observance  of  prescribed  duties  during  the  contin- 
uance of  the  risk,  and  the  promise  and  obligation  of  the  other 
party  when  death  liappens  to  pay  the  sum  assured":  Supreme  Com- 
mandery  etc.  v.  Aiusworth,  71  Ala.  43G,  46  Am.  Rep.  332.  To  the 
eame  effect,  see  Black  v.  Valley  Mut.  Ins.  Assn.,  52  Ark.  201,  20 
Am.  St.  Rep.  166,  12  S.  W.  477;  Elkhart  Mut  Aid  etc.  Assn.  v. 
Houghton,  98  Ind.  149;  Bolton  v.  Bolton,  73  Me.  299.  The  applica- 
bility of  the  rules  of  law  governing  life  insurance  policies  to  cer- 
tificates of  membership  in  associations  of  this  class  may,  of  course, 
be  affected  by  the  peculiar  organization,  objects,  and  policy  of 
such  societies,  but  unless  these  considerations  are  of  controlling 
force,  the  rules  governing  the  two  classes  of  insurance  are  the 
same:  Martin  v.  Stubbings,  126  111.  387,  9  Am.  St.  Rep.  620,  18  N. 
E.  657.  For  an  extended  discussion  of  the  nature  of  mutual  ben- 
efit societies,  see  monographic  notes  to  Bankers'  etc.  Assn.  v.  Stapp, 
19  Am.  St.  Rep.  781,  and  to  Lake  v.  Minnesota  etc.  Assn.,  52  Am. 
St.  Rep.  543,  561. 

b.  Assignability  of.— A  certificate  of  membership  in  a  mutual 
benefit  association  is,  like  the  ordinary  policy  of  life  Insurance  (see 
supra,  p.  486),  a  chose  in  action,  and  assignable:  Swift  v.  Railway 
Passenger  etc.  Assn.,  96  111.  300;  Supreme  Council  v.  Tracy,  369 
111.  123,  48  N.  E.  401;  Gary  v.  Northwest  Masonic  Aid  Assn.  (Iowa), 
fiO  N.  W.  27;  Crocker  v.  Jtlogin,  103  Iowa,  243,  72  N.  W.  411;  Soutler 
V.  Home  Friendly  Soc,  72  Md.  511,  20  Atl.  137;  Brown  v.  Man- 
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sur,  64  N.  H.  39,  5  Atl.  768;  Klinckhamer  Brewing  Co.  v.  Cass- 
man,  21  Ohio.  C.  C.  465,  12  Ohio  C.  D.  141.  It  is  not  essenj;ial 
that  the  by-laws  of  the  society  in  terms  malse  the  certificate  as- 
sifrnable.  It  is  assig^nable  unless  its  transfer  is  prohibited  by  the 
constitution  or  by-laws:  Martin  v.  Stubbings,  126  111.  387,  9  Am. 
St.  Rep.  620,  18  N.  E.  657;  Carpenter  v.  Knapp,  101  Iowa,  712, 
70  N.  W.  704.  Where,  however,  the  assignment  of  the  certificate 
is  prohibited  by  its  terms,  an  attempted  transfer  by  this  method 
is  of  course  void:  Haigh  v.  Mentor  Council,  Legion  of  Honor,  17 
Phila.  71.  Even  where  the  assignment  of  a  certificate  Is  prohibited, 
It  may,  nevertheless,  be  so  conveyed  If  the  association  has  been 
enjoined  from  further  prosecution  of  business.  In  such  case  the 
certificate  amounts  to  no  more  than  any  other  claim  upon  the 
assets  of  the  society:  Fogg  v.  Order  of  the  Golden  Lion,  159  Mass. 
9,  33  N.  E.  692. 

c.  Bequisites  to  Assignment  of.— In  the  absence  of  some  pro- 
vision in  the  certificate  of  membership,  or  In  the  constitution  and 
by-laws  of  the  association,  the  assignment  of  the  certificate  need 
not  be  written:  Brown  v.  Mansur,  64  N.  H.  39,  5  Atl.  768.  It  may, 
of  course,  be  written,  and  the  certificate  transferred  by  indorse- 
ment and  delivery:  Norwood  v.  Guerdon,  60  111.  253;  Bushnell  v. 
Bushnell,  92  Ind.  503.  Merely  writing  upon  the  back  of  the  cer- 
tificate that  the  sum  should  be  distributed  among  certain  named 
beneficiaries,  if  nothing  more  Is  done,  is,  however,  not  a  sufficient 
assignment:  St.  Clair  County  Ben.  Soc.  v.  Fietsam,  97  III.  474. 

In  general,  the  requisites  to  a  valid  transfer  of  such  a  certifi- 
cate are  the  same  as  those  prescribed  for  the  assignment  of  a  life 
insurance,  and  which  are  hereinbefore  considered:  Supra,  p.  490  et 
seq.  Where,  however,  a  mode  of  assignment  Is  provided  by  the  by- 
laws of  the  society,  that  mode  must  be  followed  in  order  to  make 
any  assignment  valid  as  against  the  association:  Wallace  v.  Bankers' 
etc.  Assn.,  80  Mo,  App.  102;  National  Mut.  Aid  Soc.  v.  Lupoid,  101 
Pa.  St.  Ill;  Hotel  Mens  etc.  Assn.  v.  Brown,  33  Fed.  11;  and  cases 
cited  In  note  to  Lake  v.  Minnesota  etc.  Assn.,  52  Am.  St  Rep. 
561,  562.  These  provisions  prescribing  certain  formalities  as  requi- 
site to  a  valid  assignment  are,  however,  construed  as  being  for 
the  protection  of  the  society,  which  alone  can  take  advantage  of 
a  failure  to  comply  with  them.  If,  therefore,  the  society  waives 
its  right  to  demand  compliance  with  such  provisions,  which  waiter 
Is  usually  Indicated  by  paying  the  Insurance  money  Into  court,  no 
other  person  can  attack  the  assignment  upon  the  ground  that 
the  manner  prescribed  has  not  been  followed:  Martin  v.  Stubbings, 
126  111.  387,  18  N.  E.  657,  9  Am.  St.  Rep.  620;  Manning  v.  A.  O.  U. 
W.,  86  Ky.  136,  9  Am.  St.  Rep.  270,  5  S.  W.  385;  Anthony  v. 
Massachusetts  Ben.  Assn.,  158  Mass.  322,  33  N.  E.  577;  Kimball 
V.  Lester,  59  N.  Y.  Supp.  540,  43  App.  DIv.  27;  Masonic  Aid 
Assn.  V.  Marshall,  10  Pa.  Co.  Ct.  Rep.  270;  Ramsay  v.  Myers,  6 
Pa.  Dist  Rep.  468;  Splawn  v.  Chew,  60  Tex.  532;  Supreme  Con- 
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dare  v.  Capelln,  41  Fed.  1.  Contrn,  Harmnn  v.  Lewis,  24  Fed.  97, 
r»30.  When  onco  the  rights  of  the  beneficiaries  have  vested  by 
reason  of  the  death  of  the  member,  no  waiver  by  the  society  can 
affect  those  rights:  McLaughlin  v.  McLaughlin,  104  Cal.  171,  43 
Am.  St.  Rep.  83,  37  Pac.  865;  Wendt  v.  Iowa  Legion  of  Honor, 
72  Iowa,  682,  34  N.  W.  470. 

d.  Who  may  Assign.— In  no  other  connection  Is  the  distinction 
between  the  law  relating  to  life  Insurance  generally  and  that  re- 
lating to  mutual  benefit  associations  so  sharply  marked  as  in  con- 
nection with  the  rights  of  the  beneficiary.  In  life  insurance  gen- 
erally, the  beneficiary  taltes,  as  we  have  seen  (supra,  pp.  497,  498),  a 
vested  interest  in  the  policy  from  the  moment  it  Is  issued  payable 
to  him.  This  Interest  he  alone  may  assign,  and  cannot  be  de- 
vested of  it  by  any  assignment  or  change  of  the  policy  by  the 
party  who  efl'ected  the  insurance.  The  beneficiary  named  in  a 
certificate  of  membership  in  a  mutual  benefit  society,  on  the  other 
hand,  takes  a  mere  contingent  interest,  an  expectancy,  which  can- 
not become  a  vested  interest  until  the  death  of  the  assured,  and 
which  may  be  defeated  by  the  member  at  any  time:  Jory  v.  Su- 
preme Council,  Legion  of  Honor,  105  Oal.  20,  45  Am.  St.  Rep.  17, 
38  Pac  524;  Rollins  v.  McHatton,  16  Colo.  203,  25  Am.  St.  Rep. 
260,  27  Pac.  254;  Martin  v.  Stubbings,  126  111.  387,  9  Am,  St.  Rep. 
620,  18  N.  E.  657;  Supreme  Council  v.  Tracy,  169  III.  123,  48  N. 
B.  401;  Milner  v.  Bowman,  119  Ind.  448,  21  N.  E.  1094;  Masonic 
Mut.  Ben.  Soc.  v.  Burkhart,  110  Ind.  189,  10  N.  E.  79,  11  N.  E. 
449;  Nye  v.  Grand  Lodge,  9  Ind,  App.  131,  36  N.  E.  429;  Carpen- 
ter V.  Knapp,  101  Iowa,  712,  70  N,  W.  764;  Schrelinger  v.  Boes, 
85  Ky.  357,  3  S.  W.  427;  Marsh  v.  American  Legion  of  Honor,  149 
Mass.  512,  21  N.  E.  1070,  Anthony  v.  Massachusetts  Ben.  Assn., 
158  Mass,  322.  33  N.  E.  577;  Michigan  etc.  Assn.  v.  Rolfe,  76  Mich. 
146,  42  N.  W.  1094;  Richmond  v.  Johnson,  28  Minn.  447,  10  N.  W. 
596;  Masonic  Ben.  Assn.  v.  Bunch,  109  Mo.  560,  19  S.  W.  25;  Wells 
V.  Covenant  etc.  Assn.,  126  Mo.  630,  29  S.  W.  607;  Supreme  Con- 
clave V.  Dailey  (N.  J.  Eq.,  Oct.  1900),  47  Atl,  277;  Sabin  v.  Phin- 
ney,  134  N.  Y.  423,  30  Am.  St.  Rep.  681,  31  N.  E.  1087;  Lawler  v. 
National  etc.  Assn.,  83  Hun,  393,  31  N.  Y.  Supp.  875;  Fischer  v. 
American  Legion  of  Honor  (Pa.),  31  Atl.  1089;  Thomas  v.  Grand 
Lodge,  12  Wash.  500,  41  Pac.  882;  Mutual  Reserve  B'und  Life  Assn. 
v.  Cleveland  Woolen  Mills,  82  Fed.  508,  27  C.  0.  A.  212.  Contra, 
Manning  v.  A,  O.  U.  W.,  86  Ky.  136,  9  Am.  St.  Rep.  270,  5  S.  W,  385. 
The  beneficiary  named  In  a  certificate  of  membership  cannot,  of 
course,  pass  by  any  assignment  more  than  he  possesses— a  mere 
expectancy.  In  some  cases  his  right  to  do  even  this  is  denied. 
Thus,  in  Richmond  v.  Johnson,  28  Minn,  447,  10  N.  W.  590,  it  is 
Baid  that  the  expectancy  of  such  beneficiary  is  not  property,  and 
In  Michigan  etc.  Assn,  v.  Rolfe,  76  Mich.  146,  42  N.  W.  1094,  tliat 
It  is  not  an  Interest  which  could  be  assigned.  This,  however, 
seems  opposed  to  the  weight  of  authority,  and  the  better  rule 
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wonld  seem  to  be  that  the  interest  of  the  beneficiary,  although 
entirely  contingent  and  merely  expectant,  is,  nevertheless,  an  In- 
terest which  may  be  assigned  by  him.  As  is  said  by  Bradley,  J., 
in  Lawler  v.  National  Life  Assn.,  83  Hnn,  393,  31  N.  Y.  Supp.  875: 
"The  beneficiary,  nevertheless,  had  an  interest  in  a  sense  inchoate 
or  inceptive  in  character,'  to  become  vested  in  the  event  that  it 
should  not  be  revoked  by  the  insured  during  his  life.  It  was 
something  more  than  a  mere  possibility.  Nothing  was  to  be  done 
requisite  to  the  perfection  of  her  right  to  the  fund  on  his  death 
except  payment  of  the  dues  and  assessments;  but  some  action  on 
the  part  of  the  insured  was  required  to  defeat  it.  The  effect  of 
the  contract  was  that  the  defendant  should  then  pay  to  her  the 
stipulated  sum,  unless  he,  the  assured,  in  the  meantime  should  ter- 
minate her  relation  as  beneficiary  by  the  appointment  of  another. 
It  would,  therefore,  seem  tliat  hers  was  a  possibility  coupled  with 
an  interest,  and  that  her  Interest  had  such  potential  existence  as 
to  enable  her,  by  assignment,  to  transfer,  and  the  assignee  to  talce 
it,  subject  to  the  condition  applicable  to  her  relation  as  such  ben- 
eficiary. This  would  clearly  be  so  in  equity:  Citing  cases.  There 
is  no  apparent  reason  why,  upon  such  facts,  it  is  not  so  at  law." 
Even  were  the  interest  of  the  beneficiary  no  more  than  a  mere 
possibility  or  expectancy,  its  assignment,  if  made  for  a  valid  con- 
sideration, would  in  equity  be  treated  as  an  agreement,  and  would 
talse  effect  when  the  possibility  ripens  into  an  actuality  by  rea- 
son of  the  death  of  the  assured:  Supreme  Conclave  v.  Dailey 
(N.  J.    Eq.,  Oct,  1900),  47  Atl.  277. 

In  Blacli  V.  Valley  Mut  Ins.  Assn.,  52  Ark.  201,  20  Am.  St.  Rep. 
160,  12  S.  W.  477,  what  has  been  termed  an  "exceptional  doctrine" 
is  laid  down.  It  is  there  held  that  in  the  absence  of  some  pro- 
vision in  the  by-laws  permitting  it,  the  assured  may  not  change 
the  beneficiary  named  in  the  certificate,  and  that  a  provision  to 
the  effect  that  the  certificate  might  be  "assigned"  did  not  give 
the  assured  this  right,  its  effect  being  merely  to  permit  "assign- 
ment" by  the  beneficiary,  and  not  "substitution  of  beneficiaries" 
by  the  member.  The  validity  of  this  holding  is,  however,  extremely 
doubtful:  See  Carpenter  v.  Knapp,  101  Iowa,  712,  70  N.  W.  764; 
Martin  v.  Stubbings,  126  111.  387,  9  Am.  St  Rep.  620,  18  N.  B.  657. 

When  once  the  death  of  the  assured  has  taken  place,  the  interest 
of  the  beneficiary  becomes  a  vested  one,  and  his  right  of  disposal 
absolute:  Aiken  v.  Massachusetts  Ben.  Assn.,  13  N.  Y.  Supp.  579. 

e.    Who  may  be  Assignee. 

1.  One  Without  Insurable  Interest— The  same  sharp  conflict  of 
authority  already  noted  (supra,  pp.  507-509)  as  to  the  validity  or  in- 
validity of  the  assignment  of  a  policy  of  life  insurance  to  one  with- 
out an  Insurable  Interest  in  the  life  Insured  exists  where  the  in- 
strument assigned  is  a  certificate  of  membership  in  a  mutual  benefit 
society.    The  only  objection  to  such  assignee  taking  is  one  founded 
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In  public  policy,  and  It  is  evident  that  the  doctrine  applicable  to 
the  one  form  of  insurance  is  equally  applicable  to  the  other,  and  the 
courts  will  be  found  aligned  upon  the  same  side  of  the  disputed 
question  with  reference  to  both.  Under  one  line  of  authorities, 
the  certificate  of  memborslilp  may  be  assigned  to  anyone,  whether 
possessed  of  an  insurable  interest  or  not'.  In  other  jurisdictions,  one 
not  possessed  of  an  Insurable  Interest  lu  the  life  covered  by  the 
f<'rtiflcate  may  not  be  assignee,  and  one  possessed  of  such  interest 
can  retain  the  proceeds  only  to  the  extent  of  that  Interest  Illus- 
trative of  the  former  view^,  see  the  following  cases:  Moore  v,  Chi- 
cago etc.  Soc,  178  lU.  202,  52  N.  E.  882;  MarUn  v.  Stubbiugs,  126 
111.  387,  9  Am.  St.  Rep.  620,  18  N.  E.  657;  Mllner  v.  Bowman,  119 
lud.  448,  21  N.  E.  1094;  Strike  v.  Wisconsin  etc.  Life  Ins.  Co.,  95 
Wis.  819,  70  N.  W.  819;  Lament  v.  Hotel  Men's  Mut.  Ben.  Assn., 
30  Fed.  817;  Lamont  v.  Grand  Lodge,  31  Fed.  180.  In  McFarland 
V.  Creath,  35  Mo.  App.  112,  it  is  held  that  one  may  be  an  assignee 
though  without  an  insurable  Interest,  and  even  although  he  could 
not  have  been  the  original  beneficiary  by  reason  of  a  by-law  of  the 
society  limiting  the  beneficiaries  who  may  be  named  to  those  hav- 
ing an  Insurable  Interest  In  the  life  of  the  member.  This  is  doubt- 
ful, and  under  a  very  similar  state  of  facts  the  contrary  was  held 
in  Michigan  Mut.  Ben.  Assn.  v.  Rolfe,  76  Mich.  146,  42  N.  W.  1094, 
the  court  saying:  "What  public  policy  would  not  sanction  when 
done  directly  cannot  be  enforced  when  accomplished  through  in- 
direction. The  assignment  to  Rolfe  is  subject  to  the  same  rule 
of  construction  aflfectlng  its  legality  as  would  be  applied  had  Lyon, 
instead  of  assigning  the  certificate,  surrendered  it  to  the  company, 
and  taken  a  new  one,  naming  Rolfe  as  his  beneficiary."  For  cases 
taking  the  view  that  any  assignment  to  one  without  an  Insurable 
interest  is  void,  see  Stoelker  v.  Thornton,  88  Ala.  241,  6  South.  680; 
Basye  v.  Adams,  81  Ky.  368;  Hotapp  v.  Hotapp,  9  Ky.  Law  Rep. 
649;  Kllnckhamer  Brewing  Co.  v.  Cassman,  21  Ohio  C.  C.  465,  12 
Ohio  C.  D.  141 ;  Schonfield  v.  Turner,  75  Tex.  324,  12  S.  W.  626. 

2.  One  Outside  Designated  Class  of  Benefi.ciaries.— The  charter 
or  by-laws  of  mutual  benefit  associations  usually  designate  certain 
classes  of  persons,  ordinarily  the  relatives  and  dependents  of  the 
member,  as  the  ones  to  whom  the  Insurance  may  be  made  payable. 
In  such  case,  It  Is  uniformly  held  that  the  assignment  of  a  certifi- 
cate to  one  not  included  in  any  of  the  classes  named  is  void;  as 
is  said  In  the  recent  case  of  Rose  v.  Wllklns,  78  Miss.  401,  29  South. 
897:  "The  association  only  agrees  to  pay  a  benefit  to  a  certain 
class  of  persons  as  objects  of  Its  charity,  and  is  bound  only  to  the 
terms  of  its  contract;  and  the  restriction  of  payment  to  such  per- 
sons Inhered  In  the  contract,  by  whomsoever  held,  whether  holding 
by  assignment  or  otherwise."  To  the  same  effect,  see  Martin  v. 
Stubblngs,  126  111.  387,  9  Am.  St.  Rep.  620,  18  N.  E.  657;  Anthony 
v.  Massachusetts  Ben.  Assn.,  158  Mass.  822,  33  N.  E.  577;  Brlggs  v. 
Earl,  139  Mass.  473*  1  N.  E.  847;  Brlerly  v.  Equitable  Aid  Union, 
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170  Mass.  218,  64  Am.  St.  Rep.  297,  48  N.  E.  1090;  Michigan  Mut. 
Ben.  Assn.  v.  Rolfe,  76  Mich.  146,  42  N.  W.  1094;  Ailsen  v.  Massa- 
chusetts Ben.  Assn.,  34  N.  Y.  St.  Rep.  697,  13  N.  Y.  Supp.  .579; 
Odd  Fellows  etc.  Assn,  v.  Diebert,  2  Ohio  0.  C.  462.  Wher^,  how- 
ever, "heirs,"  "devisees"  or  "legatees"  are  Included  among  the 
classes  designated,  it  is  held  that  the  member  may  appoint  a  stranger 
as  beneficiary,  and  consequently  that  such  person  may  take  as  as- 
signee: Bloomington  Mut.  Ben.  Assn.  v.  Blue,  120  IlL  121,  60  Am. 
Rep.  558,  11  N.  E.  331;  Moore  v.  Chicago  etc.  Soc,  178  111.  202, 
52  N.  E.  882;  Martin  v.  Stubbings,  126  111.  387,  9  Am.  St  Rep.  620, 
18  N.  E.  657;  Nye  v.  Grand  Lodge  A.  O.  U.  W.,  9  Ind.  App.  131,  3ft 
N.  E.  429;  Basye  v.  Adams,  81  Ky.  368;  Wallace  v.  Bankers'  etc 
Assn.,  80  Mo.  App.  102;  Lamont  v.  Iowa  Legion  of  Honor,  31  Fed. 
177. 

f.  Effect  of  Assignment  of.— As  to  the  effect  of  the  assignment 
of  a  certificate  of  membership  in  a  mutual  benefit  association,  but 
little  need  here  be  added  to  what  has  already  been  noted  in  con- 
nection with  the  effect  of  the  assignment  of  the  ordinary  life  policy; 
Supra,  p.  510  et  seq.  It  is  well  to  note,  however,  that  the  assignment 
of  such  a  certificate  does  not  confer  any  of  the  personal  privileges 
of  a  member  of  the  as:sociation  upon  the  assignee,  nor  does  it  give 
him  any  interest  in  a  permaueut  fund,  which,  according  to  tlie 
charter  of  the  association,  is  to  be  used  for  the  benefit  of  members 
only:  Basye  t.  Adams,  81  Ky.  368. 


HENNI  v.  FIDELITY  BUILDING   AND   LOAN   ASSN. 

[61  Neb.  744,  86  N.  W.  475.] 

CORPORATIONS,  FOREIGN— NONCOMPLIANCE  WITH 
LAW— VOID  CONTRACT.— A  contract  made  within  the  state  by 
a  resident  thereof  with  a  foreign  building  and  loan  association, 
which  has  not  complied  with  the  laws  of  the  state  authorizing  it 
to  do  business  therein,  is  void.  The  contracting  parties  cannot 
avoid  compliance  with  the  laws  by  stipulating  that  their  contract 
shall  be  construed  by  the  laws  of  some  other  state.    0?-  520.) 

CORPORATIONS,  FOREIGN— NONCOMPLIANCE  WITH 
STATE  LAW— COMITY.— If  it  is  against  the  settled  policy  of  the 
state  to  permit  foreign  corporations  to  transact  business  therein 
without  first  complying  with  the  requirements  of  its  laws,  Judicial 
comity  does  not  require  that  active  aid  be  given  to  the  enforce- 
ment of  contracts  made  by  such  corporations,  which  interfere  with 
and  tend  to  frustrate  such  policy,    (p.  520.) 

Lane  &  Murdock,  for  the  appellant. 

McGilton  &  Herring  and  C.  S.  Lobingier,  for  the  respond- 
enta. 
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'•**  NORVAL,  C.  J.  The  Fidelity  Building  and  Loan  As- 
Bociation,  a  corporation  organized  under  the  laws  of  Colorado, 
commenced  suit  in  Douglas  county  to  foreclose  a  mortgage 
on  real  estate  situate  in  that  county,  executed  to  it  by  Paul 
Henni  to  secure  the  payment  of  a  certain  loan  made  by  the 
former  to  the  latter.  In  the  contract  it  was  stipulated  that  it 
should  be  considered  as  having  been  made  under  and  construed 
by  the  laws  of  the  state  of  Colorado.  Plaintiff,  a  foreign  build- 
ing and  loan  association,  had  not  at  the  time  the  contract  was 
made,  complied  with  section  17,  chapter  14  of  the  Session  Laws 
of  1891,  which,  among  other  things,  declares  that  it  shall  not 
be  lawful  for  a  foreign  building  and  loan  association,  directly 
or  indirectly,  to  transact  any  business  in  this  state  without  first 
procuring  a  certificate  of  approval  and  authorization  ''''*®  from 
the  auditor  of  public  accounts,  state  treasurer  and  attorney 
general,  or  any  two  of  them,  etc.  In  the  absence  of  compli- 
ance with  this  law  in  the  particular  mentioned,  is  this  mort- 
gage enforceable?  We  can  hardly,  since  the  decision  in  Com- 
monwealth Mut.  Fire  Ins.  Co.  v.  Hayden,  60  Neb.  637,  83  Am. 
St.  Rep.  545,  83  N.  W.  922,  consider  this  question  open  to 
dispute;  for  while  there  the  policy  of  a  foreign  insurance 
company  was  under  consideration,  the  same  questions  of  law 
were  involved.  The  following  language  employed  by  Mr. 
Justice  Sullivan  in  that  case  is  also  applicable  to  building 
and  loan  associations  organized  outside  this  state :  "The  statute 
prescribing  the  conditions  upon  which  foreign  insurance  com- 
panies may  do  business  here  is  a  police  regulation  designed 
to  protect  our  people  against  irresponsible  insurers.  It  for- 
bids them  to  do  any  insurance  business,  directly  or  indirectly, 
in  this  state,  until  they  have  complied  with  its  terms;  and 
the  principle  of  judicial  comity  does  not  require  our  courts  to 
actively  aid  in  the  enforcement  of  contracts  which  interfere 
with,  and  tend  to  frustrate,  the  policy  established  by  the  legis- 
lature." In  Barbor  v.  Boehm,  21  Neb.  450,  32  N.  W.  221, 
we  held  that  a  premium  note  given  for  insurance  to  a  foreign 
company  that  had  not  complied  with  the  law  is  void,  and 
cannot  be  enforced. 

If  it  is  against  the  settled  policy  of  this  state,  as  announced 
by  legislative  enactments,  to  permit  foreign  associations  or 
corporations  like  the  plaintiff  to  transact  business  in  this  state 
without  first  complying  with  the  requirements  of  the  statutes 
— a  law  with  which,  presumably,  a  worthless  or  irresponsible 
organization  could  not  comply — it  is  not  in  the  power  of  the 
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contracting  parties  to  avoid  such  compliance  by  stipulating 
in  their  contract  that  it  shall  be  construed  by  the  laws  of  some 
other  state. 

We  are  fully  aware- of  the  criticism  of  Barbor  v.  Boehm, 
21  Neb.  450,  32  N.  W.  221,  made  by  Mr.  Justice  Post  in 
American  Building  etc.  Assn.  v.  Eainbolt,  48  Neb.  434,  67  N. 
W.  493,  What  was  there  said  was  mere  dictum,  and  it  is 
expressly  stated  in  the  opinion  that  it  was  not  the  opinion  of 
the  other  members  of  the  '''^'^  court.  The  decisions  of  this 
court  cited  in  that  connection  as  in  conflict  with  the  Boehm 
case  are  readily  reconcilable  with  it,  and  with  the  latter  we 
are  well  content.  In  the  act  of  1891  the  legislature  clearly 
outlined  the  policy  of  this  state  relative  to  foreign  building 
and  loan  associations.  It  was  clearly  the  intention  of  the 
legislature  that  such  associations  as  refused  to  comply  with 
the  conditions  there  imposed  upon  them  should  be  excluded 
from  doing  business  in  this  state,  and  that  any  business  so 
transacted  by  them  should  be  unlawful,  which  latter  seems 
to  us  quite  as  strong  a  word  as  void.  It  is  not  enough  to  say 
that,  because  the  legislature  denounced  a  penalty  upon  those 
who  transgressed  the  prohibition,  it  was  the  intention  of  that 
body  that  the  business  transacted  by  such  associations  should 
not  be  void.  It  was  plainly  the  intention  of  the  legislature 
to  go  further  than  merely  to  punish  those  who  transgressed 
the  statute,  and  to  render  all  contracts  made  by  the  associa- 
tions of  that  character  "unlawful" — nugatory,  void. 

In  further  reply  to  the  contention  that  this  is  a  Colorado 
contract,  because  the  parties  so  stipulate,  is  payable  in  Colora- 
do, and  one  of  the  parties  is  resident  in  that  state,  we  might  say 
that  the  business  which  resulted  in  the  defendant  Henni  be- 
coming a  member  of  this  association,  as  well  as  that  which 
resulted  in  the  making  of  the  loan,  was  all  transacted  in  Ne- 
braska, in  violation  of  the  statute,  by  an  agent  of  the  associa- 
tion resident  in  this  state:  Building  etc.  Assn.  v.  Bilan,  59 
Neb.  458,  81  N.  W.  308. 

The  judgment  of  the  lower  court  in  favor  of  the  plaintiff 
is  therefore  reversed,  and  the  cause  is  remanded  with  instruc- 
tions to  enter  a  judgment  in  favor  of  the  defendants. 


A  Foreign  Corporation   doing  business  in  a  state  without  com- 
plying with  and  In  defiance  of  its  laws  cannot  insist  that  its  courts, 
as  an  exercise  of  comity,  give  eCfect  to  its  contracts  with  citlzenB 
of  the  state:  Commonwealth  Mut.  Fire  Ins.  Co.  v.  Hayden,  60  Neb. 
636,  83  Am.  St.  Rep.  545,  83  N.  W.  922;  Seamens  ▼.  Temple  Co, 
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105  Mich.  400,  55  Am.  St.  Rop.  457,  63  N.  W.  408;  Swing  v.  Miinson, 
391  Pa.  St.  582,  71  Am.  St.  Rep.  772,  43  Atl.  342;  Rose  v.  Kinil»(>ily, 
89  Wis.  545.  46  Am.  St.  Rep.  855,  (52  N.  W.  526;  Oowan  v.  London 
Assur.  Co.,  73  Miss.  821,  55  Am.  St.  Rep.  535,  19  South.  298.  Cora- 
pare  Garrntt  Ford  Co.  v.  Vermont  Mfg.  Co.,  20  R.  I.  187,  78  Am. 
St.  Rep.  8.'"j2,  37  Atl.  948;  Edison  etc.  Co.  v.  Canadian  etc.  Co.,  8 
Wash.  370,  40  Am.  St  Rep.  910,  36  Pnc.  2G0;  Swing  v.  Munson, 
191  Pa.  St.  582,  71  Am.  St.  Rep.  772,  43  Atl.  342;  State  etc.  Ins. 
Assn.  V.  Brlnkley  etc.  Co.,  61  Ark.  1,  54  Am.  St.  Rep.  191,  31  S.  W. 
157;  Foster  v.  Betcher  Lumber  Co.,  5  S.  Dt^k.  57,  49  Am.  St.  K<p. 
859,  58  N.  W.  9. 


HOGG  V.  REYNOLDS. 

[61  Neb.  758,  86  N.  W.  479.] 

LANDLORD  AND  TENANT— ASSIGNMENT  OP  LEASE- 
LIABILITY  FOR  RENT.— If  a  lessee  assigns  his  whole  estate  In 
all  the  demised  premises,  the  assignee  Is  liable  to  the  lessor  for 
the  whole  of  the  rent  reserved  in  the  lease,    (p.  523.) 

LANDLORD  AND  TENANT— ASSIGNMENT  OF  LEASE.— 
COVENANT  TO  PAY  RENT  runs  with  the  land,  and  the  assignee 
of  the  lease,  being  in  privity  of  estate  with  the  landlord,  is  directly 
liable  to  him  for  the  installments  of  rents  accruing  while  the  rela- 
tion lasts,    (p.  523.) 

LANDLORD  AND  TENANT— PRIVITY  OP  ESTATE.— 
WHETHER  ASSIGNMENT  of  the  lessee's  Interest  destroys  the 
privity  of  estate  subsisting  between  him  and  the  landlord,  and 
creates  that  relation  between  the  landlord  and  the  transferee,  de- 
pends upon  the  estate  demised  and  the  estate  transferred  being 
precisely  the  same.    (p.  523.) 

LANDLORD  AND  TENANT— ASSIGNMENT  OP  LEASE- 
LIABILITY  OF  ASSIGNEE.— An  assignee  of  a  lessee's  entire  in- 
terest in  a  distinct  portion  of  leased  land  Is,  as  to  such  part,  in 
privity  of  estate  with  the  landlord,  and  liable  to  him  for  the  entire 
rent  therefor,  but  as  to  the  portion  of  the  land  not  covered  by 
the  assignment,  there  is  no  such  privity,  and  the  assignee  is  not 
liable  for  the  rent  therefor,    (p.  523.) 

Steele  Brothers    and  Hastings  &  Hall,  for  the  appellants. 

G.  P.  Sheesley,  M.  Miller,  and  C.  H.  Aldrich,  for  the  re- 
Bpondent. 

''^^  SULLIVAN,  J.  This  was  an  action  brought  by  N.  B. 
Hogg  against  George  P.  Reynolds  to  recover  the  sum  of  one 
hundred  dollars  claimed  to  be  due  as  rent  upon  a  farm 
lease.  The  jury  found  in  favor  of  the  defendant  and  judg- 
ment was  rendered  on  the  verdict.  The  facts  essential  to 
an  understanding  of  the  case  may  be  compressed  into  a 
few  sentences:  George  E.  and  N.  B.  Hogg  owned  a  section 
of  land  in  Butler  county  which  they  leased  to  D.  M.  Frey  and 
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T.  A.  Kirkpatrick  for  five  years  at  an  annual  rental  of  five 
hundred  dollars.  Afterward,  the  lessees  having  made  a  divi- 
sion between  themselves  of  the  demised  premises,  Ffey,  to 
whom  had  been  assigned  the  exclusive  right  to  use  and  occupy 
the  west  half  of  the  section,  made  a  transfer  of  his  interest 
to  the  defendant  by  the  following  indorsement  upon  the  lease : 

"Know  all  men  by  these  presents,  that  I,  D.  M.  Frey,  do 
hereby  sell,  assign,  and  set  over  to  Geo.  P.  Reynolds,  all  my 
right,  title,  and  interest  in  the  within  lease,  the  same  being 
the  privilege  of  paying  -J  half  of  the  sum  named  in  the  within 
lease,  and  the  undivided  use  of  the  west  half  of  said  section 
29,  town  13,  range  3  east,  for  the  unexpired  part  of  the  five 
years  named  within.  Witness  my  hand  this  the  day  and  year 
last  written  above. 

(Signed)     'T).  M.  FREY. 

"Witnessed  by  H.  S.  CRAIG.'* 

Under  this  arrangement  the  defendant  entered  into  pos- 
session of  the  west  half  of  the  leased  land  and  occupied  the 
same  during  the  life  of  the  lease,  paying  to  the  plaintiff,  who 
is  now  the  sole  owner  of  the  reversion,  one-half  of  the  entire 
rent  as  the  several  installments  became  due.  Kirkpatrick, 
who  held  exclusive  possession  of  the  east  half  of  the  section, 
having  failed  to  pay  his  share  of  the  last  installment  of  rent 
due  to  the  plaintiff,  this  action  was  instituted  against  Rey- 
nolds on  the  theory  that  he  had,  by  the  assignment,  succeeded 
to  the  rights  and  assumed  the  liabilities  of  Frey. 

The  doctrine  of  the  authorities  undoubtedly  is  that  ''^^ 
where  a  lessee  assigns  his  whole  estate  in  all  the  demised 
premises,  the  assignee  is  liable  to  the  lessor  for  the  whole 
of  the  rent  reserved  in  the  lease.  The  covenant  to  pay  rent 
runs  with  the  land,  and  the  assignee,  being  in  privity  of  estate 
with  the  landlord,  is  directly  liable  to  him  for  the  install- 
ments accruing  while  that  relation  exists:  Sexton  v.  Chicago 
Storage  Co.,  129  lU.  318,  16  Am.  St.  Rep.  274,  21  K  E.  920; 
Trask  v.  Graham,  47  Minn.  571,  50  N.  W.  917;  2  Taylor  on 
Landlord  and  Tenant,  8th  ed.,  sec.  436;  12  Am.  &  Eng.  Ency. 
of  I;aw,  1st  ed.,  738.  Whether  a  person  claiming  an  inter- 
est in  real  property  under  a  lessee  is  liable  upon  the  cove- 
nant to  pay  rent,  or  upon  other  covenants  running  with  the 
land,  depends  upon  the  existence  of  privity  of  estate  between 
such  person  and  the  lessor.  In  other  words,  whether  a  trans- 
fer of  the  lessee's  interest  destroys  the  privity  of  estate  sub- 
sisting between  him  and  the  landlord,  and  creates  that  rela- 
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tion  between  the  landlord  and  the  transferee,  depends  upon 
the  estate  demised  and  the  estate  transferred  being  precisely 
identical:  Sutliff  v.  Atwood,  15  Ohio  St.  186;  WoodhuU  v. 
Rosenthal,  61  N".  Y.  383;  1  Parsons  on  Contracts,  8th  ed., 
♦231;  Tiedeman  on  Real  Property,  sec.  182;  1  Washburn  on 
Real  Property,  5th  ed.,  541.  The  estate  vested  by  the  lease 
in  Frey  was  an  undivided  interest  for  a  term  of  years  in 
the  whole  of  the  land.  The  estate  transferred  by  Frey  to 
Reynolds  was  an  exclusive  right  for  a  limited  period  to  use 
and  occupy  the  whole  of  the  west  half  of  the  land.  The  legal 
effect  of  the  division  of  the  property  between  the  lessees  was 
to  make  each,  during  the  term,  the  sole  owner  of  a  specific 
moiety.  Prey,  by  the  arrangement  between  himself  and  Kirk- 
patrick,  became  possessed  of  the  entire  interest  of  both  les- 
sees in  the  west  half  of  the  section;  and  the  assignment  of 
this  interest  to  the  defendant  established  between  him  and 
the  plaintiff  a  privity  of  estate  as  to  a  distinct  part  of  the 
land.  Having  previously  relinquished  his  interest  in  the  east 
half  of  the  section,  it  is  quite  evident  that  Frey  had  neither 
the  power  nor  purpose,  by  the  assignment  written  on  the 
lease,  to  transfer  '^®*  to  the  defendant  any  right  or  inter- 
est in  that  part  of  the  demised  premises.  Being  possessed 
of  the  whole  estate  of  both  lessees  in  part  of  the  land,  the 
defendant  was  liable  to  the  plaintiff  for  a  proportionate  share 
of  the  rent :  Fulton  v.  Stuart,  2  Ohio,  216,  15  Am.  Dec.  542 ; 
Curtis  V.  Spitty,  1  Bing,  N.  C.  756;  Van  Rensselaer  v.  Brad- 
ley, 3  Denio,  135,  45  Am.  Dec.  451;  Woodhull  v.  Rosenthal, 
61  N.  Y.  382;  Babcock  v.  Scoville,  56  111.  461.  In  the  last- 
mentioned  case  it  is  said,  page  467:  "Where  a  covenant  run- 
ning with  the  land  is  divisible  in  its  nature,  if  the  entire 
interest  in  different  parcels  of  the  land  passes  by  assign- 
ment to  different  individuals,  the  covenant  will  attach  upon 
each  parcel  pro  tanto,  and  the  assignee  will  be  answerable  for 
his  proportion  only  of  any  charge  upon  the  land,  which  was 
a  common  burden  upon  the  whole."  In  Van  Rensselaer  v. 
Bradley,  3  Denio,  135,  45  Am.  Dec.  451,  the  rule  with  respect 
to  the  apportionment  of  rent  in  cases  like  the  one  before  us 
is  thus  stated  by  Mr.  Justice  Jewett:  "The  rent  must  be 
apportioned,  when  the  landlord  seeks  to  recover  of  an  assignee 
for  a  part  of  the  premises  according  to  the  value  of  the  land, 
and  it  is  the  business  of  the  jury  upon  evidence  produced  to 
apportion  the  rent  to  the  value  of  the  land."  No  case  hold- 
ing a  contrary  doctrine  has  been  brought  to  our  attention. 
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and  it  is  believed  none  can  be  found.  The  defendant  hav- 
ing paid  one-half  of  each  installment  of  rent  maturing  'after 
the  assignment  was  executed,  and  there  being  no  evidence  to 
show  that  he  was  liable  for  more,  the  verdict  was  necessarily- 
right,  and  the  judgment  must,  therefore,  be  affirmed. 


The  Assignment  of  Leases  is  discussed  in  tlie  monographic  note 
to  Washington  Natural  Gas  Co.  v.  Johnson,  10  Am.  St.  Rep.  575- 
565;  Tradesman  Pub.  Co.  v.  Knoxville  Car  Wheel  Co.,  95  Teun. 
634,  49  Am.  St.  Rep.  943,  32  S.  W.  1097.  The  assignee  of  a  lease- 
hold estate  is  liable  for  the  rent  according  to  the  terms  of  the 
lease,  but  the  fact  of  his  liability  does  not  discharge  the  original 
tenant  from  his  covenant  to  pay  rent:  Grommes  v.  St.  Paul  Trust 
CO;,  147  111.  634,  87  Am.  St  Rep.  248,  35  N.  E.  820.  A  privity 
of  estate  is  created  between  the  original  lessor  and  the  assignee: 
Bell  V.  American  Protective  League,  163  Mass.  558,  47  Am.  St. 
Rep.  481.  40  N.  E.  857;  Sexton  v.  Chicago  Storage  Co.,  129  111.  318, 
16  Am.  St.  Rep.  274,  21  N.  E.  920. 

Covenants  Running  with  the  Land  are  discussed  in  the  mono- 
graphic note  to  Geiszler  v.  De  Graaf,  82  Am.  St  Bep.  661-660. 


BEOWN  V.   NEILSOK 

[61  Neb.  765,  86  N.  W.  498.] 

LIEN  ON  PROPERTY  NOT  IN  EXISTENCE— CREATION 
BY  LEASE.— A  provision  in  a  lease  that  all  property  belonging  to 
the  lessee  that  shall  be  on  the  leased  premises,  or  shall  be  brought 
thereon  by  him  during  the  term  of  the  lease,  shall  b.e  holden  as 
security  for  the  rent  reserved,  until  It  Is  paid,  and  shall  be  and 
remain  a  lien  from  year  to  year  until  payments  for  the  rents  for 
the  entire  term  have  been  fully  discharged  and  paid.  Is  Ineffectual 
to  create  a  lien,  legal  or  equitable,  in  favor  of  the  landlord  for 
rent  due  and  in  arrears  on  the  crops  grown  thereafter  on  the 
leased  premises,  and  on  other  property  not  In  being  at  the  time 
and  thereafter  brought  on  the  leased  premises  by  the  lessee,  (pp. 
526,  634.) 

LIEN  ON  PROPERTY  NOT  IN  BEING.— STIPULATIONS 
IN  A  LEASE  are  ineffectual  to  create  a  lien,  legal  or  equitable, 
In  favor  of  the  landlord  for  rents  due  and  In  arrears  on  crops 
thereafter  grown  upon  the  leased  premises,  or  on  property  brought 
thereon  by  the  lessee,  but  not  in  esse  at  the  time  of  the  execution 
of  the  lease,    (p.  534.) 

J.  P.  Breen  and  C.  S.  Lobingier,  for  the  appellant, 

Duffie,  Gaines  &  Kelby,  for  the  respondents. 

"^^  HOLCOMB,  J.  Suit  was  instituted  by  the  plaintiff  be- 
low, appellant  here,  for  the  recovery  of  the  sum  of  nine 
hundred  dollars,  alleged  to  be  due  as  rental  for  the  use  of 
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a  farm  occupied  by  defendants  Neilson,  appellees,  as  tenants 
under  a  written  lease  for  a  term  of  years.  The  rent  claimed 
to  be  due  was  for  the  full  year  beginning  March  1,  1895,  and 
the  first  half  of  the  year  beginning  March  1,  1896.  The  lease 
of  the  premises,  upon  which  plaintiff  based  his  right  of  ac- 
tion, '^"^  was  executed  October  30,  1893,  and  being  for  the 
term  of  four  years,  commencing  on  the  first  day  of  March, 
1894,  In  the  petition.  Joined  with  the  allegations  for  a  re- 
covery of  a  money  judgment,  the  plaintiff  pleaded  a  certain 
stipulation  contained  in  the  lease  which,  it  is  averred,  gave 
to  him  a  lien  in  equity  on  all  the  property  of  whatsoever 
description  on  the  leased  premises  or  brought  thereon  and 
belonging  to  the  lessees,  as  security  for  the  rent  due  and  in 
arrears  under  the  terms  of  the  lease ;  and  prayed  a  decree  es- 
tablishing  a  lien  upon  all  such  property  for  the  amount  for 
which  judgment  should  be  rendered  in  the  action.  On  plain- 
tiff's application  a  restraining  order  was  also  issued  enjoining 
the  lessees  from  transferring  or  removing  any  of  their  prop- 
erty from  the  leased  premises.  The  answer  denied  the  right 
of  the  plaintiff  to  a  lien  on  any  of  the  defendants'  property 
for  any  sum,  and  raised  other  issues  not  here  necessary  to 
further  notice.  On  the  trial  of  the  case,  the  plaintiff  recov- 
ered a  judgment  for  the  amount  prayed,  with  interest,  but 
was  denied  any  relief  on  his  application  to  have  the  amount 
found  due  to  be  a  lien  on  the  defendants'  personal  property, 
as  prayed  for  in  his  petition.  From  the  finding  and  decree 
denying  him  a  lien,  he  appeals. 

The  clause  in  the  lease,  which  is  made  the  foundation  for 
the  plaintiff's  claim  to  the  enforcement  of  a  specific  lien  in 
his  favor  on  all  the  property  of  the  defendants  Neilson  on 
the  leased  premises,  is  as  follows:  "And  it  is  further  express- 
ly agreed  and  understood  by  and  between  the  parties  hereto, 
that  all  property  of  every  name,  character  and  description, 
belonging  to  said  parties  of  the  second  part,  that  shall  be  on 
said  premises  or  brought  thereon  by  said  second  parties,  dur- 
ing the  term  of  this  lease,  shall  be  holden  as  security  for 
the  payment  of  the  rents  above  reserved  until  all  be  paid, 
and  the  same  shall  be  and  remain  a  lien  upon  the  same  from 
year  to  year,  until  said  payments  of  the  rents  for  said  entire 
term  have  been  fully  discharged  and  paid.*'  Under  these 
sweeping  provisions  the  plaintiff  contends  that  he  is  entitled 
"^^  to  have  a  lien  decreed  in  his  favor  for  the  amount  for 
which  he  obtained  judgment,  on  all  personal  property  of  all 
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kinds  belonging  to  the  lessees,  which  they  had  belonging  to 
them  on  the  leased  premises  at  the  time  of  the  service  of  the 
restraining  order,  issued  as  aforesaid.  Just  what  this  prop- 
erty is,  is  more  or  less  involved  in  doubt,  but  it  is  claimed  by 
appellant  that  a  schedule  of  property  and  claim  of  exemption, 
filed  by  the  lessee  with  the  sheriff  of  the  county,  who  appears 
to  have  been  about  to  levy  an  execution  thereon  in  another 
action,  furnishes  sufficient  evidence  as  to  the  description  and 
identity  of  the  property  to  which  his  lien  should  attach.  The 
claim  of  exemption  was  made  by  the  lessee  as  the  head  of  a 
family,  and  filed  with  the  sheriff  after  the  issuance  of  the 
restraining  order  in  the  case  at  bar.  In  it  the  defendant 
claimed  his  specific  exemptions  allowed  him  by  statute,  and 
in  addition  thereto  property  of  the  value  of  five  hundred 
dollars,  he  being,  as  alleged,  the  head  of  a  family  engaged  in 
the  business  of  agriculture  and  having  no  lands  or  town  lots. 
The  schedule  of  property  showed  items  of  personal  property 
ordinarily  bel(jnging  to  one  engaged  in  agriculture,  such  as 
cattle,  horses,  agricultural  implements,  and  household  goods; 
also  about  fifty  acres  of  growing  corn  and  about  thirteen  hun- 
dred bushels   of  corn  in   the  crib. 

It  is  suggested  by  counsel  for  defendants  that  a  stipula- 
tion of  the  character  under  consideration  cannot  in  equity  be 
extended  to  cover  and  include  the  exempt  property  of  the  de- 
fendant allowed  by  law  as  the  head  of  a  family  engaged  in 
the  business  of  agriculture,  citing  in  support  thereof,  Vinson 
v.  Hallowell,  10  Bush,  538,  and  Selling  v.  Gunderman,  35 
Tex.  544.  We  prefer  to  address  ourselves  to  the  principal 
question  presented  by  the  appeal,  and  that  is,  whether  a  valid 
lien  may  be  created  on  any  property  by  the  method  adopted 
in  this  case ;  and,  if  so,  in  what  manner  can  the  lien  be  made 
effective.  Whether  any  of  the  property  was  in  existence  at 
the  date  of  the  execution  of  the  lease  is  doubtful.  Certain 
it  is  that  all  of  it  was  unidentified  and  in  no  way  described 
"^^^  in  the  instrument,  except  as  it  might  afterward  be 
brought  on  the  leased  premises;  and  for  the  most  part  the 
property  consisted  of  growing  corn  and  corn  in  the  crib,  not 
in  existence  until  some  time  after  the  defendant  occupied  the 
leased  premises,  under  the  lease  by  which  plaintiff  claims. 

Plaintiff's  counsel,  in  his  opening  brief,  concedes  that  the 
instrument  conveyed  no  present  lien  on  the  property  of  the 
lessee  afterward  raised  or  brought  on  the  demised  premises; 
but  contends  that  the  stipulation  quoted  should  be  construed 
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as  an  agreement  by  the  lessee  to  give  a  lien  on  all  such  prop- 
erty, after  being  brought  on  the  premises,  which  ought  to 
be  enforced  in  equity  in  a  suit  to  collect  the  rents  in  arrears, 
by  a  decree  in  the  nature  of  specific  performance,  in  pursu- 
ance of  the  familiar  maxim  that  "equity  regards  as  done  that 
which  ought  to  be  done.**  In  the  reply  brief  by  different 
counsel  it  is  argued  that  the  rule  first  stated  is  not  broad 
enough,  and  that  the  instrument  itself,  and  by  virtue  of  its 
own  force,  should  be  treated  as  creating  a  lien  or  mortgage 
on  the  property,  although  not  in  existence  at  the  time  of  the 
execution  of  the  lease,  and  which  attaches  as  an  equitable 
lien  when  the  property  comes  into  being  and  within  the 
terms  of  the  stipulation,  and  that  the  lien  is  capable  of  en- 
forcement in  a  court  of  equity.  The  stipulation  does  not 
comprehend,  within  its  meaning,  that  the  lessee  will,  after 
the  property  is  acquired,  execute  a  mortgage  or  other  instru- 
ment encumbering  the  property  for  the  benefit  of  the  lessor. 
No  original  and  independent  contract  creating  a  new  lien 
can  be  inferred  as  the  intention  and  contemplation  of  the 
parties,  without  doing  violence  to  the  language  used.  It  does 
not  purport  to  be  an  agreement  to  give,  in  the  future,  a  lien 
on  the  property  then  owned  by  the  lessees  on  the  leased  prem- 
ises; but,  by  its  own  terms  and  provisions,  the  instrument 
evidences  an  attempt  to  establish  a  lien  in  future  on  prop- 
erty at  the  time  not  in  esse.  It  is  a  contract,  or  attempt 
at  contract,  for  a  sale  and  transfer  by  way  of  mortgage,  and 
not  a  contract  to  ''^^^  give  a  mortgage.  If  it  is  ineffectual 
to  create  a  lien  on  the  after-acquired  property,  we  are  of 
the  opinion  that  it  cannot,  under  any  well-recognized  rule,  be 
made  the  foundation  for  a  decree  in  the  nature  of  specific 
performance,  conceding  that,  in  a  proper  case,  a  court  of 
equity  will  decree  specific  performance  of  a  contract  of  a 
sale  of,  or  to  give  a  mortgage  on,  chattel  property.  Unless 
the  stipulation  under  consideration  in  the  instrument  can  be 
upheld  as  creating,  in  favor  of  the  lessor,  a  lien,  legal  or 
equitable,  on  the  crops  grown  on  the  leased  premises,  or  on 
property  brought  thereon  after  the  execution  of  the  lease, 
we  think  it  must  entirely  fail  as  having  any  vitality  or  force 
for  any  purpose.  It  is  not  argued,  nor  will  it  be  seriously 
contended,  that  the  clause  quoted  conveys  any  legal  interest 
in  or  lien  on  the  property  of  the  lessee  not  then  in  existence 
or  owned  by  him,  but  which  was  afterward  brought  into  exist- 
ence and  on  the  leased  premises.    The  authorities  are  unani- 
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mous  that  a  legal  estate  or  interest  cannot  be  conveyed  in 
property  which  has  no  existence.  The  question  then  is,  Will 
such  an  agreement  create  a  lien  of  an  equitable  character, 
attaching  to  the  property  when  it  comes  into  existence  and 
is  brought  within  the  terms  of  the  stipulation  in  other  re- 
spects? On  this  the  authorities  are  divided.  The  exact  na- 
ture of  the  contract,  therefore,  becomes  material  in  arriving 
at  a  proper  conclusion.  Such  a  contract  is  usually  defined 
as  executory  in  character,  requiring  something  further  to 
be  done  in  the  future  by  the  parties  thereto,  before  a  good 
title  will  pass  to  and  be  perfected  in  the  lessor  or  mortgagee. 

In  an  early  case,  and  one  that  is  frequently  cited  by  the 
courts  holding  to  the  doctrine  that  property  not  in  esse  is 
not  the  subject  of  transfer  by  way  of  mortgage,  it  is  said, 
regarding  the  nature  of  such  a  contract:  "A  stipulation  that 
future  acquired  property  shall  be  holden  as  security  for  some 
present  engagement  is  an  executory  agreement,  of  such  a 
character  that  the  creditor  with  whom  it  is  made  may,  under 
it,  take  the  property  into  ''^'^^  his  possession,  when  it  comes 
into  existence,  and  is  the  subject  of  transfer  by  his  debtor, 
and  hold  it  for  his  security;  and  whenever  he  does  so  take 
it  into  his  possession  before  any  attachment  has  been  made 
of  the  same,  or  any  alienation  thereof,  such  creditor,  under 
his  executory  agreement,  may  hold  the  same;  but,  until  such 
an  act  done  by  him,  he  has  no  title  to  the  same;  and  that, 
such  act  being  done,  and  the  possession  thus  acquired,  the 
executory  agreement  of  the  debtor  authorizing  it,  it  will 
then  become  holden  by  virtue  of  a  valid  lien  or  pledge.  The 
executory  agreement  of  the  owner,  in  such  case,  is  a  continu- 
ing agreement,  so  that  when  the  creditor  does  take  posses- 
sion under  it,  he  acts  lawfully  under  the  agreement  of  one 
then  having  the  disposing  power,  and  this  makes  the  lien 
good":  Moody  v.  Wright,  13  Met.  17,  32,  46  Am.  Dec.  706. 

In  deciding  the  validity  of  a  contract  executory  in  char- 
acter, under  which  a  lien  was  claimed,  this  court,  in  an  early 
case  (Lanphere  v.  Lowe,  3  Neb.  131,  138),,  citing  with  ap- 
proval a  decision  of  the  supreme  court  of  Massachusetts,  held 
that  a  valid  lien  could  not  thus  be  created.  Gantt,  J.,  speak- 
ing of  a  stipulation  in  a  lease  of  real  estate  similar  to  the 
one  under  consideration,  says:  "But  it  was  an  eJffort  on  the 
part  of  the  defendant  to  create  a  lien,  somewhat  in  the  na- 
ture of  a  chattel  mortgage,  upon  a  something  not  in  esse. 
Can  a  valid  charge  be  made  upon  a  thing  not  in  existence? 
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I  think  it  cannot.  It  is  a  very  ancient  rule  of  law  that  a 
man  cannot  grant  or  charge  that  which  he  has  not;  and  in 
Jones  V.  Richardson,  .10  Met.  488,  it  is  said  that  this  *is  a 
maxim  of  law  too  plain  to  need  illustration,  and  which  is 
fully  supported  by  all  the  authorities':  Bacon's  Abridgment, 
'Grants,'  D,  2;  Codman  v.  Freeman,  3  Cush.  309;  2  Kent's 
Commentaries,  703;  Head  v.  Goodwin,  37  Me.  187;  Robinson 
V.  Macdonnell,  5  Maule  &  S.  228;  Chynoweth  v.  Tenney, 
10  Wis.  *400.  This  doctrine  is  applied  to  mortgages  of 
goods  which  may  be  subsequently  acquired  by  the  mortgagee; 
it  is  equally  applied  to  sales  of  personal  property,  and  rights 
of  property:  ''''*  Chesley  v.  Josselyn,  7  Gray,  490;  Rice  v. 
Stone,  1  Allen,  569.'' 

And  again,  after  mature  consideration,  the  doctrine  enun- 
ciated in  the  Lanphere  case  was  approved,  followed,  and  re- 
iterated in  New  Lincoln  Hotel  Co.  v.  Shears,  57  Neb.  478, 
73  Am.  St.  Rep.  524,  78  N.  W.  25.  Speaking  on  the  same 
subject,  says  Cobb,  J.,  who  delivered  the  opinion  of  the  court 
in  Cole  v.  Kerr,  19  Neb.  553,  555,  26  N.  W.  598:  "There  is, 
to  say  the  least  of  it,  great  confusion  of  the  authorities  on 
the  point  being  considered,  but  after  a  careful  examination 
of  those  cited  on  either  side  in  this  case  I  have  reached  the 
conclusion  that,  as  a  question  of  law,  the  lien  of  a  chattel 
mortgage  of  a  crop  of  corn  not  planted  at  the  time  of  its 
execution  and  delivery  will  not  attach  to  the  corn  when  it 
comes  into  existence  until  it  is  seized  by  the  mortgagee,  or 
until,  in  the  language  of  a  member  of  the  court  in  the  case 
of  Holroyd  v.  Marshall,  10  H.  L.  Cas.  191,  *a  new  interven- 
ing act.'  Until  then  it  remains  a  mere  license,  and  until 
acted  upon  it  conveys  neither  a  lien  nor  a  right  of  property 
which  the  mortgagee  can  assert  against  a  purchaser  or  exe- 
cution creditor  of  the  mortgagor." 

The  authorities  appear  to  be  almost,  if  not  entirely,  unani- 
mous in  support  of  the  rule  announced  in  the  case  last  cited, 
to  the  effect  that  no  legal  estate  or  interest  in  or  lien  upon 
property,  not  in  existence  at  the  time  of  the  execution  of  the 
instrument,  passes  to  the  grantee  therein  named  by  virtue 
of  the  instrument  itself;  and  that  the  agreement,  purporting 
to  convey  the  property  or  give  a  lien  on  such  property,  when 
not  in  existence,  is  executory  in  character,  in  the  nature  of 
a  license  or  continuing  agreement  requiring  a  further  and 
new  act  in  order  to  transfer  any  legal  title  or  lien  to  the 
grantee  or  mortgagee.     In  addition  to  the  authorities  cited 
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in  the  two  decisions  of  this  court,  heretofore  quoted  from, 
the  following  are  directly  in  point:  Chapman  v.  Weimer,  4 
Ohio  St.  481;  Long  v.  Hines,  40  Kan.  220,  10  Am.  St.  Eep. 
■  192,  19  Pac.  796 ;  Lunn  v.  Thornton,  1  Man.,  G.  &  S.  379,  50 
Eng.  Com.  Law,  379;  Williams  v.  Briggs,  11  E.  I.  476,  23 
Am.  Eep.  518,  and  cases  therein  cited. 

'''^  The  more  difficult  question,  as  heretofore  stated,  arises 
with  respect  to  an  equitable  lien  being  thus  created,  which 
attaches  to  the  property  when  it  comes  into  being,  and  title 
thereto  is  acquired  by  the  grantor,  and  regarding  which  there 
exists  an  irreconcilable  conflict  in  the  authorities.  It  is  con- 
tended by  Counsel  for  plaintiff  in  the  case  at  bar,  and  held 
by  many  respectable  authorities,  that  notwithstanding  the 
property,  on  which  he  seeks  a  lien,  was  not  in  esse  when  the 
lease  was  executed,  that  after  the  crops  were  raised  on  the 
demised  premises,  belonging  to  the  lessor,  and  still  remaining 
thereon,  a  lien  in  equity  attached-  thereto,  the  enforcement 
of  which  should  be  permitted  by  resort  to  and  the  application 
of  equitable  rules  and  principles.  The  same  argument,  of 
course,  applies  to  the  other  personal  property  afterward  ac- 
quired and  subsequent  to  the  execution  of  the  lease  brought  on 
the  premises.  What  counsel  contends  for  amounts  substan- 
tially to  the  enforcement  of  a  landlord's  lien,  not  only  on  the 
crops  grown  on  the  leased  premises,  but  also  on  all  the  per- 
sonal property  of  the  lessee  brought  thereon,  after  the  exe- 
cution of  the  lease,  without  any  statutory  authority  therefor. 
This  is  sought  to  be  accomplished  by  the  very  general  terms 
of  the  stipulation  in  the  lease  heretofore  quoted.  It  is  ad- 
mitted that  no  legal  title  passed  when  the  lease  was  signed, 
and  that  there  then  existed  no  property  on  which  a  lien  could 
operate.  But  it  is  said  that  the  stipulation  will  in  equity 
establish  what  in  law  it  is  incapable  of  doing — that  is,  al- 
though under  the  law  no  valid  interest  or  lien  passes  to  the 
lessor,  yet  an  equitable  lien  arises  in  his  favor  and  attaches 
to  the  property  when  it  comes  into  existence;  that,  notwith- 
standing it  is  void  in  law — without  a  new  act — it  is  valid  in 
equity;  that,  by  the  application  of  the  equitable  doctrine  con- 
tended for,  a  valid  equitable  lien  may  be  created,  not  only 
on  the  crops  raised  on  the  leased  premises  for  the  year  in 
which  the  lease  was  executed,  but  also  as  many  years  there- 
after as  the  term  of  the  lease  covers — two,  five,  ten,  or  a 
quarter  of  a  century;  ''''*  and  that  such  lien  covers  not  only 
ithe  crops  raised  on  the  premises,  but  as  well  all  other  prop- 


638  American  State  Reports,  Vol.  87.      [Nebraska, 

erty  acquired  and  brought  thereon  by  the  lessee.  We  do 
not  think  this  can  be  accomplished  by  the  application  of  any 
sound  equitable  principle. 

In  the  view  of  the  case  now  under  consideration,  the  ex- 
pression of  Cobb,  J.,  in  Cole  v.  Kerr,  19  Neb.  553,  26  N.  W. 
698,  becomes  pertinent.  "Soil  alone,'*  says  he,  "does  not 
produce  crops  of  com  in  this  degenerate  age,  if  it  ever  did. 
It  now  requires,  in  addition  to  soil  and  seed,  labor  both  of 
man  and  beast.  So  that  the  proposition  that  a  sale  or  mort- 
gage of  a  crop  of  corn  not  yet  planted  carries  with  it  a  prop- 
erty in  or  lien  upon  such  crop,  to  attach  and  come  into  effi- 
cacy without  'a  new  intervening  act,*  upon  the  crops  coming 
into  existence,  carries  with  it  the  proposition  that  a  man  may 
mortgage  his  labor  to  be  performed — something  which  I  never 
heard  contended  for  in  this  country,  but  which  is  a  right 
which,  under  the  name  of  peonage,  is  recognized  in  our  sister 
republic  to  the  south  of  us." 

In  New  Lincoln  Hotel  Co.  v.  Shears,  57  Neb.  478,  73  Am. 
St.  Rep.  524,  78  N.  W.  25,  it  was  contended  by  those  arguing 
for  the  validity  of  a  clause  in  a  lease,  similar  in  its  general 
terms  to  those  in  the  present  case,  that  the  subsequent  mort- 
gagees of  the  property,  who  it  is  admitted  had  notice  of  the 
provisions  for  a  lien  in  the  lease,  could  not,  therefore,  ques- 
tion its  validity.  To  this  it  is  observed  by  Ryan,  C. :  "We 
cannot  see  that  the  validity  of  the  provision  of  the  lease  is 
affected  by  this  consideration.  Whether  or  not  a  chattel 
mortgage  or  its  equivalent  can  be  made  so  as  to  affect  future 
acquired  property  is  a  question  entirely  dependent  upon  gen- 
eral principles  independent  of  statute."  In  Steele  v.  Ashen- 
felter,  40  Neb.  770,  42  Am.  St.  Rep.  694,  59  N.  W.  361,  Post, 
J.,  speaking  for  the  court  on  the  same  subject,  says:  "It  will 
be  seen  from  this  statement  that  the  question  presented  is, 
whether,  as  against  Hale,  the  execution  plaintiff,  the  mort- 
gage includes  the  after-acquired  property  of  the  mortgagor. 
The  question  thus  presented  is  one  upon  which  the  authori- 
ties are  by  '^'^'^  no  means  harmonious.  The  doctrine  of  Hol- 
royd  V.  Marshall,  10  H.  L.  Cas.  191,  has  been  recognized  by 
many  of  the  courts  in  this  country.  In  those  jurisdictions 
the  rule  is  that  while  at  law  a  mortgage  of  after-acquired 
property  confers  no  rights  as  against  purcnasers  and  attaching 
creditors,  in  equity  it  is  effectual  to  charge  the  property, 
when  acquired  by  the  mortgagor,  with  an  equitable  lien,  which 
will  prevail  not  only  as  against  the  latter,  but  also  as  against 
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attaching  creditors.  The  distinction  above  noted  between  the 
rule  at  law  and  in  equity  can  of  course  have  no  place  under 
our  practice  where  the  two  remedial  systems  are  blended  into 
one.  Therefore,  if  the  corporation,  for  which  the  plaintiff 
stands,  by  its  mortgage  acquired  a  lien  which  is  enforceable 
in  equity  as  against  the  execution  plaintiff,  such  lien  is  avail- 
able to  him  in  this  action.  If  the  question  was  an  open  one 
in  this  state,  the  cases  which  recognize  the  rule  in  Holroyd 
V.  Marshall,  10  H.  L.  Cas.  191,  would  be  entitled  to  great 
consideration,  but  we  regard  it  as  settled  by  the  case  of  Cole 
V.  Kerr,  19  Neb.  553,  26  N.  W.  598,  in  which  it  is  distinctly 
held  that  a  njortgage  of  a  crop  to  be  planted  conveyed  no 
lien  upon  crops  subsequently  raised  by  the  mortgagor  as 
against  judgment  creditors  of  the  latter." 

Says  the  supreme  court  of  Wisconsin,  in  Chynoweth  v.  Ten- 
ney,  10  Wis.  (397,  403),  341,  346:  '^ut  it  is  contended 
further  that,  although  this  interest  may  be  inoperative  at 
law,  yet  that  it  was  effectual  to  establish  an  equitable  lien, 
and  the  decision  of  Judge  Story,  in  Mitchell  v.  Winslow,  2 
Story,  630,  Fed.  Cas.  No.  9673,  and  the  authorities  by  him 
cited,  are  relied  on  to  support  this  position.  But  we  think 
the  doctrine  of  this  case  had  been  so  fully  denied  by  subse- 
quent cases  that  it  cannot  be  considered  as  law:  Citing  a 
number  of  cases.  And  in  Congreve  v.  Evetts,  10  Ex.  307, 
Parke,  B.,  says  that  such  a  conveyance  'gave  no  legal  title, 
nor  even  equitable  title,  to  any  specific  goods.'  Other  cases, 
to  the  same  effect,  might  be  cited,  but  we  deem  it  unneces- 
eary."  The  rule  adopted  by  the  Wisconsin  court,  just  cited, 
has  been  approved  and  followed  in  '^'^'^  Farmers'  Loan  Co.  v. 
Commercial  Bank,  11  Wis.  (207),  215;  Single  v.  Phelps,  20 
Wis.  (398),  419;  Mowry  v.  White,  21  Wis.  417;  Lemson  v. 
Moffat,  61  Wis.  153,  21  N.  W.  62,  and  other  cases.  See,  also, 
Hutchinson  v.  Ford,  9  Bush,  318,  15  Am.  Rep.  711 ;  Blanchard 
V.  Cooke,  144  Mass.  207,  11  K  E.  83. 

Loftin  V.  Hines,  107  N.  C.  360,  12  S.  E.  197,  is  a  case  in- 
volving the  validity  of  a  lien  by  virtue  of  an  instrument  in  the 
nature  of  a  mortgage  on  crops  to  be  grown  two  or  three  years 
in  the  future,  in  which  it  is  stated  in  the  syllabus :  "A  mort- 
gage executed  in  1888  on  crops  to  be  cultivated  during  1889, 
1890,  and  1891,  conveys  no  title,  legal  or  equitable,  which  can 
be  enforced  by  claim  and  delivery."  And  in  the  opinion 
says  Clark,  J.,  voicing  the  views  of  the  court:  'TJnless  said 
mortgage  conveyed  to  the  plaintiff  either  a  legal  or  equitable 
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title  to  the  crop  of  1889,  the  plaintiff  cannot  recover.  It  is 
held  by  Davis,  J.,  in  Wooten  v.  Hill,  98  K  C.  52,  3  S.  E.  846 : 
'The  authorities  do  not  warrant  the  conveyance  of  an  ijulefi- 
nitely  prospective  unplanted  crop,  and  we  think  it  should  be 
limited  to  crops  planted,  or  about  to  be  planted,  as  the  crops 
next  following  the  conveyance';  that  is,  the  crops  of  the  year 
current  when  the  mortgage  is  executed.  This  case  is  to  the 
Baine  purport  as  the  opinion  by  Pearson,  C.  J.,  in  Mastin  y. 
Marlow,  66  N".  C.  695,  and  it  has  been  cited  and  approved  by 
Smith,  C.  J.,  in  State  v.  Harris,  98  N.  C.  733,  4  S.  E.  633, 
by  Shepherd,  J.,  in  Smith  v.  Coor,  104  N.  C.  139,  10  S.  E.  466, 
and  by  Avery,  J.,  in  Taylor  v.  Hodges,  105  N.  C.  344,  11  S. 
E.  156.  We  think  the  mortgage  was  invalid  as  a  conveyance 
of  title,  either  legal  or  equitable,  to  the  crop  of  1889,  and  the 
proceeding  by  claim  and  delivery  must  fail."  It  seems  in  that 
state  that  a  valid  mortgage  may  be  executed  on  unplanted 
crop  for  the  current  year. 

In  an  early  English  case  the  rule  is  stated  as  follows :  "That, 
if  the  agreement  was  to  mortgage  certain  specific  furniture, 
of  which  the  corpus  was  ascertained,  that  would  constitute 
an  equitable  title  in  the  defendant  so  as  to  prevent  its  passing 
to  the  assignees  of  the  insolvent,  '''^^  and  then  the  assignment 
would  make  that  equitable  title  a  legal  one  but  if  it  was  only 
an  agreement  to  mortgage  furniture  to  be  subsequently  ac- 
quired— to  give  a  bill  of  sale  at  a  future  day  of  the  furniture 
and  other  goods  of  the  insolvent — then  it  would  cover  no  spe- 
cific furniture,  and  would  confer  no  right  in  equity'*:  Mogg 
T.  Baker,  3  Mees.  &  W.  194. 

The  natural  and  logical  deduction  to  be  made  from  the  au- 
thorities above  cited  is  that  the  agreement  under  which  the 
plaintiff  claims,  being  executory  in  its  nature  and  not  fully 
executed,  is  insufficient  to  pass  any  legal  interest  in,  or  equi- 
table lien  on,  the  property  on  which  the  lien  is  claimed,  be- 
cause not  then  in  existence,  and  that  the  trial  court  committed 
no  error  in  denying  the  plaintiff  any  relief  by  way  of  enforce- 
ment of  a  specific  lien  thereon  for  the  amount  for  which  he 
obtained  judgment.  Our  court  has  long  been  committed  to 
this  doctrine,  and  there  appears  no  sufficient  reason  to  depart 
therefrom.  Our  code  has  blended  the  remedies  at  law  and  in 
equity,  both  of  which  are  now  to  be  administered  by  one  form 
of  action,  denominated  a  civil  action.  It  is  a  familiar  maxim 
that  "equity  follows  the  law."  Applying  this  maxim,  it  is 
frequently  held  that  a  contract  imposing  no  legal  obligation 


May,  1901.]  Brown  v.  Neilson.  535 

cannot  be  enforced  in  equity:  Snell  on  Principles  of  Equity, 
17;  this  rule,  of  course,  having  its  proper  application  and 
limitations.  The  contract  in  the  present  instance  is  not  the 
result  of  a  mistake  or  failure  of  the  parties  to  correctly  ex- 
press their  intentions  in  the  stipulation  creating  the  alleged 
lien.  It  amounts  only  to  a  mere  license,  which  to  become  ef- 
fective for  the  purpose  of  creating  a  valid  lien  requires  a 
change  of  possession  of  the  property  when  or  after  acquired. 
Until  a  new  act  intervenes,  no  sufficient  title  passes  to  the 
lessor  which  he  can  enforce  at  law  or  in  equity,  nor  is  he  en- 
titled to  relief  by  the  application  of  any  recognized  rule  of 
equity,  under  the  doctrine  of  specific  performance. 

In  the  examination  of  the  case  we  have  not  been  unmindful 
'''^'^  of  the  authorities  to  which  our  attention  has  been  di- 
rected, as  well  as  many  others  examined  in  our  consideration 
of  the  questions  involved,  in  support  of  the  plaintiff's  conten- 
tion that  the  stipulation  creates  in  his  favor  an  equitable  lien 
which  ought  to  be  recognized.  This  line  of  cases  is  not  in 
harmony  with  the  doctrine  of  this  court,  as  heretofore  ex- 
pressed, and  must,  for  that  reason,  be  disregarded  as  author- 
ity. The  precedents  which  we  have  heretofore  established 
should,  in  our  judgment,  be  followed  and  adhered  to. 

It  is  claimed  by  appellant  that  the  affidavit  and  claim  of  ex- 
emption made  by  the  lessee,  heretofore  referred  to,  estab- 
lished a  ratification  and  affirmation  of  the  lien  of  the  plaintiff 
under  his  lease.  The  affidavit  was  made  in  another  case,  and 
in  no  wise  was  related  to,  or  connected  with,  the  contract  of 
lease,  except  as  it  referred  to  it  as  being  a  paramount  lien  on 
the  property.  It  was  made  and  filed  with  the  sheriff  holding 
an  execution  to  save  the  property  from  levy  on  the  ground 
that  it  was  exempt  under  the  statute.  After  claiming  his 
specific  exemptions,  which  were  enumerated,  the  appellee 
stated  that  certain  growing  corn,  describing  it,  and  a  quantity 
of  corn  in  the  crib,  was  claimed  under  the  statutory  exemp- 
tion of  property  of  the  value  of  five  hundred  dollars,  the  affi- 
ant not  being  the  owner  of  lands  or  lots,  and  that  all  of  said 
property  (i.  e,,  the  property  claimed  under  the  exemption  of 
five  hundred  dollars  in  value)  "is  encumbered  by  and  subject 
to  a  lien  for  accrued  rent  due  from  me  for  the  premises  upon 
which  the  said  corn  was  raised  and  is  located,  to  the  owner  of 
the  land  in  the  sum  of  nine  hundred  dollars,  and  that  the 
same  is  an  encumbrance  and  a  Ken  upon  all  of  said  property 
prior  and  paramount  to  any  claim  for  exemptions  which  I  now 
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assert  or  claim  against  it.  That  the  encumbrance  and  lien 
for  said  rent  upon  said  property  was  created  and  estab- 
lished by  myself  and  wife  signing  a  written  contract  to  that 
effect  long  prior  to  the  levy  of  the  execution  levied  by  you  on 
said  property."  While  the  afBdavit  was,  perhaps,  evidence  of 
the  construction  the  defendant  '^'^^  put  upon  the  contract  of 
lease,  it  in  no  way  changes  the  legal  relations  of  the  parties, 
and  so  far  as  the  statement — that  a  lien  existed  on  the  prop- 
erty by  virtue  of  the  stipulation  in  the  lease — is  concerned, 
it,  at  most,  was  only  his  opinion  of  its  legal  force  and  effect, 
which  would  not  alter  or  change  the  principles  of  law  involved 
and  applicable  under  the  issues  joined  in  the  present  action. 
The  lien  referred  to  could  only  be  perfected  by  a  new  act, 
which  had  not  then  been  performed. 
The  judgment  of  the  district  court  is  affirmed. 


An  tTnplanted  Crop  may  be  mortgaged:  Hall  v.  Glass,  123  Cal. 
600,  69  Am.  St.  Rep.  77,  50  Pac.  336.  The  mortgage  lien  will  attach 
to  the  crop  as  soon  as  it  comes  Into  existence:  Donovan  v.  St. 
Anthony  etc.  Elevator  Co.,  7  N,  Dak.  513,  66  Am.  St.  Rep.  674,  75 
N.  W.  809.  See,  further,  the  monographic  notes  to  Forsyth  Mfg. 
v.  Castlen,  81  Am.  St.  Rep.  44;  Moody  v.  Wright,  46  Am.  Dec.  713; 
Gregg  V.  Sanford,  76  Am.  Dec.  725;  and  the  recent  case  of  Bidgood 
V.  Monarch  Elevator  Co.,  9  N.  Dak.  627,  81  Am.  St.  Rep.  604,  84 
N.  W.  561.  So  crops  thereafter  to  be  grown  may  be  the  subject 
of  a  valid  sale:  See  the  monographic  note  to  Forsyth  Mfg.  Co.  v. 
Castlen,  81  Am.  St.  Rep.  44. 


AMES  V.  PAREOTT. 

[61  Neb.  847,  86  N.  W.  503.] 

WITNESSES— ATTESTATION— INTEREST.— If  a  statute, 
In  order  to  secure  evidence  of  some  act,  requires  it  to  be  done  in 
the  presence  of,  or  attested  by,  a  specified  number  of  persons, 
an  Implication  arises  that  these  persons  shall  be  such  as  are  not 
directly  interested  In  the  act.  A  person  having  such  Interest  Is  not 
a  competent  attesting  witness,    (p.  539.) 

ATTACHMENT.— SPECIAL  STATUTORY  PROVISIONS 
RESPECTING  THE  MANNER  in  which  a  levy  of  an  attachment 
shall  be  made  must  be  strictly  observed,  and  a  departure  therefrom 
invalidates  the  levy.    (p.  530.) 

ATTACHMENT— ATTESTING  WITNESSES— PDAINTIPP 
IN  ATTACHMENT.— If  the  statute  provides  that  the  sher  ff  levy- 
ing an  attachment  go  to  the  place  where  the  property  of  the  defend- 
ant may  be  found,  and  declare  in  the  presence  of  two  residents 
of  the  county,  who  shall  be  attesting  witnesses,  that  by  virtue  of 
the  order  he  attaches  such  property  at  the  suit  of  the  plaintiff,  the 
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statute  is  not  complied  with  by  a  levy  and  declaration.  In  tlie 
presence  of  two  persons,  one  of  wliom  is  tlie  plaintiff  in  attacli- 
nient.     (pp.  537,  542.) 

TRIAL— APPELLATE  PRACTICE.— If  no  reply  to  material 
allegations  of  new  matter  in  an  answer  is  shown  by  the  record, 
and  other  issues  appear  therefrom  upon  which  the  case  might 
have  properly  been  tried,  it  is  not  presumed  on  appeal  that  it  was 
tried  upon  the  matters  admitted  by  the  pleadings,     (p.  544.) 

TRIAL— APPELLATE  PRACTICE.— No  advantage  can  be 
talien  on  appeal  of  failure  to  reply  below  where  trial  was  had  on 
the  theory  that  a  reply  had  been  filed,  unless  there  is  something  in 
the  record  from  which  an  inference  may  be  drawn  that  reply  waa 
waived,  or  from  which  the  court  may  ascertain  what  issues  were 
actually  tried,     (p.  544.) 

NEW  TRIAL.— TIME  WITHIN  WHICH  MOTION  for  a  new 
trial  must  be  filed  is  to  be  calculated  from  the  date  of  rendition 
of  the  judgment,  and  not  from  the  date  of  entry  thereof,     (p.  544.) 

NEW  TRIAL.— MOTION  for  new  trial  is  unnecessary  if  the 
error  complained  of  is  that  the  pleadings,  talieu  together,  do  not 
support  the  judgment,     (p.  544.) 

Hamilton  &  Maxwell,  for  the  appellant. 

Cowin  &  Abbott  and  L.  Helsley,  for  the  respondent. 

**®  POUND,  C.  Parrott,  hereinafter  referred  to  as  plain- 
tiff, sued  Ames,  hereinafter  styled  defendant,  setting  up  five 
causes  of  action  for  services  rendered  and  money  loaned.  An 
order  of  attachment  was  issued  at  the  instance  of  the  plaintiff 
and  levied  upon  the  lands  of  the  defendant.  The  latter 
moved  to  discharge  the  attachment  on  the  ground  that  the 
levy  was  irregular  and  invalid,  and  is  here  upon  error  from 
the  order  of  the  court  overruling  such  motion,  and  from  the 
judgment  of  the  court  in  favor  of  the  plaintiff  upon  the  main 
case. 

The  sheriff's  return  shows  that  upon  receipt  of  the  order  of 
attachment  he  went  to  the  lands  to  be  levied  upon  and  at- 
tached them  "in  the  presence  of  J.  B.  Parrott  and  F.  P.  Sal- 
.mon,  two  residents  of  Douglas  county,  state  of  Nebraska."  It 
appeared  in  evidence  upon  the  motion  to  discharge  the  at- 
tachment, and  the  court  found  that  "the  J.  B.  Parrott  named 
by  the  officer  in  his  return  to  said  order  of  attachment  and 
Jerome  B.  Parrott,  plaintiff  herein,  are  one  and  the  same  per- 
son," and  it  does  not  appear  and  is  not  claimed  that  any  per- 
son other  than  said  Parrott  and  Salmon  was  present  at  the 
time  of  the  levy.  For  these  reasons  the  defendant  contends 
that  the  requirements  of  the  statute  were  not  complied  with 
and  that  the  levy  is  invalid.  The  code  (section  205)  provides 
that  in  levying  an  attachment  the  officer  "shall  go  to  the  place 
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where  the  defendant's  property  may  be  found,  and  there  in 
the  presence  of  two  residents  of  the  county,  declare  that  by 
virtue  of  said  order  he  attaches  said  property  at  the  suit  of 
such  plaintiff;  and  the  officer,  with  the  said  residents,  who 
shall  be  first  sworn  or  affirmed^*®  by  the  officer,  shall  make 
a  true  inventory  and  appraisement  of  all  the  property  at- 
tached, which  shall  be  signed  by  the  officer  and  residents,  and 
returned  with  the  order."  Is  the  plaintiff  in  attachment,  be- 
ing a  resident  of  the  county,  a  proper  person  to  witness  the 
levy  and  declaration  thereof  by  the  sheriff  under  this  section? 
Eequirements  of  this  nature  are  very  common  in  attachment 
statutes,  and  are  to  be  found  in  some  of  the  earliest  statutes 
upon  the  subject.  In  the  most  recent  statutes  the  tendency 
is  to  substitute  a  requirement  that  a  copy  of  the  writ  and  pro- 
ceedings be  filed  with  the  recorder  or  register  of  deeds.  But 
in  either  case,  the  obvious  purpose  is  to  make  the  levy  public 
and  notorious,  to  prevent  attachment  liens  from  attaching 
secretly  and  by  surreptitious  entries  and  indorsements,  and 
to  enable  the  other  party  to  inquire  into  the  date  of  and  cir- 
cumstances attending  the  levy;  and  the  courts  have  so  con- 
strued them:  Bryant  v.  Duffy,  128  Mo.  18,  30  S.  W.  317;  Eoot 
V.  Columbus  etc.  E.  E.  Co.,  45  Ohio  St.  322,  12  N.  E.  812.  If 
this  is  the  purpose  of  the  requirement,  we  think  that  it  follows 
that  no  person  having  a  direct  interest  in  the  levy  is  a  compe- 
tent witness  thereof. 

In  the  analogous  cases  of  attesting  witnesses  to  deeds  and 
mortgages  it  is  well  settled  that  they  must  be  without  direct 
or  certain  legal  interest  in  the  act  attested.  Interested  par- 
ties have  also  been  held  disqualified  from  attesting  a  chattel 
mortgage  (Seibold  v.  Eogers,  110  Ala.  438,  18  South.  312), 
or  a  signature  to  a  note  by  mark,  required  by  statute  to  be  at- 
tested: Chadwell  v.  Chadwell,  98  Ky.  643,  33  S.  W.  1118. 
The  object  of  requiring  attestation  of  deeds  and  other  instru- 
ments is  to  enable  the  other  party  to  inquire  into  the  circum- 
stances attending  the  sealing  and  delivery  (Markley  v.  Swartz- 
lander,  8  Watts  &  S.  172) ;  and  although  the  incompetency  of 
grantees  or  parties  directly  interested  in  conveyances  to  at- 
test their  execution  has  sometimes  been  put  upon  the  ground 
of  common-law  incapacity  to  testify  to  the  facts  in  court,  and 
sometimes  upon  construction  ®*^®  of  particular  statutes  (Child 
V.  Baker,  24  Neb.  188,  38  N".  W.  725),  the  prevailing  and  better 
view  is  that  public  policy  is  the  true  basis  thereof:  Amick  v. 
Woodworth,  58  Ohio  St.  86,  60  N.  E.  437;  Donovan  v.  St.  An- 
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thony  etc.  Elev.  Co.,  8  K  Dak.  585,  73  Am.  St.  Hep.  779,  80 
N.  W.  772.  We  are  not  unaware,  in  reaching  this  conclusion, 
that  the  common-law  disqualifications  of  witnesses  by  reason 
of  interest  have  been  done  away  with;  nor  have  we  overlooked 
that  disqualification  of  interested  attesting  witnesses  having 
been  rested  by  some  upon  incompetency  to  testify  in  court, 
the  removal  of  the  latter  disqualification  has  sometimes  been 
thought  to  obviate  the  former:  Fisher  v.  Porter,  11  S.  Dak. 
311,  77  N.  W.  112.  But  we  prefer  to  adhere  to  those  authori- 
ties which  recognize  an  inherent  disqualification  resting  upon 
public  policy  and  unaffected  by  the  change  in  the  rules  of  evi- 
dence. In  Amick  v.  Woodworth,  58  Ohio  St.  86,  50  N.  E. 
437,  the  court  says:  "The  true  reason  of  the  disqualification 
we  apprehend  is,  that  to  permit  a  grantee  to  attest  as  a  wit- 
ness the  execution  of  an  instrument  made  to  himself,  or  take 
its  acknowledgment  as  an  officer,  where  its  attestation  and 
acknowledgment  are  necessary  to  give  it  validity,  would  be 
against  pubKc  policy,  and  practically  defeat  the  real  purpose 
of  the  law,  which  is  to  prevent  the  perpetration  of  frauds  on 
the  grantors,  and  afford  reasonable  assurance  to  those  who 
deal  with  or  on  the  faith  of  such  instruments  that  they  are 
genuine  and  represent  bona  fide  transactions.''  In  Donovan 
V.  St.  Anthony  etc.  Elev.  Co.,  8  N.  Dak.  585,  73  Am.  St.  Eep. 
779,  80  N.  W.  772,  the  court,  quoting  from  the  foregoing, 
adds:  *TBut  not  only  is  the  construction  contended  for  by 
respondent  repugnant  to  the  intent  and  purpose  of  the  stat- 
ute, but  it  is,  we  think,  entirely  out  of  harmony  with  its  lan- 
guage as  commonly  understood;  for  we  think  men  generally 
understand  it  to  mean  the  calling  in  of  a  person  who  is  not 
a  party  to  a  transaction  to  hear  and  see  its  consummation,  and 
subscribe  his  name  as  a  witness  to  what  the  parties  have  in 
his  presence  consummated,  and  that  parties  to  the  contract  are 
disqualified  to  act  in  ****  that  capacity ;  and  such  is  the  weight 
of  authority."  In  Winsted  Sav.  Bank  etc.  Assn.  v.  Spencer,  26 
Conn.  194,  it  is  held  that  a  statute  requiring  conveyances  of 
land  to  be  attested  by  two  witnesses  implies  that  the  witnesses 
are  to  be  disinterested.  Likewise  in  Horbach  v.  T3rrrell,  48 
Neb.  514,  521,  67  N.  W.  485,  488,  this  court  said:  "It 
would  seem  that  on  grounds  of  public  policy  an  officer  should 
he  disqualified  from  taking  acknowledgment  whose  direct  and 
beneficial  interest  would  be  subserved  in  having  the  conveyance 
made  which  he  acknowledged.'*  Without  citing  other  in- 
stances, it  is  evident  that  where  the  law,  in  order  to  secure 
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evidence  of  some  act,  requires  it  to  be  done  in  the  presence 
of,  or  attested  by,  a  specified  number  of  persons,  an  implica- 
tion arises  that  these  persons  shall  be  such  as  are  not  directly 
interested  in  the  act  and  beneficiaries  thereof.  This  conclu- 
sion is  rendered  the  more  certain  in  respect  to  the  statute 
hero  in  question  because  it  is  provided  that  the  same  persons 
who  witness  the  levy  shall  inventory  and  appraise  the  at- 
tached property,  which  could  not  be  done,  with  any  propriety, 
by  an  interested  party.  As  Parrott,  plaintiff  in  the  attach- 
ment, was  not  a  competent  witness  of  the  levy  thereof,  the 
case  stands  as  if  the  sheriff  had  made  his  levy  and  declaration 
in  the  presence  of  one  witness  only,  and  we  have  further  to 
consider  the  effect  of  such  an  irregularity  thereon. 

It  is  a  well-established  rule  that  where  there  is  a  special 
statutory  provision  respecting  the  manner  in  which  levy  of 
an  attachment  shall  be  made,  it  must  be  strictly  observed, 
and  that  departure  therefrom  will  invalidate  the  levy:  1 
Shinn  on  Attachment  and  Garnishment,  sec.  207;  Drake  on 
Attachment,  sees.  194,  236a;  3  Ency.  of  PI.  &  Pr.  54;  Fair- 
banks V.  Bennett,  52  Mich.  61,  63,  17  N.  W.  696 ;  Gary  v.  Ev- 
erett, 107  Mich.  654,  65  K  W.  566 ;  Main  v.  Tappener,  43  Cal. 
206;  Norvell  v.  Porter,  62  Mo.  309;  Gates  v.  Tusen,  89  Mo. 
13,  21,  14  S.  W.  827;  Bottoms  v.  McFerran,  19  Ky.  Law  Rep. 
1266,  43  S.  W.  236.  Not  only  have  very  small  irregularities 
in  other  respects  been  held  fatal  to  the  levy,  ^*  but  the  courts 
have  uniformly  enforced  strict  observance  of  requirements 
designed  to  insure  publicity  and  notoriety,  and  to  preserve 
evidence  of  the  time  and  circumstances  of  the  levy.  Failure 
to  levy  or  make  declaration  thereof  before  witnesses,  under 
substantially  the  same  requirement  as  in  our  statute,  has  been 
decided  to  be  fatal  repeatedly :  Tiffany  v.  Glover,  3  G.  Greene, 
387,  393;  Marnine  v.  Murphy,  8  Ind.  272;  Earthman  v.  Jones, 
2  Yerg.  484;  Cabeen  v.  Douglass,  1  Mo.  336.  Under  more 
recent  statutes  prescribing  some  form  of  written  or  recorded 
notice  in  addition  to  or  as  a  substitute  for  declaration  before 
witnesses,  strict  and  entire  compliance  with  the  statutory 
requirements  has  been  exacted:  Stanton  v.  Boschert,  104  Mo. 
393,  16  S.  W.  393 ;  Bryant  v.  Duffy,  128  Mo.  18,  30  S.  W.  317; 
Sharp  V.  Baird,  43  Cal.  577;  Smith  v.  Brown,  96  Ga.  274,  23 
S.  E.  849;  Thompson  v.  White,  25  Colo.  226,  54  Pac.  718; 
Steinfeld  v.  Menager  (Ariz.),  53  Pac.  495.  In  Stanton  v. 
Boschert,  104  Mo.  393,  16  S.  W.  393,  it  appeared  that  a  re- 
quirement that  an  abstract  of  the  attachment  be  filed  with  the 
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recorder  had  been  substituted  for  an  older  requirement  of 
declaration  of  levy  before  a  witness.  The  court  held  that  no 
lien  could  be  acquired  unless  such  abstract  was  filed  as  re- 
quired by  the  statute.  In  Bryant  v,  Duffy,  128  Mo.  18,  30 
S.  W.  317,  the  same  question  arose,  and  counsel  suggested  that 
the  case  just  cited  referred  only  to  priorities  between  differ- 
ent attaching  creditors.  But  the  court  said  that  the  require- 
ment in  question,  being  a  substitute  for  levy  and  declaration 
before  witnesses,  "was  intended  to  constitute  part  of  a  com- 
plete and  valid  levy,"  and  that  "by  a  failure  of  the  sheriff  to 
file  the  required  abstract  no  valid  attachment  of  the  property 
was  made.'*  In  Sharp  v.  Baird,  43  Cal.  577,  the  statute  re- 
quired the  sheriff,  in  attaching  land,  to  post  a  copy  of  the 
attachment  in  a  conspicuous  place  on  the  premises.  The 
sheriff,  instead  of  posting  a  copy  of  the  attachment,  posted  a 
notice  thereof,  and  the  attachment  was  held  invalid.  Noth- 
ing has  been  cited  to  the  contrary.  It  is  argued  that  Tiffany 
V.  Glover,  3  G.  Greene,  387,  is  overruled  ^^*  by  Rowan  v. 
Lamb,  4  G.  Greene,  468.  But  in  Eowan  v.  Lamb,  4  G.  Greene, 
468,  the  real  question  involved  was  whether  deficiencies  in  a 
return  could  be  supplied  by  parol,  and  what  presumption  arose 
where  the  details  of  the  levy  were  not  returned.  In  Tiffany 
V.  Glover,  3  G.  Greene,  387,  the  court  had  held  that  omission 
in  the  return  to  recite  all  the  statutory  steps  was  fatal.  In 
Rowan  v.  Lamb,  4  G.  Greene,  468,  the  court  overrules  Tiffany 
V.  Glover,  3  G.  Greene,  387,  as  to  this,  but  does  not  suggest 
that  the  prior  ruling  as  to  the  necessity  of  levy  and  declara- 
tion before  witnesses  was  unsound.  In  Gapen  v.  Stephenson, 
18  Kan.  140,  the  defect  complained  of  was  not  in  the  levy, 
but  that  one  of  the  appraisers  was  not  a  householder.  Ap- 
praisement is  not  required  in  order  to  secure  notoriety  and 
publicity  in  the  levy,  but  for  the  benefit  of  the  attachment 
debtor,  and  the  court  held  that  in  the  absence  of  prejudice 
such  irregularity,  not  going  to  the  right  of  the  plaintiff  to 
have  an  attachment,  was  not  fatal.  In  this  connection  we  may 
notice  the  suggestion  made  at  the  hearing  that  the  defect  here 
in  question  could  not  be  taken  advantage  of  by  the  attachment 
defendant,  but  only  by  other  attaching  creditors  or  claimants 
of  the  property  who  might  be  injured  thereby.  Examination 
of  the  authorities  discloses  no  ground  for  such  distinction, 
and  in  Bryant  v.  Duffy,  128  Mo.  18,  30  S.  W.  317,  it  was  ex- 
pressly repudiated.  The  true  distinction  is  between  require- 
ments after  levy  intended  solely  for  the  benefit  of  the  debtor. 
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and  those  intended  for  the  protection  not  only  of  the  debtor, 
but  of  the  public  generally,  by  insuring  a  public  and  notorious 
levy,  the  time  and  circumstances  whereof  do  not  depend  for 
evidence  merely  upon  such  entry  as  an  officer  may  make  in 
secret,  but  are  subject  to  proof  by  records  or  disinterested  wit- 
nesses :  Root  V.  Columbus  etc.  R.  R.  Co.,  45  Ohio  St.  222,  228, 
12  N.  E.  812.  It  appears  that  afterward,  when  about  to  ap- 
praise the  property  levied  upon,  the  sheriff  called  one  John 
H.  Butler  to  assist  therein,  and  that  the  appraisement  was 
made  by  Salmon  and  Butler,  the  plaintiff  taking  no  part. 
Tlie  court  found  that  the  levy  was  made  as  above  described, 
and  that  "thereafter**  ®***  the  sheriff  called  Salmon  and  But- 
ler to  make  the  appraisement,  and  that  the  defendant  had 
failed  to  show  prejudice  by  re9,son  of  the  fact  that  Butler, 
who  took  part  in  the  appraisement,  was  not  one  of  the  resi- 
dents who  witnessed  the  levy,  as  required  by  the  statute. 
What  would  be  the  effect  of  calling  a  person  to  appraise  who 
was  not  present  at  the  levy,  we  need  not  decide,  since  the  real 
point,  overlooked  in  the  findings  of  the  lower  court,  is  as  to 
the  effect  of  failure  to  make  the  levy  and  declaration  thereof 
before  two  witnesses.  The  subsequent  calling  in  of  Butler  did 
not  obviate  this  defect,  since  no  levy  and  no  declaration  in 
his  presence  is  claimed.  For  the  foregoing  reasons  we  are 
of  opinion  that  the  motion  to  discharge  the  attachment  should 
have  been  sustained. 

Exception  is  also  taken  to  the  judgment  in  the  main  case 
for  the  reason  that  no  reply  was  filed  to  the  answer  of  the 
defendant  wherein  he  set  up  an  accord  and  satisfaction  as  to 
"the  first  cause  of  action  in  the  petition.  The  judgment  is 
general,  and  it  does  not  appear  upon  which  of  the  causes  of 
action  it  was  rendered,  but  it  is  conceded  that  the  amount 
thereof  could  only  be  sustained  by  a  finding  for  the  plaintiff 
upon  each.  That  material  allegations  of  new  matter  in  an 
answer  will  stand  admitted  unless  replied  to  is  firmly  estab- 
lished by  recent  and  repeated  decisions  of  this  court.  But  it 
is  argued  that  the  answer  in  the  case  at  bar  contains  no  ma- 
terial allegations  of  new  matter  requiring  reply,  and  also  that 
the  cause  was  tried  below  on  the  theory  that  the  affirmative 
allegations  of  the  answer  were  denied,  and  hence  that  reply 
was  waived,  or  at  least  the  failure  to  reply  may  not  be  urged 
at  this  time.  In  the  first  cause  of  action  plaintiff  alleged 
that  he  commenced  work  for  defendant  in  November,  1890, 
fis  a  salesman  and  collector,  and  continued  in  his  employment 
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for  the  period  of  fifty-two  and  two-thirds  months.  He  fur- 
ther alleged  that  at  the  time  he  entered  such  service  the  par- 
ties orally  agreed  upon  a  compensation  of  seventy-five  dollars 
a  month  for  the  period  of  one  year;  that  at  the  expiration  of 
the  year  they  agreed  orally  to  continue  said  contract  ^^^  in- 
definitely, and  that  for  the  services  rendered  the  defendant 
agreed  to  pay  four  thousand  eight  hundred  and  fifty  dollars. 
There  were  four  other  causes  of  action.  The  answer  was  a 
general  denial  as  to  the  four  last  causes  of  action.  As  to  the 
first,  it  admitted  that  "the  plaintiff  commenced  work  for  the 
defendant  in  November,  1890,  as  a  salesman"  and  denied  "each 
and  every  other  allegation  and  part  of  allegation  in  the  said 
first  cause  of  action  contained.''  Further  answering,  it  al- 
leged that  in  November,  1892,  the  defendant  paid  the  plaintiff 
the  sum  of  three  thousand  five  hundred  dollars,  and  that  such 
sum  was  in  full  payment,  and  was  accepted  by  the  plaintiff 
in  full  payment,  of  one  thousand  dollars  theretofore  loaned 
and  "for  all  services  rendered  by  said  plaintiff  in  any  sum 
whatever."  We  take  it  no  issue  is  raised  as  to  the  length 
of  service  by  admitting  that  some  work  was  done  and  denying 
the  other  allegations.  This  would  be  consistent  with  fifty- 
two  months'  service  instead  of  the  fifty-two  and  two-thirds 
alleged,  and  in  this  respect  is  comparable  to  the  answer  in 
Gray  v.  Sibling,  35  Neb.  278,  53  N.  W.  68.  But  the  petition 
alleges  also  a  contract  to  pay  a  stipulated  compensation  for 
one  year  and  a  subsequent  extension  of  said  contract  to  the 
whole  term  of  service.  If  there  was  such  a  contract  admit- 
ted, so  that  a  fixed  and  liquidated  sum  was  due  thereunder, 
the  plea  of  payment  and  acceptance  of  a  less  sum  would  not 
state  a  defense.  But  the  answer  denied  these  and  all  other 
allegations  of  the  petition,  except  the  rendition  of  the  services ; 
and  even  though  it  must  be  construed  as  admitting  the  whole 
service  alleged,  it  put  in  issue  the  alleged  agreement  to  pay 
seventy-five  dollars  a  month  therefor  and  the  alleged  exten- 
sion: Euth  v.  Euth,  12  Neb.  594,  12  N.  W.  108;  Smiley  v. 
Anderson,  28  Neb.  100,  44  N.  W.  86.  In  other  words,  the 
answer  admits  the  service,  denies  the  contract  to  pay  a  fixed 
compensation,  so  that  the  liability  would  be  in  an  unliquidated 
sum — whatever  the  services  were  reasonably  worth — and  al- 
leges satisfaction  thereof  by  pa3mient  of  three  thousand  five 
hundred  dollars  accepted  in  full  payment  by  the  plaintiflC 
This  plea  of  accord  and  satisfaction  required  a  reply. 
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With  respect  to  the  claim  that  the  cause  was  tried  ®°®  be- 
low on  the  theory  that  a  reply  had  been  filed,  wc  find  nothing 
in  the  record  to  sustain  such  conclusion,  and  the  recital  in 
the  judgment  that  the  cause  was  heard  "upon  the  petition 
of  the  plaintiff,  the  answer  of  the  defendant  and  the  testi- 
mony'* obviously  raises  an  inference  to  the  contrary.  There 
were  five  causes  of  action,  as  to  four  of  which  the  answer  was 
a  general  denial.  The  mere  fact  that  testimony  was  taken 
and  a  trial  had,  of  itself,  would  not  indicate  more  than  that 
the  cause  was  tried  upon  the  matters  properly  triable — namely, 
the  four  last  causes  of  action.  There  is  no  bill  of  exceptions 
from  which  this  court  may  know  what  was  in  fact  tried,  and 
while  we  might  have  suspected  that  the  issue  tendered  in  the 
answer  was  tried,  by  reason  of  the  amount  of  the  judgment, 
the  fact  that  the  record  recites  a  trial  on  petition  and  answer 
only,  indicating  either  that  no  reply  was  deemed  necessary,  or 
that  the  cause  was  tried  on  the  four  last  causes  of  action,  pre- 
cludes such  an  inference.  In  Stewart  v.  American  Exchange 
Nat.  Bank,  54  Neb.  461,  74  N.  W.  865,  it  was  held  substan- 
tially that  to  bring  a  case  within  the  rule  that  no  advantage 
may  be  taken  in  this  court  of  failure  to  reply  below,  where  trial 
was  had  on  the  theory  that  a  reply  had  been  filed,  there  must 
be  something  in  the  record  from  which  an  inference  may  be 
drawn  that  reply  was  waived  or  from  which  this  court  may 
ascertain  what  issues  were  actually  tried.  We  fail  to  see  any 
distinction  between  this  case  and  that,  and  must  hold  that  the 
answer  as  to  the  first  cause  of  action  stood  admitted,  and  that 
the  pleadings  and  the  finding  for  the  plaintiff  "on  the  issues" 
do  not  support  the  judgment  rendered :  Grant  v.  Bartholomew, 
57  Neb.  673,  78  N.  W.  314;  Harlan  County  v.  Hogsett,  60 
Neb.  362,  83  N.  W.  171. 

It  is  contended,  however,  that  the  motion  for  a  new  trial 
was  not  filed  at  the  proper  time,  and  hence  that  errors  in  the 
judgment  are  not  reviewable.  The  cause  was  tried  to  the 
court  without  a  jury.  The  findings  of  the  court  are  dated 
April  3,  1897,  but  the  judgment,  including  the  findings,  ap- 
pears on  the  journal  of  April  10,  ^"^  1897.  The  motion  for 
a  new  trial  was  filed  on  April  6th,  and  counsel  argue  that  it 
is  of  no  effect  because  it  appears  to  have  been  filed  four  days 
prior  to  entry  of  the  judgment.  The  record  shows  that  it  was 
on  file  at  the  time  the  judgment  was  entered,  and  that  after 
entry  of  the  judgment  it  was  called  up  and  ruled  on.  This 
might  well  be  thought  sufficient.     But  we  do  not  feel  bound 
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to  decide  as  to  the  effect  of  premature  filing  of  such  a  motion. 
As  the  findings  of  the  court  are  dated  April  3d,  and  the  order 
overruling  the  motion  for  a  new  trial  was  rendered  April  10th, 
it  is  pretty  clear  that  the  clerk  withheld  the  entry  of  the  find- 
ings and  judgment  until  the  motion  for  a  new  trial  had  been 
passed  on.  The  record  ought  to  be  so  contsrued  as  to  give 
effect  to  all  the  recitals  therein,  and  in  no  other  way  can  the 
two  dates  which  appear  in  connection  with  this  judgment  be 
reconciled.  In  such  case,  the  motion  was  seasonable,  since 
the  code  (section  316)  requires  it  to  be  filed  within  three 
days  after  the  verdict  or  decision  was  "rendered."  There  is 
a  clear  and  well-established  distinction  between  rendition  and 
entry  of  a  judgment:  1  Black  on  Judgments,  sec.  106.  The 
findings  of  the  court  were  its  "verdict  or  decision"  within  the 
meaning  of  the  code,  and  the  motion  should  have  been  and 
was  made  within  three  days  from  the  rendition  thereof.  The 
date  of  the  entry  upon  the  journal  would  be  presumed  to  be 
the  date  of  rendition,  but  where  the  record  shows  these  dates 
to  be  different,  the  latter  alone  is  to  be  considered:  Nebraska 
Nat.  Bank  v.  Pennock,  59  Neb.  61,  80  N.  W.  255.  More- 
over, it  is  very  doubtful  whether  a  motion  for  a  new  trial  was 
required  to  raise  the  point  in  question.  In  Farris  v.  State, 
46  J<eh.  857,  858,  65  N.  W.  890,  this  court  held  that  without 
a  motion  for  a  new  trial  all  the  pleadings  might  be  examined 
for  the  purpose  of  ascertaining  whether  the  judgment  ren- 
dered could  be  rendered  properly  on  such  pleadings:  See, 
also,  Shickle  etc.  Iron  Co.  v.  Kent,  34  Neb.  568,  572,  53  N. 
W.  286;  Hansen  v.  Kinney,  46  Neb.  207,  61  N.  W.  710; 
Holmes  v.  Lincoln  Salt  Lake  Co.,  58  Neb.  74,  78  N.  W.  379". 
It  is  true  in  Becker  v.  Simonds,  33  Neb.  680,  60  N.  W.  1129, 
the  court  ruled  ^^^  that  error  in  overruling  a  motion  for 
judgment  on  the  pleadings  could  not  be  reviewed  unless  raised 
in.  the  motion  for  a  new  trial.  But  it  will  be  noticed  that  the 
petition  in  error  did  not  assign  as  error  that  the  judgment 
was  contrary  to  law  or  not  sustained  by  the  pleadings;  and 
error  in  the  ruling  on  the  motion,  which  alone  was  assigned, 
had  been  waived  by  going  to  trial.  In  Fox  v.  Graves,  46  Neb. 
812,  65  N.  W.  887,  it  was  held  that  an  abjection  that  the  ver- 
dict and  judgment  exceeded  the  amount  prayed  in  the  peti- 
tion must  be  raised  by  motion  for  a  new  trial.  But  this  was 
on  the  ground  that  an  entire  omission  to  pray  for  judgment 
would  not  have  rendered  the  petition  demurrable.  A  case 
more  in  point  is  Everett  v.  Hol)leman,  15  Neb.  376,  19  N.  W. 
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452.  There  plaintiff  in  error  claimed  that  he  should  have 
had  a  verdict  upon  a  counterclaim  of  twenty  dollars,  there 
being  no  reply  thereto.  The  court  pointed  out  that  for  aught 
that  appeared  in  the  record  the  jury  may  have  allowed  it  and 
reduced  the  recovery  to  that  extent.  This  seems  to  have 
been  the  controlling  consideration,  although  the  court  re- 
marked upon  the  failure  to  raise  the  objection  in  the  motion 
for  a  new  trial.  We  think  all  of  these  cases  may  be  reconciled 
with  Farris  v.  State,  46  Neb.  857,  65  N.  W.  890,  and  that  the 
error  in  question  is  reviewable  without  regard  to  the  time  of 
filing  of  the  motion  for  a  new  trial. 

For  the  foregoing  reasons  it  is  recommended  that  the  order 
overruling  the  motion  to  discharge  the  attachment  and  also 
the  judgment  in  the  main  case  be  reversed,  and  that  the  cause 
be  ]'emanded  with  directions  to  discharge  the  attachment  and 
grant  a  new  trial  of  the  main  case. 

Sedgwick  and  Oldham,  CO.,  concur. 

By  the  Court.  For  the  reasons  given  in  the  foregoing 
opinion  the  ruling  on  the  motion  to  discharge  the  attach- 
ment and  also  the  judgment  in  the  main  case  are  reversed 
and  the  cause  is  remanded,  with  direction  to  the  district  court 
to  discharge  the  attachment  and  grant  a  new  trial  of  the  main 
case 


An  Attachment  statute  la  construed  strictly  In  favor  of  those 
against  whom  it  may  be  employed:  Pullman  etc.  Co.  y.  Harrison, 
122  Ala.  149,  82  Am.  St.  Rep.  68,  25  South.  697.  Judgments  de- 
pending for  their  validity  on  attachments  are  considered  in  the 
monographic  note  to  Miller  v.  White,  76  Am.  St  Rep.  800-805. 
Irregularities  and  defects  aroiding  attachments  are  considered  In 
the  monographic  note  to  Fridenberg  v.  Pierson,  79  Am.  Dec.  164- 
174. 

Attesting  Witnesses.— A  statutory  requirement  that  an  Instru- 
ment of  convej'ance  shall  be  subscribed  by  two  witnesses  is  im- 
perative: Meighen  v.  Strong,  6  Minn.  177,  80  Am.  Dec.  441.  And 
if  two  witnesses  are  required  to  a  chattel  mortgage,  the  filing  of 
such  mortgage  witnessed  only  by  the  mortgagee  and  one  other 
person  does  not  give  constructive  notice  of  its  existence:  Donovan 
v.  St  Anthony  etc.  Elevator  Oo.,  8  N.  Dak.  585,  73  Am.  St  Rep. 
779,  80  N.  W.  772. 
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WELLSTON  COAL  COMPANY  v.  SMITH. 

[65  Ohio  St  70,  61  N.  E.  143.] 

MINING  CORPORATIONS.— A  MINING  BOSS  IS  NOT  A; 
FELLOW-SERVANT  WITH  THE  MINERS  EMPLOYED  BY 
HIM;  he  stands  for  and  in  the  place  of  his  master,  who  is  respon- 
Bible  for  his  acts  and  omissions,    (p.  549.) 

MINING  CORPORATIONS— MINING  BOSS.— A  MINER 
PERFORMING  THE  DUTIES  OP  A  MINING  BOSS  BY  HIS  DI- 
RECTION is  not  a  fellow-servant  with  other  miners,  though  he  is 
such  a  fellow-servant  when  not  performing  such  duties,    (p.  549.) 

MASTER  AND  SERVANT— DELEGATION  OF  DUTIES.— A 
mining  boss  cannot  delegate  his  duties  to  a  miner  in  his  employ, 
so  as  to  relieve  his  employer  from  responsibility  for  negligence 
in  the  discharge  of  the  duties  of  a  mining  boss,  whether  such 
negligence  arises  from  the  acts  or  omissions  of  the  mining  boss  or 
of  some  miner  under  his  employ  and  by  him  directed  to  perform 
the  duties  of  such  boss,    (p,  549.) 

MASTER  AND  SERVANT— SAFE  PLACE  IN  WHICH  TO 
WORK,  DELEGATION  OF  DUTY  TO  KEEP.— If  a  place  of  entry 
Is  furnished  to  miners  by  an  employing  corporation,  it  is  its  duty, 
through  its  mining  boss,  to  use  ordinary  care  to  keep  such  plnco 
in  a  reasonably  safe  condition  for  the  miners  passing  In,  through, 
out,  and  along  the  same;  and  this  duty  cannot  be  shifted  by  sv.ch 
boss  to  another  employ^  so  as  to  relieve  the  corporation  from  Da- 
billty  for  his  negligence  in  performing  such  duties  of  the  mining 
boss.    (p.  549.) 

MASTER  AND  SERVANT.-IGNORANCB  OF  A  MASTER 
OR  HIS  MINING  BOSS  that  an  entry  In  a  mine  was  in  an  uus;ife 
or  dangerous  condition  does  not  relieve  the  master  from  liability 
to  an  Injured  employ^.  If  such  condition  would  have  been  known 
If  he  had  used  ordinary  care  and  diligence  In  the  performance  of 
his  duties,    (p.  552.) 

MASTER  AND  SERVANT- NOTICE,  WHAT  IMPUTED 
TO  THE  MASTER.— If  an  assistant  of  a  mining  boss.  In  tlie  per- 
formance of  his  duties  In  looking  for  the  safety  of  the  roof  of  an 

(647) 
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entry,  obtnliia  knowlodpe  of  Its  condition,  this  knowledge,  thoush 
not  reported  to  such  boss,  nor  to  the  master,  binds  the  latter,  (p. 
652.) 

MASTER  AND  SERVANT— EVIDENCE  OP  NEGLIGENCE 
OP  A  MINING  BOSS— CROSS-EXAMINATION.— If  It  appears  from 
the  testimony  of  a  witness  that  he  performed  certain  duties  of  a 
niinlnar  boss  with  respect  to  Inspecting  and  keeping  In  repair  the 
roof  of  an  entry,  and  he  declares  that  he  had  no  knowledge  of  a 
defect  from  which  an  Injury  to  an  employfi  occurs,  it  is  error,  on 
cross-examination,  to  exclude  the  question  as  to  whether.  If  at  all, 
he  Inspected,  by  the  use  of  ordinary  means  for  that  pui-pose,  the 
entry  at  the  point  where  the  Injury  was  suffered,     (p.  552.) 

NEGLIGENCE,  CONTRIBUTORY,  SLIGHTEST  DEGREE 
OF.— In  an  action  by  a  miner  to  recover  for  injuries  suffered  from 
the  fall  of  slate  from  the  roof  of  an  entry.  It  Is  error  to  instruct 
the  jury  that  If  he  had  used  a  greater  quantity  of  powder  than  a 
reasonably  prudent  miner  would  use  under  the  circumstances,  and 
thereby  In  the  slightest  degree  contributed  to  such  fall,  he  cannot 
recover,     (pp.  552,  553.) 

MASTER  AND  SERVANT— SERVANT  CANNOT  RECOVER 
UNLESS  WITHOUT  FAULT.— A  charge  that  if  the  master  knew 
of  the  dangerous  condition  of  a  roof,  or  could  have  known  of  It 
If  he  or  his  agents  had  exercised  due  care,  and  If  such  condition 
was  unknown  to  an  employe  injured  thereby,  and  that  he  had  not 
equal  means  with  his  employer  of  knowing  it,  then  he  can  recover 
for  such  Injury,  is  erroneous,  because  It  omits  the  limitation  that 
Buch  employs  must  himself  have  been  without  fault,    (p.  553.) 

JURY  TRIAL  —  INSTRUCTIONS.  —  AN  ADDITIONAL 
CHARGE  MAY  BE  REFUSED,  even  If  correct,  if  a  general  charge 
covers  the  same  subject,    (p,  554.) 

MASTER  AND  SERVANT— NOTICE  TO  MASTER.— Notice 
to  the  servants  and  agents  who  had  control  of  an  entry  In  a  mine 
and  cared  for  and  inspected  it,  is  notice  to  a  mining  boss  and  to  his 
principal,  irrespective  of  the  grade  or  rank  of  such  servants  or 
agents,     (p.    654.) 

A  SERVANT  IS  CHARGED  WITH  NOTICE  of  every  fact 
which  he  would  have  known  had  he  exercised  ordinary  care  to 
keep  himself  informed  as  to  matters  concerning  which  it  was  his 
duty  to  inquire,    (p.  552.) 

MASTER  AND  SERVANT— NOTICE  TO  SERVANT.-A 
SERVANT  IS  NOT  CHARGEABLE  with  notice  of  the  defective 
or  unsafe  condition  of  the  place  in  which  he  worlcs  merely  because 
he  had  means  and  opportunity  of  ascertaining  It,  because  he  h:\s 
the  right  to  rely  on  his  master's  peiforming  his  duty  to  furnish 
a  safe  place,  and  is  not  required  to  test  and  inspect  such  place, 
(p.  552.) 

Action  by  Frank  Smith  against  the  coal  company  to  recover 
for  injuries  received  on  November  6,  1896,  while  employed 
by  it  and  at  work  in  its  mine.  After  charging  Bome  holes 
with  powder,  he  lighted  a  fuse  and  ran  about  sixty  feet  to  an 
entry,  for  the  purpose  of  being  in  a  place  of  safety.  On  or 
about  the  time  the  blast  exploded,  the  roof  of  this  entry  fell 
upon  and  seriously  injured  him.  He  claimed  that  the  roof 
of  the  entry  had  been  out  of  repair  and  dangerous  for  sev- 
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eral  months  before  the  accident,  that  this  condition  was  known 
to  the  corporation  and  its  agents,  or  could  have  been  known 
to  it  and  them  by  the  exercise  of  ordinary  care,  but  was  not 
known  to  him,  and  could  not  have  been  so  known  by  the  exer- 
cise of  such  care.  At  the  trial  it  was  admitted  "that  at  and 
before  the  date  of  the  injury  to  said  Smith,  defendant  had  in 
its  employ  at  all  times  a  sufficient  number  of  careful  and  com- 
petent persons,  whose  duty  it  was  to  look  after  the  safety  of 
all  entries  in  its  mine,  including  the  entry  in  which  plaintiff 
was  injured."  Verdict  for  the  defendant.  Plaintiff  moved 
for  a  new  trial,  which  was  denied  by  the  trial  court.  On  ap- 
peal to  the  circuit  court,  it  reversed  the  judgment  for  error: 
1,  In  refusing  to  admit  the  evidence  of  Eobert  Pope  on  cross- 
examination;  2.  In  the  use  of  the  words  "slightest  degree'* 
in  the  charge  to  the  jury;  3.  In  refusing  the  fourth  special 
charge  requested  by  the  plaintiff;  and  4.  In  giving  special 
charges  numbered  8,  10,  12,  and  2a.  The  defendant  filed  its 
petition  in  error  seeking  to  reverse  the  judgment  of  the  cir- 
cuit court. 

J.  M.-  McGillivray,  for  the  plaintiff  in  error. 

Powell  &  Eubanks  and  C.  C.  McCormick,  for  the  defendant 
in  error. 

''*  BUEKET,  J.  The  coal  company  operated  its  mine  by 
means  of  a  mine  boss,  who  had  authority  to  hire  and  discharge 
employes.  In  the  operation  of  a  coal  mine  such  a  mine  boss 
stands  for  and  in  place  of  the  company,  and  his  acts  and  omis- 
sions in  the  operation  of  the  mine  are  the  acts  and  omissions  of 
the  corporation.  He  is  not  a  fellow-servant  with  the  miners 
employed  by  him,  and  if  he  directs  one  of  the  miners  under 
his  employ  to  perform  some  of  the  duties  of  the  mine  boss, 
such  miner,  while  so  performing  such  duties,  is  not  the  fel- 
low-servant of  the  other  miners,  but  while  not  so  performing 
the  duties  of  the  mine  boss  he  would  be  such  fellow-servant. 
The  mine  boss  cannot  delegate  his  duties  to  a  miner  under 
his  employ,  so  as  to  relieve  the  company  from  responsibility 
for  negligence  in  the  discharge  of  the  duties  of  the  mine  boss, 
whether  such  negligence  arises  from  the  acts  or  omissions  of 
the  mine  boss,  or  of  some  miner  under  his  employ,  and  by  him 
directed  to  perform  the  duties  of  such  boss. 

''^  The  entry  in  which  Mr.  Smith  was  injured  was  not  a 
room  that  he  was  required  to  keep  in  a  safe  condition  himseliy 
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«8  was  the  case  in  Coal  etc.  Co,  v.  Clay,  61  Ohio  St.  542,  38 
N.  E.  610;  but,  on  the  contrary,  the  entry  was  a  place  fur- 
nished to  the  miners  by  the  company,  through  its  mine  boss, 
and  the  duty  devolved  upon  the  mine  boss  to  use  ordinary 
care  in  making  and  keeping  the  entry  in  a  reasonably  safe 
condition  for  the  protection  of  miners  passing  in  and  out 
through  and  along  the  same;  and  this  duty  could  not  be 
shifted  by  the  mine  boss  to  one  of  his  employes,  so  as  to  re- 
lieve the  company  from  liability  for  the  negligence  of  such  em- 
ploy6  while  in  the  performance  of  the  duties  of  the  mine  boss 
as  to  keeping  such  entry  in  a  safe  condition.  The  principle 
as  to  inspectors,  as  in  Railroad  Co.  v,  Webb,  12  Ohio  St.  475, 
are  not  applicable  to  the  relations  existing  between  a  mine 
boss  and  his  employes,  because  the  miners  are  completely  un- 
der his  control,  and  their  safety  depends  upon  his  vigilance 
and  the  proper  discharge  of  his  duties. 

Our  statutes  on  the  subject  of  mining,  section  6871  of  the 
Revised  Statutes,  indicate  a  public  policy  to  the  effect  that 
mine  owners  shall  be  charged  with  the  duty  of  making  their 
mines  reasonably  safe  for  miners;  and  miners  themselves  are 
also  required  in  certain  cases  to  look  out  for  their  own  safetv, 
as  in  propping  the  roofs  of  the  rooms  in  which  they  work,  tlie 
duty  of  furnishing  the  timbers  being  cast  upon  the  company; 
but  there  is  no  provision  requiring  the  miners  to  prop  or  look 
after  the  safety  of  entries;  that  duty  rests,  therefore,  on  the 
owners  of  the  mines. 

The  case  of  Troughear  v.  Lower  Vein  Coal  Co.,  62  Iowa, 
676,  17  N.  W.  775,  is  cited  by  counsel  for  plaintiff  in  error  to 
sustain  his  contention.  In  that  case  there  was  a  pit  boss, 
who  had  no  authority  to  hire  or  discharge  employes,  that 
power  being  vested  in  a  superintendent.  The  pit  boss  dis- 
covered ''^  that  the  roof  of  the  mine  was  unsafe,  and  it  was 
the  duty  of  the  road  men  to  put  it  in  proper  and  safe  condi- 
tion, and  two  of  them  undertook  to  do  so,  and  while  so  do- 
ing one  of  them  was  injured  by  the  negligence  of  the  other. 
The  road  men  were  not  performing  the  duties  of  the  pit  boss 
or  superintendent;  but,  on  the  contrary,  were  performing 
their  own  duties,  and  were  clearly  fellow-servants,  and  of 
course  one  could  not  recover  against  the  company  for  an  in- 
jury caused  by  the  negligence  of  his  fellow-servant. 

There  are  many  cases  in  which  it  has  been  held  that  duties 
of  officers  and  agents  cannot  be  delegated  so  as  to  relieve  the 
principal  from  liability,  and  among  them  are  the  following; 
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Fones  v.  PhHlips,  39  Ark.  17,  43  Am.  Eep.  264;  Pullman  Pal- 
ace Car  Co.  V.  Laack,  143  111.  242,  32  K  E.  285;  Capper  v. 
Louisville  etc.  Ey.  Co.,  103  Ind.  305,  2  N.  E.  719;  Lindvall 
V.  Woods,  41  Minn.  212,  42  N".  W.  1020;  Flike  v.  Boston  etc. 
R.  E.  Co.,  53  K  Y.  549,  13  Am.  Eep.  545;  Wooden  v.  Western 
New  York  etc.  Ey.  Co.,  43  N.  Y.  St.  Eep.  218,  16  N.  Y.  Supp. 
840 ;  Fuller  y,  Jewett,  80  N.  Y.  46,  36  Am.  Eep.  575 ;  Knahtla 
V.  Oregon  etc.  Ey.  Co.,  21  Or.  136,  27  Pac.  91;  Brabbits  v. 
Chicago  etc.  Ey.  Co.,  38  Wis.  289;  Pike  v.  Chicago  etc.  Ey. 
Co.,  41  Fed.  95;  Stockmeyer  v.  Eeed,  55  Fed.  259;  Madden 
V,  Chesapeake  etc.  Ey.  Co.,  28  W.  Va.  610,  57  Am.  Eep.  695; 
Lewis  V.  St.  Louis  etc.  E.  E.  Co.,  59  Mo.  495,  21  Am.  Eep. 
385;  Colorado  etc.  Ey.  Co.  v.  Faylon,  17  Colo.  501,  31  Am. 
St.  Eep.  335,  30  Pac.  249;  EUedge  v.  National  City  ete.  Ey. 
Co.,  100  Cal.  282,  38  Am.  St.  Eep.  290,  34  Pac.  720 ;  Justice 
V.  Pennsylvania  Co.,  130  Ind.  321,  30  N.  E.  303;  Loughlin 
V.  State,  105  N.  Y.  159,  11  N.  E.  371;  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  Hannibal  etc.  Ey.  Co.  v.  Fox,  31  Kan. 
586,  3  Pac.  320;  Atchison  etc.  E.  E.  Co.  v:  McKee,  37  Kan. 
592,  15  '"''  Pac.  484;  Daves  v.  Southern  Pac.  Co.,  98  Cal. 
19,  35  Am.  St.  Eep.  133,  32  Pac.  708;  Pennsylvania  Co.  v. 
Whitcomb,  111  Ind.  212,  12  N.  E.  380;  Fisher  v.  Oregon  etc. 
Ey.  Co.,  22  Or.  533,  30  Pac.  425;  Brown  v.  Minneapolis  etc. 
Ey.  Co.,  31  Minn.  553,  18  N.  W.  834;  Mobile  etc.  Ey.  Co.  v. 
Smith,  59  Ala.  245;  Miller  v.  Southern  Pac.  E.  E.  Co.,  20  Or. 
285,  26  Pac.  70;  Moon  v.  Eichmond  etc.  Ey.  Co.,  78  Va.  745, 
49  Am.  Eep.  401;  Baltimore  etc.  R  E.  Co.  v.  McKenzie,  81 
Va.  71. 

Plaintiff  in  error  nrges  that  it  was  entitled  to  a  peremptory 
instruction  for  a  verdict  in  its  favor  in  view  of  the  admission 
on  the  trial:  "That  at  and  before  the  date  of  the  injury  to 
said  Smith,  defendant  had  in  its  employ,  at  all  times,  a  suffi- 
cient number  of  careful  and  competent  persons  whose  duty 
it  was  to  look  after  the  safety  of  all  entries  in  its  mine,  in- 
cluding the  entry  in  which  plaintiff  was  injured,"  and  in  view 
of  the  further  fact,  as  it  claims,  that  there  was  no  statement 
of  any  evidence  tending  to  prove  knowledge  of  the  defect  on 
the  part  of  the  superintendent  or  mine  boss,  nor  that  the  de- 
fect was  open  obvious,  apparent,  and  dangerous,  or  of  com- 
mon knowledge  among  the  employes  in  the  mine,  and  no 
other  or  further  evidence  concerning  it  than  that  of  Edward 
Gordon,  who  says  that  he  did  not  consider  the  matter  of  suffi- 
cient importance  to  call  the  attention  of  the  mine  boss  to  it. 
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A  sufficient  answer  to  this  claim  may  be  found  in  the  fact 
that  the  record  fails  to  show  that  any  such  instruction  was 
asked  by  the  plaintiff  in  error,  or  refused  by  the  court.  Again 
assuming  that  the  above  admission  concedes  that  the  mine 
boss  and  the  track-layer,  Edward  Gordon,  who  had  the  duty 
enjoined  upon  "^^  him,  in  addition  to  his  duty  as  track-layer, 
to  inspect  and  keep  in  repair  the  entry  in  question,  were  care- 
ful and  competent  persons,  whose  duty  it  was  to  look  after 
the  safety  of  said  entry,  yet  it  may  be  that  they  were  negli- 
gent in  the  performance  of  their  said  duty  of  looking  after 
the  safety  of  said  entry.  The  evidence  tended  to  prove  that 
the  mine  boss  was  not  observed  by  anyone  testing  the  roof  of 
that  entry  for  three  months  before  the  accident.  It  urged 
that  there  is  no  evidence  tending  to  prove  that  he  knew  the 
unsafe  condition  of  the  entry,  but  his  want  of  inspection  for 
three  months  while  blasts  of  powder  in  the  adjoining  room 
were  of  frequent,  if  not  daily,  occurrence,  tended  to  show 
that  he  ought  to  have  known  its  unsafe  condition.  "Masters 
are  charged  with  notice,  not  only  of  what  they  know,  but 
also  of  what  they  ought  to  know — that  is,  of  every  fact  which 
they  would  have  known  had  they  used  ordinary  care  and  dili- 
gence in  performing  their  duties'*:  Shearman  and  Eedfield  on 
Negligence,  sec.  206, 

Again,  the  evidence  tended  to  show  that  this  Edward  Gor- 
don, while  assisting  the  mine  boss  in  the  performance  of  his 
duty  of  looking  after  the  safety  of  the  roof  of  this  entry, 
discovered  that  it  was  unsafe,  but  he  did  not  report  it  to  the 
boss  because  he  did  not  consider  it  very  dangerous,  and  did 
not  think  it  worth  while  to  tell  him.  This  knowledge  so  ob- 
tained by  Edward  Gordon  while  performing  the  duties  of  the 
mine  boss  is  the  same  as  if  the  kiiowledge  had  been  obtained 
by  the  boss  himself  and  binds  the  company.  There  was  there- 
fore sufficient  testimony  of  knowledge  of  the  unsafe  condition 
of  the  roof  of  the  entry,  and  of  negligence  in  not  repairing 
it,  to  submit  to  the  jury,  and  the  company  was  not  entitled 
to  a  direction  for  the  jury  to  bring  in  a  verdict  in  its  favor. 

"^  Robert  Pope  was  a  boss  driver,  and  the  mine  boss, 
Thomas  Stiff,  enjoined  upon  him,  in  addition  to  his  duty  as 
such  driver,  the  duty  of  inspecting  and  keeping  in  repair  the 
entry  in  question,  thus  performing  one  of  the  duties  of  said 
mine  boss.  The  defendant  company  offered  Mr,  Pope  as  a 
witness  in  its  behalf,  and  the  following  question  was  asked 
and  answer  given:  "Q.     What,  if  any,  knowledge  at  the  time 
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did  you  have  that  the  slate  in  the  roof  of  the  entry  at  the 
point  where  plaintiff  was  injured  was  loose,  defective,  or  lia- 
ble to  fall?     A.     I  had  no  knowledge  whatever," 

On  cross-examination  he  was  asked  the  following  question 
by  counsel  for  plaintiff  below:  "Q.  When,  if  at  any  time, 
while  you  were  working  under  Thomas  Stiff  as  mine  boss, 
did  you  inspect,  by  the  use  of  ordinary  means  used  for  that 
purpose,  the  entry  at  the  point  where  plaintiff  was  injured, 
or  elsewhere  in  said  entry?" 

Objection  being  made  to  this  question  by  counsel  for  the 
company,  the  oibjection  was  sustained  and  an  exception  taken. 
The  circuit  court  held  this  ruling  to  be  error.  While  we  do 
not  regard  this  as  of  much  importance,  we  think  that  the 
holding  of  the  circuit  court  was  right.  The  answer  would 
tend  to  show  whether  or  not  Mr.  Pope  had  used  sufficient 
diligence  in  the  performance  of  the  duties  of  the  mine  boss. 

The  court  charged  the  jury  as  follows :  "I  instruct  you  that 
the  plaintiff  in  his  work  had  the  right  to  assume  that  the  roof 
where  the  slate  is  alleged  to  have  fallen  was  in  a  reasonably 
safe  condition.  If  the  plaintiff,  acting  upon  this  assump- 
tion, used  a  greater  quantity  of  powder  in  shooting  the  coal 
than  a  reasonably  prudent  miner,  under  the  same  conditions 
and  circumstances,  would  have  used,  and  ^*  said  charge  or 
shot  produced  a  concussion  that  in  the  slightest  degree  con- 
tributed to  produce  the  alleged  fall  of  slate,  he  cannot  recover 
in  this  case,  because  such  act  would  constitute  negligence 
upon  his  part." 

The  circuit  court  held  this  part  of  the  charge  erroneous, 
by  reason  of  the  words  "in  the  slightest  degree.'*  This  hold- 
ing of  the  circuit  court  was  in  accordance  with  the  holding 
of  this  court  in  Schweinfurth  v.  Cleveland  etc.  Ey.  Co.,  60 
Ohio  St.  215,  54  N.  E.  89,  and  was  right. 

The  fourth  special  charge  requested  by  the  plaintiff  below 
and  refused  by  the  court,  and  which  refusal  the  circuit  court 
held  to  be  error,  is  as  follows :  "If  you  find  from  the  evidence 
that  the  roof  of  the  entry  at  the  place  mentioned  had  become 
out  of  repair  and  dangerous,  and  that  its  condition  was  known 
to  the  defendant,  or  that  the  same  could  have  been  known 
to  said  defendant,  its  servants  and  agents,  who  had  charge 
and  control  of  said  entry,  in  time  to  have  prevented  said  in- 
jury complained  of,  by  the  exercise  of  reasonable  care,  pru- 
dence, and  caution,  and  if  you  should  further  find  that  the 
condition  of  said  roof  was  unknown  to  plaintiff,  and  that 
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he  liad  not  equal  means  with  the  defendant  of  knowing  of 
the  unsafe  and  dangerous  condition  of  said  roof,  and  you 
should  further  find  that  while  he,  the  plaintiff,  was  passing 
through  and  along  said  entry,  a  piece  of  slate,  which  had  be- 
come loose,  fell  upon  and  injured  him,  then  your  verdict  must 
be  for  the  plaintiff." 

This  request  is  too  broad,  as  it  allows  the  plaintiff  below 
to  recover  even  though  he  was  at  fault  himself.  The  limi- 
tation that  if  he  was  without  fault  on  his  part  should  have 
been  incorporated  into  the  request  to  make  it  sound  law. 
True,  this  limitation  is  found  in  the  general  charge,  but  that 
cannot  have  the  legal  effect  of  making  this  request  sound,  so 
as  to  constitute  its  refusal  reversible  error.  To  make  the  *** 
refusal  of  a  request  to  charge  reversible  error,  the  request 
must  be  sound  law  throughout  and  lacking  no  required  limi- 
tation. 

■  Again,  the  general  charge  fully  and  carefully  covers  the 
phase  of  the  case  included  in  this  request,  and  incorporates 
the  limitation  as  to  the  plaintiff  being  without  fault,  and  the 
proposition  having  been  correctly  given  in  the  general  charge, 
there  was  no  error  in  refusing  a  special  charge  on  the  same 
subject,  even  if  correct. 

Knowledge  of  the  unsafe  condition  of  the  roof  of  the  entry 
on  part  of  the  servants  and  agents  who  had  charge  and  control 
of  the  entry  would  be  notice  to  the  company,  whether  such 
servants  and  agents  were  or  were  not  the  superiors  of  the 
plaintiff  and  in  authority  over  him  in  other  matters.  In  that 
regard  the  request  was  not  defective,  but  for  the  reasons 
above  given  the  reversal,  founded  upon  the  refusal  of  the 
request,  is  not  approved  by  this  court.  The  second  request  of 
plaintiff  should  have  been  given  without  modification,  because 
notice  to  the  servants  and  agents  who  had  control  of  the  entry, 
and  cared  for  and  inspected  it,  was  notice  to  the  mine  boss 
and  company,  and  whether  they  were  "superior  to  plaintiff 
and  in  authority  over  him"  or  not  in  other  matters  could 
make  no  difference. 

The  court  charged  the  eighth  special  request  of  the  defend- 
ant below  as  follows :  "If  you  find  from  the  evidence  that  plain- 
tiff, at  the  time  of  and  before  his  injury,  knew  that  the  roof 
of  said  entry  was  unsafe,  or  had  the  means  and  opportunity 
to  ascertain  its  defective  condition,  and  did  not  avail  himself 
of  such  opportunity,  or  use  the  means  at  hand,  then  he  was 
guilty  of  such  negligence  as  will  prevent  his  recovering  in 
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this  action  for  any  injury  ^^  he  may  have  received,  and  your 
verdict  must  be  for  the  defendant/' 

The  circuit  court  held  this  to  be  error,  and  we  concur  in 
that  holding.  If  the  plaintiff  below  knew  the  roof  of  the 
entry  to  be  unsafe,  and  entered  notwithstanding  such  knowl- 
edge, he  was  negligent  and  ought  not  to  recover;  but  as  it 
was  the  duty  of  the  mine  boss  to  furnish  a  reasonably  safe 
entry,  and  to  keep  it  in  a  reasonably  safe  condition,  the 
miners  could  rely  upon  that  duty  being  performed,  and  were 
not  required  to  test  and  inspect  the  roof  of  the  entry  them- 
selves, and  were  not  charged  with  knowledge  of  its  unsafe 
condition,  further  than  the  knowledge  they  would  ordinarily 
obtain  in  the  proper  discharge  of  the  work  they  were  employed 
to  perform.  The  law  is  stated  thus  by  Shearman  and  Eedfield 
on  Negligence,  section  217:  "A  servant  is  chargeable  with 
actual  notice  of  every  fact  which  he  would  have  known  had 
he  exercised  ordinary  care  to  keep  himself  informed  as  to 
matters  concerning  which  it  was  his  duty  to  inquire." 

A  miner  is  required  by  section  6871  of  the  Eevised  Statutes 
to  prop  the  room  in  which  he  works  and  keep  it  in  a  safe  con- 
dition, and  therefore  he  must  use  the  means  at  hand  to 
ascertain  its  safety  before  entering,  but  no  such  duty  is  en- 
joined upon  him  as  to  an  entry.  The  court  also  erred  in 
giving  the  seventh  special  charge  asked  by  defendant,  in  so 
far  as  regards  the  means  and  opportunity  of  plaintiff  to  ascer- 
tain the  condition  of  the  roof  of  the  entry. 

Special  charge  No.  10,  given  at  request  of  defendant  below, 
is  as  follows :  "That  if  you  find  from  the  evidence  that  the  fall 
of  slate  upon  plaintiff  was  caused  by  the  jar  or  concussion 
from  the  shot  fired  by  plaintiff  in  an  adjacent  room,  and  that 
such  slate  fall  did  not  extend  into  the  ®^  middle  of  the  entry, 
where  drivers,  miners,  and  other  employes  walked  while  going 
to  and  from  their  work,  then  your  verdict  must  be  for  the 
defendant,  for  the  reason  that  the  plaintiff  was  not  injured  at 
a  point  or  place  where  defendant  had  any  reason  to  expect 
that  any  of  its  employes  would  pass." 

The  giving  of  this  charge  the  circuit  court  held  to  be  error, 
and  we  think  rightly.  It  was  the  duty  of  the  company  to 
keep  the  roof  of  the  whole  entry  in  a  reasonably  safe  con- 
dition. Miners  passing  in  and  out  would  often  meet  cars, 
and  would  be  compelled  to  turn  aside,  and  they  had  a  right  to 
be  protected  while  doing  so.  On  the  occasion  of  the  injury 
in  question  there  was  a  car  on  the  track,  which  compelled 
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plaintiff  below  to  take  to  the  side  of  the  entry,  and  while  so 
doing  he  had  a  right  to  be  reasonably  protected,  and  the 
company  should  have  anticipated  such  occurrences. 

The  seventeenth  special  charge  is  in  substance  the  same 
as  the  tenth,  and  is  open  to  the  same  objection. 

The  twelfth  special  charge  on  behalf  of  defendant  below 
is  AA  follows:  'If  you  find  from  the  evidence  that  the  fall  of 
elate  which  injured  plaintiff  was  simultaneous  with  the  ex- 
plosion of  the  shot  by  him  fired  in  an  adjacent  room,  or  very 
shortly  thereafter,  it  is  your  duty  to  inquire  whether  the  said 
elate  would  have  fallen  at  said  time  but  for  the  concussion 
of  said  shot,  and  if  you  find  that  the  said  shot  was  excessively 
large,  then  your  verdict  must  be  for  the  defendant." 

The  circuit  court  properly  held  the  giving  of  this  to  be 
error.  Under  this  charge  the  jury  might  find  that  the  slate 
would  have  fallen  at  the  time  it  did  without  the  concussion 
of  the  shot,  and  yet  if  they  should  find  that  the  shot  was 
excessively  large,  even  **  though  it  did  not  cause  the  slate  to 
fall,  they  must  bring  in  a  verdict  for  the  defendant. 

If  the  shot  was  excessive,  and  not  such  as  was  ordinarily 
used,  and  caused  the  slate  to  fall,  the  roof  being  in  a  reasonably 
safe  condition,  the  plaintiff  caused  his  own  injury,  and  should 
not  recover.  And  if  the  shot  was  not  excessive,  and  was  such 
as  is  ordinarily  used,  and  still  caused  the  slate  to  fall,  the  roof 
being  in  a  reasonably  safe  condition,  the  falling  of  the  slate 
was  what  is  known  as  an  inevitable  accident,  for  which  there 
could  be  no  recovery,  and  a  charge  along  those  lines  would 
be  proper,  but  the  special  charge  as  given  was  error. 

Special  charge  No.  2a,  given  at  the  request  of  defendant 
below,  is  as  follows:  "If  you  find  from  the  evidence  that  there 
was  a  fall  of  slate  in  front  of  the  room  in  which  Smith  worked 
some  time  prior  to  the  date  of  alleged  injury,  which  was 
cleaned  up  by  defendant's  employes  who  were  competent  for 
the  purpose,  and  who,  at  said  time,  put  the  roof  of  said  entry 
at  said  point  in  such  condition  that  they  considered  it  reason- 
ably safe,  then  plaintiff  cannot  recover  in  this  action,  even 
though  you  should  find  that  said  work  was  not  properly  done, 
or  said  roof  made  reasonably  safe,  and  the  defendant  could 
not,  in  the  exercise  of  ordinary  care,  have  known  that  it  was 
improperly  done.*' 

The  circuit  court  held  this  to  be  error,  in  which  holding  we 
concur.  The  fall  of  slate  in  front  of  Smith's  room  was  some 
four  months  before  the  accident,  and  not  at  the  place  in  the 
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entry  where  the  slate  fell  upon  Mr.  Smith,  and  what  was 
done  at  that  place  could  not  rule  the  law  as  to  the  place  in 
the  entry  where  Smith  was  injured. 

It  seems  that  the  circuit  court  was  of  opinion  that  Edward 
Gordon  and  Eobert  Pope,  upon  whom  was  enjoined  ***  the 
duty  of  performing  the  duties  of  the  mine  boss  as  to  looking 
after  the  safety  of  the  roof  of  said  entry,  in  addition  to  their 
other  duties,  were,  while  so  performing  the  duties  of  the  mine 
boss,  the  fellow-servants  of  plaintiff  below  and  the  other 
miners,  and  therefore  held  several  charges  good  which  were 
clearly  erroneous,  among  them  being  special  charge  la,  which 
was,  in  effect,  that  knowledge  on  the  part  of  Gordon  of  the 
defect  in  the  roof  of  the  entry  could  not  charge  the  defend- 
ant with  notice  of  such  defective  condition,  either  actual  or 
constructive. 

Upon  a  retrial  of  the  case,  the  charge,  and  especially  that 
part  covered  by  the  request  of  defendant,  should  be  recast 
so  as  to  conform  as  near  as  may  be  to  this  opinion. 

The  judgment  of  the  circuit  court  is  aflfirmed. 

Minshall,  C.  J.,  and  Williams  and  Spear,  JJ.,  concurred. 
Davis  and  Shauck,  JJ.,  dissented. 


DUTY  OF  MINE  OWNERS  TO  PREVENT  INJURY  TO  THEIB 
EMPLOYES.* 
Z.    In  General. 

a.  Duty  to  Provide  Safe  Place. 

b.  Duty  to  Provide  Safe  Machinery  and  Applianeet^ 

c.  Duty  to  Provide  Competent  Employes. 
n.    Degree  of  Care  Required  of  Mine  Owner. 

a.  General  Rule — Reasonable  Care  Only. 

b.  What  Constitutes  Reasonable  Care. 

1.  In  General — Question  of  Fact. 

2.  Effect  of  Fact  of  Injury  Upon  Question  of  Negll^ 

gence. 

3.  In  Providing  Safe  Place. 

A.     Timbering. 

*REFERENCK8  TO    MONOGRAPHIC  NOTES. 

Duty  of  employer  to  furnish  employes  with  safe  means  and  applianoM  with 
which  to  work  and  generally  provide  for  their  safety:  92  Am.  Dec.  213-221;  77  Am. 
Dec.  218-225. 

Liability  of  master  to  servant  for  Injury  to  latter  caused  by  fellow-aervant:  86 
Am.  Dec.  279-290. 

Who  are  fellow-servants:  67  Am.  Dec.  688-697. 

Who  is  a  vice-principal:  75  Am.  St.  Rep.  584-640— Mining  bosses,  employes  and 
foremen,  at  p.  626. 

Duty  of  master  to  provide  safe  place:  21  Am.  Rep.  679-682. 

Protection  of  corporations  from  special  and  hostile  legislation— Special  statutes 
reiipectiug  employes:  62  Am.  St.  Rep.  1C5-182,  at  p.  176. 
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B.    Ventilation. 

0.    Inspection  • 

D.    Where  Llfa  of  Employ^  is  Endangered  by 

Emergency. 
B.    Where  Employ^  Is  Making  His  Own  Place. 
V.    Where    Employe    is    B>epairing    Dangerous 

Place. 
G.    In  Completed  and  Opened  Portions  of  the 

Mine. 
C    In  Providing  Safe  Appliances. 

A.  Need  not  Secure  Best  Obtainable. 

B.  Use  of  Similar  Machinery  in  Other  Mines. 
0.    Effect  of  Long-continued  Use  of  Appiiano* 

on  Question  of  Negligence. 

5.  In  Providing  Competent  Employes. 

A.  Employment  of   Minors. 

B.  Duty  to  Investigate  Competence. 

6.  In  Prescribing  Bules. 

m.    Bight  of  Mine  Owner  to  Delegate  Besponsibility. 
IV.    Bight  of  Mine  Owner  to  Contract  Against  Liability  for  Neg- 
ligence. 
V.    Assumption  of  Bisks  by  Employes  in  Mines. 
a.    General  Bule. 

h.    Bisks  Ordinarily  Incident  to  Mining. 
1.    In  General. 
8.    Negligence  of  Fellow-servants. 

A.  General  Bule. 

B.  Who  are  Eellow-servants  in  Mines. 

0.    Where  Negligence  of  Eellow-servant  and  of 
Mine  Owner  Contributes  to  the  Injury. 
«k    Bisks  not  Ordinarily  Incident  to  Mining. 
1.    General  Bule. 
8.    Duty  of  Mine  Owner  to  Warn   Concerning. 

A.  In  General. 

B.  Minors,  Inexperienced  Employes,  eto. 
8.    Negligence  of  Mine  Owner. 

A.  General  Bvile — Not  Bisk  Assumed. 

B.  Where  Employe  Knows  or   Should  Know  of 

Defect. 

C.  Where   Mine    Owner    Promises    to    Bemedy 

Defect. 

D.  Where  Beasonable  Time  has  Elapsed  After 

Promise  to  Bemedy. 

E.  Where  Danger  is  Immediate. 

4.    Where    Employ^    is    Under    Direct   Superintend- 
ence of  Mine  Owner  or  Foreman, 
d.    Where  Service  is  Involuntary. 
•.    Knowledge  of  Both  Defect  and  Danger  Essential. 
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VI.    Statutory  Eegulations. 
A.    In  Oeneral. 

1.  Nature  and  Constitutionality  of. 

2.  Effect  of  Upon  Liability  of  Mine  Owner  at  Com- 

mon  Law  for  Negligence. 
8.    Effect  of  Violation  of. 
4.    Contributory  Negligence  of  Employ^  as  Defense 

to  Action  for  Violation  of. 
6.    Violation  must  be  Proximate  Cause  of  Injury. 
6.    Meaning  of  "Willful"  in  Statutes  of  this  Nature. 
h*    Various  Provisions  of. 

1.  Props  and  Timbering. 

2.  Ventilation. 

8.     Escapement  Shafts. 

4.  Hoisting  Machinery.' 

5.  ''Mine  Boss." 

A.  Liability  of  Mine  Owner  for  Negligence  of. 

B.  Effect  of  Certificate  of  Competence. 

6.  Inspection. 

7.  Miscellaneous. 

I.  In  XJeneral. 
a.  Duty  to  Provide  Safe  Place.— There  is,  In  the  entire  body  of 
law  devoted  to  the  relation  of  master  and  servant,  no  principle 
more  firmly  established  than  that  which  demands  of  the  master 
the  exercise  of  all  reasonable  care  to  provide  his  servant  with  a 
safe  place  in  which  to  perform  the  work  required  of  him.  The 
necessity  of  this  rule  and  the  importance  of  the  duty  It  Imposes 
is  In  every  case  apparent,  but  in  no  connection  more  so  than  when 
applied  to  the  relation  existing  between  a  mine  owner  and  his  em- 
ployes. The  peculiarly  hazardous  conditions  under  which  the  worlc 
must  necessarily  be  prosecuted  malie  It  of  the  first  Importance  that 
the  employer  be  required  to  use  all  reasonable  means  to  provide 
a  safe  place  for  Its  performance,  and  the  principle  Is  established 
by  almost  innumerable  authorities  that  It  Is  the  duty  of  a  mine 
owner  to  use  all  reasonable  care  and  diligence  to  furnish  his  em- 
ployes with  a  safe  place  for  the  performance  of  their  duties:  Burel<a 
Co.  V.  Bass,  81  Ala.  200,  60  Am.  Rep.  152,  8  South.  216;  Woodward 
Iron  Co.  V.  Coolc,  124  Ala.  340,  27  South.  455;  Beeson  v.  Grcon 
Mountain  etc.  Min.  Co.,  57  Cal.  20;  New  Yorlc  etc.  Mining  Syndicate 
V.  Rogers,  11  Colo.  6,  16  Pac.  719;  Mollie  Gibson  etc.  Min.  Co.  v. 
Sharp,  5  Colo.  App.  321,  38  Pac.  850;  Consolidated  Coal  Co.  v.  Yung, 
24  III  App.  255;  Brazil  Block  Coal  Co.  v.  Young,  117  lud.  520,  20 
N.  E.  423;  Island  Coal  Co.  v.  Greenwood,  151  Ind.  476,  50  N.  B. 
36;  Choctaw  etc.  Ry.  Co.  v.  Nicholas  (Ind.  Ter.),  53  S.  W.  475; 
Forbes  v.  Boone  Valley  Coal  Co.  (Iowa,  Jan.,  1901),  84  N.  W.  970; 
Cherokee  etc.  M.  Co.  v.  Britton,  3  Kan.  App.  292,  45  Pac.  100; 
Godfrey  t.  Coal  Co.,  101  Ky.  339,  41  S.  W.  10;  Ashland  Coal  etc. 
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Co.  T.  Wiilluce.  101  Ky.  G26,  42  S.  W.  741,  43  S.  W.  207;  Kaltinsky 
T.  Wood  (Ky.,  Dec,  1901).  63  S.  W.  848;  Burgess  v.  Davis  Sulpliur 
Ore  Co.,  105  Mass.  71,  42  N.  E.  501;  Andrews  V.  Tamarack  Min. 
Co.,  114  MIcli.  375,  72  N.  W.  242;  Hamman  v.  Central  Coal  Co.,  ir>a 
Mo.  232,  50  S.  W.  1091;  De  Weese  v.  Meramec  Iron  M.  Co.,  128 
Mo.  423,  31  S.  W.  110;  Monahan  v.  Kansas  City  etc.  Co.,  58  Mo. 
App.  08;  Kelley  v.  Fourth  of  July  Min.  Co.,  10  Mont.  484,  41  I'uc. 
273;  Coinben  v.  Belleville  Stone  Co.,  69  N.  J.  L.  226,  36  Atl.  473; 
rantzar  v.  Tilly  Foster  Iron  Min.  Co.,  09  N.  Y.  308,  2  N.  E.  24; 
Wellston  Coal  Co.  v.  Smith  (principal  case),  0^  Oliio  St.  70,  01 
N.  B.  143;  Johnson  v.  Portland  Stone  Co.  (Or.,  Mar.,  1902),  67  Pac. 
1013;  Kuoxville  Iron  Co.  v.  Pace,  101  Tenn.  476,  48  S.  W.  232; 
Trihay  v.  Brooklyn  Lead  Min.  Co.,  4  Utah,  408,  11  Pac.  612;  Llnder- 
berg  V.  Crescent  Min.  Co.,  9  Utah,  163,  33  Pac.  692;  Robinson  v. 
Dlninny,  96  Va.  41,  30  S.  E.  442;  Shannon  v.  Consolidated  etc.  Min. 
Co.,  24  Wash.  119,  64  Pac.  169;  Costa  v.  Pacific  Coast.  Co.  (Wash., 
Sept.,  1901),  06  Pac.  398;  McMahon  v.  Ida  Min.  Co.,  95  Wis.  308,  60 
Am.  St.  Rep.  117,  70  N.  W.  478;  Union  Pac.  Ry.  Co.  v.  Jarvi,  53  Fed. 
65,  10  U.  S.  App.  439;  Western  Coal  Co.  v.  Ingraham,  70  Fed.  219, 
17  C.  0.  A.  71;  Bunker  Hill  etc.  Min.  Co.  v.  Schmelljng,  79  Fed. 
263,  24  0.  0.  A.  504;  Westland  v.  Gold  Coin  Mines  Co.,  101  Fed. 
59,  41  a  C.  A.  193;  Sommer  v.  Carbon  Hill  Coal  Co..  89  Fed.  54, 
32  C.  C.  A.  156;  Mather  v.  Rillston,  150  U.  S.  391,  15  Sup.  Ct 
Rep.  464;  Deserant  v.  Cerillos  Coal  Ry.  Co.,  178  U.  S.  409,  20  Sup. 
Ct.  Rep.  967;  Patterson  v.  Wallace,  1  Macq.  748.  Nor  does  the  owner 
of  a  mine  discharge  this  duty  by  merely  using  reasonable  care  to 
originally  render  the  premises  safe.  His  duty  is  a  continuing  one, 
and  requires  of  him  the  same  degree  of  diligence  and  care  to  main- 
tain it  in  a  condition  reasonably  free  from  danger  to  his  employSs: 
See  cases  above  cited,  and  Parke  County  Coal  Co.  v.  Barth,  5  Ind. 
App.  159,  31  N.  B.  585;  Faulkner  v.  Mammoth  Min.  Co.  (Utah),  66 
Pac.  799;  Union  Pac.  Ry.  Co.  v.  Jarvi,  53  Fed.  65. 

b.  Duty  to  Provide  Safe  Machinery  and  Appliances.— Equally 
well  settled  Is  the  principle  (applicable  with  the  same  force  to 
all  cases  where  the  relation  of  master  and  servant  exists)  that  the 
mine  owner  is  bound  to'  use  due  diligence  to  supply  his  employes 
and  equip  his  premises  with  machinery  and  appliances  reasonably 
snfe,  and  must  use  reasonable  care  to  preserve  these  appliances  in 
proper  condition.  He  owes  his  employes  the  duty  of  taking  all  rea- 
sonable precautions  and  of  employing  all  reasonable  care  and  dili- 
gence to  properly  equip  and  to  keep  in  repair  the  appliances  used 
by  such  employes  In  the  performance  of  their  labor:  Eureka  Co. 
V.  Bass,  81  Ala.  200,  60  Am.  Rep.  152,  8  South.  216;  Wells  v.  Coe, 
8  Colo.  159,  11  Pac.  50;  Consolidated  Coal  Co.  v.  Bonner,  43  111. 
App.  7;  Parke  County  Coal  Co.  v.  Barth,  5  Ind.  App,  159,  31  N.  E. 
685;  Indiana  Bituminous  Coal  Co.  v,  Buffey  (Ind.  App.),  62  N.  B. 
279;  Forbes  v.  Boone  Valley  Coal  etc.  Co.  (Iowa,  Jan.,  1901),  84 
N.  W.  970;  Myers  v.  Hudson  Iron  Co.,  150  Mass.  125,  15  Am.  St.  Rep. 
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176,  22  N.  E.  631;  Turner  v.  St.  Clair  Tunnel  Co.,  121  Mich.  618» 
80  N.  W.  720;  Patnode  v.  Barker,  20  Nev.  303,  21  Pac.  679;  Smith 
V.  Oxford  Iron  Co.,  42  N.  J.  L.  467,  36  Am.  Rep.  535;  Belleville 
Stone  Co.  v.  Comben,  61  N.  J.  L.  353,  39  Atl.  &41;  Jarvis  v.  North- 
ern New  York  Marble  Co.,  55  App.  Civ.  272,  67  N.  Y.  Supp.  78; 
Spelman  v.  Fisher  Iron  Co.,  56  Barb.  15;  Chicago  etc.  Coal  etc. 
Co.  V.  Norman,  49  Ohio  St  598,  82  N.  E.  857;  Mangum  v.  Bullion 
Beck  etc.  Min.  Co.,  15  Utah,  534,  50  Pac.  834;  Tennessee  Coal  Iron 
etc.  Co.  V.  Currier,  108  Fed.  19;  Barton's  Hill  Coal  Co.  v.  Reid,  5 
Macq.  266. 

c  Duty  to  Provide  Competent  Employes.— The  duty  of  a  mine- 
owner  with  respect  to  the  selection  and  retention  of  his  employSa 
is  that  owed  by  every  master  to  his  servants.  He  must  use  all  rea- 
sonable care  and  diligence  to  employ  and  to  retain  In  his  service- 
none  but  competent  employ6s,  and  his  duty  in  this  regard  is  quite 
as  positive  as  is  that  of  supplying  safe  places  and  machinery.  In 
mining,  perhaps,  to  a  greater  extent  than  in  any  other  business, 
the  safety  of  each  employs  is  dependent  upon  the  competence  and 
care  taken  by  those  with  whoto  he  is  compelled  to  labor,  and  it  is- 
well  settled  that  the  reasonable  care  required  of  the  master  to- 
prevent  injury  to  his  employes  requires  that  he  select  and  retain 
only  such  coservants  as  are  reasonably  competent  to  discharge  th& 
duties  required  of  them:  McLean  v.  Blue  Point  Gravel  Min.  Co., 
51  Cal.  255;  Stephens  v.  Doe,  73  Cal.  26,  14  Pac.  378;  Acme  Coal 
Min.  Co.  V,  Mclver,  5  Colo.  App.  267,  38  Pac.  596;  Niantic  Coal  etc. 
Co.  V.  Leonard,  25  111.  App.  95;  Oleson  v.  Maple  Grove  Coal  etc. 
Min.  Co.  (Iowa,  Oct.,  1901),  87  N.  W.  736;  Quincy  Min.  Co.  v.  Kitts^ 
42  Mich.  34,  3  N.  W.  240;  Walkowski  v.  Penakee  etc.  Con.  Mines, 
115  Mich.  629,  73  N.  W.  895;  Smith  v.  Oxford  Iron  Co.,  42  N.  J.  L. 
467,  36  Am.  Rep.  535;  Cerrillos  Coal  Co.  v.  Deserant,  9  N.  Mex.  49,. 
49  Pac.  807;  Pantzar  v,  Tilly  Foster  Iron  Min.  Co.,  99  N.  Y,  368,. 
2  N.  E,  24;  Redstone  Coke  Co.  v.  Roby,  115  Pa.  St.  364,  8  Atl,  593; 
Handley  v.  Daly  Min.  Co.,  15  Utah,  176,  62  Am.  St.  Rep.  916,  49 
Pac.  295;  McCharles  v.  Horn  Silver  Min.  Co.,  10  Utah,  470,  37  Pac, 
733;  Carlson  v.  Wilkeson  Coal  etc.  Co.,  19  Wash,  473,  53  Pac.  725; 
Hughes  V.  Oregon  Improvement  Co.,  20  Wash.  204,  55  Pac.  119; 
Weeks  v.  Scharer,  111  Fed.  330;  Barton's  Hill  Coal  Co.  v.  Reld,  3 
Macq.  266. 

IT.  Degree  of  Care  Hequlred  of  Iffine  Owner, 
a.  General  Rule— Reasonable  Care  Only.— The  mine  owner  Is  not, 
however,  an  Insurer  of  the  safety  of  his  employSs.  He  does  not 
guarantee  the  safety  of  his  premises,  the  condition  or  fitness  of  his 
appliances,  nor  the  competence  of  those  whom  he  employs  as  his 
servants.  He  is  bound  to  the  exercise  of  reasonable  care  and  dili- 
gence, but  need  go  no  further.  Extraordinary  care  In  the  dis- 
charge of  his  duties  is  not  required,  and  he  does  all  that  the  law 
demands  when  he  exercises  that  degree  of  care,  diligence^  and 
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foresight  that  a  reasonably  Intelligent  and  prudent  man  would  em- 
ploy to  prevent  Injury  to  his  employes.  Having  done  this  much,  he 
cannot  be  hold  for  in  juries  arising  from  causes  purely  accidental 
or  which  no  reasonably  neeessary  precautions  could  have  averted: 
Wells  V.  Coe,  9  Colo.  159;  Grant  v.  Varney,  21  Colo.  329,  40  Pac. 
771;  Consolidated  Coal  Co.  v.  Bokamp,  181  111.  9,  54  N.  B,  567; 
Consolidated  Coal  Co.  v.  Scheeler,  42  111.  App.  G19;  Brazil  Block 
Coal  Co.  V.  Young,  117  Ind.  520,  20  N.  E.  423;  Choctaw  etc.  R.  Co. 
T.  Nicholas  find.  Ter.),  53  S.  W.  475;  Corson  v.  Coal  Hill  Coal  Co., 
101  Iowa,  224,  70  N.  W.  185;  Blazenic  v.  Iowa  etc.  Coal  Co.,  102 
Iowa,  706,  72  N.  W.  2(12;  Cherokee  etc.  MIn.  Co.  v.  Britten,  3  Kan. 
App.  292,  45  Pac.  100;  Ashland  Coal  etc.  Co.  v.  Wallace,  101  Ky. 
-€26,  42  S.  W.  744,  43  S.  W.  207;  Smith  v.  Oxford  Iron  Co.,  42  N.  J. 
-L.  467,  36  Am.  Rep.  535;  Cerrillos  Coal  Co.  v.  Deserant,  9  N.  Mex. 
49,  49  Pac.  807;  Sharpsteen  v.  Livonia  etc.  Min.  Co.,  38  N.  Y. 
4?upp.  49,  3  App.  Div.  144;  Chicago  etc.  Coal  etc.  Co.  v.  Norman, 
49  Ohio  St.  598,  32  N.  E.  857;  Mulhern  v.  Lehigh  Valley  Coal  Co., 
161  Pa.  St.  270,  28  Atl.  1087,  1088;  Johnston  v.  Youghiogheny  River 
Coal  Co.,  183  Pa.  623,  39  Atl.  10;  Knoxville  Iron  Co.  v.  Pace,  101 
Tenn.  476,  48  S.  W.  232;  Reddon  v.  Union  Pac.  Ry.  Co.,  5  Utah,  344, 
15  Pac.  202;  Cook  v.  Bullion  Beck  Min.  etc.  Co.,  12  Utah,  51,  41 
Pac.  557;  Mangum  v.  Bullion  Beck  etc.  Min.  Co.,  15  Utah,  534,  50 
Pac.  834;  South  West  Virginia  Imp.  Co.  v.  Andrew,  86  Va.  270,  9 
S.  E.  1015;  Sexton  v.  Turner,  89  Va.  341,  15  S.  E.  862;  Morgan  v. 
Carbon  Hill  Coal  Co.,  6  Wash.  577,  34  Pac.  152;  Union  Pac.  Ry. 
Co.  v.  Jarvi,  53  Fed.  65,  10  U.  S.  App.  439;  Portland  Gold  Min. 
Co.  V.  Flaherty,  111  Fed.  312;  Wilson  v.  Merry,  L.  R.  1  H.  L.  S.  326. 

b.  What  Constitutes  Reasonable  Care. 
1.  In  General— Questions  of  Fact.— What  amounts  to  "reason- 
■able  care"  is  a  question  a  satisfactory  answer  to  which  Is  not  to 
be  found  in  any  general  definition  or  rigid  formula.  It  differs  with 
each  varying  state  of  facts,  and  what  would  undoubtedly  be  rea- 
sonable care  under  one  set  of  circumstances  would  be  the  utmost 
criminal  negligence  under  another.  "The  care  and  diligence  re- 
quired of  the  master,"  says  Judge  Sanborn  in  Union  Pac.  Ry.  Co. 
T.  Jarvi,  53  Fed.  65,  10  U.  S.  App.  439.  "is  such  as  a  reasonably 
prudent  man  would  exercise  under  like  circumstances  In  order  to 
protect  his  servants  from  injury.  It  must  be  commensurate  with 
the  character  of  the  service  required  and  with  the  dangers  that 
a  reasonably  prudent  man  would  apprehend  under  the  circumstances 
of  each  particular  case.  Obviously,  a  far  higher  degree  of  care 
is  demanded  of  the  master  who  places  his  servant  at  work  digging 
coal  beneath  overhanging  masses  of  rock  and  earth  than  of  him 
who  places  his  employe  on  the  surface  of  the  earth,  where  danger 
from  superincumbent  masses  is  not  to  be  apprehended.  A  reason- 
ably prudent  man  would  exercise  greater  care  and  watchfulness  in 
the  former  than  In  the  latter  case,  and  throughout  all  the  varied 
occupations  of  mankind  the  greater  the  danger  that  a  reasonably 
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prudent  man  would  apprehend,  the  higher  is  the  degree  of  care  and 
diligence  the  law  requires  of  the  marster  in  the  protection  of  his 
servant.  For  a  failure  to  exercise  this  care,  resulting  in  the  injury 
of  the  employ^,  the  employer  is  liable,  and  this  duty  and  liability 
extend,  not  only  to  the  unreasonable  and  unnecessary  risks  that 
are  known  to  the  employer,  but  to  such  as  a  reasonably  prudent 
man  in  the  exercise  of  ordinary  diligence — diligence  proiwrtlonate 
to  the  occasion— would  have  known  and  apprehended":  See,  also, 
Brazil  Block  Coal  Co.  v.  Young,  117  Ind,  520,  20  N.  E.  423;  Finlay- 
son  V.  Utica  etc.  IMin.  Co.,  67  Fed.  507,  14  C.  C.  A,  492;  Mather 
V.  Rillston,  156  U.  S.  391,  15  Sup.  Ct.  Rep.  464.  The  rule  here  laid 
down  is  applicable  to  the  degree  of  care  required  of  the  master  in 
selecting  and  maintaining  a  safe  place  and  safe  appliances  is  equally 
pertinent  with  respect  to, his  duty  in  the  selection  and  retention  of 
competent  employes,  "The  nature  of  the  service  and  the  dangers 
attending  it  should  be  considered.  A  closer  supervision  over  the 
habits,  competency  and  conduct  of  an  engineer  is  required  than 
over  a  common  laborer,  for  the  obvious  reason  that  the  dangerous 
consequences  of  neglect  are  likely  to  be  so  much  greater  in  the 
one  case  than  in  the  other;  the  rule  being,  tlie  greater  the  danger 
the  greater  the  care":  Handley  v.  Daly  Min.  Co.,  15  Utah,  176,  62 
Am.  St.  Rep.  916,  49  Pac.  295;  Walkowskl  v.  Consolidated  Mines, 
115  Mich,  629,  73  N,  W,  895, 

2.  Effect  of  Fact  of  Injury  upon  Question  of  Negligence.— 
From  the  rule  that  the  mine  owner  is  not  an  insurer  of  the  safety 
of  his  employ(?s,  but  Is  liable  only  when  he  has  failed  to  exercise 
the  care  and  diligence  required  of  him  as  a  prudent  man  under  the 
circumstances,  it  follows  as  an  immediate  corrollary  that  the  mere 
fact  that  the  accident  occurred  is  not  of  Itself  and  In  the  absence 
of  other  circumstances  sufficient  to  subject  him  to  liability  for  a 
resultant  Injury:  Hughes  v.  Oregon  Improvement  Co.,  20  "Wash. 
204,  55  Pac.  119;  Knight  v.  Cooper,  36  W.  Va,  232,  14  S.  B.  999. 
There  are,  however,  cases  where  the  facts  are  such  that  the  maxim 
"Res  ipsa  loquitur"  may  well  be  held  to  apply,  and,  where  the  nature 
and  circumstances  of  the  accident  are  such  that  it  would  not  ordi- 
narily have  occurred  had  the  defendant  been  in  the  exorcise  of  due 
care,  a  presumption  of  negligence  arises:  Cunningham  v.  Union  Pac, 
Ry.  Co.,  4  Utah,  206,  7  Pac.  795;  Westland  v.  Gold  Coin  Mines  Co., 
101  Fed.  59,  41  C.  C.  A,  193,  The  mere  failure  to  take  precautions 
by  which  the  accident  might  have  been  avoided  is,  moreover,  not  in 
Itself  proof  of  negligence.  It  must  further  appear  that  the  dangers 
were  such  that  a  reasonably  prudent  man  would  have  foreseen  and 
taken  measures  to  guard  against  them.  As  is  said  In  Consolidated 
Coal  Co,  V.  Scheller,  42  111.  App.  619:  "After  an  accident  has  occurred 
it  may  be  easy  to  see  what  Avould  have  prevented  it;  but  that  of 
itself  does  not  prove,  nor  tend  to  prove,  that  reasonable  or  ordinary 
care  would  have  anticipated  and  guarded  against  it."  While, 
therefore.  It  is  incumbent  upon  a  mine  owner  in  the  discharge  of 
bis  duty  of  furnishing  a  "safe  place,"  to  adopt  any  precautions  rea- 
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sonnbly  necessary  to  prevent  injury  to  his  employes,  In  but  very 
few  Instances  can  It  be  said,,  as  a  matter  of  law,  that  the  adoptioD 
of  any  particular  measure  was  essential  to  the  performance  of  this 
duty.  Thus  it  has  been  held  that  in  the  absence  of  statute  the 
owner  of  a  mine  owes  no  absolute  duty  to  his  employe  to  adopt 
even  so  usual  a  precaution  as  the  timbering  of  the  Interior  of  the 
mine;  and  In  the  absence  of  some  showing  that  such  timbering  was 
necessary  as  a  measure  of  reasonable  prudence,  the  failure  to  era- 
ploy  it  is  not  of  itself  proof  of  negligence:  Consolidated  Coal  Oa 
V.  Yung,  24  111.  App.  255;  Consolidated  Coal  Co,  v.  Scheller,  42  111. 
A  pp.  619;  Consolidated  Coal  Co.  v.  Scheiber,  65  111.  App,  804;  Boeraer 
V.  Central  Land  Co.,  69  Mo.  App.  601.  So  It  is  held  that  it  is  not 
possible  to  say,  as  a  matter  of  law,  that  it  is  the  duty  of  persons 
operating  coal  mines  to  cut  a  mauAvay  (different  and  separate  from 
the  slope  tlirough  which  coal  is  brought  to  the  surface),  for  the 
ingress  and  egress  of  their  employSs:  Whatley  v.  Coal  Co.,  122  Ala. 
118,  26  South.  124. 

3.    In  Providing  Safe  Place. 

A.  Timbering.— The  entire  question  Is  one  of  negligence.  While, 
therefore,  there  is  no  common-law  oblig.ation  upon  the  owner  of  a 
mine  to  timber  its  shafts  and  galleries,  whenever  this  precaution 
Is  reasonably  necessary  to  prevent  the  fall  of  rocks,  or  to  support  the 
sides  and  roof  of  a  passageway  or  room,  it  is  the  duty  of  the  mine 
owner  (see  for  exceptions,  post,  pp.  566,  567)  to  adopt  this  measure: 
Sampson  etc.  Co.  v.  Schaad,  15  Colo.  197,  25  Pac.  89;  Consolidated 
Coal  Co.  V,  Bokamp,  181  111.  9,  54  N.  B.  567;  Island  Coal  Co.  v. 
Greenwood,  151  Ind.  476.  50  N.  E.  36;  Parke  County  Coal  Co.  v. 
Barth,  5  Ind.  App.  159,  31  N.  E.  585;  Hancock  v.  Keene,  5  Ind. 
App.  408,  32  N.  E.  329;  Island  Coal  Co.  v.  Pisher,  13  Ind.  App.  98, 
40  N.  E.  158;  Blazenic  v.  Iowa  etc.  Coal  Co.,  102  Iowa,  706,  72  N. 
W.  292;  Kelley  v.  Fourth  of  July  Min.  Co.,  16  Mont  484,  41  Pac. 
273;  Linderberg  v.  Crescent  Min.  Co.,  9  Utah,  163,  33  Pac.  692;  West- 
ern Coal  etc.  Min.  Co.  v.  Ingraham,  70  Fed.  219,  17  C.  C.  A.  71; 
Patterson  v.  Wallace,  1  Macq.  748.  The  timbering  must,  of  course, 
be  adapted  to  the  ordinary  incidents  of  mining  and,  where  blasting 
iB  employed,  must  be  sufficient  to  withstand  the  shock  of  explosions: 
James  v.  Emmet  Min.  Co.,  55  Mich.  335,  21  N.  W.  361.  Reasonable 
care  in  this  connection  involves,  moreover,  the  duty  of  maintaining 
the  supports  of  the  mine  in  proper  condition,  and  of  inspection  and 
repair  whenever  demanded  by  ordinary  prudence:  Koltlnsky  v. 
Wood  (Ky.,  Dec.  1901),  65  S.  W.  848;  Westland  v.  Gold  Coin  Mines 
Co.,  101  Fed.  50,  41  O.  G.  A.  193.  See,  also,  Molly  Gibson  etc.  Min. 
Co.  V.  Sharp,  5  Colo.  App.  321,  38  Pac.  850. 

B.  Ventilation.— Where,  as  In  coal  mines,  the  collection  of  pol- 
Bonoua  and  Inflammable  damps  and  gases  form  a  source  of  danger 
to  those  employed  in  mining,  reasonable  care  upon  the  part  of  the 
owner  obviously  requires  that  in  the  operation  of  such  mines  ven- 
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tilatlon  shall  be  produced  sufficient  to  make  them  reasonably  safe 
for  persons  working  therein.  The  owner  is  liable  for  all  injuries 
resulting  from  his  failure  to  take  reasonable  precautions,  whether 
the  cause  of  injury  was  one  of  which  he  had  actual  knowledge  or 
was  merely  such  as  he  might,  Avith  the  exercise  of  due  care,  have 
discovered.  There  rests  upon  him,  therefore,  the  duty  of  inspecting 
the  mine  to  ascertain  its  condition  with  respect  to  this  danger, 
and  of  rendering  it  reasonably  safe  for  the  performance  of  the  labor 
required  of  his  employ(5s:  Mosgrove  v.  Zimbleman  Coal  Co.,  110 
Iowa,  1G9,  81  N.  W.  227;  Godfrey  v.  Coal  Co.,  101  Ky.  339,  41  S.  W. 
10;  Lexington  etc.  Co.  v.  Stephens,  20  Ky.  Law  Rep.  096,  47  S.  W. 
321;  Cerrillos  Coal  Co.  v.  Deserant,  9  N.  Mex.  49,  49  Pac.  807; 
Kiioxville  Iron  Co.  v.  Pace,  101  Tenn.  476,  48  S.  W.  232;  Costa  v. 
Pacific  Coast  Co.  (Wash.,  Sept.,  1901),  66  Pac.  398;  Deserant  v. 
Cerrillos  R.  Co.,  178  U.  S.  409,  20  Sup.  Ct.  Rep.  967. 

C.  Inspection.— This  principle  is  Indeed  of  general  applicability. 
Due  care  on  the  part  of  the  mine  owner  requires  not  merely  dili- 
gence with  respect  to  those  defects  of  which  he  has  notice,  but 
likewise  with  respect  to  those  of  which  he  might  learn  by  the  ex- 
ercise of  due  diligence.  Where  he  ought,  by  reasonable  diligence, 
to  have  discovered,  a  defect,  he  is  held  to  have  knowledge  of  it: 
Linton  Coal  Co.  v.  Persons,  11  Ind.  App.  264,  39  N.  E.  214;  Jarvis 
V.  Northern  New  York  etc.  Co.,  55  App.  Div.  272,  67  N.  Y.  Supp.  78; 
Spelman  v.  Fisher  Iron  Co.,  56  Barb.  151.  Notice  to  the  mine  owner 
of  a  defect  may,  therefore,  well  be  implied  from  its  existence  for 
sucli  length  of  time  that  he  would,  in  the  exercise  of  ordinary  dili- 
gence, have  discovered  It:  Blazenic  v.  Iowa  etc.  Coal  Co.,  102  Iowa, 
706,  72  N.  W.  292;  Cushman  v.  Carbondale  Fuel  Co.  (Iowa,  Jan., 
1902),  88  N.  W.  817.  See,  also.  Consolidated  Coal  Co.  v.  Scheller, 
42  111.  App.  619. 

D.  "Where  Life  of  Employ^  is  Endangered  by  Emergency.— 
In  Bessemer  Land  etc.  Co.  v.  Campbell,  121  Ala.  50,  25  South.  793, 
the  rule  as  to  what  constitutes  due  diligence  upon  the  part  of  the 
mine  owner,  when  an  employs  Is  placed  In  a  perilous  position  and 
his  life  Is  endangered,  Is  laid  down.  In  that  case  a  miner  was 
Imprisoned  by  a  fire  in  the  mine,  and  might  have  lived  for  some 
time  but  for  the  action  of  the  superintendent  of  the  mine  In  seeking 
to  smother  the  fire  by  closing  the  openings  through  which  the  heat, 
smoke,  and  gases  were  escaping.  The  court,  speaking  through 
McClellan,  C.  J.,  uses  the  following  language:  "If  Reeve's  life  could 
have  been  saved  by  telegraphing  to  New  York  or  Chicago  for  hose 
with  which  to  flood  the  fire.  It  was  upon  the  defendant's  super- 
intendent to  so  telegraph  and  have  the  appliances  sent  by  express. 
And  so,  if  that  would  have  met  the  occasion,  he  should  have  tele- 
graphed to  Birmingham,  sixty  miles  away,  where  such  appliances 
were  generally  kept,  and,  If  need  had  been,  have  had  them  sent  out 
by  a  special  train.  Where  human  life  is  at  stake  the  rule  of  due 
care  and  diligence  requires  everything  that  gives  reasonable  promise 
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of  Itn  preservation  to  be  done,  regardless  of  difficulties  and  expense.'* 
T1)l8,  however,  would  seem,  as  a  matter  of  law,  to  lay  down  a  rule  of 
dlllpence  entirely  too  rigid  and  exacting  to  be  deemed  "reasonable," 
and  while  the  degree  of  diligence  and  care  which  a  reasonably  pru- 
dent man  would  exercise  If  confronted  by  a  situation  Imperiling  hu- 
nian  life  Is  undoubtedly  very  hlarh,  It  Is  doubtful  whether  It  can  be 
said  to  require  the  adoption  of  every  measure,  "regardless  of  difficul- 
ties and  expense."  In  Hughes  v.  Oregon  Imp.  Co.,  20  Wash,  294,  55 
Pa 0. 119,  under  a  very  similar  state- of  facts,  the  action  of  the  mine 
superintendent  In  shutting  down  the  ventilating  fan  of  a  coal  m'ne 
In  which  plalntlflf's  Intestate  was  Imprisoned  by  fire,  was  held  not 
to  be  negligence,  the  court  saying:  "If  what  was  done  was  not  the 
best  thing  that  could  have  been  done,  It  nevertheless  cannot  be 
deemed  an  act  of  negligence,  but  it  must  be  considered  a  mere 
error  of  Judgment,  for  which  the  company  cannot  be  held  respon- 
sible": See,  also,  Pugh  v.  Oregon  Imp.  Co.,  14  Wash.  331,  44  Pac. 
547,  G89. 

E.  Where  Employe  is  Haking  His  Own  Place.— This  rule  that 
tlie  mine  owner  is  bound  to  use  all  reasonable  care  to  render  safe 
the  place  furnished  by  him  to  his  employes  is  applicable  only  when 
the  place  in  which  the  latter  are  at  work  is  such  that  it  can  be 
said  to  be  a  place  "furnished"  by  the  mine  owner.  When,  there- 
fore, the  employes  are  engaged  in  making  their  own  place,  the 
rule  does  not  apply.  Where,  for  instance,  miners  are  engaged  in 
cutting  down  or  blasting  out  the  face  of  a  drift,  it  would  be  en- 
tirely unreasonable  to  demand  of  the  owner  that  immediately  af- 
ter each  blast  he  make  safe  the  place  which  the  explosion  has 
created.  In  such  case  the  miners  may  with  reason  be  said  to 
be  furnishing  their  own  place.  The  character  of  the  place  Is  con- 
tinually changing  by  reason  of  the  work  itself.*  It  Is,  therefore, 
uniformly  held  that  as  to  those  places  which  the  employs  in  the 
progress  of  his  work  furnishes  for  himself,  it  is  his  duty,  and  not 
that  of  his  employ^,  to  use  reasonable  care  to  render  them  safe 
for  the  further  prosecution  of  the  work:  Island  Coal  Co.  v.  Green- 
wood, 151  Ind.  476,  50  N.  E.  36;  Ross  v.  Union  Cement  etc.  Co.,  25 
Ind.  App.  4G3,  58  N.  B.  500;  Taylor  v.  Star  Coal  Co.,  110  Iowa, 
40,  81  N.  W.  249;  Oleson  v.  Maple  Grove  etc.  Min.  Co.  (Iowa,  Oct., 
1901),  87  N.  W.  736;  Wallqulst  v.  Maple  Grove  etc.  Min.  Co.  (Iowa, 
Feb.,  1902),  89  N.  W.  98;  Petaja  v.  Aurora  Min.  Co.,  106  Mich.  463, 
68  Am.  St  Rep.  505,  64  N.  W.  335,  66  N.  W.  951;  Kelley  v.  Fourth 
of  July  Min.  Co.,  16  Mont.  484,  41  Pac.  273;  Sharpsteen  v.  Livonia 
etc.  Min.  Co.,  38  N.  Y.  Supp.  49,  3  App.  Div.  144;  Consolidated 
Coal  Co.  v.  Clay,  51  Ohio  St.  542,  38  N.  E.  610;  Faulkner  v.  Mam- 
moth Min.  Co.  (Utah,  Apr.,  1901),  66  Pac.  799;  Anderson  v.  Daly 
M.  Co.,  16  Utah,  28,  50  Pac.  815;  Mlelke  v.  Chicago  etc.  Ry.,  103 
(Wis.  1,  74  Am.  St.  Rep.  834,  79  N.  W.  22;  Finlayson  v.  Utica  etc. 
Min.  Ca,  67  Fed.  507,  14  0.  O.  A.  492. 
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F.  "Where  Employe  is  Bepairing  Dangerous  Place.— Nor  does 
the  rule  that  the  miue  owner  must  provide  a  reasonably  safe- 
place  apply  to  those  cases  in  which  the  work  of  the  employg  is 
that  of  making  a  dangerous  place  safe.  As  is  said  in  Colorado  Coal 
etc.  Co.  V.  Lamb,  6  Colo.  App.  255,  40  Pac.  251:  "There  is  a  wide 
difference  between  providing  a  safe  place  for  the  servants  to  work 
in  and  putting  a  place  already  found  to  be  insecure  in  condition 
for  the  resumption  of  labor.  If  it  happened  to  be  ti'ue  that  the 
entry  was  insufficiently  timbered  and  insecure,  according  to  thfr 
judgment  of  the  jury,  when  the  first  fall  occurred,  and  nobody  had 
been  injured,  the  master  must  undoubtedly  have  had  the  right 
to  put  the  place  in  shape  for  the  resumption  of  labor.  He  had 
the  right  to  put  an  insecure  place  into  a  safe  condition.  Laborers 
who  were  employed  to  aid  in  this  effort  took  upon  themselves 
whatever  of  added  risk  might  have  come  from  the  then  condition 
of  the  entry.  It  is  a  most  undoubted  principle  that  where  a  piece 
of  property  is  out  of  repair,  the  men  who  are  employed  in  mak- 
ing it  safe  take  upon  themselves  whatever  of  added  risk  comes, 
from  the  existing  condition  of  the  place  or  work."  And  to  the 
same  effect  see  Wahlquist  v.  Maple  Grove  Coal  etc.  Co.  (Iowa,  Feb.,. 
1902),  89  N.  W.  98;  Kelley  v.  Fourth  of  July  Min.  Co.,  16  Mont^ 
484,  41  Pac.  273;  Faulkner  v.  Mammoth  Min.  Co.  (Utah,  Apr.,  1901),. 
66  Pac.  799;  Finlayson  v.  Utica  etc.  Min.  Co.,  67  Fed.  507,  14  C. 
C.  A.  492;  Moon  Anchor  Consolidated  Gold  Mines  v.  Hopkins,  111 
Fed.  298;  Bunt  v.  Mining  Co.,  138  U.  S.  483,  11  Sup.  Ct.  Rep. 
464,   affirming  24  Fed.  847. 

G.  In  Completed  and  Opened  Portions  of  the  Mine.— As  to  the 
completed  portions  of  a  mine,  the  rule  requiring  the  mine  owner 
to  provide  a  reasonably  safe  place  is  undoubtedly  applicable.  It 
may  frequently  be  difficult  to  say,  and  the  law  does  not  fix,  ex- 
actly at  what  point  of  time  a  certain  place  in  a  mine  becomes 
Buch  that  the  duty  of  the  employs  to  care  for  it  ceases,  and  it 
becomes  a  place  which  the  mine  owner  furnishes,  and  which  ho 
must  use  reasonable  care  to  keep  safe:  Taylor  v.  Star  Coal  Co.,  110 
Iowa,  40,  81  N.  W.  249.  But  when  once  it  Is  determined  that 
It  is  no  longer  a  place  which  the  employs  furnishes  for  himself, 
the  duty  of  the  mine  owner  attaches.  Entries,  passageways,  etc., 
are,  therefore,  places  which  the  employer  is  bound  to  render  and 
maintain  in  safe  and  proper  condition.  Over  them  the  employ^ 
has  no  control,  and  as  to  them  he  is  entitled  to  rely  upon  the 
mine  owner's  having  done  his  duty  to  make  and  keep  them  safe: 
Howley  v.  California  Bridge  etc.  Co.,  127  Cal.  232,  59  Pac.  577; 
Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  27.  N.  E.  741;  Isl- 
and Coal  Co.  V.  Greenwood,  151  Ind.  46,  50  N.  B.  36;  Parke  County 
V.  Barth,  5  Ind.  App.  159,  31  N.  B.  585;  Carson  v.  Coal  Hill  Coal 
Co.,  101  Iowa,  224,  70  N.  W.  185;  Blazenic  v.  iQwa  etc.  Coal  Co., 
102  Iowa,  700,  72  N.  W.  292;  Ashland  Coal  Co.  v.  Wallace,  101 
Ky.  626,  42   S.  W.  744,  43   S.  W.  207;    KeUey   v.  rourth  of   July 
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MIn.  Co.,  16  Mont  484,  41  Pac.  273;  Wellston  Coal  Co.  v.  Smith 
{principal  case),  05  Ohio  St  70,  61  N.  E.  143;  Union  Pac.  Ry.  Co. 
V.  Jarvl.  r)3  Fed.  65,  10  U.  S.  App.  439;  Western  Coal  Mln.  Co. 
▼.  Ingraham,  70  Fed.  219,  17  C.  C.  A.  71. 

4.    In  Providing  Safe  Appliances. 

A.  Need  not  Secure  Best  Obtainable.— The  duty  of  a  mine 
owner  with  respect  to  supplying  his  servants  with  safe  machinery 
and  appliances  does  not  It  is  well  settled,  require  that  he  procure 
the  best  obtainable.  lie  is  bound  only  to  furnish  such  as  are  rea- 
sonably safe  and  well  adapted  to  the  work  for  which  they  are  in- 
tended: Consolidated  Coal  Co.  v.  Bonnie,  43  111.  App.  17;  Reddon  v. 
U.  P.  Ry.  Co.,  5  Utah,  344,  15  Pac.  262;  Mangum  v.  Bullion  etc.  Mln. 
Co.,  15  Utah,  534,  50  Pac.  834;  Berns  v.  Gaston  Gas  Coal  Co.,  27  W. 
Va.  285,  65  Am.  Rep.  304.  In  the  case  of  Mather  v.  Rillston,  150  U. 
S.  39,  15  Sup.  Ct  Rep.  464,  the  supreme  court  of  the  United  States 
lays  down  the  rule  that  the  mine  owner  is  bound  to  use  all  ap- 
pliances "readily  attainable,  known  to  science  for  the  prevention 
of  accidents."  In  that  case  injury  had  resulted  from  the  explosion 
of  powder  and  caps  In  an  iron  mine,  and  the  court,  speaking 
through  Mr.  Justice  Field,  after  discussing  at  length  the  duty  of 
mine  owners  to  their  employes,  uses  the  following  frequently 
quoted  language:  "Occupations,  however  Important,  which  cannot 
be  conducted  without  necessary  danger  to  life,  body,  or  limb, 
should  not  be  prosecuted  at  all  without  all  reasonable  precautions 
against  such  dangers  afforded  by  science.  The  necessary  danger 
attending  them  should  operate  as  a  prohibition  to  their  pursuit 
without  such  safeguards.  Indeed,  we  think  It  may  be  laid  down 
as  a  legal  principle  that  in  all  occupations  which  are  attended 
with  great  and  unusual  danger  there  must  be  used  all  appliances 
readily  attainable,  known  to  science,  for  the  prevention  of  ac- 
cidents, and  that  the  neglect  to  provide  such  readily  obtainable 
appliances  will  be  regarded  as  proof  of  culpable  negligence":  See, 
also.  Western  etc.  Mln.  Co.  v.  Berberich,  94  Fed.  329,  3G  C.  C.  A. 
S64. 

B.  Use  of  Similar  Machinery  in  Other  Mines.— TB  determining 
what  amounts  to  reasonable  care  in  the  selection  of  appliances, 
the  extent  to  which  certain  appliances  are  used  In  mines  similarly 
situated  Is  Important  Thus,  a  general  custom  on  the  part  of  other 
mine  owners  similarly  circumstanced  to  use  such  appliances  as 
were  supplied  by  the  owner  of  the  mine  in  which  an  accident  has 
occurred  Is  evidence  that  the  latter  was  not  negligent  In  the  per- 
formance of  his  duty  of  exercising  reasonable  care  In  this  con- 
nection: Lehigh  etc.  Coal  Co.  v.  Hayes,  128  Pa,  St  294,  15  Am. 
8t  Rep.  680,  18  Atl.  387;  King  v.  Morgan,  109  Fed.  446.  48  C.  C.  A. 
607.  Conversely,  It  may  be. shown  as  proof  of  a  particular  mine 
owner's  negligence  In  this  regard  that  other  mines  similarly  sit- 
uated employed  devices  which  were  safer  or  better  adapted  to 
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the  uses  to  which  they  were  put  than  those  used  by  him  for  the 
same  purpose:  Myers  v.  Hudson  Iron  Co.,  150  Mass.  125,  15  Am. 
St.  Rep.  176,  22  N.  E.  631. 

C  Effect  of  Long-continued  Use  of  Appliance  on  Question  of 
Negligence.— In  the  case  last  cited  it  is  held  that  It  does  not  fol- 
low from  the  fact  that  a  machine,  not  obviously  dangerous,  had 
been  in  use  for  a  long  time,  and  had  uniformly  proved  safe  and 
satisfactory,  that  its  use  may  be  continued  without  imputation  of 
negligence.  Such  evidence  is  entitled  to  weight,  but  does  not 
conclusively  show  due  care,  and  in  this  connection  it  was  held  in 
Burgess  v.  Davis  Sulphur  Ore  Co.,  165  Mass.  71,  42  N.  E.  501,  that 
it  was  incompetent  for  a  mine  owner  to  show  due  care  by  evi- 
dence that  no  accident  had  ever  before  happened  in  the  mine,  the 
court  saying:  "There  were  too  many  uncertain  and  undetermined 
elements  which  might  affect  the  safety  of  its  worlimen  to  make 
the  testimony  valuable  or  proper." 

5.    In  Providing  Competent  Employes. 

A.  Employment  of  Minors. — A  mine  owner  is,  as  we  have  seen 
(supra,  p.  561),  no  insurer  of  the  competency  of  those  whom  he  em- 
ploys, but  is  bound  only  to  reasonable  care  to  select  and  retain  those 
competent  to  perform  the  duties  required  of  them.  What  is  rea- 
sonable care  in  the  performance  of  this  duty  is,  of  course,  ordi- 
narily simply  a  question  of  fact  With  reference  to  the  employ- 
ment of  minors  it  has  been  held  as  a  matter  of  law  that  it  Is  pre- 
sumptive negligence  to  employ  a  boy  of  but  twelve  years  of  age 
In  a  mine  to  perform  duties  involving  the  personal  safety  of 
others:  Adams  v.  Snow,  106  Wis.  152,  81  N.  W.  988.  This  is  In 
analogy  to  the  presumption  of  the  common  law  that  a  child  un- 
der fourteen  years  of  age  is  incapable  of  commission  of  a  crime, 
the  presumption  being  rebuttable  when  the  child  is  over  the  age 
of  seven:  Molaske  v.  Ohio  Coal  Co.  86  Wis.  220,  56  N.  E.  475. 
There  is,  however,  no  presumption  of  negligence  in  employing  a 
minor  of  seventeen  years  of  age,  even  to  perform  such  responsible 
duties  as  lowering  the  cage  by  which  miners  descended  Into  the 
shaft  of  a  mine:  Walkowskl  v.  Consolidated  Mines,  115  Mich.  629, 
73  N.  W.  895.  For  other  cases  in  which  the  presumption  of  In- 
competence has  been  applied  to  minors  laboring  in  mines,  partic- 
ularly with  reference  to  the  question  of  contilbutory  negligence 
on  their  part,  see  Pratt  Coal  etc.  Co.  v.  Browley,  83  Ala.  371,  3 
Am.  St.  Rep.  751,  3  South.  565;  Lovell  v.  De  Bardelaben  Coal  Co., 
90  Ala.  13,  7  South.  756;  Tutwller  Coal  etc.  Co.  v.  Enslen  (Ala,,  Feb. 
1901),  30  South.  600. 

B.  Duty  to  Investigate  Competence.— A  mine  owner  is  pre- 
sumed to  have  done  his  duty  and  retained  competent  employees: 
McCharles  v.  Mining  Co.,  10  Utah,  470,  37  Pac.  733;  Weeks  v. 
Scharer,  111  Fed.  330.  Having  done  this  he  may  rely  upon  the 
presumption  of  competency  until  he  has  knowledge  or  reoeives  no- 
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tlce  of  the  contrary:  Walkowskl  v.  Penokee  etc.  Con.  Mines,  115 
Mich.  620.  73  N.  W.  895;  McChnrles  v.  Mining  Co.,  10  Utab,  470, 
87  Pac.  733.  One  who  seeks  to  charge  the  employer  with  negli- 
gence in  this  regard  must,  therefore,  prove  not  only  the  Incom- 
petence of  the  employ^,  and  that  that  Incompetence  was  the  proxi- 
mate cause  of  the  Injury  (Handley  v.  Daly  Min.  Co.,  15  Utah, 
170,  (i2  Am.  St.  Rep.  91(5,  49  Pac.  295;  Adams  v.  Snow,  106  Wis. 
ir>2'  81  N.  W.  983),  but  he  must  also  show  that  the  master  knew 
of  that  Incompetence,  or  In  the  exercise  of  reasonable  care  and 
diligence  would  have  known  of  It:  Acme  Coal  Co.  v.  Mclver,  5 
Colo.  App.  2G7,  38  Pac.  596;  Walkowskl  v.  Penokee  etc.  Con.  Mines, 
115  Mich.  629,  73  N.  W,  895;  Handley  v.  Daly  Min.  Co.,  15  Utah, 
176,  62  Am.  St  Rep.  916,  49  Pac.  295;  Weeks  v.  Scharer,  111  Fed. 
830.  While,  therefore,  the  mere  negligence  oi  an  employ^  does 
not  at  all  establish  his  incompetence,  and  while  "carelessness"  a:nd 
•'incompetence"  are  by  no  means  interchangeable  terms  (Kelly  v. 
Cable  Co.,  13  Mont.  411,  34  Pac.  611;  Cerrillos  Coal  Co.  v.  Deserant, 
0  N.  Mex.  49,  49  Pac.  807),  If  the  conduct  of  an  employe  has  been 
a  series  of  notorious,  long-continued,  and  habitual  acts  of  reck- 
lessness, it  may  well  be  implied  from  this  that  the  servant  was 
Incompetent,  and  that  his  Incompetence  must  have  been  known 
to  the  mine  owner,  or  would  by  the  exercise  of  reasonable  care 
Lave  been  discovered  by  him:  Acme  Coal  Min.  Co.  v.  Mclver,  5 
Colo.  App.  207,  38  Pac.  596;  Walkowskl  v.  Penokee  etc.  Con.  Mines, 
115  Mich.  629,  73  N.  W.  895;  McCharles  v.  Mining  Co.,  10  Utah,  470, 
87  Pac.  733;  Handley  v.  Daly  Min.  Co.,  15  Utah,  176,  62  Am.  St 
Rep.  916,  49  Pac.  295;  StoU  v.  Daly  Min.  Co.,  19  Utah,  271,  67  Pac. 
295;  Weeks  v.  Scharer,  111  Fed.  330.  So,  if  the  servant's  reputa- 
tion for  incompetency  is  so  general  that  negligence  may  be  im- 
puted for  failure  to  make  inquiry,  and  the  proper  inquiry  would 
have  disclosed  it,  the  mine  owner  is  properly  chargeable  with 
notice  of  his  employe's  incompetence:  Acme  Coal  Co.  v.  Mclver,  5 
Colo.  App.  267,  38  Pac.  596;  Walkowskl  v.  Penokee  etc.  Con.  Mint's, 
115  Mich.  629.  73  N.  W.  895;  Handley  v.  Daly  Min.  Co.,  15  Utah, 
176,  02  Am.  St  Rep.  916,  49  Pac.  295;  McCharles  v.  Mining  Co., 
10  Utah,  470,  37  Pac.  733.  Where,  however,  the  negligent  acts 
of  the  servant  consist  in  a  use  of  machinery  such  that  It  leaves 
no  trace  behind  which  It  Is  the  duty  of  the  mine  owner,  upon 
inspection  to  see,  no  presumption  of  knowledge  on  his  part  can 
there  arise:  Walkowskl  v.  Penokee  etc.  Con.  Mines,  115  Mich.  629, 
73  N.  W.  895.  On  the  other  hand,  while  the  competence  or  in- 
competence of  an  employe  Is  usually  determined  not  by  one  act 
but  by  a  series  of  acts  (see  supra,  p.  570),  it  may  well  be  that  a  sin- 
gle act  of  negligence  may  be  such,  both  In  the  circumstances  under 
which,  and  the  manner  In  which,  it  was  committed  as  to  show 
In  Itself  the  Incompetence  of  the  one  committing  it  Instances  of 
these  are  acts  which  are  wanton  or  malicious,  and  there  can  be 
but  little  doubt  that  if  knowledge  of  such  an  act  were  brought 
home  to  the  mine  owner,  his  subsequent  retention  of  the  offender 
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in  his  service  would  be  Id  Itself  sufficient  to  charge  him  with 
negligence  in  this  regard:  Stoll  v.  Daly  Min.  Ck).,  19  Utah,  271,  57 
Pac.  295.  Notice  of  the  incompetence  of  a  fellow-servant  of  the 
one  complaining.  If  not  given  directly  to  the  master,  must  be  given 
to  some  agent  of  the  master  clothed  with  authority  to  hire  and 
discharge  employes.  Such  notice  is  not  sufficient  to  charge  the 
master  with  negligence  in  retaining  the  incompetent,  if  given  ta 
one  who,  though  authorized  to  supervise  and  direct  the  work,  has 
not  the  authority  to  employ  and  dismiss:  Weelis  v.  Scharer,  111 
Fed.  .830. 

6.    In  Prescribing  Rules.— Closely  connected  with  the  duty  of 

a  mine  owner  to  employ  and  retain  none  but  competent  sei"vants 
is  his  duty  to  mal<e  reasonable  rules  for  their  conduct  in  relation 
to  their  worli.  One  who  employs  servants  in  a  complex  and  dan- 
gerous business  is  bound  to  prescribe  rules  sufficient  for  its  or- 
derly and  safe  management,  and  his  failure  to  do  80  is  a  personal 
negligence,  for  the  consequences  of  which  he  is  liable  to  his 
servants:  Southwest  Improvement  Co.  v.  Andrew,  86  Va.  270,  9 
S.  E.  1015.  This  rule,  however,  is  applicable  only  where  the  com- 
plexity or  nature  of  the  business  render  the  adoption  of  rules 
reasonably  necessary.  Tlie  mere  failure  to  make  and  adopt  rules 
is  not  proof  of  negligence,  unless  it  appears  that  the  master,  in 
the  exercise  of  reasonable  care,  should  have  foreseen  and  ap- 
preciated the  necessity  of  this  precaution:  Johnson  v.  Portland 
Stone  Co.  (Or.,  March,  1902),  67  Pac.  1013.  When  such  reasonable 
rules  are  adopted  and  brought  to  the  notice  of  the  employes,  how-- 
ever.  It  is  the  duty  of  the  latter  to  obey  them,  and  failure  to  do  so 
will  amount  to  contributory  negligence:  Knoxville  Iron  Co.  v.  Smith, 
86  Tenn.  45,  5  S.  W.  438. 

III.  Bight  of  ICine  Owner  to  Delegate  Responsibility. 
In  the  discharge  of  this  duty  to  use  all  reasonable  care  and  dili- 
gence to  prevent  Injury  to  his  employes,  the  mine  owner  frequently 
delegates  its  performance  to  servants  and  agents.  This  is,  of  course, 
especially  and  necessarily  true  where  the  mine  owner  is  a  corpo- 
ration. In  the  nature  of  things  a  corporation  cannot  act  personally. 
Its  functions  must  be  performed  and  its  duties  to  its  servants 
and  others  discharged  through  some  representative.  But  this  neces- 
sity of  delegating  the  performance  of  its  duties  does  not  by  any 
means  carry  with  it  an  exemption  of  the  responsibility  of  the 
mine  owner  for  their  negligent  discharge.  It  is  accordingly  an 
undoubted  principle  In  the  law  of  master  and  servant  that  the 
responsibility  of  the  former  for  failure  to  exercise  reasonable  care 
to  prevent  injuries  to  his  servant,  to  provide  him  with  a  safe 
place  In  which,  fit  appliances  with  which,  and  competent  coser- 
vants  among  whom,  to  labor  Is  one  of  which  he  cannot  devest 
himself,  however  much  he  may  delegate  the  performance  of  these 
duties.    If  the  mine  owner  employ  another  to  discharge  the  duties 
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owed  by  him  to  his  employes,  the  acts  of  such  person  In  the  por- 
formtuice  of  these  dntlos  are  the  acts  of  the  mine  owner.  If  the 
duties  are  nejrllKontly  performed,  the  mine  owner  is  chargeable 
with  this  negllRence.  The  person  so  employed  becomes,  not  a  fel- 
low-servant of  the  other  employes,  but  a  vice-principal,  and  in 
60  far  as  respoots  the  discharge  of  the  duties  owed  by  the  em- 
ployer to  his  employes,  stands  In  the  place  of  and  represents  the 
mine  owner:  See  post,  p.  575,  and  monographic  note  to  Musi  v. 
Kern,  75  Am.  St  Rep.  584,  626;  Eureka  Co.  v.  Balss,  81  Ala.  200, 
CO  Am.  Rop.  152,  8  South.  216;  Beeson  v.  Mining  Co.,  57  Cal.  20; 
Wells  V.  Coe,  9  Colo.  169,  11  Pac.  50;  Grant  v.  Varney,  21  Colo. 
829,  40  Pac.  771;  Brazil  Block  Coal  Co.  v.  Young,  117  Ind.  520, 
20  N.  B.  423;  Parke  County  Coal  Co.  v.  Barth,  5  Ind.  App.  159, 
81  N.  E.  585;  Linton  Coal  Co.  v.  Persons,  11  Ind.  App.  264.  39  N. 
B.  214;  Island  Coal  Co.  v.  RIsher,  13  Ind.  App.  98,  40  N.  E.  158; 
Blazenlc  v.  Iowa  etc.  Coal  Co.,  102  Iowa,  706,  72  N.  W.  292;  Cush- 
man  v.  Carbondale  Fuel  Co.  (Iowa),  88  N.  W.  817;  Morbach  v.  Home 
Mln.  Co..  53  Kan.  731,  37  Pac.  122;  Hopkins  v.  O'Leary,  176  Mass. 
258,  57  N.  B.  342;  Quincy  Min.  Co.  v.  Kitts,  42  Mich.  l!4,  3  N.  W. 
240;  Ryan  v.  Bagaley,  50  Mich  179,  45  Am.  Rep.  35,  15  N.  W.  72; 
Smith  V.  Oxford  Iron  Co.,  42  N.  J.  L.  467,  36  Am,  Rep.  535;  Pantzar 
V.  Tilly  Foster  Iron  Min.  Uo.,  99  N.  Y.  368,  2  N.  E.  24;  Spelman  v. 
Fisher  Iron  Co.,  56  Barb.  151;  Berea  Stone  Co.  v.  Kraft,  31  Ohio  St 
287,  27  Am.  Rep.  510;  Wellston  Coal  Co.  v.  Smith  (principal  case),  G5 
Ohio  St  70,  61  N.  E.  143;  Trihay  v.  Brooklyn  Lead  Min.  Co.,  4  Utah, 
468,  11  Pac.  612;  Cunningham  v.  U.  P.  Ry.  Co.,  4  Utah,  206,  7  Pac. 
795;  Costa  v.  Pacific  Coast  Co.  (Wash.,  Sept,  1901),  66  Pac.  398; 
Western  Coal  Co.  v.  Ingraham,  70  Fed.  219, 17  O.  O.  A.  71;  Sommer  v. 
Carbon  Hill  Coal  Co.,  89  Fed.  54,  32  C.  C.  A.  156;  Weeks  v.  Scharer, 
111  Fed.  330.  This  subject  of  vlce-prlncipalship  has  already  been 
considered  at  length,  and  with  especial  reference  to  employes  in 
mines  in  the  monographic  note  above  referred  to  (75  Am.  St.  Rep. 
584,  see  page  626),  and  further  treatment  of  it  In  this  connection 
is  therefore  unnecessary. 

rV.    Bight  of  Mine  Owner  to  Contract  Against  Liability  for 
Negligence. 

The  right  of  an  employer  to  contract  against  llaWlity  for  his 
negligence  resulting  In  Injury  to  his  employes  is  controlled  by  con- 
siderations of  public  policy  much  the  same  as  those  which  pro- 
hibit him  from  delegating  the  responsibility  for  such  negligence 
to  another.  It  is,  therefore,  held  that  such  contracts  are  void, 
and  that  neither  by  adopting  rules  nor  by  express  agreement 
to  that  effect  can  a  mine  owner  relieve  himself  of  his  liability 
to  respond  in  damages  for  the  failure  to  perform  or  for  the  neg- 
ligent performance  of  the  duties  owed  by  him  to  his  employes: 
Chicago  etc.  Coal  Co.  v.  Peterson,  39  111.  App.  114;  Consolidated 
Coal  Co.  y.  Lundak,  97  111.  App.  109. 
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V.    Assumption  of  Bisks  by  Employes  in  Mines, 
a.    General  Rule.— One   who  enters  the  service  of  another  vol- 
untarily does  so  in  view  of  the  risljs  ordinarily  incident  to  that  ser- 
vice.   Those  perils  and  hazards  which  ordinarily  form  a  part  of 
the  labor  in  which  he  engages  are  deemed  to  have  been  in   his 
contemplation  and  to  have  been  assumed  by  him  upon  his  entrance 
into  the  employment,  and  in  legal  presumption  the  compensation 
is  adjusted  accordingly:  Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am. 
Rep.  152,  8  South.  216;  Smith  v.  Oxford  Iron  Co.,  42  N.  J.  L.  467, 
36  Am.  Rep.  535.    Any  person,  therefore,  who  engages  in  the  busi- 
ness of  mining  does  so  with  a  view  to  the  dangers  ordinarily  in- 
cident to  that  employment,  and  assumes  all  risks  arising  from  such 
dangers:   Eureka   Co.   v.   Bass,   81   Ala.   200,   60   Am.   Rep,   152,   8 
South.  216;  Sloss  Iron  etc.   Co.  v.  Knowles  (Ala.,  Apr.    1901),  30 
South.  584;  Sampson  etc.  Min.  Co.  v.  Schaad,  15  Colo.  197,  25  Pac. 
89;  Sowden  v.  Idaho  Quartz  Min.  Co.,  55  Cal.  443;  Beeson  v.  Green 
Mountain  etc.  Min.  Co.,  57  Cal.  20;  Brazil  etc.  Coal  Co.  v.  Cain, 
98  Ind.  282;  Brazil    Block    Coal    Co.    v.    Hoodlet,    129    Ind.  327, 
27   N.   E.   741;   Parke   County   Coal   Co.   v.    Barth,    5    Ind.    App. 
159,  31  N.  E.  585;  Forbes  v.  Boone  Valley  Coal  etc.  Co.  (Iowa,  Jan- 
1901),  84  N.  W,  970;  Myers  v.   Hudson  Iron  Co.,   150  Mass.   125, 
15  Am.  St.  Rep.  176,  22  N.  E.  631;  Quincy  Min.  Co.  v.  Kitts,  42  Mich. 
34,  3  N.   W.  240;  Watson  v.  Kansas  etc.   Coal  Co.,   52  Mo.   App. 
366;  De  Weese  v.  Meraraec  Iron  Min.  Co.,  54  Mo.  App.  476;  Quigley 
V.  Barabrick,  58  Mo.  App.  192;  Smith  v.  Oxford  Iron  Co.,  42  N.  J.  L. 
467,  36  Am.   Rep.   535;  Chicago  etc.   Co.  v.   Norman,  49  Ohio  St. 
598,  32  N.  E.  857;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  St.  432; 
Coal  Creek  Min.  Co.  v.  Davis,  90  Tenn.  711,  18  S.  W.  387;  Reddon 
V.  U.  P.  Ry.  Co.,  5  Utah,  344,  15  Pac.  262;  Anderson  v.  Daly  Mia. 
Co.,  16  Utah,  28,  50  Pac.  815;      South    West  Virginia  Imp.  Co.  v. 
Andrew,  86  Va.  270,  9  S.  E.  1015;  Sexton  v.  Turner,  89  Va.  341, 
15  S.  B.  862;  Robinson  v.  Dlninny,  96  Va.  41,  30  S.  E.  442;  Shan- 
non V.   Consolidated  Min.   Co.,  24  Wash.   119,   64  Pac.   inO;   Uren 
V.   Golden  Tunnel  Min.  Co.,  24  Wash.  261,  64  Pac.  174;  Berns  v. 
Gaston  Coal  Co.,  27  W.  Va.  285,  55  Am.  Rep.  304;  Paule  v.  Flor- 
ence Min.  Co.,  80  Wis.  350,  50  N.  W.  189;  Tennessee  Coal  etc.  Co. 
v.  Currier,  108  Fed.  19,  47  C.  C.  A.  161;  King  v.  Morgan,  100  Fed. 
446,  48    C.  C.  A.  507;  Bartonshill    Coal    Co.  v.  Beid,  3  Macq.  H. 
L.  Cas.  266;  Clarke  v.  Holmes,  7  Hurl.  &  N.  937. 

b.  Bisks  Ordinarily  Incident  to  Mining. 
1.  In  General.— Under  the  head  of  "ordinary  risks"  are  classed 
all  those  dangers  or  perils  ordinarily  incident  to  the  conduct  of 
the  particular  business  In  which  the  employe  engages.  This  In- 
cludes not  merely  those  dangers  which  are  obvious  and  open,  but 
also  thoie  risks  which,  while  not  visible,  are  nevertheless  a  natural 
incident  of  the  employment.  While,  therefore,  It  Is  not  Infrequently 
eaid  that  the  master,  and  not  the  servant,  are  bound  to  inspect 
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for  latent  dangers  (Indiana  Coal  CJo.  v.  Buflfey  (Ind.  App.),  62  N»i 
E.  279;  Linton  Conl  0<>.  v.  Persons,  11  Ind.  App.  264,  39  N.  E.  214; 
Bodell  V.  Brazil  Block  Goal  Co.,  25  Ind.  App.  054,  58  N.  E.  85(5: 
Island  Coal  Co.  v.  Rlsher,  13  Ind.  App.  98,  40  N.  B.  158;  Summit 
Coal  Co.  T.  Shaw,  16  Ind.  App.  9,  44  N.  E.  670),  this  must  not 
be  understood  as  meaning  that  only  patent  risks  are  among  those 
nKsumed  by  the  servant  on  entering  the  service  of  his  mas'^'^r. 
As  Is  said  In  Linton  etc.  Min.  Co.  v.  Persons,  15  Ind.  App.  69.  4.3 
N.  B.  652:  "He  does  assume  the  risk  of  latent  as  well  as  patent 
'dangers,  which  are  a  natural  Incident  to  the  service,  and  which 
It  is  not  the  duty  of  the  master  to  guard  against;  that  Is,  dangers 
whether  visible,  known,  or  unknown,  at  the  time  of  his  employ- 
iDcnt,  If  they  are  such  as  naturally  arise  from  the  nature  of  the 
work  to  be  performed,  he  assumes."  And  to  the  same  effect,  see 
Sloss  Iron  etc.  Co.  v.  Knowles  (Ala.,  Apr.  1001),  30  South.  584. 
Nor  Is  it  material  that  the  service  in  which  the  employe  engages  is 
one  In  which,  as  in  mining,  the  work  is  particularly  hazardous. 
He  assumes  those  risks  ordinarily  Incident  to  that  business,  whether 
tliey  be  few  or  many:  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind. 
327,  27  N.  E.  741;  King  v.  Morgan,  109  Fed.  446^  48  C.  0.  A. 
507. 

2.    Negligence  of  Fellow-servants. 

A.  General  Rule.— Among  those  risks  which  are  ordinarily  In- 
cident to  the  business,  none  has  more  often  engage'd  the  atten- 
tion of  the  courts  than  that  arising  from  the  negligence  of  co- 
employ(^s.  Where  a  mine  owner  has  used  due  diligence  and  care 
to  select  and  retain  none  but  competent  servants,  he  will  not  be 
liable  for  an  injury  to  one  employs,  caused  by  the  negligence  of 
a  fellow-servant.  The  dangers  arising  from  this  negligence  are 
among  those  deemed  to  have  been  in  the  contemplation  of  the 
parties  when  they  entered  into  the  contract  of  employment,  and 
is  one  of  the  risks  ordinarily  incident  to  the  service  In  which  the 
injured  employe  has  engaged.  The  mine  owner  has  discSarged 
his  duty  to  his  employes  when  he  uses  reasonable  care  to  sup- 
ply them  with  coservants  competent  to  do  the  work  required  of 
them.  For  a  breach  of  the  duty  owed  by  one  employs  to  his 
fellow-servants  to  use  reasonable  diligence  to  avoid  injuring  them, 
the  master  is  not  liable.  "The  fellow-servant  rule,"  says  the  court 
in  New  Pittsburgh  etc.  Co.  v.  Peterson,  136  Ind.  398,  43  Am.  St. 
Rep.  327,  35  N.  E.  7,  "is  founded  in  wisdom,  and  any  departure 
from  it  is  dangerous  to  the  prosperity  and  perpetuity  of  the  enter- 
prises of  manufacturing,  mining,  railroading,  and  those  enterprises 
requiring  the  services  of  many  servants.  More  than  this,  it  in- 
creases the  dangers  to  such  servants  who  may  be  so  employed. 
When  the  master  has  supplied  a  safe  place  to  work,  has  employed 
skillful  and  diligent  servants,  and  has  furnished  suitable  and  safe 
appliances  with  which  to  perform  the  service,  it  is  a  rare  instance 
In  which  he  is  liable  for  injuries  to  his  servants.  The  servants 
owe  to  the  master  a  diligent  and  watchful  care  over  his  business, 
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aud  tliey  owe  to  each  other  a  vigilance  and  caution  for  their  own 
safety.  The  master  should  not  be  held  for  the  consequences  of 
their  unfaithfulness  to  him,  unless  he  continues  them  with  knowl- 
edge of  their  faithlessness.  The  master  should  not  be  liable  for 
their  neglect  of  the  duty  they  owe  to  each  other,  for  that  is  by  no 
fault  of  his.  The  rule  which  deprives  them  of  compensation  for 
injuries  sustained  from  the  negligence  each  of  the  other  inspires 
that  care  and  diligence  in  the  discharge  of  their  duties,  both  to 
the  master  and  to  themselves,  which  is  essential  to  the  welfare 
of  the  master  and  the  safety  of  each  other.  When  the  rule  Is 
destroyed,  its  inducement  to  care  Is  gone,  and  the  master,  if  not 
liable  for  the  faxilt  of  his  servants  as  between  themselves,  has 
servants  whose  duties  require  no  care,  excepting  that  each  shall 
look  to  his  own  safety":  See,  also,  Woodward  Iron  Co.  v.  Cook, 
124  Ala.  349,  27  South.  455:  McLean  v.  Blue  Point  Gravel  Min.  Co., 
51  Cal.  257;  Beeson  v.  Mining  Co.,  57  Cal.  20;  Snyder  v.  Viola  etc. 
Co.,  2  Idaho,  771,  26  Pac.  127;  Brazil  etc.  Coal  Co.  v.  Cain,  98  Ind. 
282;  Quincy  Min.  Co.  v.  Kitts,  42  Mich.  34,  3  N.' W.  240;  De  Weese 
v.  Meramec  Iron  Min.  Co.,  54  Mo,  App.  476;  Berea  Stone  Co.  v. 
Kraft,  31  Ohio  St.  287,  27  Am.  Rep.  510;  Johnson  v.  Portland 
Stone  Co.  (Or.,  Mar.  1902),  67  Pac,  1013;  Mulhern  v.  Lehigh  Valley 
Coal  Co..  161  Pa.  St.  270,  28  Atl.  1087;.  Coal  Creek  Min.  Co.  v. 
Davis.  90  Tenn.  711,  18  S.  W.  387;  Hughes  v.  Oregon  Imp.  Co.. 
20  Wash.  294,  55  Pac.  119;  Wiskie  v.  Montello  Granite  Co.,  ill 
Wis.  443,  post,  p.  885,  87  N.  W.  461;  Howells  v.  Landore-Siemeus 
Steel  Co.,  L.  R.  10  Q.  B.  62,  44  L.  J.  Q.  B.  25;  Bartonshill  Coal  Co. 
v.  McGuire,  3  Macq.  300;  Bartonshill  Coal  Co.  v.  Reid,  3  Macq.  266; 
Hall  v.  Johnson,  3  Hurl.  &  C.  58©. 

B.  Who  are  Fellow-servants  in  Mines.— Any  extended  dis- 
cussion of  the  various  qualifications  and  limitations  which  have 
been  engrafted  on  the  fellow-servant  rule  by  the  courts  of  the 
various  states  in  the  innumerable  cases  in  which  It  has  been  con- 
sidered is  here  unnecessary.  No  distinction  is  made  In  their  ap- 
plication between  the  relation  of  mine  owner  an'd  employe,  and  that 
of  any  other  master  and  servant.  The  most  Important  qualifica- 
tion of  the  rule,  that  of  vice-principalship,  has  already  been  con- 
sidered: Supra,  pp.  571,  572. 

When  a  "mine  boss"  is  required  by  statute  to  be  employed  by  the 
owner,  it  is  held  In  some  states  that  he  Is  a  fellow-servant  with 
a  miner:  Colorado  Coal  etc.  Co.  v.  Lamb,  6  Colo.  App.  255,  40  Pac. 
251;  Voshefsky  v.  Hillside  Coal  etc.  Co.,  21  App.  DIv.  168,  47  N. 
Y.  Supp.  386;  Durkin  v.  Kingston  Coal  Co.,  171  Pa.  St.  193,  50  Am. 
St.  Rop.  801,  33  Atl.  237;  Delaware  etc.  Canal  Co.  v.  Carrol,  89  Pa.  St 
374;  Reese  v.  BIddle,  112  Pa.  St.  72,  3  Atl.  813;  Waddell  v.  Simoson, 
112  Pa.  St.  567,  4  Atl.  725;  Llneoskl  v.  Susquehanna  Coal  Co.,  157 
Pa.  St.  153,  27  Atl.  677;  Williams  v.  Coal  Co.,  44  W.  Va.  699,  30 
S.  E.  107;  Howells  v.  Landore-Siemens  Steel  Co.,  L.  R.  10  g  B. 
62,  44  L.  J.  Q.  B.  25.  While  in  other  states  the  contrary  rlew  Is 
taken:  Linton  Coal  etc.  Co.  v.  Persons,  11  Ind.  App.  264,  89  N.  B. 
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214;  Euroka  BltJOk  Coal  Co.  v.  Wells  (Ind.  App.,  Oct.  1901),  61  N.  E. 
.12(5;  Cherokee  etc.  Co.  v.  Brittou,  3  Kau.  App.  202,  45  Tnc.  100.  An 
ordinary  mine  boss  or  foreman  whose  employment  was  in  no  way 
compulsory  has  also  been  held  to  be  a  fellow-servant  of  a  minor: 
Stephens  v.  Doe,  73  Cal.  20,  14  Pac.  378.  See,  also,  Wilson  v.  Merry, 
L.  R.  1  H.  L.  S.  326.  The  better  rule  is,  however,  that  this  ques- 
tion is  entirely  dependent  upon  the  nature  of  the  work  the  boas 
was  engaged  in  when  guilty  of  the  negligence  causing  the  injury. 
If  he  was  performing  for  the  master  any  duty  owed  by  the  latter 
to  his  employes,  his  negligence  would  be  that  of  a  vice-principal, 
rather  than  that  of  a  fellow-servant:  WestviUe  Coal  Co.  v.  Schwartz, 
177  111.  272,  52  N.  E.  270;  Consolidated  Coal  Co.  v.  Scheiber,  1G7  111. 
589,  47  N.  E.  1052;  Weilston  Coal  Co.  v.  Smith  (principal  case),  65 
Ohio  St.  70,  ante,  p.  547,  61  N.  E.  143;  Russell  Creek  Coal  Co.  v.  Wells, 
96  Va.  416,  31  S.  E.  614.  The  engineer  in  charge  of  tbe  hoisting  ma- 
chinery is  a  fellow-servant  of  the  miners  working  at  the  mine:  Tre- 
watha  V.  Gold  Min.  etc.  Co.,  96  Cal.  494,  28  Pac.  571,  31  Pac.  561; 
Mautio  Coal  etc.  Co.  v.  Leonard,  25  111.  App.  95;  Mulhem  v.  Lehigh 
Valley  Coal  Co.,  161  Pa.  St.  270,  28  Atl.  1087,  1088;  Bartonshill  Coal 
Co.  y.  Reld,  3  Macq.  206.  See,  also,  Whatley  v.  Zenida  Coal  Co., 
122  Ala.  118,  26  South.  124.  A  man  who  gives  a  signal  to  hoist  is 
held  to  be  a  coservant  of  a  miner:  Acme  Coal  Min.  Co,  v.  Mclver. 
6  Colo.  App.  267,  38  Pac.  596.  And  a  miner  has  been  held  to  be 
a  fellow-servant  with  one  whose  duty  it  is  to  inspect  the  roof 
of  the  mine:  Gilmore  v.  Oxford  Iron  etc.  Co.,  55  N.  J.  L.  39,  25 
Atl.  707:  Hall  v.  Johnson,  3  Hurl.  &  C.  589.  See,  also,  Trougher  v. 
Lower  Vein  Coal  Co.,  62  Iowa,  576,  17  N.  W.  775.  See,  also,  mono- 
graphic note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  584,  626. 

C.  Where  Negligence  of  Fellow-servant  and  of  Mine  Owner 
Contribute  to  the  Injury.— In  order,  hoAvever,  that  the  mine  owner 
be  relieved  from  liability  on  the  ground  that  the  injury  was  the 
result  of  the  negligence  of  a  fellow-servant  with  the  party  in- 
jured, there  must  have  been  no  negligence  on  the  part  of  the  mas- 
ter. If  an  employ^  is  injured  by  the  combined  negligence  of  the 
mine  owner  and  of  a  fellow-servant,  the  master  Is  responsible  for 
the  injury.  Where  the  negligent  acts  of  two  parties  concur  in 
causing  an  Injury,  the  negligence  of  each  Is  a  proximate  cause, 
and  it  is  Immaterial  that  the  negligence  of  another  contributed 
to  produce  the  damage.  The  case  is  one  of  joint  tort  feasors,  and 
both  are  undoubtedly  liable:  Hancock  v.  Keene,  5  Ind.  App.  408, 
32  N.  E.  329;  De  Weese  v.  Meramec  Iron  Min.  Co.,  54  Mo.  Ai^p. 
476,  affirmed  In  128  Mo.  423,  31  S.  W.  110;  CerrlUos  Coal  Co.  v. 
Deserant,  9  N,  Mex.  49,  49  Pac.  807;  Handley  v.  Daly  Min.  Co..  15 
Utah,  176,  62  Am.  St.  Rep.  916,  49  Pac,  295;  Costa  v.  Pacific 
Coast  Co.  (Wash.,  Sept.  1901),  66  Pac.  398;  Deresant  v.  Cerrlllos 
Coal  R.  Co.,  178  U.  S,  409,  20  Sup.  Ct  ReR.  967.  In  Berns  v,  Gas- 
ton Gas  Coal  Co.,  27  W.  Va.  285,  55  Am.  Rep.  304,  It  is  held  that 
if  fire  damp  accumulates  In  a  mine  by  reason  of  the  mine  owner's 
negligence,  and  Is  ignited  by  the  act  of  a  miner,  a  fellow-servant 
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of  the  latter  cannot  recover  for  an  injury  caused  by  the  explosion. 
The  distinction  talien  by  the  court  between  concurring  and  in- 
tervening causes  is  undoubtedly  valid,  and  is  well  established  (see 
Handley  v.  Daly  Min.  Go.,  15  Utah,  176,  62  Am.  St.  Rep.  916,  49- 
Pac.  295),  but  its  application  to  the  facts  present  in  the  case  i» 
doubtful. 

c.     Brisks  not  Ordinarily  Incident  to  Iffining. 

1.  General  Kule.— Risks  other  than  those  ordinarily  incident  to- 
the  business  of  mining,  unless  they  are  known  to  the  employ^,  or 
such  as  should  have  been  known  to  him,  are  not  assumed  by  merely 
entering  Into  the  service  of  the  mine  owner.  Extraordinary  dan- 
gers, or  those  which  are  not  necessarily  or  usually  connected  with 
mining  operations,  cannot,  of  course,  be  presumed  to  have  been 
contemplated  by  either  party  to  the  contract  of  employment,  nor 
can  the  compensation  be  reasonably  supposed  to  have  been  agreed! 
upon  with  a  view  to  their  assumption  by  the  employ6:  Beeson  v.. 
Mining  Co.,  57  Cal.  20;  Watson  v,  Kansas  etc.  Coal  Co.,  52  Mo- 
App.  366;  Trihay  v.  Brooklyn  Lead  Min.  Co.,  4  Utah,  468,  11. 
Pac.  612;  Uren  v.  Golden  Tunnel  Min.  Co.,  24  Wash.  261,  64  Pac. 
174;  McMalion  v.  Ida  Min.  Co.,  95  Wis.  308,  60  Am.  St  Rep.  117^ 
70  N.  W.  478. 

2.  Duty  of  Mine  Owner  to  Warn  Concerning. 
A.  In  General.— As  to  these  extraordinary  dangers.  It  Is  the 
duty  of  the  master  to  warn  his  employes.  And  while  there  is  no 
duty  resting  upon  a  mine  owner  to  warn  his  servants  of  those 
risks  which  are  open  and  obvious  (King  v.  Morgan,  109  Fed.  446^ 
48  C.  C.  A.  507;  Moon-Anchor  Con.  Gold  Mines  v.  Hopkins,  111 
Fed.  298),  whenever  he  has  or  should  in  the  exercise  of  reason- 
able care  have  knowledge  of  a  defect  unknown  to  his  employes,, 
and  one  which  they  could  not  reasonably  be  expected  to  discover,, 
it  becomes  his  duty  to  apprise  them  of  this  extra  hazard,  and,  if  need 
be,  to  warn  them  of  its  danger:  Consolidated  Coal  Co.  v.  Warn- 
bacher,  134  111.  57,  24  N.  E.  627;  Brazil  Block  Coal  Co.  ▼.  Young, 
117  Ind.  520,  20  N.  E.  423;  Andrews  v.  Tamarack  Min.  Co.,  114  Mich. 
375,  72  N.  W.  242;  Belleville  Stone  Co.  v.  Mooney,  00  N.  J.  L. 
323,  38  Atl.  835,  atflrmed  in  Belleville  Stone  Co.  v.  Mooney,  61  N. 
•T.  L.  253,  39  Atl.  764;  Spelman  v.  Iron  Co.,  56  Barb.  151;  Shannon 
V.  Consolidated  etc.  Min.  Co.,  24  Wash.  119,  64  Pac.  169;  McMahon 
V.  Ida  Min.  Co.,  95  Wis.  308,  60  Am.  St.  Rep.  117,  70  N.  W.  478; 
Mather  v.  Rillston,  156  U.  S.  391,  15  Sup.  Ct.  Rep.  464.  Thus,  it 
has  been  held  to  be  the  duty  of  the  mine  owner  to  warn  his  ser- 
vants of  charges  of  powder  prepared  by  the  men  on  another  shift, 
and  not  yet  exploded:  Shannon  v.  Consolidated  Tiger  etc.  Min. 
Co.,  24  Wash.  119,  64  Pac.  169;  McMahon  v.  Ida  Min.  Co.,  95  Wis. 
808,  60  Am.  St.  Rep.  117,  70  N.  W.  748.  And  the  same  has  been 
held  with  reference  to  his  duty  to  warn  them  of  a  blast  In  time 
to  permit  their  escape:  Belleville  Stone  Co.  v.  Mooney,  60  N.  J.  L, 
Am.  St.  Rep.,  Vol.  LXXXVII— 37 
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323.  38  Atl.  835;  Belleville  Stone  Co.  v.  Mooney,  61  N.  J.  L.  253,  39 
Atl.  764  (see  note  to  Mast  v.  Kern,  75  Am.  St  Rep.  018),  and  of  a 
defect  In  the  mines  known  to  the  mine  owner,  but  not  to  his  em- 
ploye: Consolidated  Coal  Co.  v.  Wambacher,  134  111.  57,  24  N.  B. 
627;  Andrews  v.  Tamarack  Mln.  Co.,  114  Mich.  375,  72  N.  W.  242. 
B.  Minors.  Inexperienced  Employes,  etc.— Where  the  employs 
Is  a  child  or  a  person  inexperienced  In  mining,  and  so  unable 
to  appreciate  the  danger,  the  mine  owner  owes  him  the  duty  of 
giving  warning  as  to  dangers  which  In  the  case  of  an  adult  and 
experienced  servant  might  be  entirely  unnecessary,  as  is  said  in 
King  V.  Morgan,  109  Fed.  446,  48  C.  C.  A.  507:  "The  duty  of  cau- 
tioning a  servant  rests  upon  the  master  only  in  case  he  is  informed 
or  has  reason  to  believe  that  the  servant  is  inexperienced  and  ig- 
norant of  the  probable  dangers  he  is  about  to  encounter.  The 
master,  in  the  absence  of  such  information,  may  assume  that  an 
applicant  who  is  apparently  mature  and  intelligent  is  qualified  for 
the  particular  work  applied  for  by  him."'  Where,  however,  the 
euiploy§  is  a  child,  or  is  known  to  the  mine  owner  to  be  inex- 
perienced, reasonable  care  demands  that  such  person  be  warned. 
The  duty  of  the  mine  owner  in  such  a  case  is  well  expressed  in 
Jones  V.  Florence  Min.  Co.,  66  Wis.  268,  57  Am.  Rep.  269,  28  N.  W. 
207,  as  follows:  "We  think  It  Is  now  clearly  settled  that  if  a  mas- 
ter employs  a  servant  to  do  work  in  a  dangerous  place,  or  where 
the  mode  of  doing  work  is  dangerous  and  apparent  to  a  person 
of  capacity  and  knowledge  on  the  subject,  yet  if  a  servant  em- 
ployed to  do  work  of  such  a  dangerous  character  or  in  a  danger- 
ous place,  from  youth,  inexperience,  ignorance,  or  want  of  general 
capacity,  may  fail  to  appreciate  the  dangers,  it  is  a  breach  of 
duty  on  the  part  of  the  master  to  expose  a  servant  of  such 
character,  even  with  his  own  consent,  to  such  dangers,  unless  he 
first  gives  him  such  instructions  or  cautions  as  will  enable  him  to 
comprehend  them,  and  do  bis  work  safely  with  proper  care  on  his 
part  This  rule  does  not  in  any  manner  conflict  with  the  otlier 
well-established  rule  that  the  employfi  In  any  particular  business 
assumes  all  the  risks  and  hazards  which  are  incident  to  such  busi- 
ness when  the  employ^  Is  of  sufficient  intelligence  and  knowledjie 
to  comprehend  the  dangers  incident  to  his  employment;  and,  in  the 
case  of  an  adult  person,  in  the  absence  of  evidence  showing  the 
contrary,  the  presumption  is  that  the  employ^  has  sufficient  in- 
telligence to  compreliend  the  dangers  incident  to  his  employment": 
See,  to  the  same  effect,  Consolidated  Coal  Co.  v.  Wombacher,  ."^l 
111.  App.  288;  Brazil  Block  Coal  Co.  v.  Young,  117  Ind.  520,  20  N.  B. 
423;  Trump  v.  Fidewater  Coal  etc.,  46  W.  Va.  238,  32  S.  E.  1035; 
Moon-Anchor  Con.  Gold  Mines  v.  Hopkins,  111  Fed.  298.  If,  how- 
ever,  a  minor  fully  knows  and  appreciates  the  dangers  of  the 
employment  into  which  he  enters,  he  undoubtedly  assumes  the 
risks  ordinarily  Incident  to  the  business  of  mining:  Harris  v.  Mc- 
Namara,  97  Ala.  181, 12  South.  103;  Brazil  Block  Coal  Co.  T.  GaflCney. 
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119  Ind.  455,  12  Am.  St.  Rep.  422,  21  N.  E.  1102;  Brazil  etc.  Co. 
V.  Young,  117  Ind.  520,  20  N.  E.  423. 

3.     Negligence   of   Mine   Owner. 

A.  General  Bule — Not  Risk  Assumed.— Negligence  on  the  part 
of  the  mine  owner  is  not,  in  theory  at  least,  one  of  the  risks 
ordinaril.y  incident  to  mining,  and  hence,  it  is  well  settled,  is  not 
a  risk  assumed  by  one  merely  engaging  as  an  employ6  in  the  ser- 
vice of  a  mine  owner.  The  doctrine  of  assumed  risljs  "presupposes 
that  the  master  has  performed  the  duties  of  caution,  care,  and 
vigilance  which  the  law  casts  on  him.  It  is  those  rislis  alone 
which  cannot  be  obviated  by  the  adoption  of  reasonable  measures 
of  precaution  by  tlie  master  that  the  servant  assumes"':  Pantzar 
V.  Tilly  Foster  Iron  Min.  Ck).,  99  N.  Y.  368,  2  N.  B.  24.  The  mine 
owner's  duty  to  maintain  a  reasonably  safe  place,  to  provide  rea- 
sonably fit  appliances,  or  to  employ  reasonable  care  In  the  selec- 
tion of  competent  coservants,  is  In  no  way  lessened  by  any  as- 
sumption of  risks  on  the  part  of  the  employ^:  Eureka  Block  Onal 
Co.  V.  Wells  (Ind.  App.),  61  N.  E.  236;  Forbes  v.  Boone  Valley 
Coal  etc.  Co.  (Iowa),  84  N.  W.  970;  Eddy  v.  Aurora  etc.  Min.  Co., 
81  Mich.  548,  46  N.  W.  17;  Belleville  Stone  Go.  v.  Mooney,  60  N.  J. 
L.  323,  38  Atl.  83.5,  affirmed  in  61  N.  J.  L.  253,  39  Atl.  764;  Pantzar 
V.  Tilly  Foster  Iron  Min.  Co.,  99  N.  Y.  368,  2  N.  E.  24;  Handley 
V.  Daly  Min.  Co.,  15  Utah,  176,  62  Am.  St.  Rep.  916,  49  Pac. 
295;  Trihay  v.  Brooklyn  Lead  Mine  Co.,  4  Utah,  468,  11  Pac.  612; 
Faulkner  v.  Mammoth  Min.  Co.  (Utah),  66  Pac.  799. 

Ordinarily,  therefore,  the  servant  is  entitled  to  assume  that  his 
master  has  performed  the  duties  which  the  law  Imposes  upon  him. 
He  Is  not  bound  to  search  for  latent  dangers  or  for  such  as  are 
not  ordinarily  incident  to  the  work  in  which  he  is  engaged.  The 
duty  of  furnishing  a  reasonably  safe  place,  of  supplying  appliances 
adapted  to  the  service  expected  of  them,  and  of  using  reasonable 
care  In  the  selection  and  retention  of  employ6s,  rests  primarily  upon 
the  master,  and  In  the  absence  of  facts  such  that  a  reasonably 
prudent  man  would  know  thiit  the  mine  owner  was  neglecting  his 
duties  In  this  regard,  the  employs  may,  It  is  held,  assume  that 
his  employer  has  fulfilled  these  obligations:  Island  Coal  Co.  v. 
Risher,  13  Ind.  App.  98,  40  N.  E.  158;  Linton  Coal  etc.  Co.  v.  Per- 
sons, 11  Ind.  App.  264,  39  N.  E.  214;  Summit  Coal  Co.  v.  Shaw, 
16  Ind.  App.  9,  44  N.  E.  676;  Indinna  etc.  Coal  Co.  v.  Buffey  (Ind.), 
62  N.  E.  279;  Forbes  v.  Bojne  Valley  Coal  Co.  (Iowa),  84  N.  W. 
070;  Asliland  Coal  etc.  Co.  v.  Wallace,  101  Ky.  626,  42  S.  W.  744, 
43  S.  W,  207;  Watson  v.  K!>nsas  etc.  Coal  Co.,  52  Mo.  App.  366; 
Union  Pac.  Ry.  Co.  v.  Jarvi,  53  Fed.  65,  10  U.  S.  App.  439. 

B.  Where  Employe  Knows  or  Should  Know  of  Defect.— If,  how- 
ever, an  employ^,  either  before  he  enters  the  service  of  a  mine 
owner  or  afterward,  discovers  that  his  employer  Is  guilty  of  ne.s:loct 
of  duty  in  any  particular,  such  tliat  the  dangers  incident  to  the  em- 
ployment are  thereby  increased,  he  is  deemed  to  have  assumed 
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this  IncreaBod  risk.  If  without  objection  he  continues  In  the  work. 
This  Is  true,  whether  the  defect  be  in  the  Instrumentalities  fur- 
nished   by  the  employer,  In  the  hazardous  method  of  conducting 
the  business,   In   tlie  dangerous  place  provided,   or  in   the  ineom- 
potenco  of  those  whom  the  mine  owner  selects  and  retains  as  em- 
ployes.   No    one  can   thus   Iniowingly  expose  himself  to  a  peril, 
whether  It  be  caused  by  the  negligence  of  another  or  by  any  other 
cause,  and  then  recover  for  an  Injury  which  he  has  so  invited. 
A  mining  employ^,  therefore,  assumes  not  only  those  dangers  ordi- 
narily   incident   to   tlie   business   in   which    he   engages,    but   also 
those  other  perils  arising  from  defects  of  which  he  has  knowledge: 
Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am.  Rep.  152,  8  South.  216; 
Sloss    Iron    etc.  Co.  v,  Kuowles    (Ala.),  30    South.  584;  Beeson  v. 
Mining  Co.,  57  Cal.  20;  Victor  Coal  Co.  v.  Muir,  20  Colo.  320,  46 
Am.  St.  Rop.  299,  38  Pac.  378;  Westville  Coal  Co.  v.  Schwartz,  177  . 
Hi.  272,  52  N.  E.  27G;  Biuzil  Block  Coal  Co.  v.  Gaftney,  119  Ind. 
455.  12  Am.  St  Rep.  422,  21  N.  B.  1102;  Brazil  Block  Coal  Co. 
V.    Young,  117    Ind.  520,  20    N.  B.  423;    Brazil    Block    Coal  Co.  v. 
IToodlet,  129  Ind.  327,  27  N.  B.  741;  Beckman  v.  Consolidated  Coal 
Co.,  90  Iowa.  252,  57  N.  W.  889;  Forbes  v.  Boone  Valley  Coal  etc. 
Co.  (Iowa),  84  N.  W.  970;  Oleson  v.  Maple  Grove  etc.  Coal  Co. 
(Iowa,  Oct.  1901),  87  N.  W.  73G;  Breckinridge  Co.  v.  Hicks,  94  Ky.  302, 
42  Am.  St.  Rep.  3G1,  22  S.  W.  554;  Myers  v.  Hudson  Iron  Co.,  150 
Mass.  125,  15  Am.  St.  Rep.  17G,  22  N.  E.  631;  Andrews  v.  Tamarack 
Min.  Co.,  114  Mich.  375,  72  N.  W.  242;  Spiva  v.   Osage  Coal  etc, 
Co.,  88   Mo.  68;  Cerrillos   Coal    Co.  v.  Deserant,  9   N.  Mex.  49,  49 
Pac.  807;  Szatak  v.  Coal  Co.,  36  Misc.  Rep.  98,  72  N.  Y.  Supp.  647; 
Bodes  V.  Clark,  55  N.  Y.  Super.  Ct.  132;  Chicago  etc.  Coal  Co.  v. 
Norman,  49  Ohio  St.  598,  32  N.  B.  857;  Johnson  v.  Portland  Stone 
Co.  (Or.),  67  Pac.  1013;  Lineoski  v.  Susquehanna  Coal  Co.,  157  Pa. 
St  153.  27  Atl.  577;  Redden  v.  Union  Pacific  Ry.  Co.,  5  Utah,  344, 
15  Pac.  262;  McCharles  v.   Horn  etc.   Min.   Co.,  10  Utah,  470,  37 
Pac.  733;  Pugh  v.   Oregon  Imp.   Co.,   14  Wash.   331,   44  Pac.   547, 
689;  Berns   Gaston   Coal   Co.,   27   W.   Va.    285.   56  Am.    Rep.   304; 
Graham  v.  Newburgh  etc.  Coal  Co.,  88  W.  Va.  273,  18  S.  B.  584; 
Williams  v.  Thacker  Coal  Co.,  44  W.  Va.  599,  30  S.  B.  107;  Weeks 
V.  Scharer,  111  Fed.  330;  Paterson  v.  Wallace,  1  Macq.  748.    Nor 
Is  it  essential  that  he  have  actual  knowledge  of  the  defect  from 
which  the  Increased  risk  springs.    Whenever  the  defect  was  such 
that  the  employfi  would,   in  the  exercise  of  reasonable  diligence 
and  caution,  have  discovered  It,  he  Is  deemed  to  have  assumed  the 
risk:  Beeson   v.  Mining  Co.,  57    Cal.  20;  Sowden  v.  Mining  Co.,  55 
Cal.  443;   Wells  v.  Coe,  9   Colo.  159,  11    Pac.  50;    Acme  Coal  Min. 
Co.  V.  Mclver,  6  Colo.  App.  2G7,  38  Pac.  596;  Consolidated  Coal  Co. 
T.  Wambacher,  134  111.  57,  24  N.  B.  627;  Bodell  v.  Brazil  Block  Coal 
Co.,  25  Ind.  App.  654,  58  N.  E.  856;  Forbes  v.  Boone  Valley  Coal 
Co.  (Iowa),  84  N.  W.  970;  Wahlqulst  v.  Maple  Grove  Coal  etc.  Co. 
(Iowa),  80  N.  W.  98;  Quick  v.  Minnesota  Iron  Co.,  47  Minn.  361, 
60  N.  W.  244;  Fisher  v.  Central  Lead  Co.,  156  Mo.  479,  56  S.  W. 
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1107;  Watson  v.  Coal  Co.,  52  Mo.  App,  366;  Patnade  v.  Harter, 
20  Nev.  303,  21  Pac.  679;  Reddon  v.  Union  Pacific  Ry,  Co.,  5  Utah, 
344,  15  Pac.  262;  McCharles  v.  Horn  etc.  Min,  Co.,  10  Utali,  470, 
87  Pac.  733;  Fowler  v.  Pleasant  Valley  Coal  Co,  16  Utah,  S-IS, 
52  Pac.  594;  Robinson  v.  Dunning,  90  Va.  41,  30  S.  E.  442;  Russell 
Creek  Coal  Co.  v.  Wells,  96  Va.  410,  31  S.  B.  614.  It  does  not  fol- 
low,  however,  from  the  mere  fact  that  the  defect  was  equally  open 
to  the  observation  of  the  mine  owner  and  employg,  that  the  latter 
necessarily  assumes  the  risk:  Linton  Coal  etc.  Co.  v.  Persons,  11 
Ind.  App.  264,  39  N.  E.  214.  He  assumes  such  risks  only  as  arise 
from  defects  in  some  way  connected  with  the  work  he  is  expected 
to  do,  and  not  those  arising  from  defects  from  which  he  would 
ordinarily  incur  no  danger:  Brazil  Block  Coal  Co.  v.  Hoodlet,  129 
Ind.  327.  27  N.  E.  741. 

C.  Where  Mine  Owner  Promises  to  Remedy  Defect.— To  this  rule 
that  the  servant  assumes  the  risk  arising  from  any  peril  of  which 
he  has  knowledge,  or  of  which  it  is  his  duty  to  know,  there  is  a 
most  important  qualification.  If  the  defect  is  such  that  danger  Is 
reasonably  to  be  apprehended,  the  employ^  must,  in  the  exercise 
of  due  diligence,  either  abandon  the  service,  or  report  the  defect 
to  his  employer,  the  mine  owner.  If  he  elects  to  do  the  latter, 
and  the  mine  owner  promises  to  remedy  the  defect,  the  relation- 
ship of  the  parties  with  reference  to  the  risk  immediately  changes. 
The  assurance  of  tlie  employer  that  he  will  remedy  the  defect 
complained  of  amounts  to  an  agreement  on  his  part  which  justifies 
the  employs  in  remaining  in  the  service  for  a  reasonable  time,  and 
takes  from  the  servant  the  risk  which  he  would  otherwise  be  held 
to  have  assumed  by  so  continuing  at  work:  Eureka  Co.  v.  Bass, 
81  Ala.  200,  60  Am.  Rep.  152,  8  South.  216:  Stiles  v.  Richie,  8  Colo. 
App.  393,  46  Pac.  694;  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind. 
327,  27  N.  E.  741;  Taylor  v.  Star  Coal  Co.,  110  Iowa,  40,  81  N.  W. 
249;  Morbach  v.  Home  Min.  Co.,  53  Kan.  731,  37  Pac.  122;  Brecken- 
rldge  County  v.  Hicks,  94  Ky.  362,  42  Am.  St.  Rep.  361,  22  S.  W. 
654;  Chicago  etc.  Co.  v.  Norman,  49  Ohio  St.  598,  32  N.  E.  857; 
Webster  v.  Monongahela  River  etc.  Co.  (Pa.),  50  Atl.  964;  Reddon 
V.  Union  Pac.  Ry.  Co.,  5  Utah,  344,  15  Pac.  262;  Berns  v.  Gaston 
Gas  Coal  Co.,  27  W.  Va.  285,  55  Am.  Rep.  304. 

D.  Where  Reasonable  Time  has  Elapsed  after  Promise  to  Rem- 
edy.—The  right  of  the  servant  to  rely  upon  this  promise  of  the 
mine  owner  to  repair  does  not,  however,  continue  after  a  reason- 
able time  has  elapsed  within  which  to  make  the  repairs,  and  they 
have  not  been  made.  "If  the  employ^  continues  to  expose  him- 
self to  the  danger  by  remaining  in  the  service  longer  than  this, 
he  does  so  in  the  face  of  ..'e  fact  that  the  promise  of  the  employer 
is  violated,  and  that  he  has  no  reasonable  expectation  of  its  fulfill* 
ment  He  can  no  longer,  therefore,  rely  upon  the  promise,  and  must 
know  that  his  continuance  in  the  service  under  such  circumstances 
is  equally  as  hazardous  and  hopeless  of  remedy  as  if  no  assur- 
ance or  promise  had  ever  been  made.    A  promise  already  broken 
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can  tflford  no  roasonnble  guaranty  of  the  fulfillment  of  any  ex- 
pectation based  on  Its  disappointed  assurances The  contln- 

iinnce  In  the  service  for  an  unreasonable  length  of  time  after  such 
promise  Is  a  waiver  of  the  defects  agreed  to  be  remedied  by  the 
employer":  Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am.  Rep.  152,  8 
South.  216.  And  to  the  same  effect  see  Davis  v.  Graham,  2  Colo. 
App.  210,  29  Pac.  1007;  Chicago  etc.  Coal  Co.  v.  Peterson,  39  111. 
A  pp.  114;  Taylor  v.  Star  Coal  Co.,  110  Iowa,  40,  81  N.  W.  249; 
JI  rbach  V.  Home  Mln.  Co.,  53  Kan.  731,  37  Pac.  122. 

£.  Where  Danger  la  Immediate.— Moreover,  even  If  the  mine 
owner  has  promised  to  repair,  the  employfi  must  still  use  ordinary 
prudence.  If,  therefore,  the  defect  is  so  manifestly  and  immedi- 
ately dangerous  that  a  man  of  ordinary  prudence  would  have  re- 
fused to  worli  wliile  It  continued,  the  employfi  cannot  rely  upon 
the  employer's  promise  to  repair:  Consolidated  Coal  Co.  v.  Boljamp, 
181  111.  9,  54  N.  E.  567;  Chicago  etc.  Coal  Co.  v.  Peterson,  39  111. 
App.  114;  Adams  v.  Kansas  etc.  Coal  Co.,  85  Mo.  App.  486;  Kelley 
V.  Fourth  of  July  Min.  Co.,  10  Mont.  4M,  41  Pac.  273;  Miller  v. 
Bullion  Beclc  etc.  Min.  Co.,  18  Utah,  358,  55  Pac.  58.  If  the  dan- 
ger is  immediate  and  obvious,  it  Is  plain  that  the  promise  of  the 
mine  owner  to  repair  the  defect  from  which  It  arises  cannot  justify 
the  employ^  in  exposing  himself  in  the  meantime,  and  if  he  does 
so  expose  himself  he  is  held  to  have  assumed  the  risl£. 

4.  Where  Employe  is  Under  Direct  Superintendence  of  Mine 
Owner  or  Foreman.— Where  the  employfi  acts  under  the  direct  su- 
perintendence or  orders  of  the  mine  owner,  or  under  the  Immediate 
supervision  of  his  master's  alter  ego,  the  mine  foreman,  he  may, 
It  is  held,  rely  upon  the  performance  of  the  master's  duty,  and 
assumes  no  risks  except  such  as  are  ordinarily  incident  to  the 
service  in  which  he  is  engaged:  Consolidated  Coal  Co.  v.  Wom- 
bacher,  134  111.  57,  24  N.  E.  627;  Wahlquist  v.  Maple  Grove  Coal  etc. 
Co.  (Iowa),  89  N.  W.  98;  Berea  Stone  Co.  v.  Kraft,  31  Ohio  St. 
287,  27  Am.  Rep.  510;  Faulkner  v.  Mammoth  Min.  Co.  (Utah),  66 
Pac.  799.  This,  however,  is  applicable  only  when  the  danger  is 
not  so  obvious  as  to  prevent  a  reasonably  prudent  man  from  as- 
suming the  risk.  If  the  danger  be  obvious  and  immediate,  tlie 
employs  who  exposes  himself  to  it  must  be  held  to  have  assumed 
the  risk  invited  by  bis  act:  Faulkner  v.  Mammoth  Min.  Co.  (Utah), 
66  Pac.  799. 

d.  Where  Service  Is  Involuntary.— In  order  that  there  may  be 
any  assumption  of  risks  by  an  employe,  his  service  must 
be  voluntary.  The  entire  doctrine  of  assumed  risks  is  based 
npon  contract,  a  particular  in  which  it  differs  from  that  of 
contributory  negligence.  The  theory  upon  which  risks  are  deemed 
to  be  assumed  is  that  "when  a  servant  enters  upon  or  continues 
In  a  service,  with  full  knowledge  that  It  is  dangerous,  and  is  fully 
aware  of  the  extent  of  the  danger  to  which  he  is  exposed,  there 
Is  an  Implied  contract  of  assumed  risk  by  which,  on  the  principle 
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of  the  maxim  'Volenti  non  fit  injuria,'  the  servant  waives  his  right 
to  recover  for  injuries  received  by  him  In  such  service":  Faullc- 
uer  v.  Mammoth  Min.  Co.  (Utah),  66  Pac.  799.  The  first  essential, 
therefore,  of  this,  as  of  any  other  contract,  is  that  It  be  the  re- 
sult of  a  voluntary  act,  and  not  of  constraint  of  any  kind,  such 
as  to  deprive  the  act  of  its  voluntary  nature:  Burgess  v.  Davis 
Sulphur  Ore  Co.,  165  Mass.  71,  42  N.  E.  501.  A  convict,  compelled 
to  labor  In  a  mine  against  his  will,  cannot.  It  follows,  be  said  to 
assume  any  rislis  whatever,  and  In  Buckalew  v.  Tennessee  Coal 
etc.  Co.,  112  Ala.  146,  20  South.  606,  It  Is  so  held,  the  court  there 
saying:  "The  Intestate  had  made  no  contract  with  anyone.  His 
servitude  was  involuntary.  It  was  enforced.  He  had  no  right  or 
power  to  refuse  to  enter  upon  the  service,  or  to  quit  it  at  any  time 
until  his  sentence  expired.  Whatever  may  have  been  the  danger 
of  the  service,  howsoever  Incompetent,  careless,  or  vicious  may 
have  been  the  defendant's  agents  or  servants  put  to  work  with 
or  over  him,  the  convict  had  no  voice,  volition,  or  freedom  of  ac- 
tion in  the  matter  whatever.  He  had  entered  into  no  contract, 
express  or  implied,  to  take  the  risks  of  the  wrongful  'acts  and 
omissions  of  the  defendant's  servants.  He  was  a  fellow-servant 
with  no  one."  The  case  is  valuable  because,  although  based  upon 
a  state  of  facts  of  quite  Infrequent  occurrence,  it  clearly  defines 
the  theory  of  assumed  risks  to  be  that  of  contract,  and  establishes 
the  principle  that,  in  order  that  there  be  such  an  assumption  of 
risks,  express  or  implied,  all  the  essentials  of  a  contractual  obli- 
gation must  be  present 

e.  Knowledge  of  Both  Defect  and  Danger  Essential.— In  order 
that  there  be  an  assumption  of  any  risk,  the  defect  from  which  it 
arises  must,  as  we  have  seen,  be  such  that  the  employ^  knew  of 
it,  or  would  in  the  exercise  of  reasonable  care  have  discovered  It. 
It  is  not,  however,  sufficient  that  he  merely  knows  of  the  defect. 
He  must  also  appreciate  the  danger  connected  with  It,  or  he  cannot 
be  held  to  have  assumed  the  risk.  Both  of  these  elements— I.  e., 
knowledge  of  defect  and  appreciation  of  danger— are  necessary  to 
support  an  assumption  of  risks:  Jupiter  Coal  Mine  Co.  v.  Mercer, 
84  111.  App.  96;  Cushman  v.  Carbondale  Fuel  Co.  (Iowa),  88  N.  W. 
817;  Ashland  Coal  etc.  Co.  v.  Wallace,  101  Ky.  626,  42  S.  W.  744. 
43  S.  W.  207;  Watson  v.  Kansas  etc.  Coal  Co.,  52  Mo.  App.  366; 
Monahan  y.  Kansas  etc.  Co.,  58  Mo.  App.  68;  Webster  v.  Monon- 
gahela  River  etc.  Co.  (Pennsylvania,  Jan.  1902),  50  Atl.  964;  Knox- 
vllle  Iron  Co.  v.  Pace.  101  Tenn.  476,  48  S.  W.  232:  Mangum  v. 
Bullion  Beck  etc.  Min.  Co.,  15  Utah,  534,  50  Pac.  834;  Graham  v. 
Newburgh  Orrel  etc.  Coke  Co.,  38  W.  Va.  273,  18  S.  B.  584.  Where 
however,  the  danger  is  so  obvious,  or  Is  such  that  a  reasonably 
Intelligent  and  prudent  man  would  have  known  of  It,  the  employd 
will  not  be  permitted  to  hide  behind  his  Ignorance  of  the  risk.  He 
will  be  charged  with  knowledge  of  the  danger:  Ashland  Coal  etc. 
Co.  V.  Wallace,  101  Ky.  626,  42  S.  W.  744,  43  S.  W.  207;  Watson 
T.  Kansas  etc.  Coal  Co.,  52  Mo.  App.  300;  Monahan  v.  Kansas  City 
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«tc.  Co..  68  Mo.  App.  68;  Mangum  v.  Bullion  Beck  etc.  Mln.  CJo.,  15 
Utah,  534.  50  Pnc.  834. 

Whore  a  mine  owner  assures  his  employ^  that  the  danger  Is  not 
at  all  great,  the  employ^  may  well  rely  upon  this  assurance,  un- 
less he  lilmself  knows  the  contrary  to  be  true,  or  the  danger  Is 
«uch  that  a  reasonably  prudent  man  would  not  have  remained 
-working,  even  In  the  fnce  of  the  employer's  assurance  of  safety: 
Fowler  V,  Pleasant  Valley  Coal  Co.,  16  Utah,  348,  52  Pac.  594; 
Miller  V.  Bullion  Bock  etc.  Mln.  Co.,  18  Utah,  358,  55  Pac.  58;  Gra- 
ham T.  Newburgh  Orrell  etc.  Coke  Co.,  38  W.  Va.  273,  18  S.  E. 
684. 

VI.    Statutory  Regulations. 

a.  In  General. 
1.  Nature  and  Constitutionality  of.— Up  to  this  point  the  con- 
sideration of  the  duty  of  mine  owners  to  prevent  injury  to  their 
«mploy6s  has  been  confined  to  the  principles  of  the  common  law . 
which  govern  the  subject.  These  are  in  the  main  the  same  as 
those  controlling  the  relation  of  master  and  servant  generally.  In 
but  few  states,  however,  in  which  mining  plays  any  important 
part  as  an  Industry  is  the  regulation  of  its  conduct  left  entirely 
to  the  rules  of  the  common  law.  In  all,  or  nearly  all,  such  states 
statutes  have  been  enacted  with  especial  reference  to  the  dangers 
of  mining,  their  object  being,  of  course,  the  reduction  of  these  dan- 
gers by  requiring  of  the  persons  engaged  in  this  business  the  adop- 
tion of  certain  prescribed  precautions  and  measures.  In  Illinois, 
Arkansas,  and  Colorado,  these  statutes  were  enacted  under  express 
mandates  of  the  state  constitutions  requiring  the  legislature  to 
pass  laws  for  the  protection  of  miners.  The  general  tendency  of 
all  seems  not  to  be  toward  making  the  duties  of  mine  owners  or 
operators  more  irksome,  but  toward  making  them  more  definite, 
and  with  reference  to  those  dangers  which  are  greatest  or  most 
frequently  disastrous,  to  prescribe  certain  definite  precautions  or 
remedies. 

The  justification  for  these  statutes  is  not  far  to  seek.  The  par- 
ticularly hazardous  nature  of  the  business,  the  number  of  men 
Msually  employed  in  its  prosecution,  and  the  extent  to  which  the 
safety  of  all  depends  upon  the  care  and  vigilance  of  the  mine 
owner,  all  render  the  industry  of  mining  a  subject  eminently  proper 
for  regulation  under  the  police  power  of  the  state.  In  State  v. 
Murlin,  137  Mo.  297,  38  S.  W.  923,  the  history  of  legislation  of  this 
•character  in  England  and  in  this  country  is  reviewed,  its  neces- 
sity is  considered,  and  the  following  language  used  in  upholding 
the  constitutionality  of  a  statute  of  Missouri  requiring  mine  own- 
ers to  employ  "shot  firers":  "If  the  legislature  can  regulate  the 
harmless  business  of  the  citizen,  on  the  ground  that  possible  fraud 
tnay  be  perpetrated,  surely  there  can  be  no  hesitation  in  holding  that 
a  regulation  requiring  mine  owners,  who  operate  mines  in  which 
the  dangerous  agency  of  blasting  powder  is  used,  to  so  use  and 
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handle  that  powder  as  to  protect  the  lives  and  Insure  the  safety 
of  their  miners  is  a  fair  and  reasonable  exercise  of  the  police  power, 
and  is  within  the  well-recognized  scope  of  legislation.  One  of  the 
great  purposes  of  the  people  of  this  commonwealth  in  establishing 
a  legislative  department  of  our  state  government  was  to  devise 
ways  and  rules  to  conserve  the  health  and  lives  of  its  people.  The 
constitution  lays  down  certain  great  and  fundamental  principles 
according  to  which  the  legislature  is  to  govern,  but  it  commits  to 
the  legislature  the  right  and  duty  of  formulating  all  auxiliary  rules 
to  effectuate  the  principles  of  the  constitution,  and  it  would  be 
hard  to  conceive  of  a  more  necessary  and  beneficial  exercise  of  Its 
power  than  it  has  shown  in  prescribing  rules  for  that  class  of 
laborers  whose  duties  so  constantly  expose  them  to  great  perils. 
....  As  to  the  subject  matter  of  this  legislation,  we  cannot  doubt 
its  constitutionality."  And  to  the  same  effect,  see  Sloss  Iron  etc. 
Co.  V.  Knowles  (Ala.)j  30  South.  5Si;  Chicago  etc.  Co.  v.  Peo- 
ple, 181  111.  270,  54  N.  E.  961;  Hamman  v.  Central  etc.  Coke  Co., 
156  Mo.  232,  56  S.  W.  1091;  Consolidated  Coal  etc.  Co.  v.  Clay,  51 
Ohio  St.  542,  38  N.  E.  610;  Commonwealth  v.  Bonnel,  8  Phila.  534; 
Sommer  v.  Carbon  Hill  Coal  Co.,  89  Fed.  54,  32  O.  0.  A.    156. 

2.    Effect  of,  Upon  Liability  of  Mine  Owner  at  Common  Law  for 
Negligence.— Statutes  of  this  nature  do  not  supplant  the  common 
law  as  to  negligence— that  is,  they  do  not  form  a  code  by  which, 
and  by  which  alone,  the  regulation  of  the  relation  of  mine  owner 
and  employe  is  to  be  governed.    As  to  those  cases  unprovided  for 
by  the  statute,  the  general  law  prevails,  and  if  a  mine  owner  Is 
negligent  in  such  a  particular,  he  is  liable,  although  he  may  have 
fulfilled  the  requirements  of  the  statute,    "The  legislature  could 
form  a  complete  code  of  rules  so  particular  and  minute  in  their 
character  as  to  cover  all  common-law  rights  with  reference  to  any 
particular  business,  and  in  that  event  there  would  be  a  complete 
supercedure.    But,  unless  that  is  done,  all  common-law  rights  not 
at  variance  with  some  provision  of  the  enactment  would  continue 
in  force":  Consolidated  Coal  Co.  v.  Bokamp,  75  111.  App.  605.    In- 
deed, such  statutes,  instead  of  taking  away  the  common-law  right 
of  action  for  negligence,  are  held  to  give  one  whenever  the  breach 
of  the  statute  results  in  injury  to  another.    Thus,  where  a  statute 
prohibited  the  employment  in  a  mine  of  a  boy  less  than  twelve 
years  of  age,  and  made  the  breach  of  the  statute  a  misdemeanor, 
it  was  held  that  a  right  of  action  for  negligence  was  conferred  by 
the  act,  although  not  by  its  terms.    The  employment  of  such  a 
boy  in  violation  of  the  statute  was,  it  was  held,  negligence,  for 
which,  whenever  the  injury  was  shown  to  have  been  the  conse- 
quence of  It,  recovery  might  be  had:  Queen  v.  Dayton  Coal  etc.  Co., 
95  Tenn.  458,  49  Am.   St.   Rep.  935,  32  S.  W.  460.    And  to  same 
effect,  see  Mosgrove  v.  Zimbleman  Coal  Co.,  110  Iowa,  169,  81  N.  W. 
227. 

3.    Effect  of  Violation  of.— But  while  such  statutes  do  not  sup- 
plant the  common-law  rules  as  to  negligence  in  cases  which  thelft 
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proTlslons  do  not  cover,  as  to  those  which  they  do  control,  their 
effect  Is  to  denne  what  Is  "reasonable  care"  in  that  particular.  In 
the  lanKunge  of  Judge  Slorrow,  In  Soranier  v.  Carbon  Hill  Coal  Co., 
80  Fed.  54,  32  C.  C.  A.  356:  "In  this  respect,  such  a  law  is  in  effect 
the  measure  of  that  reasonable  care  which  the  owner  or  operator 
of  a  coal  mine  Is  required  to  take  to  avoid  responsibility  for  in- 
juries to  workmen The  general  duty  imposed  by  law  upon 

the  master  Is  to  provide  a  suitable  and  reasonably  safe  place  for 
the  doing  of  the  work  to  be  performed  by  the  servant  What  la 
a  reasonably  safe  place  is  generally  governed  by  the  circumstances 
of  each  particular  case;  but  here  the  law,  having  regard  to  the 
hazardous  nature  of  the  employment,  has  undertaken  to  provide 
adequate  protection  by  imposing  on  the  master  a  specific  duty, 
which  he  must  perform  to  escape  the  charge  of  negligence." 
Whether  "reasonable  care"  was  exercised,  ordinarily  a  question  of 
fact  for  the  jury,  becomes,  under  these  statutes,  a  question  of  law. 
Proof  that  the  defendant  has  violated  a  statute  such  as  this,  and 
that  the  violation  has  resulted  in  injury  to  the  plaintiff,  an  employs, 
is  therefore  sufficient  proof  of  the  mine  owner's  negligence:  Jupiter 
Coal  Min.  Oo.  v.  Mercer,  84  111.  App.  96;  Hochstettler  v.  Mosier  Coal 
etc  Co.,  8  Ind.  App.  442,  35  N.  E.  927;  Mosgrove  v.  Zimbleman  Coal 
Co.,  110  Iowa,  169,  81  N.  W.  227;  Godfrey  v.  Beattyville  Coal  Co., 
101  Ky.  3.39,  41  S.  W.  10;  Adams  v.  Kansas  etc.  Coal  Co.,  85  Mo. 
App.  486;  Queen  v.  Dayton  Coal  etc.  Co.,  95  Tenn.  458,  49  Am.  St 
Rep.  935,  32  S.  W.  460;  Peserant  v.  Cerillos  Coal  R.  Co.,  178  U.  S. 
409,  20  Sup.  Ct.  Rep.  967,  reversing  9  N.  Mex.  495,  55  Pac.  290.  Nor 
is  the  Intent  of  the  mine  owner  to  comply  In  good  faith  with  the 
statute  material.  He  is  liable  in  spite  of  such  intent:  Odin  Coal 
Co.  V.  Deniiian,  1S5  III.  413,  76  Am.  St  Rep.  45,  57  N.  B.  192. 

4.  Contributory  Negligence  of  Employe  as  Defense  to  Action 
for  Violation  of.— As  to  wliether  or  not  contributory  negligence  on 
the  part  of  the  employs  is  a  defense  of  which  the  mine  owner  may 
avail  himself  when  his  breach  of  a  statute  has  caused  the  injury, 
the  authorities  are  involved  in  some  little  conflict  In  Illinois, 
neither  contilbutory  negligence  nor  the  doctrine  that  an  employfi 
assumes  the  risk  of  injury  from  the  negligence  of  his  fellow-ser- 
vants is  deemed  applicable  to  a  case  where  the  master's  failure  to 
obey  the  statute  has  caused  the  Injury.  The  reasons  for  this  view 
are  stated  as  follows  in  Carterville  Coal  Co.  v.  Abbott  181  111.  495, 
65  N.  E.  131:  "To  hold  that  the  same  principle  as  to  contributory 
negligence  should  be  applied  in  case  of  one  who  Is  injured  In  a 
mine  because  the  owner,  operator,  or  manager  totally  disregarded 
the  statutes,  as  in  other  cases  of  negligence,  is  to  totally  disregard 
the  provisions  of  the  constitution  which  are  mandatory  In  requir- 
ing the  enactment  of  this  character  of  legislation,  and  would  de- 
stroy the  effect  of  the  statute,  and  in  no  manner  regard  the  duty  of 
protecting  the  life  and  safety  of  miners.  A  willful  disregard  by  the 
employer  of  a  duty  imposed  is  a  willful  exposure  to  liability  to 
Injury  of  the  employs,  and  is  an  act  of  negligence,  of  so  gross  a 
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character  and  so  utterly  in  disregard  of  law,  that  the  question 
of  contributory  negligence,  merely,  has  no  place  In  the  case,  as 
relieving  such  owner,  operator,  or  manager  from  liability  for  an 
injury  which  has  resulted  solely  from  the  fact  of  such  negligence." 
And  such  is  undoubtedly  the  law  of  Illinois:  Cotlett  v.  Young,  143 
111.  74,  32  N.  E.  447;  Bartlett  Coal  etc.  Co.  v.  Roach,  68  111.  174; 
Litchfield  Coal  Co.  v.  Taylor,  81  111.  590;  Niantic  Coal  etc.  Oo.  v. 
Leonard,  126  111.  216,  19  N.  E.  294;  Pawnee  Coal  Co.  v.  Royce,  184 
111.  402,  56  N.  E.  621;  Odin  Coal  Co.  v.  Denman,  185' 111.  413,  76 
Am.  St.  Rep.  45,  57  N.  E.  192;  Western  Anthracite  Coal  etc.  Co.  r. 
Beaver,  192  111.  333,  61  N.  E.  335;  Jupiter  Coal  Mine  Oo.  v.  Mercer, 
84  111.  App.  96.  The  reasoning  of  these  cases  is,  however,  by  no 
means  satisfactory,  and  the  contrary  and  preferable  view  has  been 
adopted  in  Colorado,  Indiana,  Kentucliy,  Missouri,  Ohio,  Tennessee, 
and  England.  The  reasons  in  support  of  this  latter  doctrine  are 
both  obvious  and  satisfactory.  It  is  not  apparent  why  the  doctrines 
of  contributory  negligence  and  assumed  risk  should  not  apply  to 
cases  of  statutory  negligence  to  the  same  extent  as  to  cases  of 
common-law  negligence.  So  far  as  their  application  defeating  the 
objects  of  statutes  of  this  nature  is  concerned,  it  may  be  said  that, 
however  great  be  the  duties  such  enactments  may  demand  of  the 
mine  owner,  and  however  high  tlie  degree  of  care  required  of  him 
In  their  performance,  the  statutes  did  not  thereby  intend  to  relieve 
the  employe  of  all  duty  of  exercising  care.  The  policy  of  a  statute 
passfid  toprotect  the  lives  and  safety  of  mine  employ6s  is  certainly 
not  advanced  by  a  construction  which,  while  it  demands  of  the 
mine  owner  the  exercise  of  a  high  degree  of  care,  demands  none 
of  his  employes  upon  the  care  and  diligence  of  each  of  whom,  per- 
haps, more  than  upon  that  of  the  mine  owner,  the  life  and  safety  of 
every  other  employ^  depends.  It  is,  therefore,  the  doctrine  of  the 
states  above  named  tiiat  the  doctrines  both  of  contributory  negli- 
gence and  of  assumed  risks  are  applicable  even  when  the  injury 
has  occurred  by  reason  of  a  violation  of  the  statutory  duty  of  the 
mine  owner  or  operator:  Victor  Coal  Co.  v.  Muir,  20  Colo.  320,  46 
Am.  St.  Rep.  299,  38  Pac.  378;  Bodell  v.  Brazil  Block  Coal  Co.,  25 
Ind.  App.  654,  58  N.  E.  856;  Hochstettler  v.  Hosier  Coal  etc.  Co., 
6  Ind.  App.  442,  35  N.  E.  927;  Linton  Coal  etc.  Co.  v.  Persons,  11 
Ind.  App.  264,  36  N.  E.  214;  Godfrey  v.  Coal  Co.,  101  Ky.  339,  41 
S.  W.  10;  Spiva  v.  Osage  Coal  Co.,  88  Mo.  68;  Adams  v.  Kansas 
etc.  Coal  Co.,  85  Mo.  App.  486;  Coal  Co.'  v.  Estlevenard,  53  Ohio 
St.  43,  40  N.  B.  725;  Queen  v.  Dayton  Coal  Co.,  95  Tenn.  458,  49 
Am.  St.  Rep.  935,  32  S.  W.  460;  Wilson  v.  Merry,  L.  R.  1  H.  L.  S. 
826.    See,  also,  Caswell  v.  Worth,  5  El.  &  B.  848. 

5.  Violation  must  be  Proximate  Cause  of  Injury.— The  mere 
Tlolation  of  the  statute,  however,  gives  no  cause  of  action  even  If 
Injury  to  an  employe  has  occurred,  unless  the  violation  of  the  stat- 
ute was  the  proximate  cause  of  the  injury.  This  is  held  even  where, 
as  in  Illinois,  the  doctrine  of  contributory  negligence  Is  held  In- 
applicable to  actions  based  on  the  failure  of  the  mine  owner  or 
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operator  to  perform  his  statutory  duties:  Missouri  etc.  Coal  Co.  t. 
Scbwalb.  74  111.  App.  5G7;  Ohrlstner  v.  Cumberland  etc.  Coal  Co., 
ll«l  Pa.  St.  07.  23  Atl.  221:  Queen  v.  Dayton  Coal  Co.,  95  Tenn.  4.58, 
49  Am.  St.  Rep.  93.'),  32  S.  W.  460. 

6.  Meaning  of  'Willful"  in  Statutes  of  this  Nature.— In  these 
statutes  retiulriug  of  the  mine  owner  or  operator  certain  precau- 
tions for  the  safety  of  those  employed  by  him,  a  frequent  provision 
is  that  giving  to  the  heirs  or  representatives  of  one  whose  death  is 
caused  by  the  "willful  failure"  of  the  mine  owner  to  comply  with 
the  statute  a  cause  of  action  for  the  damage  done  there  by  such 
failure.  Under  provisions  such  as  this  It  is  uniformly  held  that 
the  violation  of  the  statute,  which  shall  give  rise  to  this  cause  of 
action,  must  be  "willful":  Hawley  v.  Dalley,  13  111.  App.  391; 
Missouri  etc.  Coal  Co.  v.  Schwalb,  74  111.  App.  567;  Donk  Bros.  Co.'il 
Co.  V.  Peton,  192  lU.  41,  61  N.  E.  330,  affirming  95  111.  App.  193. 
This  does  not,  however,  mean  that  the  breach  of  the  statute  must 
be  made  with  an  evil,  wanton,  or  malicious  intent.  It  requires  no 
more  than  that  the  failure  be  shown  to  have  been  intentional.  As 
is  said  in  Odin  Coal  Co.  v.  Denman,  185  III.  413,  76  Am.  St.  Rep. 
45,  57  N.  E.  192:  "There  was  no  evil  intent  operating  to  produce  the 
failure,  but  that  Intent  Is  not  a  necessary  ingredient  of  willfulness 
within  the  correct  meaning  of  the  word    'willful*    as  employed  in 

this  statute An  act  consciously  omitted  is  willfully  omitted 

in  the  meaning  of  the  word  'willful,'  as  used  in  these  enactments 
of  our  legislature  relative  to  the  duty  of  mine  owners":  See  to  the 
same  effect,  O'Fallon  Coal  Co.  v.  Loquet,  89  111.  App.  13;  Carterville 
Coal  Co.  V.  Abbot.  181  111.  495,  55  N.  B.  131;  Himrod  Coal  Co.  v. 
Schroath,  91  111.  App.  234;  Girard  Coal  Co.  v.  Wiggins,  52  111.  App. 
69. 

b.    Various  Provisions  of. 

1.  Props  and  Timbering.— One  of  the  chief,  and  perhaps  the' 
greatest,  danger  connected  with  the  business  of  mining  is  that  neces- 
sarily incident  to  any  work  which  must  be  performed  under  over- 
hanging masses  of  rock  and  earth.  In  nearly  all  of  the  states, 
therefore,  in  which  mining  plays  any  Important  part,  statutes  have 
been  passed  with  reference  to  the  duty  of  the  mine  owner  and  of 
his  employes  to  timber  the  mine.  The  provisions  of  these  statutes 
are  strikingly  similar,  the  effort  of  all  being  to  Impose  upon  tiie 
mine  owner  the  duty  of  supplying  sufficient  timbers  and  props  to 
properly  support  the  roof,  while  upon  the  miner  himself  is  In  id 
the  obligation  of  rendering  safe  the  places  under  his  control.  Thus, 
the  statute  of  Missouri,  which  is  a  type  of  this  class  of  legislation, 
provides  that  "the  owner,  agent  or  operator  of  any  mine  shall  keep 
a  sufficient  supply  of  timber,  when  required,  to  be  used  as  props, 
80  that  the  workmen  may  at  all  times  be  able  to  properly  secure 
the  said  workings  from  caving  in,  and  it  shall  be  the  duty  of  the 
owner,  agent,  or  operator  to  send  down  all  such  props  when  re- 
quired.** 
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Under  statutes  very  similar  to  this  it  is  held  that  the  mine  owner 
is  under  no  statutory  duty  to  prop  the  roof  of  the  mine.  The  duty 
imposed  by  the  statute  is  merely  that  of  supplying  suflJcient  tim- 
bers: Consolidated  Coal  Co.  v.  Carson,  66  111.  App.  434;  Consolidated 
Coal  Co,  V,  Yung,  24  111.  App.  255;  Consolidated  Coal  Co.  v.  Scheller, 
42  III.  App.  619.  In  some  states  this  is  expressly  provided  for  by 
the  statute  in  so  many  words  compelling  the  worlimen  to  timber 
the  mine:  Victor  Coal  Co.  v.  Muir,  20  Colo.  320,  46  Am.  St.  Rep. 
299,  38  Pae.  378;  Oleson  v.  Maple  Grove  Coal  etc.  Co.  (Iowa,  Oct. 
1901),  87  N.  W.  736;  Corson  v.  Coal  Hill  Coal  Co.,  101  Iowa,  224, 
70  N.  W.  185;  Ashland  Coal  Co.  v.  Wallace,  101  Ky.  626,  42  S.  W. 
744,  43  S.  W.  207;  Consolidated  Coal  etc.  Co.  v.  Clay,  51  Ohio  St. 
542,  38  N.  B.  610;  Coal  Co.  v.  Estievenard,  53  Ohio  St  43,  40  N.  B. 
725;  Wellston  Coal  Co.  v.  Smith  (principal  case),  65  Ohio  St.  70, 
61  N.  B.  143.  Even  under  these  last-mentioned  statutes,  however, 
the  duty  of  the  miner  or  other  employs  to  prop  only  applies  to 
places  under  his  control,  as,  for  instance,  the  room  In  which  he  19 
working:  Consolidated  Coal  Co.  v.  Clay,  51  Ohio  St.  542,  38  N.  B. 
610.  As  to  the  entries,  passageways,  etc.,  of  the  mine  and  those 
places  over  which  the  miner  exercises  no  control,  the  master  is  still 
bound  to  furnish  a  safe  place,  and  if  timbering  be  reasonably  neces- 
sary to  make  such  places  safe,  It  Is  the  duty  of  the  mine  owner, 
and  not  of  his  employ^,  to  take  this  precaution:  Wellston  Coal  Co. 
V.  Smith  (principal  case),  65  Ohio  St.  70,  61  N.  B.  143.  Moreover, 
the  mine  owner  may  himself  assume  the  duty  which  the  statute 
Avould  otherwise  impose  upon  the  employes.  This  he  does  when  he 
appoints  a  timberman  to  tend  to  the  proper  support  of  tlie  mine  roof, 
and  by  such  appointment  he  relieves  the  miner  of  his  duty  to  prop 
the  roof:  Consolidated  Coal  Co.  v.  Scheiber,  167  111.  539,  47  N.  B. 
1052,  affirming  65  111.  App.  304;  Consolidated  Goal  Go.  v.  Bokamp, 
181  111.  9,  54  N.  E.  567,  affirming  75  111.  App.  605;  Consolidated  Goal 
Co.  v.  Scheller,  42  111.  App.  619.  See  for  cases  other  than  those 
above  cited,  in  which  statutes  relating  to  the  timbering  of  mines 
were  considered,  the  following:  Sugar  Creek  Coal  Min.  Co.  v.  Peter- 
son, 177  lU.  324,  52  N.  E.  475,  reversing  75  111.  App.  631;  Mt.  Olive 
etc.  Coal  Co.  v.  Herbeck,  190  111.  39,  60  N.  E.  105,  affirming  92  111. 
App.  44;  Western  etc.  Goal  Co.  v.  Beaver,  192  111.  333,  61  N.  B. 
335;  Kelly ville  Coal  Co.  v.  Petroytis,  95  111.  App.  635;  Donk  Bros. 
Coal  Co.  V.  Peton,  192  111.  41,  61  N.  E.  330;  Hoehstettler  v.  Mosier 
•Coal  etc.  Co.,  8  Ind.  App.  442,  35  N.  B.  927;  Cherokee  etc.  Go.  v. 
Britton,  3  Kan.  .\pp.  292,  45  Pac.  100;  Adams  v.  Kansas  etc.  Coal 
Co.,  85  Mo.  App.  486;  Leslie  T.  Rich  Hill  Goal  Min.  Oo„  110  Mo.  31, 
19  S.  W.  308. 

2.  Ventilation.— The  importance  of  ventilation  to  the  health  and 
safety  of  those  employed  In  mines,  especially  to  those  engaged  in 
coal  mining,  has  led  to  the  enactment  of  statutes  in  nearly  all  of 
the  states  in  which  coal  is  mined,  providing  for  the  proper  ven- 
tilation of  such  mines.  In  most  of  these  statutes  the  number  of 
cubic  feet  of  air  per  unit  of  time,  with  reference  to  the  number  ot 
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men  employed  In  the  mine,  Is  prescribed.  In  others  the  statute 
prescribes  In  minute  detail  the  appliances  which  the  mine  owner 
Is  required  to  employ  to  satisfy  the  law  In  this  regard. 

In  the  absence  of  knowledge  to  the  contrary,  the  miner  Is  entitled 
to  assume  that  his  employer  has  done  his  duty  as  to  ventilating  the 
mine:  Mosgrove  v.  Zlmbleman  Coal  Co.,  110  Iowa,  160,  81  N.  W. 
227.  Where,  however,  he  has  knowledge  of  the  mine  owner's  failure 
to  do  so,  If  he  remains  In  the  service,  he  assumes  the  risk  arising 
from  such  failure:  Graham  v.  Newburgh  Orrel  etc.  Coke  Co.,  38  W. 
Va.  273,  18  S.  B.  684.  See,  generally,  for  cases  Involving  statutes 
regulating  the  ventilation  of  mines,  the  following  cases:  Muddy 
Valley  etc.  Min.  Co.  v.  Phillips,  39  111.  App.  376;  Godfrey  v.  Boatty- 
ville  Coal  Co.,  101  Ky.  339,  41  S.  W.  10;  Lenk  v.  Kansas  etc.  Coal 
Co.,  80  Mo.  App.  374;  Cexrillos  Coal  Co.  v.  Deserant,  9  N.  Mex.  49,  49 
Pac.  807;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  St  432;  Common- 
wealth V.  Bonnell,  8  Phlla.  534;  Costa  v.  Pacific  Coast  Co.  (Wash., 
Sept  1901),  66  Pac.  398;  Sommer  v.  Carbon  Hill  Coal  Co.,  89  Fed. 
64,  32  C.  0.  A.  156;  Deserant  v.  Cerrillos  Coal  Co.,  178  U.  S.  409, 
20  S.  Ct  Rep.  967,  reversing  9  N.  Mex.  495,  55  Pac.  290;  Hall  v. 
Hopwood,  49  L.  T.,  N.  S.,  797;  Brough  v.  Humphrey,  L.  R.  3  Q.  B. 
771;  Knowles  v.  Dickenson,  2  El.  &  B.  706,  6  Jur.,  N.  S.,  678,  8 
Week.  Rep.  411. 

3.  Escapement  Shafts.— By  the  mining  statutes  of  many  states 
the  owner  of  a  mine  is  required  to  construct  outlets,  or  "escapement 
shafts,"  separate  and  distinct  from  the  shafts  or  slopes  by  which 
ore  Is  brought  to  the  surface.  These  outlets  are  Intended  for  ingress 
and  ej,'rcss  In  case  of  emergency,  and  a  right  of  action  is  ordinarily 
given  those  dependent  on  any  employ^  whose  death  is  caused  by  the 
willful  failure  of  the  mine  owner  to  adopt  this  precaution. 

Under  an  Illinois  statute  of  this  kind,  a  mining  company  was 
held  liable  for  the  willful  failure  to  provide  such  an  outlet,  al- 
though the  fire  which  gave  rise  to  the  emergency  was  entirely  of 
accidental  origin,  the  court  saying:  "The  statute  was  Intended  to 
provide  against  just  such  unavoidable  accidents  In  mines,  in  which 
many  valuable  lives  had  been  lost.  The  company  confessedly  had 
failed  to  construct  the  escapement  shaft  required  by  the  statute, 
and,  confessedly,  with  a  full  knowledge  of  the  want  of  any  second 
mode  of  escape  from  that  vein,  continued  to  work  more  than  fifteen 
men  in  that  vein.  This  renders  the  appellant  liable  for  all  direct 
damages  sustained  by  reason  of  the  want  of  this  second  mode  of- 
escape."  And  the  death  of  a  miner  was  In  this  same  case  held 
to  be  the  direct  consequence  of  the  mine  owner's  failure  in  this 
regard,  even  though  it  appeared  that  had  he  remained  where  he 
was  there  would  have  been  no  danger:  Wesley  City  Coal  Co.  v. 
Healer,  84  111.  126.  See,  also,  in  this  connection  the  following  cases: 
Carterville  Coal  Go.  v.  Abbott  181  111.  495,  55  N,  B.  131,  afl3rmlng 
81  111.  App.  279;  Hamilton  v.  State,  102  111.  367;  Siotak  v.  Berwlnd 
White  MIn,  Co.,  36  Misc.  Rep.  98,  72  N.  Y.  Supp.  647. 
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4.  Hoisting  Machinery.— The  rendering  safe  the  machinery  and 
cages  by  which  employes  are  lowered  into  and  drawn  from  mines 
is  an  end  to  which  a  considerable  amount  of  this  class  of  legisla- 
tion has  been  devoted.  In  some  statutes  the  machinery  required  is 
minutely  described.  The  most  frequent  provisions,  however,  are 
those  which  require  that  the  cage  be  covered,  that  the  machinery 
be  provided  with  brakes  and  catches  to  prevent  the  fall  of  the 
cages,  should  the  cable  by  which  they  are  held  break,  and  that 
proper  and  sufficient  means  of  signaling  between  the  top  and  bottom 
of  the  shaft  be  provided. 

In  construing  statutes  of  this  kind,  and,  Indeed,  In  the  construc- 
tion of  all  those  passed  for  the  protection  and  safety  of  miners,  the 
courts  have  adopted  a  most  liberal  construction.  Thus,  where  an 
Illinois  statute  provided  that  the  owner  of  a  coal  mine  operated  by 
a  shaft  should  provide  "a  sufficient  brake  on  every  drum  to  prevent 
accident  in  case  of  the  giving  out  or  breaking  of  the  machinery,"  it 
was  held  that  an  action  could  be  maintained  for  the  failure  to  pro- 
vide such  a  brake  whenever,  if  provided,  it  would  have  averted  the 
accident,  even  though  the  machinery  did  not  actually  break  or 
"give  out":  Beard  v.  Skeldon,  IS  111.  App.  54,  affirmed  in  113  111. 
581.  So  where  a  statute  provided  that  the  mine  owner  shall  furnish 
"safe  means  of  hoisting  and  lowering  persons  in  a  cage  covered 
with  boiler  iron,  so  as  to  keep  safe  as  far  as  possible  persons  de- 
scending into  and  ascending  out  of  such  shaft,"  the  statute  was 
construed  as  Intended  for  the  protection  of  all  who  were  at  work 
in  the  mine,  and  not  merely  for  those  ascending  or  descending  the 
shaft  at  the  time  of  the  injury  to  them:  Bodell  v.  Brazil  Block  Coal 
Co.,  25  Ind.  App.  654,  58  N.  E.  856;  Durant  v.  Lexington  Coal  Co., 
97  Mo.  62,  10  S.  W.  484.  The  reason  for  this  view  is  well  expressed 
in  the  Missouri  case.  In  which  the  court,  after  citing  the  familiar 
rule  of  construction  that  the  Intent  of  a  statute  is  to  be  gathered, 
not  from  detached  portions,  but  from  the  act  as  a  whole,  with  a 
view  to  its  general  scope  and  purpose,  continues  as  follows:  "The 
statute  in  question,  in  Its  many  provisions,  seeks  to  protect  the 
health  and  safety  of  persons  employed  In  and  about  mines,  and 
whilst  going  in  and  out  of  them.  This  is  Its  general  scope  and  pur- 
pose, and  to  that  end  many  detailed  provisions  and  regulations  are 

made These   regulations   are   for  the  protection  of  persons 

while  at  work  in  the  shaft  as  well  as  when  going  up  and  down. 
....  The  employs  when  at  work  In  the  cage  Is  as  much  within 
the  reason  and  intention  of  the  statute  as  when  going  In  and  out 
©t  the  mine,  and  we  conclude  is  entitled  to  the  protection  of  the 
covering." 

In  Illinois,  as  already  noted  (supra,  p.  586),  contributory,  negli- 
gence is  not  accepted  as  a  defense  to  an  action  grounded  on  the 
failure  of  the  mine  owner  to  cany  out  the  provisions  of  statutes  of 
this  nature.  Even  in  that  state,  however,  whesre  the  party  injured 
or  killed  Is  himself  the  agent  of  the  owner,  and,  as  such.  It  was 
his  duty  to  provide  the  appliances  required  by  the  statute,  there  cao 
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be  no  recovery  If  by  renson  of  his  failure  to  perform  his  duty  In 
this  regard  the  accident  occurred.  The  same  rule  which  prolilbits 
a  party  from  recovery  where,  In  order  to  make  out  his  claim,  he 
must  show  nu  lUecjal  act  ou  his  part,  Is  held  to  apply  where  ho  has 
himself  failed  to  perform  a  duty  Imposed  upon  him  by  the  statute: 
Beaucoup  Coal  Co.  v.  Cooper,  12  111.  App.  373.  See,  generally,  for 
cases  Involving  statutory  provisions  as  to  this  class,  GIrard  Coal  Co. 
V.  Wiggins,  52  111.  App.  69;  Consolidated  Coal  Co.  v.  Maehl,  i:?0 
III.  551,  22  N.  E.  715;  Feel  v.  Rich  Hill  Coal  Co.,  23  Mo.  App.  210; 
State  V.  Anaconda  Copper  Min.  Co.,  23  Mont.  498,  59  Pac.  854;  Com- 
monwealth V.  Elk  Hill  Coal  etc.  Co.,  4  Laclc  Leg.  N.  (Pa.),  80. 

6.    "Mine  Boss." 

A.  Liability  of  Mine  Owner  for  Negligence  of.— One  of  the  pro- 
visions most  frequently  met  with  In  this  class  of  statutes  Is  that 
which  requires  of  the  mine  owner  the  employment  of  a  competent 
mine  boss  or  foreman.  In  some  states  none  but  a  person  whose 
competence  Is  certified  to  by  a  board  of  examiners  is  permitted  to 
act  In  this  capacity.  The  duties  imposed  upon  him  vary,  of  course, 
with  the  statutes  of  each  state.  In  the  main,  however,  they  are 
much  the  same  In  all,  and  ordinarily  require  of  him  that  he  in- 
spect and  carefully  watch  the  ventilation,  airways,  passageways, 
machinery,  drainage,  and  timbering  of  the  mine.  To  a  large  extent 
he  Is  required  to  perform  tlie  mine  owner's  duty  of  providing  a  safe 
place  and  safe  appliances  for  the  use  of  the  latter's  emploj'6s. 

Under  statutes  of  this  kind  making  it  compulsory  upon  the  mine 
owner  to  employ  a  competent  mine  boss,  the  duty  of  the  master,  It 
is  held  in  some  states,  ceases  when  he  has  fulfilled  the  requirements 
of  the  statute.  Under  this  view,  if  he  has  used  due  care  in  the 
selection  of  a  competent  foreman,  his  liability  is  at  an  end,  and 
he  is  not  responsible  for  any  injury  which  may  be  caused  by  the 
negligence  of  such  employ^.  The  foreman  is  held  to  be  a  fellow- 
servant  with  the  miners  under  him,  and  his  negligence  is  deemed 
to  be  one  of  the  risks  assumed  by  the  latter  upon  their  entrance 
into  the  service  of  the  mine  owner.  The  employment  of  the  mine 
boss  Is  compulsory  upon  the  mine  owner;  he  has  no  choice  nor  dis- 
cretion in  the  matter,  and  cannot,  therefore  (according  to  one  line 
of  cases),  be  held  responsible  for  the  negligence  of  a  servant,  the 
employment  of  whom  is  compelled  by  statute,  and  whose  duties  are 
prescribed,  not  by  the  mine  owner,  but  by  statute.  "The  duty  of 
the  operator  or  agent  is  to  employ  a  competent  mine  boss  according 
to  the  provisions  of  the  statute,  and  when  he  has  done  so  he  has  dis- 
charged his  duties  to  his  employes  in  relation  to  those  duties  which 
the  statute  prescribes  shall  be  performed  by  such  mine  boss,  and 
the  operator  or  agent  is  not  liable  for  injuries  arising  from  the 
negligence  of  the  mine  boss,  who  is  not  a  vice-principal,  as  his 
duties  are  not  delegated  to  him  by  his  employer,  but  are  prescribed 
by  statute,  and  he  is  a  fellow-servant,  as  in  case  of  injury  to  other 
employ^  through  his  negligence,  the  master  is  not  responsible": 
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Williams  t.  Tliacker  Coal  Co.,  44  W.  Va.  599,  30  S.  E.  107.  And  to 
the  same  effect  are  Colorado  Coal  etc.  Co.  v.  Lam^b,  6  Colo.  App.  255,. 
40  Pac.  251;  Delaware  etc.  Canal  Co.  v.  Carroll,  89  Pa,  St.  374;  Reese 
V.  Biddle,  112  Pa.  St.  72,  3  Atl.  813;  Waddell  v.  Simoson,  112  Pa.  St. 
5G7,  4  Atl.  725;  Redstone  Coke  Co.  y.  Roby,  115  Pa.  St.  364,  8  AtL 
593;  Lineoski  v.  Susquehanna  Coal  Co.,  157  Pa.  St.  153,  27  Atl.  577; 
Mulhern  v.  Lehigh  Valley  Coal  Co.,  161  Pa.  St.  270,  28  AU.  1087,  lOSSj 
Howells  V.  Landore-Siemens  Steel  Co.,  44  L.  J.  Q.  B.  25,  L.  R.  10  Q.  B. 
C2.  Indeed,  it  Is  held  In  Durkin  v.  Kingston  Goal  Co.,  171  Pa.  St  193, 
50  Am.  St.  Rep.  801,  33  Atl.  237,  that  a  statute  which  requires  the 
owner  of  mines  to  employ  no  foremen  other  than  those  certified  as 
competent  by  a  board  of  examiners,  and  prescribing  the  duties  of 
Buch  foremen,  is  unconstitutional  and  void.  If  it  at  the  same  time 
attempts  to  make  the  mine  owner  liable  for  the  failure  of  the  fore- 
man to  properly  discharge  his  duties.  The  court,  speaking  through 
Williams,  J.,  uses  the  following  language:  "Under  the  operation  of 
this  statute,  the  mine  foreman  represents  the  commonwealth.  The 
state  insists  on  his  employment  by  the  mine  owner,  and  in  name 
of  the  police  power  turns  over  to  him  the  determination  of  all, 
questi»ns  relating  to  the  comfort  and  the  security  of  the  miners,, 
and  invests  him  with  the  power  to  compel  compliance  with  his  di- 
rections. Incredible  as  it  may  seem,  obedience  on  the  part  of  the 
mine  owner  does  not  protect  him,  but  If  the  mine  foreman  fails 
to  do  properly  what  the  statute  directs  liim  to  do,  the  mine  owner 
Is  declared  to  be  responsible  for  all  the  consequences  of  the  incom- 
petency of  the  representatives  of  the  state.  This  is  a  strong  case 
of  binding  the  consequences  of  the  fault  or  folly  of  one  man  upon 
the  shoulders  of  another.  This  is  worse  than  taxation  without  rep- 
resentation. It  is  civil  responsibility  without  blame  and  for  the 
fault  of  another." 

The  authorities  are,  however,  by  no  means  In  harmony  upon  this 
question,  and  in  some  states  the  mine  owner  is  held  liable  for  the 
negligence  of  his  foreman,  even  though  the  employment  of  the  latter 
is  made  compulsory  by  the  statute.  Thus,  iu  Indiana,  where  the 
statute  requires  that  the  mine  owner  employ  a  mine  boss,  and  pre- 
scribes the  duties  of  the  latter,  making  the  mine  owner  liable  "for 
any  injury  to  person  or  property  occasioned  by  any  violation  of  the 
provisions  of  the  act,"  the  mine  owner  was  held  properly  charge- 
able with  the  negligence  of  the  mine  boss,  the  court  saying:  "The 
purpose  of  the  statute  was  to  provide  an  additional  safeguard  against 
Injury  to  employes  In  mines  by  requiring  the  operator  of  the  mine 
through  the  mining  boss  to  give  special  attention  to  the  safety  of 
the  mine  as  a  working  place.  It  was  not  Intended  to  absolve  the 
owner  or  operator  from  liability  when  he  employed  a  competent 
mining  boss  and  delegated  the  duty  to  him  of  making  safe  the 

place  where  he  required  his  employes  to  work The  gist  of 

the  action   is   not  the  failure  to  erajHoy  a  competent  mine  boss, 
but  grows  out  of  the  failure  of  the  employer  to  discharge  the  duties 
Am.  St  Rep.,  Vol.  LXXXVII-38 
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resting  on  him  In  relation  to  providing  a  safe  working  place  for 
appellee.  This  duty  appellant  could  not,  In  our  opinion,  by  virtue 
of  the  provisions  of  the  statute,  delegate  to  the  mine  boss  so  as  to 
escape  liability  on  account  of  the  failure  to  perform  the  acts  therein 
required.  The  statute  proscribes  the  care  which  the  employer  Is 
required  to  exercise.  The  employment  of  a  competent  mine  boss 
Is  not  the  exercise  of  this  care.  The  failure  of  the  boss  to  perform 
the  duties  designated  In  the  statute  Is,  under  the  statute,  the  negli- 
gence of  the  master.  Aside  from  the  statute,  each  paragraph  of 
the  complaint  states  a  good  cause  of  action.  In  other  words,  the 
statute  was  not  intended  to  lessen  the  duties  of  the  master,  but  was 
Intended  to  increase  his  duty  to  the  extent  of  requiring  him  to  em- 
ploy a  mining  boss  to  give  special  attention  to  the  condition  of  the 
mine.  It  was  not  contemplated,  however,  when  the  mining  boss 
was  employed  that  such  employment  should  relieve  or  exempt  the 
master  from  liability"':  Linton  Coal  etc.  Co.  v.  Person,  11  Ind.  App. 
264,  39  N.  E.  214.  And  for  cases  taking  the  same  view,  see  Eureka 
Block  Coal  Co.  v.  Wells  and.  App.,  Oct.  1901),  61  N.  E.  236;  Cherokee 
etc.  Co.  V.  Britton,  3  Kan.  App.  292,  45  Pac.  100. 

Even  where  the  view  is  taken  that  the  mining  boss,  wTien  ap- 
pointed In  accordance  with  the  statute,  is  a  fellow-servant  of  the 
miner,  and  the  mine  owner  is  not  responsible  for  the  negligence 
of  such  mine  boss,  the  doctrine  is  applied  only  when  the  boss  is 
given  no  duties  not  laid  upon  him  by  the  statute.  Under  the  statute 
it  is  no  part  of  the  duties  of  a  mine  boss  to  employ  and  discharge 
men,  and  if  such  authority  is  given  him  by  the  mine  owner,  the  fore- 
man becomes  the  representative  of  the  owner,  and  the  latter  ig 
chargeable  with  the  boss'  negligence:  Weaver  v.  Iselin,  161  Pa. 
386,  29  Atl.  49. 

B.  Effect  of  Certificate  of  Competence,— Where  a  statute  requli-es 
that  no  person  shall  act  as  mine  boss,  or  as  hoisting  engineer,  unless 
his  competence  shall  be  certified  to  by  a  board  of  examiners  created 
by  the  statute,  this  certificate  of  competency  is,  it  is  held,  not  con- 
clusive. It  goes  no  further  than  to  say  that  the  bearer  at  the  time 
the  certificate  was  issued  had  the  technical  knowledge  and  skill 
necessary  to  do  the  work  required  of  him.  His  care  and  reliability 
in  other  respects  are  not  covered  by  such  a  certificate,  and  as  to 
these  the  mine  owner  is  required  to  use  all  reasonable  care  to  deter- 
mine the  competence  of  such  employes.  Referring  to  a  statute  of 
this  nature,  the  supreme  court  of  Illinois  uses  the  following  lan- 
guage: "It  is  argued  that  by  this  sbitute  the  law  has  provided  the 
only  means  by  which  a  hoisting  engineer's  abilities  can  be  ascer- 
tained, and  that  the  efficacy  of  the  certificate  for  that  purpose  can- 
not be  disputed.  While  the  law  required  defendant  to  select  its 
engineer  from  a  certain  class,  it  did  not  make  it  obligatory  upon  it 
to  employ  Rasor  or  to  retain  him  in  its  employment  It  would  not 
have  been  a  violation  of  any  law  to  have  discharged  him  if  he 
was  found  to  be  incompetent    If  defendant  had  been  compelled  to 
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employ  him,  there  would,  of  course,  be  no  element  of  negligence  on 
its  part  in  doing  so,  and  it  could  not  be  held  liable  for  a  violation 
of  the  law  on  account  of  his  unfitness.  Such  a  certificate  does  not 
conclusively  establish  the  competency  of  the  person,  but  may  be 
considered  with  other  evidence  upon  that  question'":  Consolidated 
Coal  Co.  V.  Seniger,  179  111.  370,  52  N.  K  733,  afllrming  79  111.  App. 
456.  See,  however,  Durkin  v.  Kingston  Coal  Co.,  171  Pa.  St  193, 
50  Am.  St  Rep.  SOI,  33  Atl.  237. 

6.  Inspection.— A  quite  frequent  provision  is  that  requiring  in- 
spection of  the  workings  of  the  mine,  daily  or  at  other  regular  in- 
tervals, and  providing  for  recovery  of  damages  by  those  dependent 
on  any  person  who  shall  be  killed  by  reason  of  the  willful  failure  of 
the  mine  owner  to  make  this  inspection.  In  order  that  this  right 
of  action  accrue,  however,  it  must  appear  that  the  inspection,  if 
made  according  to  statute,  would  have  discovered  the  defect  which 
caused  the  injury:  Missouri  etc.  Coal  Co.  v.  Schwalb,  74  111.  App. 
567.  If  an  inspection  is  made,  and  the  defect  is  not  discovered, 
even  though  it  may  have  existed  at  the  time  of  the  inspection,  there 
is  in  such  case  no  "willful"  violation  of  the  statute,  and  the  mi-ne 
owner  will  not  be  held  liable;  Himrod  Coal  Co.  v.  Schroath,  91  111. 
App.  234.  See,  also.  Coal  Run  Coal  Co.  v.  Jones,  6  West  Rep;  500, 
reversing  19  111.  App.  365. 

7.  Miscellaneous. — The  more  important  statutory  provisions  for 
the  protection  and  safety  of  miners  have  already  been  considered. 
In  the  statutes  of  the  various  states,  however,  there  are  numerous 
provisions  prescribing  in  detail  the  precautions  and  appliances  which 
the  mine  owner  is  required  to  employ  to  prevent  injury  to  his  ser- 
vants. These  have  engaged  the  attention  of  the  courts  but  little, 
and  their  number  and  variety,  moreover,  prevent  any  extended  con- 
sideration of  them  in  this  place.  See,  however,  as  to  statutes  re- 
quiring the  fencing  of  mine  shafts,  Catlett  v.  Young,  143  111.  74,  32 
N.  E.  447;  Bartlett  Coal  Co.  v.  Roach,  68  111.  174;  Brazil  etc.  Coal 
Co.  V.  Hoodlet,  129  Ind.  327,  27  N.  E.  741;  Spiva  v.  Coal  Co.,  88 
Mo.  68;  requiring  the  employment  of  "shot  firers";  State  v.  Murlin, 
137  Mo.  297,  38  S.  W.  923:  prohibiting  the  employment  of  children: 
Queen  v.  Dayton  Coal  Co.,  95  Tenn.  458,  49  Am.  St  Rep.  93o,  32 
S.  W.  460;  requiring  proper  means  of  signaling  and  places  of  refuge 
In  passageway:  Sangamon  Coal  Co.  v.  Wiggerhaus,  122  111.  279,  13 
N.  E.  648;  requiring  employment  of  competent  engineer  at  hoist: 
Niantic  Coal  Co.  v.  Leonard,  126  111.  216,  19  N.  B.  204;  Consolidated 
Coal  Co.  V.  Maehl,  130  111.  551.  22  N.  E.  715;  and  requiring  a  passage- 
way around  the  bottom  of  the  shaft:  Rush  v.  CJoal  Bluff  Min.  Co., 
131  Ind.  135,  30  N.  E.  904, 
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OHIO  FARMERS'  INSURANCE  COMPANY  v.  BURGET. 

[65  Ohio  St.  119,  61  N.  E.  712.] 

INSURANCE— REMOVAL  OF  PROPERTY.— A  condition 
that  a  policy  Insuring  against  loss  by  fire  is  to  become  void  if  any 
I'hanpe  tniv(*s  place  in  the  location  of  the  property  does  not,  on  its 
breach,  render  the  policy  absolutely  void,  so  that  no  recovery  can 
be  had  thereon  if  a  loss  subsequently  occurs  at  another  place  to 
which  the  Insurer  had  stipulated  that  removal  might  be  made, 
though,  when  so  stipulating,  he  had  no  knowledge  of  the  previous 
removal,    (p.  598.) 

Action  upon  a  policy  insuring  certain  chattels  against  loss 
by  fire.  When  insured,  they  were  situate  at  363  Prospect 
street,  Cleveland.  The  policy  issued  November  23,  1895, 
declared  that  it  should  ''become  void  unless  consent  in  writing 
is  indorsed  by  the  company  hereon  in  each  of  the  following 
instances:  ....  If  any  change  takes  place  in  the  location 
of  the  property."  About  February  1,  1896,  the  insured  re- 
moved to  Huron  street,  taking  the  property  with  her.  On 
the  3d  of  the  same  month  she  removed  with  such  property 
to  Winchester  avenue,  in  the  same  city,  and  obtained  the  con- 
sent of  the  insurer  to  such  removal,  without  informing  it 
of  any  previous  change  of  location.  On  the  day  following 
the  property  was  destroyed  by  fire  at  the  place  to  which  it  had 
been  removed  pursuant  to  such  consent.  Verdict  for  the 
plaintiff  on  the  instruction  of  the  trial  court,  which  was  sub- 
sequently affirmed  by  the  circuit  court  on  appeal. 

Lee  Elliott  and  Hile  &  Horner,  for  the  plaintiff  in  error. 

Hart,  Canfield  &  Callaghan  and  Dyer,  Williams  &  Stouffer, 
for  the  defendant  in  error. 

***  SHAUCK,  J.  The  sound  propositions  advanced  by 
counsel  for  the  insurance  company  must  be  unavailing  if  the 
following  is  unsound:  The  removal  of  the  property  insured 
from  Prospect  street  to  Huron  street  without  the  consent 
of  the  company  rendered  the  policy  wholly  void  for  its  entire 
term,  and  incapable  of  further  operation  except  by  the  subse- 
quent consent  of  the  company  with  knowledge  of  that  removal. 
The  scope  and  materiality  of  this  proposition  appear  from 
the  considerations  that  the  chattels  were  not  destroyed  at  the 
residence  on  Huron  street,  to  which  they  were  removed  with- 
out the  company's  consent,  but  later  at  the  residence  on  Win- 
chester avenue  to  which  they  were  removed  with  its  consent; 
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and  that  when  it  gave  such  consent  it  had  no  knowledge  of  the 
previous  removal  to  Huron  street. 

A  change  in  the  location  of  insured  chattels  may  increase 
the  hazard  or  it  may  diminish  it,  but  the  insurer  is  not  re- 
quired to  leave  the  question  of  increased  hazard  to  be  tried 
as  a  matter  of  defense  after  a  loss.  It  may  by  the  stipulations 
of  its  contract  reserve  the  right  to  decide  that  question  for 
itself  and  to  decide  it  conclusively.  That  right  was  exercised 
by  the  insurer  in  this  case  by  the  stipulation  that  the  policy 
should  become  void  if,  without  its  consent,  there  should  be 
a  change  in  the  location  of  the  property.  *^^  The  stipulation 
is  conclusive,  but  the  duration  of  the  avoidance  of  the  policy 
for  which  it  provides  is  to  be  determined  by  the  intention  of 
the  parties,  as  that  is  evinced  by  the  subject  and  terms  of  the 
contract.  A*  like  conclusive  character  attaches  to  other  stipu- 
lations of  insurance  policies  by  which  the  insurer  secures 
exemption  from  liability.  The  condition  that  the  policy  shall 
be  void  if  the  house  which  is  the  subject  of  insurance  should 
*T)e  vacated  or  left  unoccupied"  when  broken,  was  held  to  be 
determinative  of  the  rights  of  the  parties  and  to  exempt  the 
insurer  from  liability,  the  loss  occurring  during  vacancy:  In- 
surance Co,  V.  Wells,  42  Ohio  St.  519.  The  same  view  has 
been  taken  of  stipulations  against  liability  in  cases  of  the 
alienation  of  the  title  of  the  insured,  of  other  insurance,  of 
forbidden  liens,  of  increased  hazard  from  repairs,  of  the  in- 
sured property  being  used  in  violation  of  law,  of  a  ship  navi- 
gating forbidden  waters,  of  the  use  of  the  property  for  more 
hazardous  purposes,  of  lighting  with  gasoline,  and  other  like 
conditions.  With  respect  to  all  of  the  conditions  enumerated, 
it  has  been  considerately  held  that  the  avoidance  intended  by 
the  stipulation  is  during,  and  only  during,  the  existence  of 
the  forbidden  hazard:  United  States  etc.  Ins.  Co.  of  Balti- 
more V.  Kimberly,  34  Md,  224,  6  Am.  Eep.  325;  Insurance 
Co.  of  Des  Moines  v.  Schreck,  27  Neb.  527,  20  Am.  St.  Eep. 
696,  43  N.  W.  340;  Mutual  Fire  Ins.  Co.  v.  Coatesville  Shoe 
Factory,.  80  Pa.  St.  407 ;  Obermeyer  v.  Globe  Mut.  Ins.  Co.,  43 
Mo.  573;  Hinckley  v.  Germania  Fire  Ins.  Co.,  140  Mass.  38, 
54  Am.  Eep.  445^  1  N.  E.  737;  Worthington  v.  Bearse,  12 
Allen,  382,  90  Am.  Dec.  152;  Lane  v.  Maine  Mut.  Fire  Ins. 
Co.,  12  Me.  44,  28  Am.  Dec.  150.  Tbere  are  numerous  other 
decisions  of  like  import,  but  these  are  sufficient  for  present 
purposes. 
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**•  The  cases  upon  the  subject  have  been  collected  by  Mr. 
Joyce,  in  a  note  to  section  2239  of  his  work  on  Insurance. 
Some  of  them  are  plainly  irreconcilable  with  the  view  above 
stated.  They  are  entitled  to  the  most  respectful  considera- 
tion, because  they  are  supposed  to  pay  the  greatest  possible 
deference  to  the  terms  of  the  contract  into  which  the  parties 
have  entered,  and  to  administer  merited  rebuke  to  those  who 
would  adjudicate  with  respect  to  these  contracts  otherwise 
than  in  accordance  with  the  rules  generally  recognized.  They 
proceed  upon  the  view  that  to  give  full  effect  to  the  terms 
used  by  the  parties  they  must  be  deemed  to  have  intended 
that  upon  any  breach  of  the  stipulation  against  an  extrahaz- 
ard,  unless  the  breach  is  merely  temporary,  the  contract  is 
terminated,  and  that  it  cannot  again  be  put  into  operation 
except  by  some  act  of  the  insurer  which  amounts  to  a  waiver 
of  the  defense  which  was  made  available  by  the  breach. 
These  cases  take  no  note  of  the  necessity  for  the  construction 
of  such  stipulations  in  view  of  the  variety  of  senses  in  which 
the  word  "void"  is  used.  They  do,  however,  by  the  clearest 
implication  admit  that  the  word  is  not,  in  such  connections, 
used  in  its  extreme  sense;  for,  if  it  were  so  used,  the  liability 
of  the  insurer  could  not,  after  the  breach,  be  revived  by  mere 
waiver.  The  necessity  for  construction  is  also  impliedly  ad- 
mitted in  the  attempted  distinction  between  such  forbidden 
hazards  as  are  temporary  merely  and  those  which  are  perma- 
nent. For  that  distinction  the  terms  of  the  contract  afford  no 
basis  whatever.  If  the  distinction  is  made,  it  must  be  deduced 
by  construction  which  applies  the  terms  of  the  contract  to  its 
snbject;  and  having  regard  to  the  reasonableness  of  conclu- 
sions, every  hazard  is  temporary  which  is  not  operative  when  a 
loss  occurs.  ^^'^  Any  other  distinction  between  temporary 
and  permanent  hazards  must  be  arbitrary  and  quite  apart 
from  any  supposed  intention  of  the  contracting  parties. 

In  this  portion  of  the  policy  the  parties  stipulated  for  the 
immunity  of  the  insurer  from  liability  on  account  of  losses 
which  might  occur  during  its  life.  The  sole  purpose  of  the 
stipulation  under  consideration  was  to  exempt  it  from  liability 
for  a  loss  which  might  occur  from  hazards  which  it  did  not 
have  an  opportunity  to  estimate  for  itself  and  which  it  did  not 
contemplate;  that  is,  from  hazards  not  existing  at  the  place 
where  the  chattels  were  when  insured,  or  at  another  to  which 
they  might  be  removed  with  its  consent.  The  consent  of  the 
insurer  to  the  removal  of  these  chattels  to  the  residence  on 


Jan.  1901.]     Ohio  Farmers'  Ins.  Co.  v.  Buuqet.  599 

Winchester  avenue,  where  they  were  destroyed,  was  its  elec- 
tion to  accept  the  hazards  of  that  location  in  lieu  of  those  of 
their  location  when  the  policy  was  written.  The  hazards  of 
the  location  in  which  the  chattels  were  destroyed  were  in  no 
wise  augmented  by  the  previous  removal  to  Huron  street  with* 
out  the  consent  of  the  company. 
Judgment  affirmed. 

Minshall,  C.  J.,  Williams,  Burket  and  Spear,  JJ.,  concur. 

Davis,  J.,  Dissented,  on  the  ground  that  he  could  not  accept  the 
views  of  the  majority  to  the  effect  that  "the  avoidance  Intended 
by  the  stipulations  Is  only  during  the  existence  of  the  forbidden 
hazard."  He  insisted  that  while  this  might  be  the  rule  In  some 
cases,  the  stipulation  In  the  policy  In  the  case  before  the  court  ex- 
cluded the  application  of  this  rule,  that  the  expression  in  the  stipu- 
lation that  the  policy  should  become  void  meant  that,  upon  the 
violation  of  the  contract,  such  policy  "eo  instante  becomes  abso- 
lutely void."  He  claimed  that  such  was  the  judgment  of  the  court 
In  Insurance  Co.  v.  Wells,  42  Ohio  St.  519,  and  that  the  same  rule 
had  been  applied  in  Imperial  Fire  Ins.  Co.  v.  Coos  Co.,  151  U.  S. 
452,  464,  14  Sup.  Ct.  Rep.  379;  that  the  policy  having  become  void 
on  the  removal  of  the  property  from  Prospect  street  to  Huron  street 
without  the  knowledge  or  consent  of  the  insurers,  It  could  not  be 
renewed  or  revived,  except  by  waiver  or  estoppel  arising  from  the 
acts  or  statements  of  the  insuring  company  or  its  authorized  agents, 
or  unless  there  was  an  express  agreement  to  revive. 


Fire  Insurance.— It  has  been  held  that  when  property  Is  Insured 
In  a  certain  place  but  "not  elsewhere,"  there  can  be  no  recovery  on 
the  policy  If  the  subject  of  insurance  is  destroyed  at  another  place 
than  where  insured:  See  British- America  Assur.  Co.  v.  Miller,  91 
Tex.  414,  66  Am.  St.  Rep.  901,  44  S.  W.  60;  L'Anse  v.  Fire  Assn., 
119  Mich.  427,  75  Am.  St.  Rep.  410,  78  N.  W.  465;  Farmers'  Mutual 
Fire  Assn.  v.  Kryder,  5  Ind.  App.  430,  51  Am.  St.  Rep.  284.  31  N.  E. 
851.  But  see  Niagara  Fire  Ins.  Co.  v.  Elliott,  85  Va.  962,  17  Am. 
St.  Rep.  115,  9  S.  R.  694;  Hapeman  v.  Citizens'  etc.  Ins.  Co.,  126 
Mich.  191,  86  Am.  St.  Rep.  535,  85  N.  W.  454. 

The  Bevival  of  Porfeited  Insurance  by  a  discontinuance  of  the 
cause  of  forfeiture  before  loss  Is  considered  in  the  monographic  note 
to  Born  v.  Home  Ins.  Co.,  80  Am.  St  Rep.  305-311. 
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KINNEAR  MANUFACTURING  COMPANY  v.  BEATTY. 

[65  Ohio  St.  2&i,  62  N.  B.  341.] 

PUBLIC  STREETS.  CLOSING  OF.— An  abutting  lot  owner 
lias  such  nn  Interest  In  a  part  of  the  street  on  which  he  abuts  that 
the  closing  of  It  up,  or  the  Impairment  of  Its  use  as  a  means  of 
accos.s.  or  the  addition  of  a  new  burden,  is  a  taking  of  private  prop- 
«»rty  for  a  public  use,  and  cannot  be  done  without  compensation. 
(P.60L) 

PUBLIC  STREET,  CLOSING  OP,  WHO  MAY  COMPLAIN 
OF.— One  who  Is  not  an  abutter  upon  the  vacated  part  of  a  public 
«trcet,  and  who  has  ample  means  of  access  to  his  property  by  other 
streets  and  public  ways,  is  not  entitled  to  an  Injunction  ajrainst 
such  vacation  or  against  the  erection  of  a  building  upon  the  part  of 
the  street  vacated,    (p.   602.) 

PUBLIC  STREETS.  VACATING  OP.— The  fact  that  streets 
and  alleys  are  represented  as  such  on  the  plat  of  an  addition  to  a 
<»ity.  and  lots  are  sold  by  such  plat,  does  not  entitle  a  lot  owner 
to  enjoin  the  vacation  of  a  part  of  the  street  on  which  his  lot  does 
not  abut.    (p.  604.) 

Suit  by  Julia  Beatty  to  enjoin  the  erection  of  a  building 
by  the  defendant  corporation  in  a  part  of  the  city  of  Colum- 
bus which  had  been  a  public  alley,  known  as  Cedar  alley,  and 
was  so  represented  upon  plats  by  which  the  property  in  that 
neighborhood  had  been  sold.  She  owned  lot  63,  fronting  on 
Warren  street  and  extending  back  to  this  alley,  between  Ham- 
let street  and  Lazelle  avenue.  The  owners  of  the  lots  to  the 
cast  of  the  plaintiff  obtained  an  order  from  the  municipal 
authorities  closing  the  alley  in  front  of  their  property,  and  the 
title  to  the  land  formerly  included  within  the  alley  reverted 
to  them.  They  then  opened  another  alley  along  the  line 
of  their  lands  and  at  right  angles  to  Cedar  alley,  which  re- 
mained open  from  this  new  alley  out  to  Hamlet  street,  and 
therefore  in  front  of  the  plaintiff's  lands.  The  plaintiff's 
petition  was  dismissed  and  she  appealed. 

Arnold,  Morton  &  Irvine  and  Watson,  Burr  &  Livesay,  for 
the  plaintiffs  in  error. 

W.  M.  Thompson  and  Frank  T.  Clarke,  for  the  defendant 
in  error. 

''^  MINSHALL,  C.  J,  The  case  involves  the  right  of  a 
property  owner  in  a  street  or  alley,  a  portion  of  which,  other 
than  the  part  on  which  he  abuts,  has  been  vacated  by  the  city. 

William  A.  Neil,  deceased,  having  in  his  lifetime  made  an 
addition  to  the  city  of  Columbus,  recorded  a  plat,  with  lots. 
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streets,  and  alleys  indicated  thereon  as  shown  hy  an  exhibit 
to  the  petition.  Afterward  the  city  council  vacated  a  part 
of  one  of  the  alleys,  known  as  Cedar  alley,  the  vacation  in- 
cluding the  part  of  the  alley  between  lots  64,  65,  66,  and  67 
on  the  north  side,  and  lots  73,  74,  75,  and  76  on  the  south  side, 
of  the  alley,  ^**  the  plaintiff  at  the  time  being  the  owner  of 
lot  63,  on  which  she  had  erected  a  building  and  otherwise 
improved  the  same  before  the  vacation.  Afterward  his  trus- 
tees made  a  subdivision  of  the  lots  on  either  side  of  the  vaca- 
tion, including  in  the  same  the  vacated  portion  of  the  alley, 
as  shown  by  exhibit  "B"  to  the  answer,  and  dedicated  an  alley 
running  north  and  south  from  Warren  street  to  Lincoln  street, 
on  which  alley  the  lot  of  the  plaintiff  abuts  on  its  east  side, 
its  entire  length  from  Warren  street  to  Cedar  alley.  The 
part  of  the  alley  south  of  the  plaintiff's  lots  is  not  vacated, 
is  intersected  by  the  new  alley,  and  the  unvacated  portion 
extends  from  the  new  alley  on  the  east  to  Hamlet  street 
on  the  west.  This  dedication  was  accepted  by  the  city  and  the 
subdivision  recorded. 

Afterward  the  trustees  sold  and  conveyed  the  lots  in  the 
new  subdivision,  including  the  vacated  portion  of  the  alley,  to 
the  manufacturing  company,  who  was  proceeding  to  construct 
its  building  upon  it,  when  the  suit  was  brought.  It  will  be 
observed  that  the  lot  of  the  plaintiff  does  not  abut  upon  any 
portion  of  the  vacated  alley;  and  that  she  has  public  access 
to  her  lot  with  its  improvements,  on  the  north  by  a  street 
(the  front  of  her  lot) ;  on  the  east  by  the  new  alley,  the  entire 
length  of  the  lot;  and  on  the  south  by  the  unvacated  portion 
of  Cedar  alley,  the  entire  width  of  the  lot.  In  other  words, 
she  has  public  access  to  her  lot  on  every  side  but  one. 

There  seems  to  be  no  ground  for  questioning  the  validity 
of  the  proceedings  whereby  a  portion  of  Cedar  alley  was 
vacated  by  the  city  council.  The  regularity  of  the  proceedings 
is  averred  in  the  answer  and  admitted  by  the  demurrer.  Nor 
is  there  any  for  questioning  the  title  of  the  manufacturing 
company  to  the  vacated  portion  of  the  alley.  The  trustees 
owned  the  property  on  each  side  of  the  vacated  portion,  ^*** 
and  on  vacation  it  reverted  to  them  as  the  abutting  owners, 
subject  to  such  necessary  rights  of  way  as  others  may  have 
therein:  Stevens  v.  Shannon,  6  Ohio  C.  C.  142,  affirmed 
by  this  court;  Kerr  v.  Commissioners,  51  Ohio  St.  593;  and 
the  manufacturing  company  by  its  purchase  acquired  all  the 
rights  of  the  trustees  in  and  to  the  property.    The  question 
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then  we  have  to  consider  is,  whether  upon  the  facts  admitted 
by  the  pleadings,  the  plaintiff,  Mrs.  Beatty,  has  such  an 
interest  in  the  vacated  portion  of  the  alley,  as  a  means  of 
ingress  and  egress  to  her  lot,  as  entitles  her  to  an  injunction 
against  its  being  so  closed  or  obstructed  as  to  prevent  its  use 
by  her  as  a  means  of  access  to  her  property.  The  decisions 
in  this  state  have  clearly  established  that  an  abutting  lot 
owner  has  such  an  interest  in  the  portion  of  the  street  on 
which  he  abuts  that  the  closing  of  it  up,  or  the  impairment 
of  its  use  as  a  means  of  access,  or  the  addition  of  a  new 
burden,  is  a  taking  of  private  property  for  a  public  use, 
and  cannot  be  done  without  compensation:  McCombs  v. 
Akron,  15  Ohio,  474;  Crawford  v.  Delaware,  7  Ohio  St.  459, 
Cincinnati  etc.  St.  Ry.  Co.  v.  Cumminsville,  14  Ohio  St.  523. 
The  principle  of  these  cases,  and  they  have  been  frequently 
followed,  applies  with  like  justice  and  force  where  a  portion 
of  a  street  is  obstructed  or  vacated,  that  affords  the  only 
reasonable  access  to  the  property  of  an  owner,  although  his 
property  does  not  abut  immediately  upon  the  obstructed  por- 
tion. Abutting  owners  on  a  vacated  portion  of  a  street  would 
not  have  the  right,  by  reason  of  the  vacation,  to  isolate  an 
owner  of  property  on  the  unvacated  portion.  Such  an  owner 
would  still  have  an  easement,  or  right  of  way,  over  the  vacated 
portion  to  a  point  where  he  could  have  reasonable  access  to 
other  public  ways:  ^®^  McQuigg  v.  Cullins,  56  Ohio  St.  649, 
654,  47  N.  E.  595.  In  this  case  the  vacated  portion  was  the 
only  reasonable  means  of  access  which  the  plaintiff  had  to 
his  farm,  and  this  fact  constituted  the  ground  of  the  relief 
granted.  But  where  the  party  complaining  is  not  an  abutter 
upon  the  obstructed  or  vacated  portion  of  a  street  or  way, 
and  has  ample  means  of  access  to  his  property  by  other  streets 
and  public  ways,  a  very  different  case  is  presented.  In  such 
case  he  is  simply  one  of  the  general  public,  suffering  an  in- 
convenience common  to  all;  though  he  may,  by  reason  of 
proximity,  suffer  a  greater  inconvenience  than  others,  he  is 
in  no  way  distinguished  from  them  except  in  degree.  To  give 
the  individual  a  right  in  such  cases  to  be  heard,  either  in  a 
suit  for  damages  or  by  injunction,  he  must  aver  and  show 
that  the  injury  he  suffers  is  different  in  kind  from  that  of 
the  general  public.  This  he  may  do  by  showing  that  his  ease- 
ment in  the  street,  as  a  means  of  access  to  his  property,  is 
impaired  or  destroyed.  His  easement,  however,  is  limited  to 
the  portion  of  the  street  on  which  he  abuts,  or  a  street  which 
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affords  him  the  only  means  of  access  to  his  property.  Where 
his  property  is  not  in  physical  contact  with  the  vacated  por- 
tion of  the  street,  and  he  has  other  reasonable  means  of  access, 
the  individual  has  no  right  of  action  by  which  he  can  enjoin 
the  obstruction  or  recover  damages.  The  authorities  are 
numerous  in  support  of  this  proposition:  Joiies  on  Easements, 
sees.  546,  550;  Smith  v.  Boston,  7  Cush.  254;  Littler  v.  City 
of  Lincoln,  106  111.  353;  Kimball  v.  Homan,  74  Mich.  699, 
42  N".  W.  167;  Bailey  v.  Culver,  84  Mo.  531;  Jackson  v.  Jack- 
son, 16  Ohio  St.  163;  Elliott  on  Eailroads,  sec,  1086;  Buhl  v. 
Fort  St.  Union  Depot  Co.,  98  Mich.  596,  57  K  W.  829.  The 
reason  is  thus  stated  by  Chief  Justice  Shaw  in  Quincy  Canal 
V.  Xewcome,  7  Met.  276,  39  Am.  Dec.  780:  ''Where  one  ^s* 
suffers  in  common  with  all  the  public,  although  from  his 
proximity  to  the  obstructed  way  or  otherwise  from  his  more 
frequent  occasion  to  use  it,  he  may  suffer  in  a  greater  degree 
than  others,  still  he  cannot  have  an  action,  because  it  would 
cause  such  a  multiplicity  of  suits  as  to  be  itself  an  intolerable 
evil."  The  general  principle  is  recognized  in  Jackson  v. 
Jackson,  16  Ohio  St.  163,  where  it  is  said  in  the  syllabus:  "A 
claimant  for  damages  in  the  alteration  of  a  road  is  not  entitled 
to  recover  where  such  alteration  merely  renders  the  road  less 
convenient  for  travel,  without  directly  impairing  his  access  to 
the  road  from  the  improvements  on  his  land." 

In  all  the  cases  in  this  state,  where  an  owner  of  land  is 
recognized  as  having  such  a  property  interest  in  a  road  or 
street  as  entitles  him  to  an  action  for  damages,  or  to  restrain 
its  obstruction,  relate  to  the  cases  where  there  was  a  direct 
physical  connection  between  the  portion  of  the  street  inter- 
fered with  and  the  land  of  the  complainant,  or  the  part  vacated, 
furnished  the  only  means  of  access  to  his  property.  In  the 
latter  case  he  is  regarded  as  having  an  easement  in  the  road 
or  street,  and  its  vacation  or  obstruction,  affecting  as  it  does 
his  private  rights,  the  injury  to  him  is  regarded  as  different 
in  kind  from  that  of  the  public.  McQuigg  v.  Cullins,  56  Ohio 
St.  649,  47  N.  E.  695,  is  an  instance  of  this  kind.  Where 
closing  up  a  portion  destroys  the  owner's  easement  in  the  part 
not  closed,  and  deprives  him  of  any  access  to  his  land,  the 
result  to  him  is  the  same  as  if  the  entire  way  had  been  closed ; 
and,  in  such  case,  he  may  properly  be  said  to  have  an  ease- 
ment to  his  lands  in  the  entire  way,  though  his  lands  are 
connected  with  or  abut  only  upon  a  part  of  it.  The  other 
cases  relate  to  the  instances  where,  a  city  having  established 
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a  grade,  with  reference  to  which  the  owner  has  improved 
his  lot,  subsequently  changes  *^  it,  n\aking  the  access  to  the 
owner's  lot,  as  improved,  less  convenient  (Crawford  v.  Dela- 
ware, 7  Ohio  St.  459),  or,  where,  as  in  Cincinnati  etc.  St.  Ry. 
Co.  V.  Cumminsville,  14  Ohio  St.  533,  it  is  proposed  to  add 
a  new  burden  to  the  street,  making  access  to  his  property  by 
the  abutting  owner  less  convenient.  In  these  and  all  similar 
instances  the  owner  is  regarded  as  having  an  interest  in  the 
street  in  the  nature  of  property,  that  by  "the  justice  of  the 
constitution"  cannot  be  taken  from  him  against  his  consent 
until  compensation  has  been  made.  It  is  plain  to  be  seen 
that  the  case  of  the  plaintiff  falls  within  the  principle  of  none 
of  these  decisions.  Her  lot  is  not  located  upon  the  vacated 
portion,  and  access  to  it  is  hardly  in  any  appreciable  degree 
impaired — is,  in  fact,  by  the  new  alley,  increased. 

We  see  no  good  reason  for  holding,  as  seems  to  be  con- 
tended, that  the  rule  is  different  as  to  the  streets  and  alleys 
of  an  addition  to  the  plat  of  a  city;  that  in  such  case  there 
is  an  implied  covenant  that  the  streets  and  alleys,  indicated 
on  the  plat,  are  to  remain  open  for  public  use,  and  that  each 
owner  of  a  lot  in  the  addition  may  insist  on  this  covenant. 
In  our  view  the  streets  and  alleys  of  every  addition  to  a 
city  become  a  part  of  its  general  system  of  public  ways,  over 
which  the  city  through  its  council  and  other  agents  has  the 
eame  control  that  it  has  over  each  and  every  part  of  the 
system;  and  that  the  rights  of  lot  owners  in  the  addition  to 
the  use  of  the  streets  and  alleys,  indicated  on  the  recorded 
plat,  are  the  same,  but  not  greater,  than  are  the  rights  of 
any  lot  owner  upon  a  street  or  alley. 

We  are  cited  to  some  cases  which  seem  to  hold  that  the 
right  of  a  lot  owner,  in  case  of  vacation,  to  the  use  of  the 
street  upon  which  he  abuts,  extends  to  the  next  intersecting 
street.  This  would  be  so,  consistently  with  what  has  here- 
tofore been  said,  if  without  such  ^^®  extension  his  property 
would  be  substantially  isolated;  otherwise  we  see  no  reason 
whatever  for  such  a  claim. 

The  provision  in  section  2654  of  the  Revised  Statutes,  that 
where  a  street  or  alley  is  vacated  by  a  city  council,  "the  right 
of  way  of  any  lot  owner  shall  not  be  impaired  thereby," 
creates  no  new  right — it  simply  preserves  such  right  as  the 
lot  owner  had  in  the  street  or  alley  by  existing  law.  These 
have  already  been  adverted  to  in  this  opinion.  They  are  such 
rights  as  the  owner  has  in  the  portion  of  the  street  on  which 
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his  property  abuts,  or  may  have  in  the  street  as  the  only  rea- 
sonable access  to  his  property.  The  provision  was  doubt- 
less inserted  to  avoid  the  possible  contention  that  under  the 
power  conferred  such  rights  might  be  destroyed  by  its  exer- 
cise. But  such  rights  would  have  been  preserved  without  this 
provision,  as  it  would  not  have  been  in  the  power  of  the 
legislature  to  have  authorized  the  city  council  to  destroy 
vested  rights. 

The  judgment  of  the  circuit  court  is  reversed,  and  that 
of  the  common  pleas  aflEirmed. 

Williams,  Burket,  Spear,  Davis  and  Shauck,  JJ.,  concur. 


Public  Streets  cannot  be  Burdened  with  any  additional  servitude, 
other  tbau  that  which  properly  and  legitimately  attaches  to  them 
as  public  streets  and  highways,  without  just  compensation  to  the 
abutting  lot  owners:  Brand  v.  Multnomah  County,  38  Or.  79,  84  Am. 
St.  Rep.  772,  60  Pac.  390,  62  Pac.  209.  A  municipal  corporation 
is  liable  to  an  abutting  .lot  owner  caused  by  excavating  the  street: 
Eachus  V.  Los  Angeles,  130  Cal.  492,  80  Am.  St.  Rep.  147,  62  Pac. 
829.  Compare  Brand  v.  Multnomah  County,  38  Or.  79,  84  Am. 
St.  Rep.  772,  60  Pac.  300,  62  Pac.  200;  and  see  the  monographic  note 
to  O'Brien  v.  Philadelphia,  30  Am.  St  Rep.  835-8oO.  Municipalities 
have  no  inherent  power  to  vacate  a  street  or  any  part  of  it:  Tex- 
arkana  v.  Leach,  66  Arli.  40,  74  Am.  St.  Rep.  68,  48  S.  W.  807.  And 
damages  may  be  recovered,  in  a  proper  case,  by  property  owners 
for  the  vacation  of  a  street;  but  they  are  not  entitled  to  an  injunc- 
tion, unless  they  have  a  special  interest  in  the  street  and  their  prop- 
erty will  be  directly  inlured  by  the  vacation:  See  the  monographic 
note  to  Heinrich  v.' St.  Louis,  46  Am.  St  Rep.  493-498b 


-STATE  V.  GRAVETT. 

[65  Ohio  St  289,  62  N.  B.  325.] 

PRACTICE  OP  MEDICINE— OSTEOPATHY,  STATUTES 
WHICH  APPLY  TO.— A  statute  directed  against  any  person  who 
practices,  or  recommends  for  a  fee,  the  use  of  any  drug,  medicine, 
appliance,  application,  operation,  or  treatment,  of  whatever  nature, 
for  the  cure  or  relief  of  any  wound,  fracture,  or  bodily  injury,  In- 
firmity, or  disease,  applies  to  persons  practicing  osteopathy,  (p. 
607.) 

CONSTITUTIONAL  LAW.— THE  RIGHT  TO  CONTINUE 
TO  PRACTICE  A  CALLING  OR  PROFESSION  is  subject  wliere 
the  pursuit  concerns  In  a  direct  manner  the  public  health  and  wel- 
fare, and  is  of  such  a  character  as  to  require  a  special  course  of 
study,  training,  or  experience  to  qualify  one  to  pursue  It  with  safety 
to  the  public  Interest,  to  tlie  power  of  the  legislature  to  enact  rea- 
sonable regulations  to  protect  the  public  airalnst  evils  which  may 
result  from  Incapacity  and  ignorance,    (p.  608.) 
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CONSTITUTIONAL  LAW— OSTEOPATHY,  FORBIDDEN 
DISCRnilNATION  AHAINST  THE  PUACTICE  OP.— There  Is  no 
authority  to  discrimlnnte  apalnst  nny  Bchool  of  medicine.  A  statute 
requiring  persons  who  practice  osteopathy  to  hold  a  diploma  from  a 
regularly  ch.'irtercd  and  legally  constituted  school,  wherein  a  course 
of  Instruction  requires  at  least  four  terms  of  five  months  each. 
In  four  separate  years,  and  also  to  pass  an  examination  satisfactory 
to  the  medical  board  of  registration  on  specified  subjects,  but  which 
does  not  require  a  like  duration  of  study  of  persons  practicing  the 
regular  school  of  medicine,  nor  any  requirement  concerning  the 
school  Itself,  except  that  It  be  a  legally  chartered  medical  institu- 
tion In  good  standing,  undertakes  to  Impose  an  unreasonable  dis- 
crimination, and  is  therefore  void.    (p.  609.) 

Indictment  for  practicing  osteopathy  without  complying 
with  the  statute  referred  to  in  the  opinion  of  the  court.  A 
demurrer  to  the  indictment  was  sustained  by  the  court  of 
common  pleas  of  Darke  county,  to  which  the  prosecution  ex- 
cepted. 

J.  M.  Sheets,  attorney  general,  J.  E.  Todd,  assistant  attor- 
ney general,  A.  L,  Clark,  prosecuting-  attorney,  E.  E.  West- 
fall,  Smith  E.  Bennett,  and  H.  J.  Booth,  for  the  plaintiff. 

Addison  P.  Broomhall  and  Anderson  &  Bowman,  for  the 
defendant. 

^**®  SHATJCK,  J.  It  is  said  that  the  decision  of  the  court 
below  is  justified  by  State  v.  Liffring,  61  Ohio  St.  39,  70  Am. 
St.  Eep.  358,  65  N.  E.  168,  the  act  charged  in  the  indictment 
not  being  an  offense  within  the  terms  of  the  statute.  The 
practice  which  was  there  charged  as  unlawful  is  the  same  as 
that  charged  in  the  present  indictment.  By  the  statute  then 
in  force  one  was  regarded  as  practicing  medicine  who  should^ 
"for  a  fee  prescribe,  direct,  or  recommend  for  the  use  of 
any  person,  any  drug  or  medicine,  or  other  agency  for  the 
treatment,  cure,  or  relief  of  any  wound,  fracture,  or  bodily 
injury,  infirmity,  or  disease."  The  view  then  urged  by  the 
attorney  general  was  that  the  system  of  rubbing  or  kneading 
the  body  known  as  osteopathy,  is  an  "agency"  within  the 
meaning  of  the  statute;  but  the  interpretation  of  the  statute 
seemed  to  invoke  the  maxim  "Noscitur  a  sociis"  as  an  aid 
in  determining  the  meaning  of  the  -word,  and  our  conclusion 
was  that  it  meant  something  of  like  character  with  a  drug 
or  medicine  to  be  administered  with  a  view  to  producing 
effects  by  virtue  of  its  own  potency,  and  that  it  therefore 
did  not  include  osteopathy. 

But  since  our  decision  in  that  case,  by  the  act  of  April  14, 
1900,  the  section  (4403f )  has  been  amended,  and  a  more  com- 
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prehensive  definition  given  of  the  practice  regTilated,  so  that 
one  is  now  regarded  as  practicing  medicine  within  the  mean- 
ing of  the  act  '***''  "who  shall  prescribe,  or  who  shall  recom- 
mend for  a  fee  for  like  use,  any  drug  or  medicine,  appliance, 
application,  operation,  or  treatment,  of  whatever  nature,  for 
the  cure  or  relief  of  any  wound,  fracture,  or  bodily  injury, 
infirmity,  or  disease."  The  amended  act  further  contains  a 
proviso  to  prevent  its  application  "to  any  osteopath  who  holds 
a  diploma  from  a  legally  chartered  and  regularly  conducted 
school  of  osteopathy,  in  good  standing  as  such,  wherein  the 
course  of  instruction  requires  at  least  four  terms  of  five 
months  each  in  four  separate  years,  providing  that  such  os- 
teopath shall  pass  an  examination  satisfactory  to  the  state 
board  of  medical  registration  and  examination  on  the  follow- 
ing subjects:  Anatomy,  physiology,  ohemistry,  and  physical 
diagnosis.  Provided  that  such  osteopath  shall  not  be  granted 
the  privilege  of  administering  drugs  nor  of  performing  major 
or  operative  surgery." 

It  seems  quite  clear  that  in  its  present  form  the  statute 
affords  no  proper  occasion  for  the  application  of  the  maxim 
of  interpretation  by  which  we  were  aided  in  State  v.  Liffring, 
61  Ohio  St.  39,  76  Am.  St.  Eep.  358,  55  N.  E.  168.  Careful 
comparison  of  the  two  acts  with  respect  to  their  definitions 
of  thp  practice  regulated  shows  that  while  in  the  former  the 
legislature  intended  to  prohibit  the  administration  of  drugs 
by  persons  not  informed  as  to  their  effect  or  potency,  by 
the  latter  it  has  attempted  a  comprehensive  regulation  of  the 
practice  of  the  healing  art,  so  far,  at  least,  as  to  require  the 
preparatory  education  of  those  who,  for  compensation,  prac- 
tice it  according  to  any  of  its  theories.  The  comprehensive 
language  of  the  statute  and  the  purpose  which  it  clearly  indi- 
cates require  the  conclusion  that  osteopathy  is  within  the 
practice  now  regulated. 

In  support  of  the  decision  of  the  court  of  common  pleas 
it  is  further  contended  that  if  the  act  includes  ®^®  the  prac- 
tice of  osteopathy,  it  is  to  that  extent  void  on  constitutional 
grounds.  From  this  point  of  view  it  is  urged  that  the  de- 
fendant has  an  established  practice  as  an  osteopathist,  and 
that  the  statute  is  void  because  it  contains  no  provision  sav- 
ing his  vested  right  therein.  This  objection  is  founded  on 
the  inhibition  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States:  "Xor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law, 
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nor  deny  to  any  person  within  its  jurisdiction  the  equal  ]iro- 
tection  of  the  laws";  and  tlie  provision  of  our  own  bill  of 
rights  which  gives  inviolability  to  the  rights  of  "enjoying 
and  defending  life  and  liberty,  acquiring,  possessing,  and  pro- 
tecting property,  and  seeking  to  obtain  happiness  and  safety." 
In  urging  this  objection  it  is  correctly  assumed  that  there 
is  a  property  interest  in  a  vocation  or  means  of  livelihood, 
but  the  distinction  between  the  right  to  establish  a  practice 
and  the  right  to  pursue  a  practice  already  established  seems 
to  be  inadmissible.  By  what  process  of  reasoning  could  it 
be  maintained  that  the  right  to  enjoy  property  should  be  es- 
teemed more  sacred  than  the  right  to  make  contracts  by 
which  property  might  be  acquired?  The  provision  quoted 
from  the  bill  of  rights  includes  the  right  to  acquire,  and  the 
light  to  possess  within  the  same  protection.  Our  constitu- 
tions are  founded  upon  individualism,  and  they  make  promi- 
nent the  theory  that  to  the  individual  should  be  granted  all 
the  rights  consistent  with  public  safety;  and  our  development 
is  chiefly  attributable  to  the  firm  establishment  and  main- 
tenance of  those  rights  by  an  authorized  resort  to  the  courts 
for  their  protection  against  all  hostile  legislation  which  is 
not  required  by  considerations  of  the  public  health  or  safety. 
In  the  absence  of  such  ^^*  considerations  those  rights  are 
alike  immutable;  in  their  presence  they  must  alike  yield.  In 
this  connection  counsel  for  the  defendant  call  our  attention 
to  State  V.  Gardner,  58  Ohio  St.  599,  65  Am.  St.  Rep.  785, 
51  N.  E.  136,  a  case  which  should  not  be  referred  to  without 
approval.  But  it  is  there  held  that  "where  the  pursuit  con- 
cerns in  a  direct  manner  the  public  health  and  welfare,  and 
is  of  such  a  character  as  to  require  a  special  course  of  study 
or  training,  or  experience,  to  qualify  one  to  pursue  such  oc- 
cupation with  safety  to  the  public  interests,  it  is  within  the 
competency  of  the  general  assembly  to  enact  reasonable  regu- 
lations to  protect  the  public  against  evils  which  may  result 
from  incapacity  and  ignorance/' 

In  the  enactment  of  legislation  of  this  character  the  gen- 
eral assembly  may  take  account  of  the  advance  of  learning, 
and  provide  for  the  public  health  and  safety  by  such  reason- 
able and  proper  measures  as  increased  knowledge  may  sug- 
gest; and,  to  make  such  legislation  effective,  one  having  an 
established  practice,  and  one  contemplating  practicing,  may  be 
required  to  conform  to  the  same  standard  of  qualification. 
This  conclusion  seems  to  be  justified  by  the  considerations 
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involved,  as  it  is  by  the  authority  of  State  v.  Gardner,  58 
Ohio  St.  599,  65  Am.  St.  Eep.  785,  51  N.  E.  136,  and  Dent 
v.  West  Virginia,  129  U.  S.  114,  9  Sup.  Ct.  Rep.  231. 

It  is  further  urged  against  the  validity  of  the  statute  in 
its  application  to  osteopathists  that  to  their  admission  to  prac- 
•  tice  it  prescribes  conditions  with  which  compliance  is  im- 
possible, and  that  it  is  therefore  an  attempt,  by  indirect 
means,  to  prohibit  practice  according  to  their  theories.  In 
this  connection  our  attention  is  called  to  the  provision  of  sec- 
tion 4403c,  which,  as  to  those  contemplating  practicing  in 
other  schools,  requires  that  the  applicant  for  a  certificate  ^^** 
"shall  be  examined  in  materia  medica  and  therapeutics,  and 
the  principles  and  practice  of  medicine  of  the  school  of  medi- 
cine in  which  he  desires  to  practice  by  a  member  or  mem- 
bers of  the  board  representing  such  school";  and  to  the  fact, 
that  there  is  no  member  of  the  board  representing  the  school 
of  osteopathy.  It  could  not  be  maintained,  and  we  do  not 
understand  counsel  to  contend,  that  the  board  of  medical 
examination  must  be  so  numerous  a  body  that  it  may  have 
a  member  of  every  existing  or  possible  school.  The  insist- 
ence is  that,  however  few  or  numerous  the  members  of  the 
board  may  be,  the  act  must  contain  practicable  provisions  for 
ascertaining  the  attainments  of  all  who  apply  for  certificates, 
they  being  in  other  respects  qualified.  Such  provisions,  it 
is  insisted,  are  not  contained  either  in  that  section  or  in  the 
proviso  of  section  4403f,  which  relates  especially  to  osteopa- 
thists, for  it  is  there  provided  that  an  applicant  shall  hold 
"a  diploma  from  a  legally  chartered  and  regularly  conducted 
school  of  osteopathy  in  good  standing  as  such,  wherein  the 
course  of  instruction  requires  at  least  four  terms  of  five 
months  each  in  four  separate  years,'*  and  it  is  said  that  there 
is  no  school  of  osteopathy  whose  requirements  exceed  two 
years. 

The  question  before  us  arises  on  demurrer  to  the  indict- 
ment, and  the  record  does  not  inform  us  of  the  fact  that  there 
is  no  school  of  osteopathy  whose  diploma  would  admit  its 
holder  to  an  examination.  However  well  known  it  may  be 
to  those  who  have  sought  information  concerning  it,  we  are 
perhaps  without  such  information  as  would  justify  us  in  re- 
garding it  as  a  fact  to  be  considered  in  the  case. 

But  a  sufficient  foundation  for  this  criticism  of  the  act  ap- 
pears in  its  provisions  discriminating  against  ^**  those  who 
propose  to  practice  in  the  school  to  which  the  defendant  be- 
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longs.  The  proviso  quoted  contains  a  list  of  subjects  upon 
which  those  desiring  to  practice  are  to  be  examined.  Having 
in  view  the  theories  of  the  osteopathists  as  they  are  com- 
monly understood,  it  seems  clear  that  no  adverse  criticism 
could  be  made  upon  the  discretion  exercised  in  the  require- 
ment of  these  subjects  for  examination.  They  are  much  less 
numerous  and  extensive  than  those  prescribed  for  applicants 
•who  contemplate  a  regular  practice,  and  an  appropriate  limi- 
tation is  placed  upon  the  effect  of  certificates  following  such 
limited  examination.  But  one  who  desires  to  practice  in  the 
Tegular  school  is  admitted  to  a  more  extensive  examination 
"without  any  requirements  as  to  duration  of  study  in  the  col- 
lege whose  diploma  he  holds,  and  without  any  requirement 
in  that  regard,  except  that  it  shall  be  a  'legally  chartered 
medical  institution  in  the  United  States  in  good  standing  at 
the  time  of  issuing  such  diploma,  as  defined  by  the  board." 
Why  the  exaction  of  four  years  of  "study  should  be  made  of 
those  only  who  are  to  take  a  shorter  examination,  and  re- 
ceive a  certificate  of  limited  effect,  we  need  not  inquire.  It 
is  quite  obvious  that  this  additional  requirement  could  not 
have  been  made  of  those  contemplating  the  practice  of  os- 
teopathy because  of  the  number  and  character  of  the  subjects 
upon  which  they  are  to  be  examined,  nor  of  the  effect  of 
their  certificates,  nor  because  of  any  consideration  affecting 
the  public  health  or  safety  which  does  not  involve  a  scien- 
tific conclusion  adverse  to  the  efficacy  of  osteopathy.  A  con- 
clusion of  that  character  cannot  be  drawn  by  a  body  to  which 
legislative  power  alone  is  given,  and  for  whose  members  there 
is  no  prescribed  qualification  of  education,  knowledge,  or  in- 
telligence. ^^^  Authority  to  discriminate  against  osteopathy 
would  imply  authority  to  discriminate  against  any  other  school 
of  medicine.  It  seems  clear  from  the  reasons  involved,  and 
from  the  discussion  of  the  subject,  and  the  points  decided  in 
State  V.  Gardner,  58  Ohio  St.  599,  65  Am.  St.  Rep.  785,  51 
N.  E.  136,  that  this  discrimination  against  those  who  oc- 
cupy the  position  of  the  defendant  is  unwarrantable,  and 
that  compliance  with  it  -cannot  be  required. 

The  question  lastly  considered  would  dispose  of  the  ex- 
ception, but  the  other  questions  are  in  the  record,  and  they 
have  been  ably  discussed  by  counsel.  It  seemed  proper  to 
pass  upon  them  to  the  end  that  the  general  assembly  may  not 
meet  any  unnecessary  difficulty  in  the  exercise  of  its  ample 
power  to  protect  the  public  health  and  welfare  by  providing 
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that  only  the  learned  may  pursue  a  learned  profession  whose 
activities  so  closely  affect  them. 
Exception  overruled. 

Minshall,  C.  J.,  Williams,  Burket,  Spear,  and  Davis,  JJ., 

concur. 


One  Practicing  Osteopathy  does  not  practice  medicine  In  contra- 
vention of  a  statute  that  forbids  anyone,  without  a  certificate  of 
qualification,  to  prescribe  "any  drug,  medicine,  or  otlier  agency" 
for  the  treatment  of  disease:  State  v.  Liffring,  61  Ohio  St.  39,  76  Am. 
St.  Rep.  358.  55  N.  B.  168. 

Begulation  of  Profession.— The  power  of  the  legislature  to  pre- 
tscribe  such  reasonable  conditions  as  are  calculated  to  exclude  those 
who  are  unfitted  to  discliarge  their  professional  duties  is  large  and 
comprehensive,  and  cannot  be  doubted:  State  v.  Randolph,  23  Or. 
74,  37  Am.  St,  Rep.  655,  31  Pac.  201.  But  a  statute  regulating  the 
practice  of  a  profession,  whicli  discriminates  against  certain  persons 
or  classes  of  persons  engaged  therein,  is  unconstitutional:  State  v. 
Hinman,  65  N.  H.  103,  23  Am.  St.  Rep.  22,  18  Atl.  194.  See,  also, 
Noel  v.  People,  187  111.  587,  79  Am.  St.  Rep.  238,  58  N.  E.  616. 


KULP  V.  FLEMING. 

[65  Ohio  St.  321,  62  N.  B.  334.] 

CORPORATION.-A  CONSTITUTIONAL  PROVISION  IS 
NOT  SELF-EXECUTING  which  declares  that  "dues  from  corpora- 
tions shall  be  secured  by  individual  liability  of  the  stockholders  to 
an  additional  amount  equal  to  the  stock  owned  by  each  stock- 
holder, and  such  other  moans  as  shall  be  provided  by  law."  (p. 
612.) 

CORPORATIONS  —  STATUTE  CREATING  LIABILITY 
AGAINST  STOCKHOLDERS.— If  the  constitution  of  the  state  de- 
clares that  dues  from  corporations  shall  be  secured  hy  the  Individual 
liability  of  stockholders  to  an  additional  amount  equal  to  the  stock 
owned  by  them,  a  state  statute  providing  that  "no  stockholders  shall 
be  liable  to  pay  debts  of  a  corporation  beyond  the  amount  due  on 
his  stock  and  an  additional  amount  equal  to  the  stock  owned  by 
him,"  must  be  Interpreted  as  Intended  to  comply  with  the  con- 
stitutional mandate,  and  as  creating  a  personal  liability  against 
stockholders,     (p.  613.) 

STATUTE,  INTERPRETATION  BY  COURT,  WHEN  IN- 
TENDED.—A  judgment  of  the  supreme  court  of  the  state  affirming 
a  .ludgment  against  stockholders  in  corporations  in  actions  against 
them  based  on  their  supposed  personal  liability  under  a  statute 
must  be  regarded,  though  It  does  not  so  state  in  express  terms,  as 
Interpreting  that  statute  and  affirming  that  liability  exists  under 
and  because  of  it.     (p.  613.) 

CORPORATIONS.— THE  LIABILITY  OF  STOCKHOLDERS 
ARISES  UPON  CONTRACT  where,  before  they  become  such,  there 
Is  a  statute  declnring  what  Is  the  personal  liability  of  stockholders 
In  corporations,    (p.  615.) 
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TTTE  rONSTRrCTION  OF  THE  OONSTITFTION  AND 
STATUTES  OF  A  STATE  BY  ITS  SUPREME  COURT  Is  binding 
on  the  courts  of  other  stntes.     (P.  615.) 

CORPORATIONS-ENFORCEMENT  IN  ONE  STATE  OF 
THE  PERSONAL  LIABILITY  OF  STOCKHOLDERS  ARISING 
IN  ANOTHER.— As  the  liability  of  stockholders  imposed  by  the 
constitution  nnd  statutes  of  another  state  must  be  deemed  con- 
trnotunl,  it  may  be  enforced  In  any  other  state,  not  as  a  matter  of 
coinily  merely,  but  as  a  contract  voluntarily  entered  Into.    (p.  G15.) 

Action  to  recover  upon  liability  claimed  to  exist  against 
defendants  as  stockholders  of  the  State  Bank  of  Kansas  by- 
virtue  of  the  constitution  and  statutes  of  that  state.  A  de- 
murrer to  the  amended  petition  was  sustained  by  the  trial 
court,  whose  judgment  was  reversed  by  the  circuit  court.  De- 
fendant thereupon  appealed. 

Lee  Elliott,  for  the  plaintiff  in  error. 

Frank  Spellman  and  Virgil  P.  Kline,  for  the  defendant  in 
error. 

***  SPEAR,  J.  Did  the  amended  petition  state  a  case? 
18  the  question  before  us,  the  ultimate  question  being,  Can 
a  creditor  of  an  insolvent  Kansas  corporation  maintain  an 
action  in  Ohio,  against  a  citizen  of  this  state,  to  enforce  statu- 
tory liability  against  him  as  a  stockholder  in  a  Kansas  cor- 
poration ? 

Against  such  liability,  and  against  the  judgment  of  the  cir- 
cuit court,  it  is  insisted  that  the  provision  of  the  Kansas 
constitution  is  not  self-enf orcing ;  that  the  legislation  pleaded^ 
creates  no  liajbility;  and  that  the  supreme  court  of  Kansas 
has  not  in  fact  passed  upon  the  question  as  to  whether  or 
not  the  liability  exists.  Hence  this  court  is  at  liberty  to  de- 
termine the  matter  by  its  own  rules  of  interpretation,  and 
this  must  lead  to  the  result  that  no  liability  does  exist. 

The  constitutional  provision  is  given  in  the  statement,  but 
for  perspicuity  it  is  here  repeated:  "Dues  from  corporations 
shall  be  secured  by  individual  liability  of  the  stockholders 
to  an  additional  amount  equal  to  the  stock  owned  by  each 
stockholder,  and  such  other  means  as  shall  be  provided  by 
law."  It  may  be  conceded  that  this  constitutional  provision, 
standing  alone,  is  not  sufficient;  it  is  not  self-executing.  This 
conclusion  is  in  consonance  with  the  rules  of  construction  gen- 
erally adopted  and  is  distinctly  held  by  the  supreme  court  of 
Kansas  in  Woodworth  v.  Bowles,  61  Kan.  569,  60  Pac.  331. 
It  doea  not  follow,  however,  that  the  provision  is  to  be  ig- 
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nored.  It  is  not  improper  to  consider  it  in  connection  with 
the  statutes  of  that  state  upon  the  subject.  It  may  be  con- 
ceded, ^^*  further,  that  the  language  of  the  Kansas  statutes 
respecting  the  liability  of  stockholders  is  not  as  direct  as  it 
might  have  been  made,  and  much  is  claimed  against  the  pro- 
vision for  liability  by  reason  of  the  peculiar  phraseology.  But 
the  question,  in  arriving  at  the  proper  construction  is,  What 
did  the  legislature  mean  by  the  language  that  is  used?  One 
provision,  adopted  in  1868,  is  that  "no  stockholder  shall  be 
liable  to  pay  debts  of  a  corporation  beyond  the  amount  due 
on  his  stock  and  an  additional  amount  equal  to  the  stock 
owned  by  him."  The  act  further  provides  that  "if  any  cor- 
poration, created  under  this  or  any  other  general  statute  of 
this  state,  except  railway  or  charitable  or  religious  corpora- 
tions, be  dissolved,  leaving  debts  unpaid,  suit  may  be  brought 
against  any  person  or  persons  who  are  stockholders  at  the 
time  of  such  dissolution,  without  joining  the  corporation  in 
such  suit."  Another  provision,  enacted  in  1883,  is  to  the 
effect  that  "any  corporation  shall  be  deemed  to  be  dissolved 
for  the  purpose  of  enabling  creditors  of  such  corporation  to 
prosecute  suits  against  the  stockholders  thereof  and  enforce 
their  individual  liability,  if  it  be  shown  that  such  corporation 
has  suspended  business  for  more  than  one  year.'* 

Griving  effect  to  the  duty  imposed  upon  the  legislature  by 
the  imperative  mandate  of  the  constitution,  "dues  shall  be 
secured,"  etc.,  how  can  it  be  supposed  that  the  statutes  enacted 
by  the  legislature  upon  the  subject,  and  to  which  reference 
has  been  made,  had  any  other  purpose  than  to  comply  with 
this  requirement,  and  can  it  be  seriously  doubted  tbat  that 
body  intended  by  its  legislation  to  make  the  provision  which 
the  constitution  thus  enjoins?  We  think  not;  and  however 
inartificial  the  language  of  the  section  ^^®  of  the  statute  first 
referred  to,  it  seems  to  us  clear  that,  being  guided  by  the 
usual  canons  of  construction,  the  reasonable  conclusion  is  that, 
taking  the  entire  legislation  together,  there  is  sufficient  pro- 
vision of  law  to  establish  the  liability  of  the  stockholder.  But 
if  there  remain  doubt  about  this,  such  doubt  would  be  effectu- 
ally removed  by  the  holding  of  the  supreme  court  of  that 
state,  pleaded  in  the  petition,  and  found  in  the  following 
decided  cases,  viz.,  Howell  v.  Manglesdorf,  33  Kan.  199,  5 
Pac.  759;  Wells  v.  Robb,  43  Kan.  201,  23  Pac.  148;  Abbey 
V.  Dry  Goods  Co.,  44  Kan.  415,  24  Pac.  426;  Ball  v.  Reese, 
68  Kan.  614,  62  Am.  St.  Rep.  638,  50  Pac.  875;  Woodworth 
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V.  Bowles,  61  Kan.  669,  60  Pac.  331.  True,  the  holding  of 
the  court  is  not  in  direct,  affirmative  terms,  but  the  judgments 
rendered  are  based  upon  the  premise  that  the  liability  does 
exiHt,  and  would  not  have  been  rendered  but  for  such  con- 
dition. 

Having  thus  ascertained  that  the  liability  of  the  defendant 
stockholder  is  fixed  by  the  law  of  Kansas,  we  come  to  the 
question  whether  such  liability  may  be  enforced  in  the  courts 
of  Ohio.  It  is  insisted  by  counsel  for  plaintiff  in  error  that 
the  obligation  is  purely  statutory,  if  it  exists  at  all;  that  it 
is  in  reality  a  penalty  and  a  penalty  only,  and  if  so,  would, 
as  matter  of  course,  not  be  enforceable  outside  the  limits  of 
the  state  of  Kansas.  This  latter  proposition  may  be  con- 
ceded. But  is  the  obligation  purely  statutory,  and  is  the 
liability  in  the  nature  of  a  penalty?  A  penalty  of  a  char- 
acter which  will  not  be  enforced  outside  the  jurisdiction  im- 
plies some  wrong  done  and  that  the  money  claimed  is  com- 
pensation, or  by  way  of  punishment.  An  instance  of  this 
character  is  found  in  Diversey  v.  Smith,  103  111.  378,  42  Am. 
Eep.  14.  The  statute  declares  that  a  corporation  shall  not 
transact  business  until  certain  specified  things  have  ^^"^  been 
done,  and  if  it  does  so  in  violation  of  the  statute,  the  trustees 
and  corporators  shall  be  liable  in  a  specified  amount,  and  this 
was  held  a  penalty;  but  the  distinction  is  clear  between  such 
an  obligation  and  one  where  the  liability  is  primary,  or  is 
based  on  contract.  No  fact  appears  in  the  present  case  to 
show  that  the  stockholder  has  violated  any  statute  or  com- 
mitted any  wrong,  and  the  wrong  of  the  corporation  is  not 
the  violation  of  any  positive  duty  enjoined  by  law,  but  the 
failure  to  make  a  success  of  its  business.  Upon  principle  it 
seems  clear  that  the  demand  is  not  for  a  penalty.  And  this 
conclusion  is  supported  by  abundant  authority:  Aultman's  Ap- 
peal, 98  Pa.  St.  505 ;  First  Nat.  Bank  v.  Gustin  etc.  Min.  Co., 

42  Minn.  327,  18  Am.  St.  Eep.  510,  44  N.  W.  198;  Flash  v. 
Conn,  16  Fla.  428,  26  Am.  Rep.  721 ;  Lowry  v.  Inman,  46  N. 
Y.  119;  Cuykendall  v.  Miles,  10  Fed.  342;  Bagley  v.  Tyler, 

43  Mo.  App.  195 ;  Bank  of  North  America  v.  Rindge,  57  Fed. 
279;  Crippen  v.  Laighton,  69  N.  H.  540,  76  Am.  St.  Rep.  192, 

44  Atl.  538;  Kirtley  v.  Holmes,  107  Fed.  1.  What,  then,  is 
the  nature  of  the  stockholder's  liability?  Is  it  wholly  statu- 
tory, resting  entirely  on  the  peculiar  provisions  of  the  Kansas 
statute,  or  is  there  another  element  which  enters  into  the 
obligation?    It  may  be  conceded  that  it  is  not  supported  by 
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any  rule  of  the  common  law,  but  this  does  not  end  the  in- 
quiry. The  charter  of  this  banking  corporation — that  is,  the 
statute — provided  that  the  stockholders  should  be  liable  in- 
dividually to  creditors  upon  the  arising  of  certain  contingen- 
cies. Knowing  this,  the  stockholders  became  such  with  full 
knowledge,  not  only  that  they  were  thus  stipulating  for  this 
liability,  but  with  the  knowledge  that  persons  giving  credit 
to  the  corporation  would  do  so,  and  would  rightfully  give  it, 
upon  the  faith  of  the  personal  liability  of  the  stockholders. 
*^  It  was  an  offer  to  become  liable  on  the  part  of  the  stock- 
holders, accepted  by  the  creditor  when  the  credit  was  given, 
and  thus  became  a  contract,  made,  it  is  true,  not  directly  with 
the  creditor,  rather  with  the  corporation  perhaps,  but  one 
which  was  for  the  benefit  of  creditors,  and  to  which,  upon 
well-settled  principles  in  this  state  (Emmitt  v.  Brophy,  43 
Ohio  St.  82),  the  creditors  would  have  the  right  to  resort 
in  case  the  corporation  itself  should  fail  to  respond:  Brown 
v.  Hitchcock,  36  Ohio  St.  678;  Corning  v.  McCullough,  1  N". 
Y.  47,  49  Am.  Dec.  287.  The  provision  of  the  statute  does 
not  create  the  liability;  it  is  merely  a  legislative  requirement 
that  whoever  becomes  a  stockholder  shall  at  the  same  time 
assume  an  individual  liability  to  the  creditor;  it  is  to  declare 
the  legal  effect  of  the  acts  of  the  parties,  which  enable  them 
to  contract  in  a  manner  not  authorized  at  common  law.  It 
was  thus,  as  it  seems  to  us,  on  principle,  in  the  nature  of  a 
guaranty.  But  whether  so  or  not  the  question  has  been  set- 
tled by  the  decisions  of  the  supreme  court  of  Kansas.  It  is 
held  by  that  court  that  the  liability  of  a  stockholder  is  a  con- 
tractual liability,  and  arises  from  the  contract  of  subscription 
to  the  capital  stock,  and  that  in  so  subscribing  and  becoming 
a  stockholder,  he  thereby  guarantees  payment  to  the  creditors 
of  an  amount  equal  to  the  par  value  of  the  stock  owned  by 
him.  It  is  further  held  by  that  court  that  this  liability  is  sev- 
eral ;  that  it  should  be  payable  to  the  judgment  creditor  who 
first  brings  action,  and  that  such  action  is  transitory  and  may 
be  brought  wherever  personal  service  can  be  made  upon  the 
stockholder.  These  facts  are  alleged  in  the  petition,  and  the 
allegations  are  supported  by  the  decisions  heretofore  cited: 
See,  also,  Morawetz  on  Private  CoTporations,  sec.  870;  Cook 
on  Stock  and  Stockholders,  ^®  sec.  223.  And  the  construc- 
tion thus  ^ven  to  the  constitution  and  statutes  of  Kansas 
would  be  binding  upon  this  court,  even  though  we  did  not 
agree  with  the  interpretation  there  given  on  principle.    It 
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hemg  thus  determined  that  the  liability  is  contractual — that 
it,  is  several — and  that  the  creditor  first  bringing  action  ob- 
tains a  prior  lien  with  which  other  creditors  may  not  inter- 
fere, we  see  no  reason  why  it  cannot  be  enforced  against  the 
^stockholder  individually  in  Ohio,  by  action  against  him  alone. 
True,  our  method  of  enforcing  the  liability  of  stockholders 
is  by  a  proceeding  in  the  nature  of  a  suit  in  equity  which 
contemplates  the  bringing  in  of  the  corporation,  of  all  the 
creditors,  and  of  all  the  stockholders,  and  a  decree  which  will 
adjust  and  finally  settle  the  rights  and  liabilities  of  the  par- 
ties. This  is  made  practicable  because  the  corporation  is  a 
•creature  of  our  law,  the  stockholders  principally  residents  of 
the  state,  and  a  multiplicity  of  suits  may  thus  be  avoided. 
But  our  courts  have  no  jurisdiction  to  adjudicate  the  affairs 
of  a  foreign  corporation,  and  any  attempt  to  wind  up  its 
business  by  a  comprehensive  decree  in  our  courts  would  be 
futile.  Whether,  where  it  is  shown  that  there  are  other  stock- 
holders residing  in  Ohio,  the  plaintiff  might  properly  make 
them  parties,  and  maintain  a  suit  against  all  that  might  be 
served,  we  need  not  inquire,  for  no  such  fact  appears  in  the 
present  case.  However  that  may  be,  we  think  it  cannot  be 
said  that  the  Kansas  statutes  are  at  variance  with  our  legis- 
lation upon  any  matter  of  principle,  or  with  the  public  policy 
of  the  state.  The  right  to  maintain  the  action  here  does  not 
depend  upon  the  exercise  of  comity;  it  rests  wholly  on  the 
duty  of  the  Ohio  courts  to  enforce  a  contract  voluntarily 
entered  into  in  another  state  ^*^  and  made  legal  by  the  laws 
of  that  state.  And,  as  observed  by  Williams  J.,  in  Heaton 
V.  Eldridge,  56  Ohio  St.  97,  60  Am.  St.  Eep.  738,  46  N".  E. 
■638:  "The  law  of  a  state  or  country  where  a  contract  is  exe- 
cuted and  is  to  be  performed  enters  into  and  becomes  a  part 
of  the  contract  in  the  sense  that  its  validity  and  obligatory 
«ffect  are  to  be  determined  and  controlled  by  that  law;  and 
■when  valid  there,  the  contract  will  be  sustained  everywhere, 
and  accorded  the  interpretation  required  by  the  law  of  the 
place  where  made,  when  the  law  is  properly  brought  to  the 
attention  of  the  court,  unless  the  contract  is  against  good 
morals  or  contravenes  a  settled  policy  of  the  state  or  country 
in  whose  tribunals  its  enforcement  is  sought." 

We  are  aware  that  this  ground  of  action  is  not  favored  by 
the  courts  of  several  of  the  states,  notably  those  of  New 
Hampshire,  New  York,  and  West  Virginia,  the  holding  being 
that  the  liability  is  wholly  statutory  and  opposed  to  the  pol- 
icy of  these  states:  Grippen  v.  Leighton,  69  N.  H.  540,  76 
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Am.  St.  Eep.  172,  44  Atl.  538;  Marshall  v.  Sherman,  148 
N.  Y.  9,  51  Am.  St.  Kep.  654,  42  N.  E.  419;  Nimick  v. 
Mingo  Iron  Works  Co.,  25  W.  Va.  184.^  On  the  other  hand, 
the  right  to  such  remedy  is  maintained  by  the  supreme  court 
of  Massachusetts  and  Illinois,  in  late  decisions,  although 
earlier  decisions  of  the  same  courts  denied  them:  Hancock 
Nat.  Bank  v.  Ellis,  166  Mass.  414,  55  Am.  St.  Rep.  414,  44 
N.  E.  349;  BeU  v.  Farwell,  176  111.  489,  68  Am.  St.  Rep. 
194,  52  N.  E.  346.  Also  by  the  courts  of  Alabama  (Morris 
V.  Glenn,  87  Ala.  628,  7  South.  90);  of  California  (Fergu- 
son V.  Sherman,  116  Cal.  169,  47  Pac.  1023);  of  Michigan 
(Western  Nat.  Bank  v.  Lawrence,  117  Mich.  669,  76  N.  W. 
105) ;  and  of  Missouri  (Guerney  v.  Moore,  131  Mo.  650,  33 
S.  W.  1132).  Federal  decisions  are  to  like  effect:  McVickar  v. 
Jones,  70  Fed.  754;  Flash  v.  Conn,  109  U.  S.  371,  3  Sup.  Ct. 
Eep.  263.  See,  also,  Morawetz  on  Private  Corporations,  sec. 
875. 

341  -^^  think  the  amended  petition  states  a  case,  and  the 
judgment  of  the  circuit  court  overruling  the  demurrer  will 
be  affirmed. 

Minshall,  C.  J.,  Williams,  Burket,  Davis  and  Shauck,  JJ., 
concur. 


The  Decision  in  the  Principal  Case  was  followed  by  the  same 
court  in  Blair  v.  Newbegin,  65  Ohio  St.  425,  62  N.  B.  1040.  In  this 
case  the  additional  question  was  presented  whether  two  or  more 
stockholders  whose  liability  was  based  upon  a  Kansas  statute  conld 
be  joined  as  defendants  in  a  single  proceeding  in  the  state  of  Ohio. 
Upon  this  subject  the  court  said: 

"The  contention  against  the  judgment  below  is  put  In  varying 
forms.  As  to  Gage  and  Graham,  it  is  insisted  that  whether  the 
court  acquired  jurisdiction  over  them  depends  upon  the  character 
of  the  liability  Imposed  by  the  Kansas  statute.  If  that  is  joint, 
or  joint  and  several,  they  could  be  joined;  if  several  only,  they 
could  not  be  joined  unless  the  statutes  specially  provide  for  joining 
them  in  that  particular  class  of  several  liabilities.  In  fact,  how- 
ever, the  Kansas  statutes  provide  only  for  a  several  action,  the  lia- 
bility being  to  respond  only  to  an  individual  creditor  for  the  whole 
amount  of  his  claim  up  to  the  amount  of  the  stocliliolder's  holdings, 
there-being  no  provision,  as  in  Ohio,  for  joining  all  the  stockholders 
and  making  an  equitable  assessment  to  pay  the  corporate  debts. 
As  matter  of  principle,  the  whole  contention  rests  upon  the  prop- 
osition that  the  defendants  were  in  no  sense  joint  contractors;  that 
their  minds  never  met;  tliat  tliey  never  agreed  to  become  Jointly 
responsible  for  any  debt  of  the  corporation,  but  that  whatever  ol> 
ligation  each  entered  Into  was  a  several  obligation,  and,  that  being 
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•o,  no  Joint  Judgment  could  be  rendered  against  them,  and  hence 
no  Joint  action  could  be  maintained. 

"It  Is  true  that  the  supreme  court  of  Kansas,  In  Abbey  v.  Dry 
Goods  Co.,  44  Kan.  41{J;  24  Pac.  426,  and  In  Howell  v.  First  Nat. 
Bank,  52  Kan.  133,  84  Pac.  395,  held  that  'the  liability  of  the  stock- 
holder Is  several  and  not  Joint,  and  when  proceeded  against  by  ac- 
tion, each  must  be  sued  separately.'  The  stockholders,  it  may  be 
conceded,  are  not  jointly  liable  in  the  sense  that  the  liability  is 
created  by  the  same  original  Instrument,  to  wit,  the  subscription 
to  the  stock,  for  It  Is  not;  nor  In  the  sense  that  one  may  be  held 
In  an  unlimited  amount  for  the  default  of  another.  He  cannot,  in 
any  event  no  matter  how  many  others  default,  be  held  for  more 
than  the  amount  of  his  stock.  But  they  are  all,  in  a  sense,  guar- 
antors for  the  same  obligations  and  Jointly  liable  In  the  sense  that 
they  are,  to  the  extent  above  stated,  equally  liable  to  the  creditors 
for  their  payment.  And  while  their  liability  does  not  arise  upon 
the  same  original  promise,  yet  it  does  arise  upon  a  promise  of 
precisely  the  same  character,  and  when  one  has  paid,  he  may  have 
contribution  against  those  who  have  not  paid.  These  are  char- 
acteristics of  joint  liability,  although,  in  the  strictest  sense,  as  al- 
ready stated,  the  liability  Is  not  joint.  Beyond  this  the  stockhold- 
ers became  conditionally  liable  at  the  same  moment  and  on  the 
same  evidence  of  indebtedness  of  the  company,  to  wit,  the  note 
which  Is  tlae  foundation  of  the  action,  and  alike  conditionally  liable 
on  the  judgment  obtained  thereon  at  its  rendition,  and  alike  abso- 
lutely liable  at  the  same  moment  on  the  judgment  on  return  of  the 
execution  against  the  corporation  nulla  bona,  the  corporation  being 
insolvent  and  having  been  dissolved.  These  conditions  as  to  lia- 
bility attached  to  membership  in  the  corporation,  and  when  the  cor- 
poration was  exhausted  the  liability  of  the  stockholders,  all  of  them, 
was  fixed  and  determined  exactly  alike  in  all  respects  save  as  to 
amount.  All  were,  therefore,  liable  for  the  debt  of  the  corporation 
thus  ascertained,  and,  though  perhaps  not  technically  liable  as  joint 
obligors,  yet  beyond  question  severally  liable,  and  it  is  diflBcult  to 
Bee  why  they  are  not  fairly  brought  witliin  the  spirit  of  our  statute 
(section  5009),  which  provides:  'One  or  more  of  the  persons  severally 
liable  on  an  Instrument  may  be  included  In  the  same  action  thereon.' 

"But,  however  this  may  be,  giving  due  effect  to  the  decisions  cited 
as  settling  the  question  for  the  state  courts  of  Kansas,  do  they  set- 
tle it  for  the  courts  of  Ohio?  The  Kansas  statute  already  quoted 
provides  that  suits  may  be  brought  against  any  person  or  persons 
who  were  stockholders  at  the  time  of  the  dissolution,  and  then  pro- 
vides .that  where  execution  has  been  satisfied,  the  defendant  or 
defendants  may  sue  all  who  were  stockholders  for  contribution; 
and  It  is  further  provided  that  a  creditor  may  sue  any  stockholder 
severally.  If  this  procedure  were  followed  In  this  case,  and  re- 
covery and  collection  had  against  Blair  (the  defendant  in  whose 
county  the  suit  was  commenced),  he  might  sue  the  other  two  sev- 
erally  for  their  respective  shares;  or  if   Blair's  liability  did   not 
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satisfy  the  plaintiff's  claim,  be  (plaintiff)  might  sne  either  of  the 
other  defendants  severally,  and  if  there  still  remained  something 
due  on  his  judgment,  he  might  sue  the  remaining  defendant,  thus 
leading  to  a  multiplicity  of  suits.  Indeed,  it  would  seem,  also,  that 
plaintiff  might,  on  this  theory,  maintain  a  separate  suit  against 
each  stockholder  at  the  same  time.  Such  results  would  be  at  war 
with  the  spirit  of  our  law.  "Not  only  is  it  required  in  a  suit  against 
a  stocliholder  of  an  Ohio  corporation  that  all  other  stockholders 
upon  whom  service  may  be  had  in  the  state  be  brought  In,  but  by 
numerous  provisions  of  statute  Is  It  made  manifest  that  where  no 
unjust  results  will  follow,  and  where  one  judgment  or  decree  may 
end  a  controversy,  all  persons  who  may  be  even  remotely  inter- 
ested in  the  final  result  should  be,  or  must  be,  made  parties  so 
that  a  speedy  end  may  be  had  to  the  litigation.  True,  our  statirte 
requires,  as  to  suits  a.;ainst  stockholders  of  an  Ohio  corporation, 
that  the  corporation  be  brought  In.  The  statute  of  Kansas,  how- 
ever, which  gives  effect  to  the  stockholder's  contract,  dispenses 
with  that  formality,  so  that  the  right  to  have  the  corporation  be- 
fore the  court  does  not  attach  to  the  stockholder's  liability;  such 
right  does  not  pertain  to  his  position  as  a  stockholder;  and  it  would 
seem  that,  in  a  case  like  the  one  at  bar,  the  presence  of  the  cor- 
poration would  be  a  mere  formality.  A  final  judgment  has  been 
taken  against  it;  it  has  been  dissolved  and  its  property  appropri- 
ated; and  it  is  apparent  that  its  presence  as  a  party  could  not  avail 
either  litigant  in  any  aspect  of  the  case.  True,  also,  it  is  that  the 
otlier  creditors,  if  such  tliere  be,  are  not  parties.  But  here,  too.  It 
is  not  perceived  that  their  absence  can  work  prejudice  to  any  of 
the  defendants  Inasmuch  as  the  statute  of  Kansas,  the  law  which 
gives  character  to  the  liability  of  the  stockholders,  and  determines 
the  substantive  rights  of  all  the  parties.  In  terms  permits  one  cred- 
itor to  sue  for  himself,  and  protects  the  stockholder,  where  his 
statutory  liability  has  been  exhausted,  from  subsequent  suits  of 
other  creditors.  These  matters  all  pertain  to  the  legal  rights  of 
the  parties,  and  for  a  determination  of  such  rights,  we  look  to  the 
law  of  the  jurisdiction  where  the  liability  accrued.  Not  so,  how- 
ever, necessarily  with  respect  to  the  manner  and  means  by  which 
those  rights  are  to  be  enforced.  These  are  matters  of  procedure 
only.  They  relate,  not  to  the  substantive  rights  of  the  parties,  nor 
to  the  rules  of  law  upon  which  their  respective  claims  are  to  be 
ultimately  decided,  but  to  the  form  of  action  and  method  of  con- 
ducting It  So  that,  if  the  subject  of  the  litigation  can,  consistent 
with  the  rights  of  the  parties,  be  determined  In  one  action,  no  rea- 
son Is  apparent,  under  the  spirit  of  our  laws,  why  such  action 
cannot  be  maintained.  In  this  manner  the  substantial  rights  of 
the  parties  are  enforced,  not  as  matter  of  comity,  but  because  of  a 
contract  liability  entered  Into  In  another  state,  and  made  enforce- 
able by  the  laws  of  that  state.  But  in  tlius  giving  effect  to  the  law 
of  a  sister  state  as  to  matter  of  liability  and  the  right  to  recover, 
we  are  not  required  to  adopt  the  methods  of  the  courts  of  that  state 
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in  working  out  results  cither  upon  the  ground  of  comity  or  other- 
wise. But  ev«>n  the  Knnsns  statute  does  not  undertake  to  pi-ovide 
any  form  of  action.  It  merely  provides  that  suits  may  be  brought 
njrnlnst  any  persons  who  are  stockholders,  and  In  New  York  Life 
Ins.  Co.  V.  Beard.  80  Fed.  68  (U.  S.  0.  C,  DIst.  of  Kan.),  It  Is  dis- 
tinctly held  that  the  provision  above  stated  contemplates  'a  pro- 
oeedinjr  either  at  law  or  In  equity,  as  the  facts  may  require,  and 
that,  while  the  llnblllty  is  a  severable  one  against  each  stockholder, 
yet  to  avoid  a  multiplicity  of  suits,  a  bill  in  equity  may  be  main- 
tained by  Judgment  creditors  against  a  number  of  the  stockholders 
to  enforce  this  double  liability,  and  at  the  same  time  their  liability 
for  any  unpaid  stock.'  Foster,  J.,  In  the  opinion,  observes:  'There 
Is  a  severable  liability  Imposed  on  each  stockholder,  and  doubtless 
tlie  creditor  could  proceed  at  law  against  any  single  stockholder; 
but  It  does  not  follow  that  this  remedy  Is  necessarily  exclusive, 
and  I  do  not  understand  that  the  supreme  court  of  Kansas  has  so 
held  in  Abbey  v.  Dry  Goods  Co.,  44  Kan.  415,  24  Pac.  426,  or  In 
Howell  V.  Fir.st  Nat.  Bank,  52  Kan.  133,  34  Pac.  395.  If  a  party 
has  a  plain  and  adequate  remedy  at  law,  equity  will  not  Interfere. 
Among  the  reasons,  however,  which  justify  a  resort  to  equity,  is 
that  It  prevents  a  multiplicity  of  suits  at  law.'  Much  learning 
on  tlie  subject  Is  epitomized  by  Professor  Pomeroy  In  his  work 
on  Equity  Jurisprudence.  We  quote  section  181:  'Where  numerous 
actions  at  law  are  brought,  or  are  about  to  be  brought,  either  by 
the  same  or  difTerent  parties,  all  involving  and  requiring  the  de- 
cision of  the  same  questions  of  law  or  of  fact,  so  that  the  deter- 
mination of  one  would  not  likely  affect  the  others,  a  court  of  equity 
may,  In  order  to  do  full  Justice  to  the  litigants  and  to  avoid  great 
expense,  take  cognizance  and  adjudicate  upon  all  the  rights  and 
confer  all  the  remedies  in  one  suit,  although  both  the  primary 
rights  and  the  final  reliefs  are  legal.  This  instance  of  the  concur- 
rent Jurisdiction  plainly  rests  upon  the  arbitrary,  unyielding  and 
insufficient  modes  of  procedure  in  actions  at  law,  and  in  the  ample 
power  of  the  equitable  procedure  to  adapt  its  judicial  processes 
and  its  final  reliefs  to  the  circumstances  of  each  case,  by  bringing 
in  all  these  parties  by  means  of  one  suit  and  decree.'  Again,  sec- 
tion 243:  'The  multiplicity  of  suits  to  be  avoided,  which  are  gen- 
erally actions  at  law,  shows  that  the  legal  remedies  are  Inadequate, 
and  they  cannot  meet  the  needs  of  justice;  and  therefore  a  court 
of  equity  interferes,  and  although  the  primary  rights  and  Interests 
of  the  parties  are  legal  in  their  nature,  it  takes  cognizance  of  tliem, 
and  awards  some  specific  equitable  remedy,  which  gives,  perhaps, 
in  one  proceeding  more  substantial  relief  than  could  be  obtained 
in  numerous  actions  at  law.'  Section  245:  'Where  the  same  party 
has  or  claims  to  have  some  common  right  against  a  number  of 
persons,  the  establishment  of  which  would  regularly  require  a 
separate  action  brought  by  him  against  each  of  these  persons,  or 
brought  by  each  of  them  against  him,  and  instead  thereof  he  might 
procure  the  whole  to  be  determined  in  one  suit  brought  by  himself 
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against  all  the  adverse  claimants  as  codefendants.  It  should  be 
observed  in  this  connection  that  the  prevention  of  a  multiplicity 
of  suits  as  a  ground  for  the  equity  jurisdiction  does  not  mean  the 
complete  and  absolute  interdiction  or  prevention  of  any  litigation 
concerning  the  matters  in  dispute,  but  the  substitution  of  one 
equitable  suit  in  place  of  the  other  kinds  of  judicial  proceeding, 
by  means  of  which  the  entire  controversy  may  be  finally  decided.' 
Also  section  269:  'The  weight  of  authority  is  simply  overwhelming 
that  the  jurisdiction  may  and  should  be  exercised  either  on  behalf 
of  a  numerous  body  of  separate  claimants  against  a  single  party, 
or  on  behalf  of  a  single  party  against  such  a  numerous  body,  al- 
though there  is  no  common  title  nor  community  of  rights  or  of  in- 
terest in  the  subject  matter,  among  these  individuals,  but  where 
there  is  and  because  there  is  merely  a  community  of  interest  among 
them  in  the  questions  of  law  and  fact  involved  in  the  general  con- 
troversy, or  in  the  kind  and  form  of  relief  demanded  and  obtained 
by  or  against  each  individual  member  of  the  numerous  body.' 
Quoting  further,  and  from  section  274:  'The  Jurisdiction  has  been 
exercised  in  the  following  cases  belonging  to  this  class,  and  in 
most,  if  not  all.  of  them  it  may  be  regarded  as  fully  settled:  In 
suits  by  a  single  plaintiff  to  establish  a  common  right  against  a 
numerous  body  of  persons,  where  the  opposini^  claims  of  these 
Individuals  have  some  community  of  interest,  or  arise  from  some 
common  title;  ....  in  suits  by  a  single  plaintiff  against  a  numer- 
ous body  of  persons  to  establish  his  own  right  and  defeat  all  the 
opposing  claims,  where  the  claims  of  these  persons  are  legally  sep- 
arate, arose  at  different  times  and  from  different  sources,  and  are 
common  only  with  respect  to  their  interest  in  the  question  involved 
End  in  the  kind  of  relief  to  be  obtained  by  or  against  each;  in  suits 
by  a  single  plaintiff  against  mimerous  defendants,  parties  to  a 
complicated  contract,  where  his  rights  against  each  are  similar  and 
legal,  but  would  require,  for  their  determination,  a  number  of 
simultaneous  or  successive  actions  at  law.'  Mr.  Morawotz,  in  bis 
work  on  Private  Corporations,  section  89C,  upon  the  same  general 
subject,  observes:  'However,  the  remedy  by  action  at  law  does  not 
exclude  the  remedy  by  bill  in  chancery.  The  scope  of  the  two 
remedies  is  not  the  same.  In  an  action  at  law,  no  final  adjust- 
ment of  the  rights  and  equities  existing  among  the  stockholders 
and  creditors  is  possible;  in  a  proceeding  in  chancery,  however, 
all  rights  and  rejnedies  can  be  fully  adjusted  and  protected.  The 
general  rule,  therefore,  is  that,  although  a  creditor  may  sue  the 
individual  stockholder  at  law  to  enforce  his  statutory  liability, 
the  courts  of  equity  maintain  the  jurisdiction  for  the  purpose  of  on- 
forcing  ratable  contribution  among  the  stockholders  and  making 
just  distribution  of  the  proceeds  among  all  the  company's  cred- 
itors.' 

"It  is  further  insisted  that  the'right  to  be  sued  separately  is  a 
tight  which  inheres  in  the  contract  on  which  the  liability  of  the 
Kansas  stockholder  rests,  by  virtue  of  the  construction  of  the  stat- 
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ntes  by  the  Kansas  courts;  because  when  It  Is  held  that  the  stook- 
holdera  must  In  that  state  be  sued  separately,  the  Implication  fol- 
lows that  they  cannot  be  sued  otherwise  In  any  Jurisdiction.  But 
the  answer  to  this  Is  that  the  effect  of  the  Kansas  statutes  Is  to 
make  the  obHsp.tlon  of  the  stockholder  a  contractual  one,  and  an 
oblljfatlon  resting  upon  contract  may  be  enforced  In  any  jurisdic- 
tion where  service  may  be  had  on  the  party,  and  the  method  of  en- 
forcement, as  we  have  already  found,  depends,  not  upon  the  law 
of  the  state  where  the  contract  is  made,  biit  upon  that  of  the 
state  where  its  enforcement  Is  sought.  There  can  be  no  vested 
right  In  the  form  of  remedy.  So  that,  when  a  stockholder  sub- 
scribes to  the  capital  stock  of  a  corporation,  he  thereby  assumes  a 
contractual  obligation,  with  the  Incident  that  the  creditor  m;\y 
pursue  him  In  any  Jurisdiction  where  service  may  be  had  upon  him, 
and  thus  necessarily  consents  to  the  maintenance  of  such  form 
of  action  as  the  law  where  the  enforcement  Is  sought  may  permit. 
■\Ve  are  aware  that  there  are  decisions  of  courts  of  high  standing 
which  are  in  apparent  conflict  with  the  conclusion  we  have  reached, 
but,  with  due  respect,  we  are  not  able  to  assent  to  the  binding 
force  of  those  decisions  as  applied  to  the  jurisprudence  of  Ohio. 
.Among  many  decisions  bearing  In  greater  or  less  degree  upon  the 
questions  here  discussed,  we  cite:  Umsted  v.  Busklrk,  17  Ohio  St. 
113;  Northern  Pac.  R.  R.  Co.  v.  Babcock,  154  U.  S.  190,  14  Sup. 
€t.  Rep.  978;  Texas  etc.  R.  Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct. 
Rep.  905;  Dennick  v.  Railroad  Co.,  103  U.  S.  11;  Brown  v.  Trail, 
S9  Fed.  641,  9  Am.  &  Eng.  Corp.  Cas.  162,  and  cases  cited;  Weber 
V.  Fickey,  47  Md.  196;  Ball  v.  Reese,  58  Kan.  614,  62  Am.  St.  Rep. 
<J38.  50  Pac.  875;  Jacobson  v.  Allen,  12  Fed.  454;  Ferguson  v.  Slier- 
man,  116  Cal.  169,  47  Pac.  1023. 

"It  is  further  urged  that  the  petition  In  this  case  is  a  mere 
creditor's  bill  in  chancery,  and  that  a  creditor's  bill  cannot  be 
maintiiined  In  this  state  on  the  judgment  of  another  state.  Not  at 
all.  The  suit  is  not  brought  to  reach  debts  due  the  corporation. 
The  stockholder  Is  not  a  debtor  of  the  corporation;  he  is  a  debtor 
of  the  creditor.  Tlie  form  of  the  proceeding,  it  is  true.  Is  In  tlie 
nature  of  an  equitable  action.  The  object  is  to  bring  stockholders 
who  are  within  the  jurisdiction  of  the  Ohio  court  before  it  in  one 
action.  In  order,  as  heretofore  stated,  to  avoid  a  multiplicity  of 
suits.  This  Is  the  province  of  equity;  we  see  no  insuperable  bar- 
rier to  the  accomplishment  of  that  object  in  this  suit  But  the 
form  of  action  is  not  of  consequence  here.  Both  by  the  statute  of 
Kansas  and  by  our  own,  tiie  distinction  between  actions  at  law 
and  suits  In  equity,  and  the  forms  of  all  such  actions  and  suits, 
heretofore  existing,  are  abolished,  and  there  is  substituted  one 
form  called  a  civil  action.  The  sutficiency  of  a  petition  depends 
upon  the  allegations  and  not  ypon  the  form.  If  the  action  be 
properly  brousrht,  and  tlie  allegations  of  fact  suficient,  the  form 
is  not  of  consequence." 
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The  Personal  Liability  of  Stockholders  is  considered  contract- 
ual, and  not  penal:  Bell  v.  Farwell,  176  111.  489,  68  Am.  St. 
Kep.  194,  52  N.  E.  346:  Foster  v.  Row,  120  Mich.  1,  77  Am.  St. 
Rep.  565,  79  N.  "W.  696.  Hence  it  may  be  enforced  in  the  courts 
of  other  states:  Bell  v.  Farwell,  176  111.  489,  68  Am.  St.  Rep. 
194,  52  N.  E.  346;  Aldrich  v.  Anchor  Coal  etc.  Co.,  24  Or.  32,  41 
Am.  St.  Rep.  831,  32  Pac.  756;  Hancock  Nat.  Bank  v.  Ellis,  166 
Mass.  414.  55  Am.  St.  Rep.  414,  44  N.  E.  349;  Fowler  v.  Lamson, 
146  111.  472,  37  Am.  St.  Rep.  163.  and  monographic  note,  34  N.  B. 
932.  Compare  Marshall  v.  Sherman,  148  N.  Y.  9,  51  Am.  St.  Rep. 
654,  32  N.  E.  419;  and  see,  also.  Bates  v.  Day,  198  Pa.  St.  513,  82 
Am.  St.  Rep.  811,  48  Atl.  407;  Fish  v.  Smith,  73  Conn.  377,  84  Am. 
St.  Rep.  161,  47  Atl.  711.  If  the  courts  of  a  state  have  construed 
its  statutes  imposing  a  liability  upon  stockholders,  such  construc- 
tion must  be  followed  by  the  courts  of  another  state  in  actions 
therein  to  enforce  such  liability:  Hancock  Nat.  Bank  v.  Ellis,  166 
Mass.  414,  55  Am.  St.  Rep.  414,  44  N.  B,  349;  Ball  v.  Anderson, 
196  Pa.  St  86,  79  Am.  St.  Rep.  693,  46  Atl.  366. 


CAER  V.  HULi;. 

[65  Ohio  St.  394,  62  N.  E.  439.1 

ESTATES  OF  DECEDENTS.— THE  LANDS  OP  A  DECE- 
DENT C.\NNOT  BE  SOLD  to  pay  the  costs  of  administration 
where  he  died  without  leaving  any  debts,    (p.  627.) 

Nathan  Morse,  for  the  plaintiff  in  error. 

Grant  &  Sieber,  for  the  defendants  in  error. 

^'^  MINSHALL,  C.  J.  The  question  in  this  case  con- 
cerns the  power  of  an  administrator  to  cause  the  lands  of  a 
decedent  to  be  sold  to  pay  debts  of  the  decedent,  where  the 
petition  fails  to  aver,  and  no  evidence  is  offered,  that  there 
are  any  such  debts.  Edwin  Hull,  a  resident  of  Summit 
county,  died  in  1892  intestate.  He  left  seven  children,  one  of 
whom,  a  daughter,  having  intermarried,  subsequently  died, 
leaving  a  minor  child,  and  Gideon  Carr  was  appointed  its 
guardian.  He  also  left  a  farm  worth  about  four  thousand 
dollars,  and  some  personalty.  No  administration  was  taken 
out  upon  his  estate  until  July  15,  1897,  when  one  Harrison, 
a  stranger  to  the  family,  was  appointed  administrator  by  the 
probate  court.  On  October  2d  following,  he  filed  a  petition 
in  the  probate  court  of  the  county,  asking  for  an  order  of 
sale  of  the  lands  to  pay  debts.  There  is  no  averment  in  the 
petition  that  the  deceased  left  any  debts  of  his  own  that  had 
not  been  paid;  and  the  answer  of  the  guardian  of  the  minor 
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that  the  deceased  left  no  debts  is  not  denied  b}'  a  reply.  It 
contained  the  averment,  however,  that  "the  charges  of  ad- 
ministration of  the  estate  will  amount  to  about  four  hundred 
dollars,"  and  that  the  personal  assets  are  thirty-nine  dollars 
and  some  cents.  A  demurrer  to  the  petition  was  overruled, 
and  an  answer  filed  by  the  guardian  averring  there  were  no 
debts  of  the  decedent  to  be  paid.  A  hearing  was  had  and  an 
order  made  for  the  sale  of  the  land  described  in  the  petition. 
An  appeal  was  taken  to  the  common  pleas.  Pending  the  ap- 
peal in  that  court,  Harrison  died,  and  one  Frederick,  also  a 
stranger,  was  appointed  administrator  de  bonis  ***  non,  and 
the  suit  revived  in  his  name.  A  hearing  was  had  and  a  like 
order  made  for  the  sale  of  the  land.  The  guardian  took  a 
bill  of  exceptions,  which  was  made  a  part  of  the  record.  It 
contains  all  the  evidence  offered  at  the  trial.  There  was  no 
amendment  of  the  petition  in  the  common  pleas,  nor  was  it 
shown  that  the  deceased  left  any  debts  of  his  own  to  be  paid, 
nor  was  there  any  offer  to  so  show.  On  error  the  judgment 
was  affirmed  by  the  circuit  court. 

It  is  claimed,  in  the  first  instance,  that  under  section  6005 
of  the  Revised  Statutes,  the  probate  court  had  no  power  to 
appoint  a  stranger  as  administrator,  there  being  no  creditors, 
without  a  showing  that  there  are  personal  assets  to  the 
amount  of  one  hundred  dollars,  which  was  not  done  on  the 
appointment  of  Harrison,  the  amount  as  stated  being  but 
thirty-nine  dollars  and  ninety  cents.  And  it  is  further 
claimed  that  there  was  no  authority  under  section  6018  of  the 
Revised  Statutes  for  the  appointment  of  an  administrator  de 
bonis  non,  as  in  his  application  he  stated  that  there  were 
no  assets,  and  did  not  aver  that  there  were  any  debts  to  be 
paid.  We  may  say  that,  from  the  record,  it  seems  quite 
doubtfxil  on  the  showing  made  whether  the  court  had  au- 
thority to  appoint  an  administrator  in  the  first  instance,  or 
to  appoint  a  successor  on  his  death.  But  be  that  as  it  may, 
we  think  their  appointment  cannot  be  questioned  in  a  collat- 
eral proceeding.  There  should  have  been  some  direct  pro- 
ceeding for  the  purpose.  Here  it  is  collateral  to  the  pro- 
ceeding, being  one  to  sell  lands;  and  it  is  contrary  to  the 
policy  of  our  law  to  permit  a  question  of  the  kind  to  be  raised 
in  a  collateral  proceeding. 

We  come,  then,  to  the  power  of  the  court,  on  the  showing 
made,  to  order  the  sale  of  a  decedent's  lands,  when  it  is  not 
averred  in  the  petition,  nor  shown,  that  '**''  the  decedent  left 
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debts  of  his  own  unpaid;  and  the  only  reason  assigned  is- 
that  the  sale  may  be  made  to  pay  costs  of  administration. 

In  this  state,  as  in  most  of  the  states  of  the  Union  where 
the  principles  of  the  common  law  prevail,  the  personalty  of 
a  decedent  who  dies  intestate  passes  to  his  administrator,  who- 
takes  it  in  trust  for  the  payment  of  the  debts  of  the  dece- 
dent and  the  distribution  of  the  remainder  among  his  next  of 
kin;  whilst  his  realty  passes  directly  to  his  heirs  as  an  estate 
of  inheritance,  subject,  however,  to  a  liability  for  the  payment 
of  his  debts,  if  the  personalty  proves  insufficient.  But  aa 
the  administrator  has  no  title  to  the  lands,  the  liability  can 
only  be  enforced  by  a  proper  proceeding  instituted  by  him 
for  a  sale  of  the  lands,  or  so  much  thereof  as  may  be  necessary, 
for  the  express  purpose  of  paying  debts  of  the  decedent. 
The  suit  cannot  be  instituted  for  any  other  purpose:  Wood  v, 
Butler,  23  Ohio  St.  520.  The  exercise  of  the  power  is  regu> 
lated  by  statute,  and,  being  special  in  its  character,  must  be 
strictly  pursued.  Section  6136  of  the  Eevised  Statutes  pro- 
vides that:  "As  soon  as  an  administrator  shall  ascertain  that 
the  personal  estate  in  his  hands  will  be  insufficient  to  pay 
all  the  debts  of  the  deceased,  with  the  allowance  to  the  widow 
and  children  for  their  support  twelve  months,  and  charges 
of  administration  of  the  estate,  he  shall  apply  to  the  probate 
court  or  the  court  of  common  pleas  for  authority  to  sell  the 
real  estate  of  the  deceased." 

It  is  further  provided  in  section  6141  that:  "The  petition 
shall,  in  all  cases,  set  forth  the  amount  of  debts  due  from 
the  deceased,  as  nearly  as  they  can  be  ascertained,  and  the 
amount  of  the  charges  of  administration,  the  value  of  the 
personal  ^®®  estate  and  effects,  and  a  description  of  the  real 
estate,  and  value  thereof,  if  appraised." 

It  is  argued  that  section  6136  confers  power  to  sell  for  the 
payment  of  the  charges  of  administration  of  the  estate  only. 
This  we  think  is  erroneous.  The  principal  fact  that  must 
exist,  in  any  case,  to  confer  the  power,  is  the  existence  of 
debts  of  the  deceased,  and  that  it  is  necessary  to  sell  to  pay 
those  debts  with  the  year's  allowance  to  the  widow  and  minor 
children,  which  is  classed  with  the  debts  of  the  deceased,  to 
which  is  added,  as  an  incident,  "charges  of  administration  of 
the  estate."  This  clause  is  not  to  be  taken  in  a  distributive 
sense,  but  collectively  with  one,  or  both,  of  the  other  grounds 
for  making  a  sale.  The  proper  construction  is  that  sufficient 
of  the  lands  may  he  sold  to  pay  charges  of  administration. 
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where  it  is  necessary  to  make  a  sale  for  the  payment  of  the 
debts  of  the  deceased,  or  the  year's  allowance.  The  debts 
or  year's  allowance  is  the  principal  fact  on  which  the  power 
may  be  invoked,  to  which  charges  of  administration,  as  we 
have  said,  are  incident.  The  charges  of  administration  here 
referred  to  relate  to  the  costs  of  the  proceeding,  attorneys' 
fees  and  administrator's  commissions.  This  is  the  first  time 
it  seems  that  this  precise  question  has  been  presented  to  this 
court;  but  the  construction  we  have  placed  on  the  statute 
is  not  only  required  by  its  language  and  the  policy  of  our 
laws,  whereby  the  realty  of  a  decedent  who  dies  intestate  de- 
scends to  his  heirs,  subject  only  to  a  liability  for  the  debts  of 
the  decedent,  where  the  personalty  is  insufficient,  but  it  is 
in  harmony  with  the  decisions  elsewhere  in  states  having  laws 
for  the  settlement  of  estates  of  deceased  persons  similar  to 
our  own.  Proceedings  to  sell  lands  by  the  administrator  are 
construed  strictly,  and  ^**  made  to  depend  upon  the  exist- 
ence of  unpaid  debts  of  the  deceased  after  exhausting  the 
personalty;  and  power  to  sell  to  pay  costs  of  administration 
only  is  denied.  Mr.  Woerner,  an  author  who  has  devoted 
much  learning  and  ability  to  the  subject,  says:  "The  petition, 
as  appears  from  the  preceding  section,  must  aver  the  exist- 
ence of  debts  remaining  unpaid;  and  it  is  self-evident  that 
the  court  must  be  satisfied  in  a  lawful  way  of  their  existence, 
'before  there  can  be  an  order  of  sale  of  real  estate;  the  court 
should  hear  proof  and  this  should  appear  of  record."  And 
further:  "The  debts  so  proved  to  exist  must  be  such  as  were 
contracted  by  the  deceased  himself.  No  sale  will  be  ordered 
to  pay  expenses  of  administration  alone,  or  any  debts  in- 
curred by  the  executor  or  administrator,  after  the  death  of 
the  testator  or  intestate,  except  funeral  expenses."  He  then 
enumerates  the  states  in  which  it  has  been  so  held,  and  adds: 
"No  decision  has  come  to  the  notice  of  the  writer  from  any 
of  the  states  in  which  the  sale  of  real  estate  for  the  pajrment 
of  the  expenses  of  administration  alone  is  held  valid,  except 
an  intimation  in  a  very  briefly  considered  case  in  Indiana, 
which,  however,  was  subsequently  affirmed  in  a  case  fully 
argued,  a  dictum  in  New  Jersey,  and  several  cases  in  Cali- 
fornia, where  there  is  a  statutory  provision  to  that  effect, 
Isesides  some  other  states  in  which  the  realty  goes  to  the  ad- 
ministrator like  personalty":  American  Law  of  Administra- 
tion, sec.   469. 

The   text   of  the   author   will   be   found   supported  by  the 
following  eases:  Walworth  v.  Abel,  62  Pa.  St.  370;  Farrar  v. 
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Dean,  24  Mo.  16;  Fitch  v.  Whitbeck,  2  Barb.  Ch.  161;  In  re 
Cornwall,  Tuck.  250;  Fitzgerald  v.  Glancy,  49  111.  465;  Walker 
V.  Diehl,  79  111.  473;  Dean  v.  Dean,  2  Mass.  150;  Drinkwater 
^***'v.  Drinkwater,  4  Mass.  354;  Mays  v.  Eogers,  52  Ark.  320, 
12  S.  W.  479;  Moore  v.  Ware,  51  Miss.  206.  See;  also,  Kin- 
kead's  Probate  Law  and  Practice,  sec.  393;  Eorer  on  Judicial 
Sales,  sec.  268.  The  case  of  Falley  v.  Gribling,  128  Ind.  110, 
26  N.  E.  794,  cited  by  counsel  for  defendant  in  error,  is  the 
case  referred  to  by  Mr.  Woerner.  It  does  not  seem  to  be 
sustained  by  reason  or  authority  and  we  see  no  reason  for 
following  it. 

Counsel  for  the  defendant  in  error  also  cite  and  rely  with 
much  confidence  upon  the  case  of  Welsh  v.  Perkins,  8  Ohio, 
52,  as  sustaining  their  contention.  It  does  not,  as  we  think, 
do  so.  In  this  case  the  administrator  borrowed  money  to  pay 
the  taxes  that  had  accrued  on  the  lands  of  the  decedent  in 
his  lifetime.  These  taxes  were  a  charge  upon  the  personalty, 
and  it  was  the  duty  of  the  administrator  to  pay  them.  He 
borrowed  money  wherewith  he  paid  the  taxes,  and  a  petition 
to  sell  the  lands  was  sustained.  By  paying  the  taxes  he  was 
subrogated  to  the  place  of  the  state  as  a  creditor,  and  so  had 
a  right  to  sell  for  his  reimbursement.  It  was  a  sale  in  fact 
to  pay  debts  of  the  decedent. 

In  Fitzgerald  v.  Glancy,  49  III.  465,  which  was  a  proceed- 
ing to  pay  debts,  but  where  none  of  the  deceased,  and  none 
whatever  but  costs  of  administration,  were  shown  to  exist. 
Chief  Justice  Breese  severely  criticised  the  proceeding  as  fol- 
lows: "The  objection  to  this  proceeding  is  fundamental,  and 
stands  out  in  bold  and  startling  relief,  and,  if  allowed,  would 
subject  the  real  estate  of  intestates  dying  free  from  debt  to 
the  cupidity  of  unconscientious  administrators,  whose  designs 
might  be  to  appropriate  it  to  themselves,  to  the  injury  of 
the  heirs  at  law.  The  policy  of  our  law  most  clearly  is, 
that  the  real  estate  of  decedents  shall  not  be  sold  in  this 
mode,  except  to  pay  "***  debts  due  and  owing  at  the  death 
of  the  decedent.*'  He  then  adds:  "This  is  the  first  case, 
within  our  knowledge,  where  debts  have  been  created  by  an 
administrator  after  the  death  of  his  intestate,  and  allowed  by 
a  court  as  claims  against  his  estate,  and  an  order  granted  to 
sell  his  lands  to  pay  them.  They  were  not  such  claims,  and 
cannot,  by  any  legal  alchemy,  be  made  such,  and  not  being 
such,  the  order  to  sell  this  lot  to  p*ay  them  was  erroneous  and 
void.  It  has  no  legal  basis  to  rest  upon,  and  none  whatever 
for  the  application  in  the  first  instance." 
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Judgment  of  the  circuit  court  and  of  the  court  of  common 
pleas  reversed,  and  petition  dismissed. 

Williams,  Burket,  Spear,  Davis  and  Shauck,  JJ.,  concur. 

The  Sale  of  a  Decedent's  Property  may  be  ordered,  In  California, 
when  it  is  necessary  to  pay  the  debts,  expenses,  or  charges  of  ad- 
ministration: Estate  of  Froud,  131  Cal.  667,  82  Am.  St.  Rep.  407,  63 
Pac.  lOSO.  See,  further,  Neville  v.  Kenney,  125  Ala.  149,  82  Am. 
St  Rep,  230,  28  South.  452;  Stuckey  v.  WatklnA,  112  Ga.  266,  81 
Am.  St  Rep.  47,  37  S.  B.  401. 


NEW  YORK,   CHICAGO   AND   ST.   LOUIS  RAILROAD 

COMPANY  V.  SCHAFFER. 

[65  Ohio  St  414,  62  N.  B.  1036.] 

MASTER  AND  SERVANT.— An  employer  Is  not  under  any 
duty  to  give  his  discharged  employfi  a  clearance  paper  or  statement 
allowing  whether  the  service  or  conduct  of  such  employ^  was  satis- 
factory, though  without  it  he  may  be  unable  to  obtain  employment 
elsewhere,    (p.  629.) 

MASTER  AND  SERVANT— COMBINATIONS  AGAINST 
PARTICULAR  CLASSES  OF  EMPLOYES.— Railway  corporations 
may  lawfully  combine  or  agree  with  one  another  to  refuse  to  con- 
tinue in  tlieir  employ  persons  who  have  been  engaged  in  a  war 
upon  their  interests,  commonly  called  a  strilse.    (p.  630.) 

SLANDER.— SILENCE  CANNOT  AMOUNT  TO  SLANDER, 
Hence  an  employer  cannot  be  held  liable  for  refusing  to  give  a 
clearance  card,  though  such  refusal  may,  and  probably  will,  pre- 
vent his  obtaining  employment    (p.  632.) 

Plaintiff  had  been  in  the  employ  of  the  defendant  railway 
company  in  December,  1894,  at  which  time  he  was  granted 
a  leave  of  absence  for  about  thirty  days.  On  reporting  for 
work  about  the  Ist  of  February,  1895,  he  was  notified  that 
he  had  been  discharged  from  further  service.  There  had 
been,  during  the  year  1894,  on  many  of  the  roads  what  was 
commonly  called  the  "A.  R,  U.  strike."  The  plaintiff  claimed 
that  he  had  taken  no  part  in  such  strike,  but  that  in  August, 
1894,  the  defendant  and  other  railways  entered  into  a  con- 
spiracy that  they  would  furnish  one  another  information  as 
to  all  employes  who  had  committed,  or  were  charged  with  the 
commission  of,  offenses  or  who  had  quit  work  during  the 
strike,  and  were  members  of  the  American  Railway  Union, 
and  that  neither  of  them  would  employ  any  person  without  a 
release  or  consent  of  the  company  by  whom  he  had  been  em- 
ployed, and  that  such  release  was  by  railroad  men  called  a 
clearance.     On  the  application  by  plaintiff  to  the  company 
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for  such  clearance,  it  was  refused,  as  he  claimed,  willfully, 
maliciously,  and  in  pursuance  of  such  conspiracy.  There  was 
a  verdict  for  the  plaintiff  and  judgment  thereon  by  the  trial 
court,  which  was  affirmed  by  the  circuit  court,  and  this  pro- 
ceeding was  prosecuted  to  reverse  such  Judgment  of  affirm- 
ance. 

Williamson,  Gushing  &  Clark  and  C.  P.  &  L.  Wickham, 
for  the  plaintiff  in  error. 

Vickery  &  Vickery,  for  the  defendant  in  error. 

'**^  DAVIS,  J.  It  is  important  to  note  in  this  case,  as 
was  stated  by  the  trial  judge  in  his  charge  to  the  jury,  that 
there  was  no  obligation  by  custom  or  express  agreement  to 
give  to  the  plaintiff  a  clearance.  If,  therefore,  an  obliga- 
tion to  furnish  a  clearance  existed  at  all  it  must  have  arisen 
by  implication  of  law;  and  ■***  the  whole  contention  is 
whether  the  law  imposed  such  an  obligation  upon  the  defend- 
ant, under  the  facts  disclosed  in  this  record. 

The  plaintiff  alleges  that  he  was  unable  to  obtain  employ- 
ment after  his  discharge  by  the  defendant,  by  reason  of  the 
failure  and  refusal  of  the  defendant  to  furnish,  on  request, 
the  plaintiff's  record  of  service,  or  a  consent  and  clearance. 
As  there  is  no  testimony  in  regard  to  "consent,''  that  expres- 
sion of  the  pleader  may  be  disregarded.  The  term  ''clear- 
ance" is  mentioned  in  the  amended  petition  as  a  "card  show- 
ing that  the  applicant  was  in  no  way  connected  with  said 
strike" — that  is,  with  the  railroad  strike  in  1894,  known  as 
the  "A.  R.  U.  strike."  The  plaintiff,  when  on  the  witness- 
stand,  stated  that  "a  clearance  is  a  paper  showing  the  place 
of  employment,  kind  of  employment,  the  time  and  whether 
the  service  was  satisfactory  or  not.  ....  If  it  Avas  satisfac- 
tory it  would  be  a  clearance;  it  would  enable  a  man  to  go 
and  show  to  a  railroad  company  that  it  was  all  right,  and  if 
his  work  was  unsatisfactory  it  would  be  otherwise — ^he  had 
best  not  show  it."  The  trial  judge,  charging  the  jury,  said: 
"A  statement  of  his  record  with  his  last  employer,  as  the 
plaintiff  claims,  in  brief,  was  a  paper  or  clearance  that  it 
was  agreed  should  be  required.  It  is  claimed  that  this  was 
required  so  that  a  railroad  company  might  know  whether  or 
not  he  was  engaged  in  the  A.  R.  U.  strike."  So  that  the  gist 
of  the  complaint  is  that  the  plaintiff  was  prevented  from  ob- 
taining employment  by  the  malicious  refusal  of  the  defend- 
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ant  to  furnish  the  plaintiff  with  ''a  statement  of  his  record 
with  his  last  employer." 

Upon  the  first  offer  of  testimony  by  the  plaintiff,  the  de- 
fendant objected  to  the  introduction  of  any  ***  testimony  in 
the  case  on  the  ground  that  there  was  no  case  made  in  the 
pleadings  such  as  would  authorize  any  recovery.  The  court 
overruled  the  objection,  reserving  the  decision  of  the  question 
wliother  the  plaintiff  had  pleaded  a  good  cause  of  action,  un- 
til the  testimony  was  all  in.  In  submitting  the  case  to  the 
jury,  the  court  charged,  in  substance,  that  if  the  plaintiff 
agreed,  combined,  or  conspired  with  other  railroad  companies 
that  neither  they  nor  any  of  them  would  employ  any  man 
who  did  not  furnish  a  clearance — that  is,  a  statement  of  his 
record  from  his  former  employer — and  if  the  defendant,  in 
accordance  with  such  agreement,  combination,  or  conspiracy, 
refused  to  furnish  such  statement  of  his  record,  with  intent 
to  prevent  the  plaintiff  from  obtaining  employment  from  any 
or  all  of  said  railroad  companies,  then  the  plaintiff  may  re- 
cover. This  instruction  to  the  jury  embodies  the  plaintiff's 
theory  of  his  case,  and  if  it  is  not  sound  law  the  plaintiff 
was  not  entitled  to  a  judgment,  whatever  may  have  been  the 
findings  of  the  jury  upon  the  issues  of  fact  which  were  sub- 
mitted to  them. 

Recurring  to  the  second  amended  petition,  upon  which  the 
case  was  tried,  it  appears  that  it  is  not  alleged  that  the  de- 
fendant agreed  or  conspired  with  other  railroad  companies  to 
refuse  to  give  to  the  plaintiff,  or  to  any  other  discharged 
employ^,  a  statement  of  his  record,  nor  is  there  a  scintilla 
of  proof  of  such  a  combination;  but,  on  the  contrary,  the 
distinct  claim  is  that  such  refusal  was  the  individual,  mali- 
cious act  of  the  defendant.  It  is  the  undoubted  and  un- 
abridged natural  right  of  every  Individual  not  to  employ,  or 
to  refuse  to  employ,  whomsoever  he  may  wish,  and  he  cannot 
be  called  upon  to  answer  to  the  public  or  to  individuals  for 
his  judgment.  ***  Nor  can  the  motives  which  prompt  his  ac- 
tion be  considered.  In  general  terms,  such  right  is  as  much 
inherent  in  corporate  bodies  as  in  natural  persons.  But  what- 
ever one  person  may  lawfully  do,  two  or  more  persons  may 
join  in  doing.  There  can  be  no  such  thing  as  a  conspiracy 
to  do  a  lawful  thing  unless  by  unlawful  means.  If  one  rail- 
road company  may  lawfully  refuse  to  continue  in  its  employ 
a  person  who  has  been  engaged  in  a  war  upon  its  interests, 
called  a  strike,  or  who  has  shovm  himself  to  be  negligent, 
incompetent,  inefficient,  or  dishonest,  there  does  not  appear 
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to  be  any  good  reason  why  a  number  of  railroad  companiea 
might  not  agree  among  themselves  to  not  employ  such  a  per- 
son. Indeed,  there  are  obvious  reasons,  public  and  private,, 
why  they  should  do  so.  For  example,  it  would  be  very  incon- 
sistent  and  unjust,  if  while  holding  railroad  companies  to- 
strict  accountability  for  the  negligence  of  their  servants,  we 
should  restrict  them  in  the  natural  right  to  protect  themselves 
in  the  matter  of  the  selection  of  their  employes.  That  such 
a  combination  or  agreement  may  be  lawfully  made  and  exe- 
cuted is  held  in  the  following  well-considered  cases:  Macau- 
ley  V.  Tierney,  19  R.  I.  255,  61  Am.  St.  Rep.  770,  33  Atl.  1 ; 
Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223,  40  Am.  St.  Rep.  319, 
55  N.  W.  1119;  Brewster  v.  Miller,  101  Ky.  368,  41  S.  W.  301; 
Delz  V.  Winfree,  80  Tex.  400,  26  Am.  St.  Rep.  755,  16  S.  W. 
111.  And  see  Cooley  on  Torts,  2d  ed.,  329.  If,  therefore, 
the  jury  found  the  affirmative  of  the  issue  of  fact  submitted, 
whether  the  defendant  combined  with  other  companies  in  an 
agreement  not  to  employ  any  person  who  did  not  furnish  a 
statement  of  his  record  with  his  former  employer,  it  would 
afford  no  basi«!  for  recovery,  unless  it  should  appear  that  this 
agreement,  which  is  prima  facie  valid,  was  brought  about  by 
gome  illegal  act  of  the  defendant.  If  the  defendant,  by 
fraud,  falsehood,  or  force,  had  ^^^  brought  about  a  refusal 
to  employ  the  plaintiff,  it  would  have  committed  a  positive 
wrong  against  the  plaintiff,  which  would  have  been  actionable. 
Of  this,  however,  there  is  not  a  scintilla  of  proof.  But  an 
agreement  to  tell  the  truth  about  the  plaintiff,  or  a  refusal 
to  say  anything  about  him  would  not  make  an  otherwise  legal 
concert  of  action  an  Illegal  one  and  authorize  a  recovery 
against  the  defendant.  Says  Field,  C.  J.,  in  Vegelahn  v. 
Guntner,  167  Mass.  103,  57  Am.  St.  Rep.  443,  44  N.  E.  1079 : 
**I  am  not  convinced  that  to  persuade  one  man  not  to  enter 
into  the  employment  of  another,  by  telling  the  truth  to  him 
about  such  other  person  and  his  business,  is  actionable  at  com- 
mpn  law,  whatever  the  motive  might  be."  The  supreme  court 
of  Georgia,  in  passing  upon  the  constitutionality  of  a  statute 
which  required  certain  classes  of  corporations  to  communicate 
to  their  discharged  employes  the  reasons  for  discharge,  under 
heavy  penalty  in  the  name  of  damages,  said :  "A  statute  which 
undertakes  to  make  it  the  duty  of  incorporated  railroad,  ex- 
press, and  telegraph  companies  to  engage  in  correspondence 
of  this  sort  with  their  discharged  agents  and  employes,  and 
which  subjects  them  in  each  case  to  a  heavy  forfeiture,  tinder 
the  name  of  damages,  for  failing  or  refusing  to  do  so,  is  vio- 
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lative  of  the  general  private  right  of  silence  enjoyed  in  this 
state  by  all  persons,  natural  or  artificial,  from  time  immemo- 
rial, and  is  utterly  void  and  of  no  effect.  Liberty  of  speech 
and  of  writing  is  secured  by  the  constitution,  and  incident 
thereto  is  the  correlative  liberty  of  silence,  not  less  important 
nor  less  sacred.  Statements  or  communications,  oral  or  writ- 
ten, wanted  for  private  information,  cannot  be  coerced  by 
mere  legislative  mandate  at  the  will  of  one  of  the  parties  and 
against  the  will  of  the  other" :  "Wallace  v.  Georgia  etc,  Co.,  94 
Ga.  732,  22  S.  E.  579. 

423  rpj^g  theory  of  the  circuit  court  that  silence,  or  refusal 
to  render  a  statement  on  request,  is  in  the  nature  of  a  slander, 
and,  if  its  effect  is  to  prevent  the  person  from  obtaining  em- 
ployment, it  is  an  actionable  wrong,  is  untenable.  As  stated 
at  the  outset,  there  was  between  these  parties  no  contract  for 
a  statement,  and  there  is  no  statute  in  Ohio  requiring  it;  in- 
deed, it  is  doubtful  whether  one  could  be  made  that  would 
be  valid:  Wallace  v.  Georgia  etc.  Ry.  Co.,  94  Ga.  732,  22  S. 
E.  579.  It  is  conclusively  shown  in  Cleveland  etc.  Ry.  Co. 
V.  Jenkins,  174  111.  402,  405,  66  Am.  St.  Rep.  296,  51  N".  E. 
811,  that  no  such  duty  is  imposed  on  the  employer  by  the  com- 
mon law.  For  convenience  of  reference,  some  of  the  authori- 
ties there  cited  are  quoted  here:  "On  examination  it  will  be 
perceived  that  this  right  of  an  employer  to  give,  as  it  is  termed, 
a  'character*  to  his  ex-employ 6  is  nothing  more  than  a  conse- 
quence of  the  right  to  communicate  one's  belief No 

one  is  under  any  obligation  to  make  such  a  communication. 
He  does  not  owe  it  as  a  duty,  either  to  the  employer  or  the 
employ^,  to  make  any  communication  on  the  subject":  Town- 
fihend  on  Slander  and  Libel,  4th  ed.,  425.  "It  is  not  legally 
compulsory  on  a  master  or  mistress  to  give  a  discharged  ser- 
vant any  character,  it  matters  not  how  much  a  servant  is  en- 
titled to  character  in  fairness  or  how  cruel  the  refusal  might 
be" :  14  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  799.  "It  is  clear, 
however,  that  in  the  absence  of  any  specific  agreement  to  thai 
effect  there  is  no  legal  obligation  binding  a  person  who  has  re- 
tained another  as  a  servant  to  give  that  person  any  character 
at  all  on  dismissal,  and  that  no  action  will  lie  against  him  for 
refusing  to  do  so":  Smith  on  Master  and  Servant,  text-book 
ed.,  380,  381.  "The  master  is  under  no  legal  obligation  to 
give  a  testimonial  ***  of  character  to  his  servant" :  2  Parsons 
on  Contracts,  *43,  *44. 

Without  pursuing  this  discussion  further,  it  may  be  said 
that  the  views  of  the  courts  below  respecting  the  law  govern- 
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ing  this  case,  and  as  given  in  tlie  charge  to  the  jury,  were  en- 
tirely wrong,  and  that  upon  the  facts  which  the  jury  were  au- 
thorized to  find  upon  the  issues  submitted  to  them,  and  which 
they  are  presumed  to  have  found,  the  judgment  ought  to  have 
been  for  the  defendant. 
Reversed  and  judgment  for  defendant. 

Burket,  Spear,  and  Shauck,  JJ.,  concur. 

MINSHALL,  C.  J.  I  concur  in  the  judgment,  and  the 
syllabus  as  framed,  but  do  not  concur  in  the  view  expressed  in 
the  opinion  that  companies  may"  enter  into  an  agreement 
among  themselves  not  to  employ  persons  who  have  engaged 
in  what  is  known  as  a  "strike."  Such  an  agreement  is  against 
public  policy,  as  tending  to  encourage  idleness  and  cause  pov- 
erty among  workingmen,  by  depriving  them  of  the  means  of 
earning  a  livelihood  for  themselves  and  their  families.  Each 
company  should  be  at  liberty  to  employ  such  persons  as  in  its 
judgment  may  seem  best,  unrestrained  by  any  agreement  with 
other  companies.  A  particular  company  may  be  disposed  to 
employ  persons,  although  they  may  have  been  engaged  in  a 
strike,  and  would  do  so  but  for  the  fact  that  it  is  restrained  by< 
its  agreement  with  other  companies  from  doing  so.  It  seems 
to  me  that  such  an  agreement  is  clearly  against  public  policy, 
and  should  not  be  recognized  by  the  courts.  To  do  so  would, 
in  effect,  make  engaging  in  a  strike  an  offense  punishable  by 
exclusion  from  employment.  The  reason  I  concur  in  the  '*^ 
judgment  and  syllabus  is,  I  fail  to  discern  from  the  record 
that  there  was  any  evidence  tending  to  show  that  the  defend- 
ant had  entered  into  an  agreement  with  other  companies  not 
to  employ  persons  who  had  been  engaged  in  the  railroad  strike 
of  1894.  All  it  did  was  to  refuse  to  give  the  plaintiff  a  "clear- 
ance"' when  requested.  This  it  might  reasonably  do  for  rea- 
sons stated  in  the  opinion. 


Eecord  of  Employ^.— A  railroad  company  has  a  right  to  keep  a 
record  of  the  causes  for  which  it  discharges  an  employe,  but  a 
false  entry  thereon  must  be  regarded  as  intended  to  injure  him, 
and  therefore  a  malicious  act:  Hundley  v.  Louisville  etc.  R.  R. 
Co..  105  Ky.  1(V2,  88  Am.  St  Rep.  000,  48  S.  W.  429.  As  to 
whether  the  publication  of  such  record  is  libelous  and  actionable, 
see  Hebner  v.  Great  Northern  Ry.  Co.,  78  Minn.  289,  79  Am.  St. 
Rep.  387,  80  N.  W.  1128;  Missouri  Pac.  Rv.  Co.  v.  Richmond,  73 
Tex.  568,  15  Am.  St.  Rep.  794,  11  S.  W.  555. 

Letter  of  Recommendation. —A  railway  company  Is  under  no 
obligation  to  give  employes  discharged,  on  leaving  its  employment,  a 
clearance  card,  or  letter  of  recommendation,  though  it  is  necessary  to 
enable  tbem  to  obtain  eniploj'ment  elsewhere:  Cleveland  etc  By. 
Co.  V.  Jenkins,  174  III.  398,  Gd  Am.  St.  Rep.  296,  51  N.  B.  611. 
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[89  Or.  30,  64  Pac.  855,  G5  Pac.  1088.] 

WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS.— 
A  riparian  proprietor  has  a  right  to  the  use  of  the  water  naturally 
flowing  past  or  through  his  land,  subject  to  the  right  of  lower 
riparian  owners  to  a  reasonable  use  thereof  for  domestic,  agri- 
cultural, and  manufacturing  purposes,    (p.  636.) 

WATERS  AND  WATERCOURSES  -RIPARIAN  RIGHTS  — 
Every  riparian  owner  has  a  right  to  the  ordinary  use  of  water 
naturally  flowing  gast  his  land  for  domestic  pui*poses  without  re- 
gard to  the  effect  of  such  use  upon  the  lower  proprietors.  He  also 
has  the  right  to  use  It  for  any  purpose  whatever,  provided  he  does 
not  tliereby  Interfere  with  tlie  rights  of  other  proprietors,  either 
above  or  below  him.     (p.  630.) 

WATERS  AND  WATERCOURSES— USB  FOR  IRRIGA- 
TION.— After  the  natural  wants  of  all  riparian  proprietors  are  sup- 
plied, each  proprietor  Is  entitled  to  a  reasonable  use  of  the  water 
for  irrigating  purposes,    (p.   637.) 

WATERS  AND  WATERCOURSES— RIPARIAN  LANDS— 
WHAT  ARE.— Lands  bordering  on  a  stream  are  riparian,  If  under 
one  ownership,  without  regard  to  their  extent  or  area,  or  the 
source  or  time  of  the  acquirement  of  their  title,    (p.  639.) 

WATERS  AND  WATERCOURSES— RIPARIAN  OWNERS 
—WHO  ARE.- Any  person  owning  land  which  abuts  upon,  or 
through  which  a  natural  stream  of  water  flows.  Is  a  riparian  pro- 
prietor, entitled  to  the  rights  of  such,  without  regard  to  the  ex- 
tent of  his  land,  or  from  whom  or  when  he  acquired  his  title, 
(p.  63y.) 

WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS.— 
Under  a  claim  of  riparian  rights  alone,  the  owner  of  land  cannot, 
to  the  Injury  of  another  riparian  owner,  take  the  water  beyond  the 
watershed,  or  onto  lands  held  by  a  title  different  from  the  title 
of  those  through  which  the  stream  flows,    (p.  641.) 

WATERS  AND  WATERCOURSES.— A  right  to  malie  a  rea- 
sonable use  of  the  water  of  the  stream  depends  on  the  owner- 
ship of  the  land  abutting  on  or  through  which  the  stream  flows,  and 

(68i) 
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whether  a  given  use  Is  reasonable  or  not  is  a  question  of  fact,  to 
be  determined  under  the  circumstances  of  each  particular  case. 
The  right  to  use  the  water  belongs  to  the  owner  of  the  land, 
and  the  extent  of  its  exercise  is  not  to  be  determined  by  the  area 
or  contour  of  his  land,  but  by  its  effect  upon  other  riparian  pro- 
prietors,    (p.   641.) 

WATERS  AND  WATERCOURSES.— The  rule  that  the  ri- 
parian proprietor  is  entitled  to  have  the  entire  flow  of  the  stream 
come  down  to  his  premises  is  subject  to  the  limitation  that  an 
upper  riparian  proprietor  may  make  such  a  use  thereof  as  does 
not  work  any  actual,  material,  and  substantial  damage  to  the 
common  right  of  each  proprietor.  Whether  the  proposed  use  is  rea- 
sonable does  not  depend  so  much  upon  the  area  of  the  land  of 
tlie  offending  owner,  or  the  place  of  the  use,  as  upon  the  effect 
it  has  upon  the  correlative  rights  of  the  other  proprietors,    (p.  643.) 

WATERS  AND  WATERCOURSES-RIGHT  OF  IRRIGA- 
TION.—A  riparian  owner  who  uses  the  water  of  the  stream  for 
the  purpose  of  irrigation  Is  not  a  wrongdoer,  although  his  land 
lies  above  the  level  of  the  stream,  so  that  it  cannot  be  irrigated 
by  means  of  ditches  wholly  upon  his  own  land,  if  by  such  use 
he  does  not  materially  injure  or  interfere  in  any  substantial  way 
with  the  rights  of  other  riparian  proprietors,     (p.  644.) 

WATERS  AND  WATERCOURSES  —  IRRIGATION  —  IN- 
JUNCTION.—A  court  of  equity  cannot  restrain  the  use  of  water 
by  a  riparian  proprietor  to  irrigate  his  lands,  unless  it  is  shown 
that  such  use  will  injure  other  riparian  proprietors;  but  if  such 
owner  sets  up  an  absolute  riglit  to  sufficient  water  to  irrigate  his 
land,  regardless  of  the  effect  it  may  have  upon  other  proprietors, 
such  a  decree  may  be  rendered  as  will  prevent  such  attempted 
use  from  ripening  into  an  adverse  title,     (p.  644.) 

WATERS  AND  WATERCOURSES -RIPARIAN  RIGHTS- 
WATERSHED.— The  right  of  the  riparian  owner  to  the  use  of 
the  water  of  the  stream  for  Irrigation  purposes  is  not  limited  to 
the  watershed  from  which  the  water  is  taken,  nor  to  bordering 
lands  first  segregated  by  the  government     (p.  645.) 

COSTS  IN  EQUITY  CASES,  and  the  manner  in  which  they 
are  awarded  are  In  the  discretion  of  the  trial  court,  and  the  de- 
cision tliere  made  cannot  be  reviewed  on  appeal,  unless  clearly 
wrong,     (p.   645.) 

E.  D.  Sperry,  A.  S.  Hammond,  and  E.  M.  Brattain,  for  the 

appellants. 

C.  A.  Cogswell,  W.  W.  Wiltshire,  L.  F.  Conn,  and  E.  Mai- 
lory,  for  the  respondent. 

*^  BEAN",  C.  J.  1.  This  is  a  controversy  between  riparian 
proprietors  upon  a  natural  watercourse.  There  is  virtually 
but  one  question  involved  in  the  case,  and  that  is  whether  the 
lands  which  the  defendant  seeks  to  irrigate  are  riparian  in 
character.  It  is  practically  conceded  that  up  to  the  com- 
mencement of  the  suit  the  plaintiffs  had  not  been  substan- 
tially injured  or  damaged  on  account  of  the  use  of  the  water 
by  the  defendant,  and,  as  a  consequence,  are  not  entitled  to 
an  injunction  if  the  lands  are  riparian;  but  the  contention  is 
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that  they  are  nonriparian,  **  and  therefore  the  plaintiffs  are 
entitled  to  an  injunction  restraining  the  use  of  the  water 
thereon  without  proof  of  damage.  It  is  common  learning  that 
every  person  through  whose  premises  a  stream  of  water  flows 
has  a  right  to  its  use  and  enjoyment  as  it  passes  through  his 
land;  but,  as  all  other  proprietors  have  a  similar  right,  it 
necessarily  follows  that  one  cannot  use  or  divert  the  water 
to  the  injury  of  another.  The  right  of  each  must  be  exer- 
cised in  subordination  to  that  of  all  the  others.  Within  these 
limits,  each  proprietor  is  entitled  to  such  use  of  the  stream 
as  may  be  conformable  to  the  usages  and  wants  of  the  com- 
munity. It  is  often  said  that  a  riparian  proprietor  has  a 
right,  inseparably  annexed  to  the  soil,  to  have  the  water  of  a 
stream  flow  down  to  his  land  as  it  is  wont  to  run,  undimin- 
ished in  quantity  and  unimpaired  in  quality;  and  that,  if  an 
upper  proprietor  takes  it  from  the  stream,  he  must  return 
substantially  the  same  quantity  again  before  it  leaves  his 
premises.  This  rule,  however,  is  subject  to  the  limitation, 
now  well  established,  that  each  proprietor  is  entitled  to  a 
reasonable  use  of  the  water  for  domestic,  agricultural,  and 
manufacturing  purposes,  and  such  use  is  not  to  be  denied 
him  on  account  of  the  loss  necessarily  consequent  upon  its 
proper  enjoyment.  In  short,  he  has  a  right,  in  the  language 
of  Vice-Chancellor  Bacon,  in  Earl  of  Sandwich  v.  Eailway 
Co.,  10  Ch.  Div.  707,  712,  "to  make  all  the  use  he  can— to 
derive  every  benefit  he  can — ^from  the  stream,  provided  he 
does  not  abstract  so  much  as  prevents  other  people  from  hav- 
iLg  equal  enjoyment  with  himself";  or,  as  said  by  Lord  Kings- 
do  .tti  in  Miner  v.  Gilmour,  12  Moore  P.  C.  C.  131,  156:  "By 
the  general  law  applicable  to  running  streams,  every  riparian 
proprietor  has  a  right  to  what  may  be  called  the  ordinary  use 
of  the  water  flowing  past  his  land;  for  instance,  to  the  rea- 
sonable use  of  the  water  for  his  domestic  purposes,  ^'^  and  for 
his  cattle,  and  this  without  regard  to  the  effect  which  such 
use  may  have,  in  case  of  a  deficiency,  upon  proprietors  lower 
down  the  stream.  But,  further,  he  has  a  right  to  the  use 
of  it  for  any  purpose,  or  what  may  be  deemed  the  extra- 
ordinary use  of  it,  provided  that  he  does  not  thereby  interfere 
with  the  rights  of  other  proprietors,  either  above  or  below 
bim.  Subject  to  this  condition,  he  may  dam  up  the  stream 
for  the  purpose  of  a  mill,  or  divert  the  water  for  the  purpose 
of  irrigation.  But  he  has  no  right  to  interrupt  the  regular 
flow  of  the  stream,  if  he  thereby  interferes  with  the  lawful  use 


Aug.  1901.]  Jones  v.  Conn.  637 

of  the  water  by  other  proprietors,  and  inflicts  upon  them  a 
sensible  injury." 

The  right  of  a  riparian  proprietor  to  the  use  of  the  water 
of  a  stream  flowing  through  his  premises,  and  its  limitations, 
are  well  expressed  in  a  Maryland  case,  where  the  court  say: 
"The  right  of  every  riparian  owner  to  the  enjojrment  of  a 
stream  of  running  water  in  its  natural  state  in  flow,  quantity, 
and  quality  is  too  well  established  to  require  the  citation  of 
authorities.  It  is  a  right  incident  and  appurtenant  to  the 
ownership  of  the  land  itself,  and,  being  a  common  right,  it 
follows  that  every  proprietor  is  bound  so  to  use  the  common 
right  as  not  to  interfere  with  an  equally  beneficial  enjoyment 
of  it  by  others.  This  is  the  necessary  result  of  the  equality 
of  right  among  all  the  proprietors  of  that  which  is  common 
to  all.  As  such  owner,  he  has  the  right  to  insist  that  the 
stream  shall  continue  to  run  uti  cerrere  solebat;  that  it  shall 
continue  to  flow  through  his  land  in  its  usual  quantity,  at  its 
natural  place,  and  at  its  usual  height.  Without  a  grant,  either 
express  or  implied,  no  proprietor  has  the  right  to  obstruct, 
diminish,  or  accelerate  the  impelling  force  of  a  stream  of 
running  water.  Of  course,  we  axe  not  to  be  understood  as 
meaning  there  can  be  no  diminution  or  increase  of  the  flow 
whatever,  for  that  would,  be  *®  to  deny  any  valuable  use  of 
it.  There  may  be,  and  there  must  be,  allowed  to  all  of  that 
which  is  common  a  reasonable  use;  and  such  a  use,  although 
it  may,  to  some  extent,  diminish  the  quantity,  or  affect,  in  a 
measure,  the  flow,  of  the  stream,  is  perfectly  consistent  with 
the  common  right.  The  limits  which  separate  the  lawful 
from  the  unlawful  use  of  a  stream  it  may  be  difficult  to  define. 
It  is,  in  fact,  impossible  to  lay  down  a  precise  rule  to  cover  all 
cases,  and  the  question  must  be  determined  in  each  case,  tak- 
ing into  consideration  the  size  of  the  stream,  the  velocity  of 
the  current,  the  nature  of  the  banks,  the  character  of  the  soil, 
and  a  variety  of  other  facts.  It  is  entirely  a  question  of  de- 
gree, the  true  test  being  whether  the  use  is  of  such  a  charac- 
ter as  to  affect  materially  the  equally  beneficial  use  of  the 
stream  by  others" :  Mayor  etc.  of  Baltimore  v.  Appold,  42  Md. 
442,  456. 

It  is  accordingly  now  quite  generally  held  in  this  country 
and  in  England  that,  after  the  natural  wants  of  all  the  ripar- 
ian proprietors  have  been  supplied,  each  proprietor  is  entitled 
to  a  reasonable  use  of  the  water  for  irrigating  purposes :  Wash- 
burn on  Easements,  2d  ed.,  •240;  Gould  on  Waters,  3d  ed.. 
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sec  217;  Long  on  Irrigation,  sec.  11;  Black's  Pomeroy  on 
Water  Rights,  sec.  154;  Kinney  on  Irrigation,  eec.  273;  17 
Am.  &  Eng.  Ency.  of  L#aw,  2d  ed.,  487;  Coffman  v.  Robbins, 
8  Or.  278 ;  Low  v,  Schaffer,  24  Or.  239,  33  Pac.  678 ;  Weston 
▼.  Alden,  8  Mass.  135;  Lux  v.  Haggin,  69  Cal.  255,  394,  10 
Pac.  674;  Blanchard  v.  Baker,  8  Me.  253,  23  Am.  Dec.  604; 
Benton  v.  Johncox,  17  Wash.  277,  61  Am.  St.  Rep.  912,  49 
Pac.  495;  Baker  v.  Brown,  55  Tex.  377;  Davis  v.  Getchell,  50 
Me.  602,  79  Am.  Dec.  636,  643,  note.  The  doctrine  as  ap- 
plied to  the  arid  regions  of  the  west  is  thus  stated  by  Mr. 
Justice  McFarland  in  Harris  v.  Harrison,  93  Cal.  676,  680, 
29  Pac.  326:  "According  to  the  common-law  doctrine  of  ri- 
parian ownership,  as  generally  declared  in  ^^  England,  and  in 
most  of  the  American  states,  upon  the  facts  in  the  case  at  bar, 
the  plaintijffs  would  'be  entitled  to  have  the  waters  of  Harrison 
Canyon  continue  to  flow  to  and  upon  their  land  as  they  were 
naturally  accustomed  to  flow,  without  any  substantial  dete- 
rioration in  quality  or  diminution  in  quantity.  But  in  some 
of  the  western  and  southwestern  states  and  territories,  where 
the  year  is  divided  into  one  wet  and  one  dry  season,  and  irri- 
gation is  necessary  to  successful  cultivation  of  the  soil,  the 
doctrine  of  riparian  ownership  has  by  judicial  decision  been 
modified,  or,  rather,  enlarged,  so  as  to  include  the  reasonable 
'use  of  natural  water  for  irrigating  the  riparian  land,  although 
such  use  may  appreciably  diminish  the  flow  down  to  the  lower 

riparian   proprietor Of   course,    there    will   be    great 

dilhculty  in  many  cases  to  determine  what  is  such  reasonable 
use;  and  'what  is  such  reasonable  use  is  a  question  of  fact, 
and  depends  upon  the  circumstances  appearing  in  each  par- 
ticular case.'  ....  The  larger  the  number  of  riparian  pro- 
prietors whose  rights  are  involved,  the  greater  will  be  the 
difficulty  of  adjustment.  In  such  a  case  the  length  of  the 
stream,  the  volume  of  water  in  it,  the  extent  of  each  owner- 
ship along  the  banks,  the  character  of  the  soil  owned  by  each 
contestant,  the  area  sought  to  be  irrigated  by  each — all  these 
and  many  other  considerations  must  enter  into  the  solution 
of  the  problem;  but  one  principle  is  surely  established,  name- 
ly, that  no  proprietor  can  absorb  all  the  water  of  the  stream 
so  as  to  allow  none  to  flow  down  to  his  neighbor."  For  the 
protection  of  the  rights  of  the  several  riparian  proprietors 
it  has  even  been  held  that  a  court  of  equity  may  in  a  proper 
case  apportion  the  flow  of  the  stream,  after  the  natural  wants 
of  the  several  proprietors  have  been  satisfied,  in  such  a  man- 
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ner  as  may  seem  equitable  and  just  under  the  circumstances: 
Harris  v.  Harrison,  93  Cal.  676,  680,  29  Pac.  326 ;  Wiggins  ^ 
V.  Muscupiabe  Water  Co.,  113  Cal.  182,  45  Pac.  160;  Smith 
V.  Corbit,  116  Cal.  587,  48  Pac.  725. 

2.  The  plaintiffs  admit  the  rule  that,  after  the  natural 
wants  of  all  the  riparian  proprietors  have  been  supplied,  each 
is  entitled  to  a  reasonable  use  of  the  water  for  irrigating  pur- 
poses, but  insist  that  the  exercise  of  the  right  must  be  limited 
to  the  tract  of  land  through  which  the  stream  flows  as  first 
segregated  and  sold  by  the  government  of  the  United  States, 
and  that,  even  in  such  a  case,  where  there  are  natural  barriers 
within  the  tract  which  would  prevent  a  portion  of  the  land 
from  deriving  any  benefit  from  the  flow  of  the  stream,  the 
portion  lying  beyond  the  barrier  should  be  excluded.  But, 
as  we  understand  the  law,  lands  bordering  on  a  stream  are 
riparian,  without  regard  to  their  extent.  After  a  consider- 
able search,  we  are  unable  to  find  any  rule  determining  when 
part  of  an  entire  tract  owned  by  one  person  ceases  to  be  ri- 
parian. The  discussions  in  the  books  are  restricted  to  a 
definition  of  riparian  proprietors  and  their  respective  rights. 
A  riparian  proprietor  is  one  whose  land  is  bounded  by  a  natu- 
al  stream,  or  through  whose  land  it  flows,  and  riparian  rights 
are  those  which  he  has  to  the  use  of  the  water  of  the  stream. 
They  are  derived  entirely  from  the  ownership  of  the  land,  and 
not  from  its  area  or  the  source  of  its  title.  Mr.  Angell  re- 
marks: "The  owners  of  watercourses  are  denominated  by  the 
civilians  'riparian  proprietors,'  and  the  use  of  the  same  signifi- 
cant and  convenient  term  is  now  fully  introduced  into  the 
common  law":  Angell  on  Watercourses,  6th  ed.,  sec.  10. 
Gould  says:  "Riparian  rights  proper  depend  upon  the  owner- 
ship of  land  contiguous  to  the  water":  Gould  on  Waters,  3d 
ed.,  sec.  148.  And  Kinney  says  that  "the  rights  of  riparian 
proprietors  are  such  as  grow  out  of,  or  are  connected  with, 
their  ownership  of  the  banks  of  the  ^®  streams  and  rivers": 
Kinney  on  Irrigation,  sec.  57.  And,  again  (section  58)  : 
**Whether  riparian  rights  attach  or  not,  the  principal  question 
depends  upon  the  ownership  of  the  land  which  is  contiguous 
to  and  touches  upon  the  water.  And  as  to  whether  the  land 
is  in  actual  contact  with  the  flow  of  the  stream,  whether  that 
contact  be  lateral  or  vertical,  it  is  necessary  that  it  should 
exist."  Bouvier  defines  riparian  proprietors  as  "those  who 
own  land  bordering  upon  a  watercourse,"  Mr.  Long,  in  his 
recent  work  on  Irrigation,  in  discussing  this  question,  says: 
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"Some  questions  have  been  raised  as  to  what  lands  are  to  be 
considered  riparian,  within  the  sense  of  the  preceding  section. 
Literally,  of  course,  riparian  lands  are  lands  bordering  upon 
a  stream,  but  it  is  sometimes  a  question  as  to  how  far  back 
from  the  stream  the  land  may  be  considered  riparian.  There 
is  rery  little  judicial  authority  on  the  question.  It  is  plainly 
not  possible  to  define  the  distance  to  which  the  riparian  pro- 
prietor's right  to  use  the  water  for  irrigation  or  other  pur- 
poses extends,  but  this  will  depend  upon  the  circumstances  of 
each  case.  The  only  general  rule  that  can  be  laid  down  is 
that  the  distance  and  use  should  be  reasonable'*:  Long  on 
Irrigation,  sec.  14. 

It  would  seem,  therefore,  that  any  person  owning  land 
which  abuts  upon  or  through  which  a  natural  stream  of  water 
flows  is  a  riparian  proprietor,  entitled  to  the  rights  of  such, 
without  regard  to  the  extent  of  his  land,  or  from  whom  or 
when  he  acquired  his  title.  The  fact  that  he  may  have  pro- 
cured the  particular  tract  washed  by  the  stream  at  one  time, 
and  subsequently  purchased  land  adjoining  ft,  will  not  make 
him  any  the  less  a  riparian  proprietor,  nor  should  it  alone  be 
a  valid  objection  to  his  using  the  water  on  the  land  last  ac- 
quired. The  only  thing  necessary  to  entitle  him  to  the  right 
of  a  riparian  proprietor  is  to  show  that  the  body  of  land 
owned  by  him  *®  borders  upon  a  stream.  This  being  estab- 
lished, the  law  gives  to  him  certain  rights  in  the  water,  the 
extent  of  which  is  limited  and  controlled  less  by  the  area  of 
his  land  than  by  the  volume  of  water  and  the  effect  of  its  use 
upon  the  rights  of  other  riparian  proprietors.  By  virtue  of 
the  ownership  of  land  in  proximity  to  the  stream,  he  is  enti- 
tled to  a  reasonable  use  of  the  water,  which  is  defined  as  "any 
use  that  does  not  work  actual,  material,  and  substantial  dam- 
age to  the  common  right  which  each  proprietor  has,  as  lim- 
ited and  qualified  by  the  precisely  equal  right  of  every  other 
proprietor":  Kinney  on  Irrigation,  sec.  276.  In  the  deter- 
mination of  what  will  be  considered  such  a  use  in  a  particular 
case,  the  character  and  extent  of  the  land,  its  location,  and 
the  time  of  acquiring  the  title  may  all  become,  and  are,  no 
doubt,  important  factors  to  be  considered;  but  they  are  not 
controlling,  and  each  case  must  depend  entirely  upon  its  own 
facts  and  circumstances.  The  case  of  Boehmer  v.  Big  Eock 
Irr.  List.,  117  Cal.  19,  48  Pac.  908,  would  seem  to  make  thi 
extent  of  riparian  rights  depend  upon  the  source  of  title, 
rather  than  the  fact  of  title;  but  in  Alta  Land  etc.  Co.  v. 
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Hancock,  85  Cal.  219,  20  Am.  St.  Eep.  217,  24  Pac.  645,  it 
was  expressly  held  that  all  land  bordering  upon  a  streanj 
which  is  held  by  the  same  title — in  that  instance  consisting 
of  twelve  hundred  and  eighty  acres — is  riparian,  and  no  dis- 
tinction was  made  on  account  of  the  source  of  title.  Again, 
in  Wiggins  v.  Muscupiabe  Water  Co.,  113  Cal.  182,  54  Am.  St. 
Eep.  337,  45  Pac.  160,  and  Bathgate  v.  Irvine,  126  Cal.  135^ 
77  Am.  St.  Eep.  158,  58  Pac.  442,  the  right  of  a  riparian  pro- 
prietor to  use  the  waters  of  a  stream  for  irrigation  was  limited 
to  the  watershed.  But,  as  we  understand  these  cases,  the 
court  in  each  instance  was  determining  the  rights  of  the  par- 
ties then  before  it,  and  not  attempting  to  lay  down  an  inflexi- 
ble rule  as  a  guide  in  all  cases.  Nothing  '*^  more  was  held 
or  decided  than  that  under  the  claim  alone  of  riparian  rights 
the  owner  of  land  cannot,  to  the  injury  of  another  riparian 
proprietor,  take  the  water  beyond  the  watershed,  or  onto  lands; 
held  hy  a  title  different  from  the  title  of  those  through  which 
the  stream  flows;  and  this  all  will  concede.  The  right  to 
make  a  reasonable  use  of  the  water  of  a  stream  is  a  right  of 
property,  depending  on  the  ownership  of  the  land  abutting 
on  or  through  which  the  stream  flows;  and  whether  a  givea 
use  is  reasonable  or  not  is  a  question  of  fact,  to  be  deter- 
mined under  the  circumstances  of  each  particular  case.  The 
right  to  use  the  water  belongs  to  the  owner  of  the  land,  and 
the  extent  of  its  exercise  is  not  to  be  determined  by  the  area 
or  contour  of  his  land,  but  by  its  effect  upon  other  riparian, 
proprietors. 

A  reference  to  a  few  of  the  adjudged  cases  will  illustrate 
this  principle.  In  Norbury  v.  Kitchin,  9  Jur.,  N.  S.,  132,  the 
defendant,  a  riparian  proprietor,  erected  pumps  and  conduit 
pipes  to  conduct  the  water  of  a  stream  across  a  hill  into  a 
reservoir,  to  await  the  use  of  a  house  built  by  him  on  property 
he  bad  acquired  subsequently  to  his  riparian  property.  It 
was  held  that  the  question  whether  his  use  of  the  stream  was 
reasonable  under  all  the  circumstances  was  properly  left  to 
the  jury.  In  one  of  the  opinions  it  is  said:  "The  defendant 
has  built  himsielf  a  house  on  the  side  of  a  hill,  and  he  formed 
a  reservoir  to  supply  his  house  with  water  from  the  stream. 
This  exercise  of  his  right  seemed  somewhat  strong,  and  the 
plaintiff's  counsel  were  at  one  time  inclined  to  rely  upon  the 
distance  of  the  house  from  the  stream,  but,  probably,  upon 
reflection,  they  found  it  immaterial.  The  real  question  io 
the  case  is  whether  a  man  who  has  three  hundred  and  twenty- 
Am.   St  Rep.,  Vol.  LXXXVII^l 
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one  thousand  gallons  of  water  coming  down  to  him  can  com- 
plain if  ten  thousand  are  taken  before."    Elliot  v.  Fitch'burg 
R.  R.  Co.,  10  Cush.  191,  57  Aim.  Dec.  *^  85,  was  an  action 
to  recover  damnges  for  the  diversion  of  water  by  a  railroad 
company,  an  upper  proprietor,  for  the  use  of  its  locomotives, 
engines,  and  other  similar  purposes.     It    was    contended    at 
the  trial  that,  if  the  jury  were  satisfied  of  the  existence  of  the 
stream  and  the  diversion  of  the  water  by  the  defendant,  plain- 
tiff was  entitled  to  a  verdict  for  nominal  damage,  without 
proof  of  actual  damage;  but  the  presiding  judge  instructed 
the  jury  that,  unless  plaintiff  suffered  actual  perceptible  dam- 
age in  consequence  of  the  diversion,  the  defendant  was  not 
liable  in  the  action,  and  this  direction  was  held  to  be  right 
by  the  entire  court.     In  the  course  of  the  opinion,  Mr.  Chief 
Justice  Shaw  says:  "The  right  to  flowing  water  is  now  well 
settled  to  be  a  right  incident  to  property  in  the  land.     It  is 
a  right  publici  juris  of  such  character  that  whilst  it  is  common 
and  equal  to  all  through  whose  land  it  runs,  and  no  one  can 
obstruct  or  divert  it,  yet,  as  one  of  the  beneficial  gifts  of 
providence,  each  proprietor  has  a  right  to  a  just  and  reason- 
able use  of  it,  as  it  passes  through  his  land;  and  so  long  as 
it  is  not  wholly  obstructed  or  diverted,  or  no  larger  appro- 
priation of  the  water  running  through  it  is  made  than  a  just 
and  reasonable  use,  it  cannot  be  said  to  be  wrongful  or  in- 
jurious to  a  proprietor  lower  down.     What  is  such  a  just  and 
reasonable  use  may  often  be  a  difficult  question,  depending 
upon  various   circumstances.     To   take   a   quantity   of  water 
from  a  large  running  stream  for  agriculture  or  manufacturing 
purposes  would  cause  no  sensible  or  practical  diminution  of 
the  benefit  to  the  prejudice  of  a  lower  proprietor;  whereas^ 
taking  the  same  quantity  from  a  small  running  brook  passing 
through  many  farms  would  be  of  great  and  manifest  injury 
to  those  below,  who  need  it  for  domestic  supply,  or  watering 
•cattle;  and  therefore  it  would  be  an  unreasonable  use  of  the 
water,  and  an  action  would  lie  in  the  latter  case,  and  not  in 
the  former.     It  is,  therefore,  ^'^  to  a  considerable  extent,  a 
question  of  degree.     Still  the  rule  is  the  same,  that  each  pro- 
prietor has  a  right  to  a  reasonable  use  of  it,  for  his  own  bene- 
fit, for  domestic  use,  and  for  manufacturing  and  agricultural 
purposes.'* 

In  Gardwood  v.  New  York  Cent.  etc.  R.  R.  Co.,  83  N.  Y. 
400,  38  Am.  Rep.  400,  a  riparian  proprietor  was  allowed  to 
maintain  an  action  to  recover  damages  against  a  railroad  com- 
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pany  for  diverting  the  waters  of  a  stream  and  conveying  them 
by  pipes  to  reservoirs,  where  its  locomotives  were  supplied 
with  water,  the  proof  showing  that  the  water  so  diverted  was 
sufficient  "to  perceptibly  reduce  the  volume  of  water"  in  the 
stream,  and  to  "materially  reduce  or  diminish  the  grinding 
power  of  plaintiff's  mill,"  in  consequence  of  which  he  sus- 
tained damage  to  a  substantial  amount.  In  Gillis  v.  Chase, 
67  ¥.  H.  161,  68  Am.  St.  Eep.  645,  31  Atl.  18,  it  is  held  that 
a  riparian  owner  is  not  liable  for  a  reasonable  use  of  water 
passing  his  land,  whether  for  his  own  purposes  or  for  sale  to 
others,  and  the  reasonableness  of  his  use  is  a  question  of  fact. 
In  this  case  it  is  said:  "Each  riparian  proprietor  having  the 
right  to  a  just  and  reasonable  use  of  the  water  as  it  passes 
through  and  along  his  land,  it  is  only  when  he  transcends  his 
right  by  an  unreasonable  and  unauthorized  use  of  it  that  an 
action  will  lie  against  him  by  another  proprietor  whose  com- 
mon and  equal  right  to  the  flow  and  enjoyment  of  the  water 
is  thereby  injuriously  affected.  And  as  the  reasonableness  of 
the  use  is,  to  a  considerable  extent,  a  question  of  degree,  and 
largely  dependent  on  the  circumstances  of  each  case,  it  is  to 
be  judged  of  by  the  jury,  and  must  be  determined  at  the  trial 
term  as  a  mixed  question  of  law  and  fact."  In  Fifield  v. 
Spring  Valley  Waterworks,  130  Gal.  553,  62  Pac.  1054,  it 
was  held  by  the  supreme  court  of  California  that  a  lower  ri- 
parian proprietor  who  is  not  injured  by  the  diversion  of  water 
by  a  corporation  conducting  and  carrying  on  the  '**  business 
of  supplying  the  inhabitants  of  a  city  with  water,  cannot  re~ 
strain  such  diversion.  In  TJlbricht  v.  Eufaula  Water  Co.,  86 
Ala.  587,  11  Am.  St.  Eep.  72,  6  South.  78,  a  riparian  proprie- 
tor iiled  a  bill  to  enjoin  the  diversion  of  water  from  the  stream 
by  an  upper  riparian  proprietor,  a  water  company,  for  the  use 
of  its  waterworks,  constructed  to  supply  the  inhabitants  of  a 
city  with  water.  The  testimony  in  the  case  established  that 
the  diversion  of  water  for  the  purpose  mentioned  would  result 
in  a  sensible  diminution  in  the  flow  of  the  stream  itself  in 
the  dry  season  or  summer  months,  but  that  the  complainant 
was  making  no  particular  use  of  the  stream,  and  therefore 
suffered  no  special  damage  by  the  act  of  the  defendant;  and 
it  was  held  that,  as  the  defendant  was  taking  the  water  for 
the  purpose  of  supplying  the  wants  of  a  neighboring  town, 
and  not  returning  it  to  its  natural  channel,  the  plaintiff  was 
entitled  to  an  injunction  in  vindication  "of  his  rights,  without 
any  special  proof  of  damages;  but,  as  he  was  not  making  any 


644  Amebican  State  Reports,  Vol.  87.        [Oregon, 

particular  use  of  the  water,  the  injunction  should  be  so  framed 
as  only  to  restrain  its  use  "to  the  sensible  injury  or  damage  of 
the  complainant  for  any  purpose  for  which  he  may  now  or 
in  the  future  have  use  for  it." 

3.  It  is  apparent,  therefore,  that  the  rule  so  often  stated 
and  reiterated  in  the  books,  that  a  riparian  proprietor  is  en- 
titled to  have  the  entire  flow  of  the  stream  come  down  to  his 
premises,  is  subject  to  the  important  limitation  that  an  upper 
riparian  proprietor  may  make  such  a  use  thereof  as  does  not 
work  any  actual,  material,  and  substantial  damage  to  the 
common  right  which  each  proprietor  has;  and  whether  a  pro- 
posed use  is  of  the  character  referred  to,  and  therefore  rea- 
sonable,* does  not  depend  so  much  upon  the  area  of  the  land 
of  the  offending  proprietor,  or  the  place  of  the  use,  as  upon 
the  effect  "***  it  has  upon  the  correlative  rights  of  the  other 
proprietors.  Under  this  doctrine  the  defendant  was  not  a 
wrongdoer  when  he  used  the  waters  of  the  stream  for  the  pur- 
pose of  irrigation,  nor  does  the  fact  that  his  land  lies  above 
the  level  thereof,  so  that  it  cannot  be  irrigated  by  means  of 
ditches  wholly  on  his  own  premises,  affect  his  right  to  the  use 
of  the  water  (Charnock  v.  Higuerra,  111  Cal.  473,  52  Am.  St. 
Rep.  195,  44  Pac.  171),  although  it  might  have  a  material 
bearing  upon  the  reasonableness  of  the  use,  if  that  question 
was  here  for  decision:  Gould  on  Waters,  3d  ed.,  sec.  217.  But 
there  is  no  reason  shown  by  this  record  why  the  defendant 
should  be  confined  in  the  use  of  the  water  to  any  particular 
portion  of  his  land.  The  amount  of  water  taken  and  used 
by  him  before  the  trial  was  not  sufficient  to  materially  injure 
the  plaintiffs,  or  to  interfere  in  any  substantial  way  with  their 
rights  as  riparian  proprietors.  There  seems  to  have  been 
abundant  water  left  in  the  stream  after  his  diversion  for  the 
use  of  all  the  other  riparian  proprietors. 

4.  There  is  some  conflict  in  the  authorities  as  to  whether 
a  riparian  proprietor  can  enjoin  the  use  of  water  for  the  irri- 
gation of  nonriparian  lands  without  showing  damage  (Modoc 
Livestock  Co.  v.  Booth,  102  Cal.  151,  36  Pac.  431;  Gould  v. 
Eaton,  117  Cal.  539,  49  Pac.  577;  Fifield  v.  Spring  Valley 
Waterworks,  30  Cal.  552,  62  Pac.  1054) ;  but  it  is  clear  that  a 
court  of  equity  will  not  restrain  the  use  of  water  by  a  riparian 
proprietor  to  irrigate  his  lands  unless  it  is  shown  that  such 
use  will  injure  the  other  riparian  proprietors:  Gould  on 
Waters,  3d  ed.,  sec.  214.  The  plaintiffs,  therefore,  were  not 
entitled  to  an  injunction  restraining  the  defendant  from  using 
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the  waters  of  the  stream  for  the  purpose  of  irrigation,  be- 
cause such  use  was  no  injury  to  them.  But  as  the  defendant 
has  set  up  in  his  answer,  and  attempted  ***  to  maintain  by 
his  testimony,  the  absolute  right  to  sufficient  water  to  irrigate 
his  land,  regardless  of  the  effect  it  may  have  upon  the  other 
proprietors,  the  plaintiffs  are  entitled  to  such  a  decree  as 
will  prevent  his  use  from  ripening  into  an  adverse  title :  Gould 
on  Waters,  3d  ed.,  sec.  214;  Kinney  on  Irrigation,  sec.  329; 
TJlbricht  v.  Eufaula  Water  Co.,  86  Ala.  587,  6  South.  78; 
Newhall  v.  Ireson,  8  Cush.  595,  54  Am.  Dec.  790,  and  note. 
■  5.  It  is  suggested  that  the  court  ought  to  ascertain  and  fle- 
tormine  the  rights  of  the  respective  parties,  and  fix  them  in 
the  decree,  so  that  hereafter  there  may  be  no  controversy  con- 
cerning the  matter.  In  the  very  nature  of  things,  however, 
it  is  impossible  in  a  case  of  this  character  to  make  such  a  de- 
cree. The  rights  of  the  several  riparian  proprietors  are  equal, 
each  heing  entitled  to  but  a  reasonable  use  of  the  water  for 
irrigating  purposes,  and  what  constitutes  such  use  must  neces- 
sarily depend  upon  the  season,  the  volume  of  water  in  the 
stream,  the  area  and  character  of  the  land  which  each  ripa- 
rian proprietor  proposes  to  irrigate,  and  many  other  circum- 
stances; so  that  it  seems  to  us  there  is  no  basis  upon  which 
the  court  could  frame  any  other  decree  than  one  enjoining 
and  restraining  the  defendant  from  diverting  the  water  from 
the  stream  to  the  substantial  injury  of  the  present  or  future 
rights  of  the  plaintiffs,  and,  as  the  decree  of  the  court  below 
is  to  that  effect,  it  will  be  affirmed. 

ON    MOTIONS    FOR    REHEARING. 

BEAN",  C.  J.  6.  Both  parties  have  filed  petitions  for  re- 
hearing. The  plaintiffs  insist  that  the  court  erred  in  not 
holding  ^"^  that  the  right  of  a  riparian  proprietor  to  use  the 
waters  of  a  stream  for  irrigating  purposes  does  not  extend 
beyond  the  watershed,  or  to  lands  not  first  segregated  and 
sold  by  the  government.  This  question  was  examined  with 
great  care  before  the  opinion  was  formulated.  No  authori- 
ties are  cited  or  arguments  advanced  in  the  petition  for  re- 
hearing not  then  fully  examined  and  considered,  and  there- 
fore the  conclusion  heretofore  reached  will  be  adhered  to. 

7.  The  defendant  contends  that  the  court  erred  in  affirming 
that  part  of  the  decree  which  restrained  him  from  using  the 
water  to  the  actual  and  perceptible  injury  of  the  plaintiffs, 
and  in  not  decreeing  that  he  recover  costs  and  disbursements 
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in  the  court  below.  The  argument  is  that  since  the  court 
held  that  he  is  entitled  to  use  the  water  to  irrigate  all  his 
land  if  he  does  not  thereby  interfere  with  the  correlative 
rights  of  the  other  riparian  proprietors,  and  as  the  evidence 
did  not  show  that  he  had  actually  so  interfered  up  to  the  time 
of  the  trial,  the  complaint  should  have  been  dismissed.  This 
position  overlooks  the  fact  noted  in  the  original  opinion  that 
tho  defendant  sets  up  in  his  answer  an  absolute  right  to  divert 
two  thousand  six  hundred  and  seventy-five  inches  of  water 
from  the  stream,  and  had  actually  constructed  a  ditch  for  that 
purpose,  tapping  the  stream  one  and  one-half  or  two  miles 
above  his  premises,  through  which  he  was  threatening  to  take 
the  water  at  the  time  the  suit  was  commenced.  It  was  to  pre- 
vent any  future  contention  that  this  claim  or  the  use  of  the 
water  thereunder  had  ripened  into  an  adversg  right  as  against 
the  plaintiffs  that  the  decree  was  so  framed;  and  suc'i  a  de- 
cree is  manifestly  within  the  power  of  a  court  of  equity.  The 
fact  that  defendant  had  not  used  the  entire  amount  of  water 
up  to  the  time  of  the  trial,  and  that  plaintiffs  *^  did  not 
prove  actual  damage,  constitutes  no  objection  to  the  mainte- 
nance of  the  suit  or  the  form  of  the  decree :  Cache  La  Poudre 
Eeservoir  Co.  v.  Water  Supply  etc.  Co.,  27  Colo.  532,  62  Pac. 
420.  It  was  this  avowed  determination  of  the  defendant,  no 
doubt,  that  influenced  the  trial  court  to  decree  that  he  pay 
the  costs,  and  its  conclusion  will  not  be  disturbed,  as  there 
does  not  seem  to  have  been  any  abuse  of  discretion :  Dimmick 
V.  Rosenfeld,  34  Or.  101,  55  Pac.  100.  The  petitions  for  re- 
hearing are  therefore  denied. 


A  Biparian  Owner  has  a  right  to  the  reasonable  use  of  a  stream 
flowing  by  his  premises.  And,  as  all  other  owners  on  the  stream 
have  the  same  right,  the  right  of  none  is  absolute,  but  is  qualiflod 
by  the  right  of  the  others  to  have  the  stream  substantially  pre- 
served in  its  natural  size,  flow,  and  purity,  and  to  protection 
against  mnterial  diversion  or  pollution:  Strobel  v.  Kerr  Salt  Co.» 
164  N.  Y.  303,  79  Am.  St.  Rep.  64.3,  58  N.  E.  142;  Gehlen  v.  Knorr, 
101  Iowa,  700,  63  Am.  St.  Rep.  416,  70  N.  W.  757.  The  rights  of 
each  riparian  owner  are  subject  to  the  limitation  that  others  may 
have  a  reasonable  use  of  the  water  for  domestic,  agricultural, 
and  manufacturing  purposes:  Benton  v.  Johncox,  17  Wash.  277, 
61  Am.  St  Rep.  912.  49  Pac.  495;  Tennessee  Coal  etc.  Co.  v.  Hamil- 
ton, 100  Ala.  252,  46  Am.  St.  Rep.  48,  14  South.  167.  Whether 
a  use  is  reasonable  depends  upon  the  circumstances  of  each  case: 
White  V.  East  I.ake  Land  Co.,  96  Ga.  415,  51  Am.  St.  Rep.  141, 
23  S.  E,  393;  and  Is  a  question  for  the  jury:  Piatt  v.  Waterbury, 
72  Conn.  531.  77  Am.  St.  Rep.  2.35,  45  Atl.  1.54;  Strobel  r.  Kerr 
Salt  Co.,  164  N.  Y.  308,  79  Am.  St.  Rep.  643,  58  N.  E.  142. 
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Riparian  Right  Extends  to  all  Lands  bordering  upon  a  stream, 
whatever  its  extent:  Alta  Land  etc.  Co.  v.  Hancock,  85  Cal.  219, 
20  Am.  St.  Rep.  217,  24  Pac.  645.  However,  it  is  held  that  land 
situated  beyond  the  watershed  of  a  stream  is  not  riparian,  thou;4l> 
It  is  part  of  a  contiguous  tract,  some  of  which  is  riparian;  and 
that  the  owner  cannot,  under  the  sole  claim  of  riparian  right, 
take  the  water  beyond  such  watershed,  to  the  injury  of  another 
riparian  owner:  Bathgate  v.  Irvine,  12C  Cal.  135,  77  Am.  St  Rep. 
158,  58  Pac.  442. 

Costs  in  Chancery  Cases  are  ordinarily  In  the  discretion  of  the 
court:  Carroll  v.  Tomlinson,  192  111.  399,  85  Am.  St.  Rep.  344,  61 
N.  E.  484;  Guernsey  v.  Phinizy,  113  Ga.  898,  84  Am.  St.  Rep.  270^ 
39  S.  E.  402;  Pile  v.  Pedrick,  167  Pa.  St  296,  46  Am.  St  Rep. 
677,  31  Atl.  646,  647. 


STATE  V.  KNIGHTEN". 

[39  Or.  63,   64  Pac.  866.] 

RAPE— INDICTMENT-AGE  OF  ACCUSED.— It  Is  not  nec- 
essary to  allege  the  age  of  the_accused  in  an  indictment  for  rape^ 
under  a  statute  providing  that  if  any  person  over  a  stated  age 
shall  carnally  know  any  female  child  under  a  stated  age  he  shall 
be  guilty  of  rape.  If  the  accused  was  below  the  required  age. 
It  is  mere  matter  of  defense,     (p.  647.) 

RAPE— CORROBORATING  EVIDENCE.— A  conviction  for 
rape  may  be  sustained  on  the  uncorroborated  testimony  of  the 
prosecutrix,     (p.  648.) 

R.  G.  Smith  and  H.  D.  Norton,  for  the  appellant. 

D.  R.  N.  Blackburn,  attorney  general,  and  A.  E.  EeameSy. 
district  attorney,  for  the  state. 

**  BEAN,  C.  J.  1.  The  defendant  was  convicted  of  the 
crime  of  rape  by  carnally  knowing  a  female  child  under  the 
age  of  sixteen  years.  Objection  was  made  to  the  introduction 
of  any  testimony  for  the  state  on  the  ground  that  the  indict- 
mcDi  does  not  state  a  crime,  because  it  does  not  allege  that 
defendant  was  over  the  age  of  sixteen  years  when  it  was  al- 
leged to  have  been  committed.  The  statute  (Laws  1895,  p. 
67)  provides  that  "if  any  person  over  the  age  of  sixteen  years 
Bhall  carnally  know  any  female  child  under  the  age  of  sixteen 
years,"  etc.,  he  shall  be  deemed  guilty  of  rape.  It  is  argued 
that  under  this  statute  the  age  of  the  defendant  is  an  essen- 
tial ingredient  of  the  crime,  and  must  be  averred  in  the  in- 
dictment. But  as  we  understand  the  statute,  its  only  effect 
is  to  raise  the  age  of  capacity  of  the  male  from  fourteen,  as 
it  was  at  common  law,  to  sixteen  years.     At  common  law,  a 
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boy  under  fourteen  years  of  age  was  conclusively  presumed 
to  be  physically  incapable  of  committing  the  crime  of  rape, 
but  it  was  never  held  that  it  was  necessary  to  allege  the  age 
of  the  defendant  in  an  indictment  for  that  crime:  16  Am.  & 
Eng.  Ency.  of  Law,  1st  ed.,  315;  Commonwealth  v.  Scaunel, 
11  Cush.  547;  Sutton  v.  People,  145  111.  279,  34  K  E.  420; 
State  V.  Ward,  35  Minn.  182,  28  N.  W.  192.  Nor  is  it  neces- 
sary under  the  statute.  If  the  defendant  was  below  the  requi- 
site age,  it  is  a  matter  of  defense.  Mr.  Bishop  says  the  age 
of  the  defendant  need  not  be  set  out,  "though  the  statutory 
■words  are  'any  person  of  the  age  of  fourteen  years  and  up- 
ward, who  shall  have  carnal  knowledge.*  If  he  is  below  four- 
teen, it  is  simply  matter  for  defense":  Bishop  on  Statutory 
Crimes,  2d  ed.,  sec.  482.  The  statute  of  California  *^  pro- 
vided that  "any  person  of  the  age  of  fourteen  years  and  upward, 
who  shall  have  carnal  knowledge  of  any  female  child  under 
the  age  of  ten  years,  either  with  or  without  her  consent,  shall 
be  adjudged  guilty  of  the  crime  of  rape";  and  in  People  v. 
Ah  Yek,  29  Cal.  675,  it  was  held  that  an  indictment  silent  as 
to  the  age  of  the  defendant  was  good.  Mr.  Justice  Sawyer, 
speaking  for  the  court,  said:  "It  does  not  appear  upon  the 
face  of  the  indictment  that  defendant  was  under  fourteen 
jears  of  age,  and  we  see  no  better  reason  for  averring  that  he 
is  over  fourteen  than  in  any  other  criminal  case  for  averring 
that  the  party  charged  is  of  such  an  age  as  to  render  him  ca- 
pable in  law  of  committing  the  crime.  His  capacity  to  com- 
mit the  crime  is  as  much  an  element  in  the  crime  in  one  case 
as  in  the  other" :  See,  also.  People  v.  Wessel,  98  Cal.  352,  33 
Pac.  216.  The  statute  of  Vermont  also  made  it  an  offense 
punishable  the  same  as  rape  for  a  person  over  the  age  of  six- 
teen years  to  carnally  know  a  female  person  under  the  age 
of  fourteen  years,  with  or  without  her  consent;  and  in  State 
-V.  Sullivan,  68  Vt.  540,  35  Atl.  479,  it  was  held  that  it  was  not 
necessary  to  allege  in  the  indictment  the  age  of  the  defendant, 
but  that,  if  he  was  under  sixteen  years  of  age,  it  was  a  mere 
matter  of  defense.  We  are  of  the  opinion,  therefore,  that  the 
indictment  is  sufficient. 

2.  It  is  also  contended  that  there  is  no  evidence  corroborat- 
ing the  testimony  of  the  prosecutrix ;  but  in  a  -case  of  this 
character  the  uncorroborated  testimony  of  the  prosecutrix  is 
«ufficient  to  sustain  a  conviction,  because  she  is  in  no  sense 
*n  accomplice:  2  Roscoe's  Criminal  Evidence,  8th  ed.,  1122; 
Boddie  v.  State,  52  Ala.  395;  People  y.  Mayes,  66  Cal.  597, 
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56  Am.  Rep.  126,  6  Pac.  691.     It  follows  that  the  judgment 
of  the  court  below  must  he  affirmed,  and  it  is  so  ordered. 

An  Indictment  for  Rape  need  not  aver  the  age  of  either  of  the 
parties:  See  the  monographic  note  to  Smith  v.  State,  80  Am.  Dec. 
373.  Neither  need  it  specify  the  sex  of  the  defendant,  nor  that 
the  person  ravished  was  not  his  wife:  State  v.  Williamson,  22 
Utah.  248,  83  Am.  St.  Rep.  780,  62  Pac.  1022. 

A  Conviction  of  Rape  may  be  Sustained  by  the  uncorroborated 
testimony  of  the  prosecutrix:  Doyle  v.  State,  39  Fla.  155,  63  Am. 
St.  Rep.  159,  22  South.  272;  State  v.  Wilcox,  111  Mo.  569,  33  Am. 
St.  Rep.  551,  20  S.  W,  314;  Bond  v.  State,  63  Ark.  504,  58  Am. 
St.  Rep.  129,  39  S.  W.  554.  There  is  authority,  however,  to  the 
contrary:  See  the  monographic  note  to  Smith  v.  State,  80  Am. 
Dec.  369. 


BEOSNAN  V.  HAERIS. 

[39  Or.  148,  65  Pac.  867.] 

WATERS  AND  WATERCOURSES— RIGHT  TO  APPRO- 
PRIATE WATERS  OF  SPRINGS.— The  waters  of  a  perennial 
spring  are  subject  to  appropriation  In  the  same  manner  as  the 
waters  of  running  streams,    (p.  650.) 

W.  R.  King  and  F.  M.  Saxton,  for  the  appellant. 

Smith  &  Heilner,  for  the  respondent. 

149  BEAN",  C.  J.  This  is  a  suit  to  restrain  the  diversion  of 
and  interference  with  the  water  of  a  certain  spring  in  Malheur 
county,  known  as  "Fox  spring.*'  Prior  to  August  4,  1899, 
the  land  upon  which  it  is  situated  was  unoccupied  public  land 
of  the  United  States.  In  November,  1898,  the  plaintiff  cut 
a  ditch  or  trench  some  thirty  feet  long  through  the  rim  or 
embankment  inclosing  the  spring,  through  which,  in  April, 
1899,  he  conducted  its  waters  into  a  "kind  of  a  trail  or  swale 
that  the  snow  water  had  made  through  there,  and  run  it 
through  this  channel  to"  his  premises,  a  quarter  to  half  a  mile 
distant,  to  be  used,  and  which  was  used,  for  watering  stock 
and  other  purposes,  the  surplus  evaporating  or  disappearing 
in  the  ground  without  reaching  any  natural  watercourse.  In 
May,  1899,  he  filed  what  he  intended  to  be  a  notice  of  location 
of  all  the  waters  of  the  spring,  but  which  proved  insufficient 
for  want  of  a  definite  description,  and  soon  thereafter  con- 
tracted with  some  workmen  to  enlarge  and  develop  the  spring, 
and  lay  pipe  therefrom  to  his  premises,  so  as  to  preserve  all 
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the  water  for  use  during  the  summer  months,  when  it  was  his 
only  natural  supply.  Before,  however,  any  of  this  work  was 
done,  with  the  ^'^^  exception  of  opening  out  and  enlarging  the 
trench  previously  dug,  the  defendant  took  up  the  land  on 
which  the  spring  is  situated  as  a  homestead,  and  forbade 
plaintiff  from  taking  or  using  the  water  therefrom.  The  de- 
fendant, in  his  answer  and  testimony,  admits  the  existence 
of  the  spring,  and  says  ,that  at  the  time  he  entered  upon  the 
premises  there  was  about  an  inch  and  a  half  of  water  flowing 
from  it  through  an  opening  in  the  rim  or  embankment  down 
to  the  plaintiff's  premises.  The  court  below  decided  in  favor 
of  the  defendant,  holding  that  the  waters  of  the  spring  were 
not  subject  to  appropriation,  for  the  reason  that  there  is  no 
natural  stream  flowing  therefrom,  and  it  is  not  tributary  to, 
nor  does  it  form  a  part  of,  any  natural  watercourse.  The  ar- 
gument is,  in  effect,  that  the  waters  of  a  perennial  spring  are 
not  subject  to  appropriation  unless  they  flow  in  a  natural 
channel  or  form  part  of  a  watercourse. 

There  seem  to  be  but  few  cases  in  which  the  rights  of  the 
appropriator  of  the  waters  of  such  a  spring,  as  against  a  sub- 
sequent grantee  of  the  government,  have  been  considered.  If 
the  waters  rise  to  the  surface,  so  as  to  form  a  stream,  it  may, 
of  course,  be  appropriated  (De  Necochea  v.  Curtis,  80  Cal. 
397,  20  Pac.  563,  22  Pac.  198),  even  by  the  construction  of 
ditches  up  to  the  spring:  Ely  v.  Ferguson,  91  Cal.  187,  27  Pac. 
587.  And  in  Cross  v.  Kitts,  69  Cal.  217,  10  Pac.  409,  58  Am. 
Rep.  558,  the  right  to  acquire  title  to  percolating  waters  by 
appropriation  is  recognized,  so  far,  at  least,  as  to  entitle  the 
grantee  of  the  water  right  to  hold  the  same  against  a  subse- 
quent grantee  of  the  mining  claim  on  which  the  water  was 
brought  to  the  surface.  But  it  was  subsequently  held  that 
no  right  can  be  acquired  by  appropriation  to  the  waters  of 
a  spring  formed  by  percolation:  Southern  Pac.  R.  R.  Co.  v. 
Dufour,  95  Cal.  615,  30  Pac.  783.  In  the  latter  case,  how- 
ever, the  question  was  as  to  the  sufficiency  of  an  *•**  alleged 
appropriation  of  water  on  state  land  under  the  statute  of  Cali- 
fornia, and  may,  perhaps,  on  that  ground,  be  distinguished 
from  the  case  in  hand.  A  decision  directly  in  point  is  that 
of  Sullivan  v.  Northern  Spy  Min.  Co.,  11  Utah,  438,  40  Pac. 
709,  in  which  it  is  held  that  the  discoverer  of  a  flow  of  per- 
colating water  on  public  lands  may,  by  digging  wells  and  im- 
proving them,  and  constantly  using  the  water  for  beneficial 
purposes,  acquire  a  right  to  take  it  from  such  wells  as  against 
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one  who,  by  subsequent  location,  acquires  title  to  the  land. 
The  principle  upon  which  this  decision  is  grounded  is  that, 
where  one  goes  upon  public,  unoccupied  land  of  the  United 
States,  and  diverts  the  water  thereon  from  its  natural  source, 
and  puts  it  to  some  beneficial  use,  he  thereby  acquires  a  right 
(which  has  been  recognized  by  the  legislation  of  Congress: 
JJ.  S.  Eev.  Stats.,  sees.  2339,  2340)  to  continue  such 
diversion  and  use  as  against  a  subsequent  settler  upon  the 
land;  and  it  is  unimportant  whether  the  diversion  is  from  a 
natural  watercourse,  or  a  spring,  or  a  well  formed  by  perco- 
lation. Whatever  doubt  may  exist  elsewhere  upon  the  ques- 
tion, it  would  seem  that  the  right  to  make  suoh  an  appro- 
priation of  waste,  spring,  or  seepage  water  finds  recognition 
in  the  legislation  of  this  state.  The  act  of  1893  (Laws  1893, 
p.  150),  governing  the  right  of  priority  to  waste,  spring,  and 
seepage  waters,  provides  that  all  ditches  now  constructed,  or 
hereafter  to  be  constructed,  for  the  purpose  of  utilizing  the 
waste,  spring,  or  seepage  waters  of  the  state,  shall  be  gov- 
erned by  the  same  laws  relating  to  priority  of  right  as  ditches 
constructed  for  the  purpose  of  utilizing  the  waters  of  running 
streams.  Under  this  provision  there  would  seem  to  be  no 
distinction  between  the  right  to  appropriate  the  waters  of 
running  streams  and  those  of  springs.  The  decree  of  the 
court  below  is  therefore  reversed,  and  one  will  be  entered 
here  in  plaintiff's  favor. 


Springs  of  Water  are  of  two  classes:  those  which  are  fed  by 
the  seeping  of  water  through  the  surrounding  earth,  and  those 
which  are  formed  by  the  breaking  out  upon  the  surface  of  a  defi- 
nite underground  watercourse.  The  latter  are  governed  by  the 
same  rules  of  law  as  are  surface  streams:  Metcalf  v.  Nelson,  8  S. 
Dak.  87,  .59  Am.  St.  Rep.  746,  65  N.  W.  911.  The  owner  of  land 
upon  which  a  spring  Is  located  that  creates  a  stream  accustomed 
to  flow  through  the  land  of  others  has  only  the  rights  of  a  ripa- 
rian owner,  and  cannot  divert  the  water  from  Its  channel  to  sup- 
ply a  citv:  T/ord  v.  Meadowville  Water  Co..  135  Pa.  St.  122.  20  Am. 
St.  Rep.  864.  19  Atl.  1007.  See,  also.  Strait  v.  Brown,  16  Nev.  817, 
40  Am.  Rep.  497. 

On  Percolating  Waters  In  general,  see  the  monographic  note  to 
Wheelock  v.  Jacobs,  67  Am.  St.  Rep.  663-672;  Miller  v.  Black 
Rock  etc.  Imp.  Co..  99  Va.  747.  86  Am.  St  Rep.  924.  40  8.  B.  27. 
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MOSIER  y.  OREGON  NAVIGATION  COMPANY. 

[39  Or.  256,  64  Pac.  453.] 

LATERAL  SUPPORT  —  RAILROADS.  —  If  a  railroad  com- 
pany,  while  excavating  on  its  own  land  or  right  of  way,  removes 
the  lateral  support  of  adjoining  land,  to  t^e  Injury  thereof.  It  is 
liable  to  the  owner  thereof,  without  proof  of  negligence,    (p.  652.) 

Cotton,  Te^  &  Minor,  for  the  appellant. 

A.  S.  Bennett,  for  the  respondent. 

**''  BEAN,  C.  J.  This  is  an  action  to  recover  damages 
caused  by  a  portion  of  the  plaintiff's  land  sliding  into  an  ex- 
cavation made  by  the  defendant  company  in  the  repair  of  its 
railroad.  The  verdict  and  judgment  were  for  the  plaintiff, 
and  defendant  appeals. 

The  facts,  so  far  as  material,  may  be  briefly  stated  thus: 
In  June,  1897,  the  defendant,  desiring  to  straighten  or  change 
its  track  through  the  premises  of  the  plaintiff,  obtained  a 
deed  from  her  for  a  new  right  of  way.  Thereafter,  in.  mak- 
ing the  proposed  change,  a  cut  or  excavation  was  made  in 
the  right  of  way  so  acquired,  from  twenty-five  to  forty  feet 
in  depth,  through  the  foot  of  a  hUl  or  steep  incline.  It  is 
alleged  that,  without  taking  any  precaution  to  prevent  the 
plaintiff's  land  from  sliding  into  such  excavation,  the  defend- 
ant negligently  and  carelessly  fired  heavy  blasts  in  the  vicin- 
ity, whereiby  one  and  one-half  acres  of  her  land  were  made  to 
slide  into  and  toward  the  excavation,  another  tract  was  un- 
dermined, access  from  one  part  of  her  premises  to  another 
was  cut  off,  and  a  valuable  spring  of  water  destroyed.  The 
defendant  in  its  answer  denies  the  negligence  charged,  alleges 
that  its  road  was  constructed  in  a  careful  and  prudent  man- 
ner, and  pleads  that  plaintiff  is  estopped  by  her  deed  from 
claiming  any  damages  on  account  of  the  injuries  mentioned. 
The  court  below  ruled  that  plaintiff  could  not  recover  without 
proof  of  negligence,  but  denied  defendant's  motion  for  a  non- 
suit on  the  ground  that  no  such  proof  was  offered  or  ad- 
mitted. This  ruling  and  the  refusal  to  give  certain  instruc- 
tions on  the  subject  of  negligence  constitute  the  errors  relied 
on  for  reversal  of  the  judgment. 

The  questions  thus  raised  are  unimportant  if  the  rule  is, 
as  contended  by  the  plaintiff,  that  the  defendant's  ^^  lia- 
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bility  for  removing  the  lateral  supports,  of  her  land  is  abso- 
lute, and  independent  of  any  question  of  negligence.  It  is 
familiar  law  that  an  owner  of  land  is  entitled  to  have  it  re- 
main in  the  state  in  which  it  was  placed  by  nature,  supported 
and  protected  by  adjoining  soil.  This  right  of  lateral  sup- 
port, as  it  is  called,  is  a  right  of  property  annexed  to  the 
land,  to  which  the  owner  is  as  much  entitled  as  to  the  land 
itself.  If  an  adjoining  proprietor,  in  excavating  on  his  own 
land,  removes  such  support,  to  the  injury  of  his  neighbor's 
soil,  he  is  liable  in  an  action  therefor,  without  proof  of  negli- 
gence :  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  229 ;  3  Suther- 
land on  Damages,  147;  Jones  on  Easements,  sec.  585;  Tiede- 
man  on  Eeal  Property,  2d  ed.,  sec.  618;  10  Eng.  Eul.  Cas. 
157;  Gilmore  v.  Driscoll,  12«  Mass.  199,  23  Am.  Eep.  312. 

There  is  a  conflict  in  the  authorities  as  to  whether  this 
rule  applies  to  railroad  companies  in  constructing  their  roads 
over  a  right  of  way  acquired  by  condemnation  or  grant,  but 
we  believe,  with  Mr.  Elliott,  that  "the  weight  of  authority, 
however,  in  accordance  with  what  seems  to  us  the  better 
reason,  is  to  the  effect  that  the  destruction  of  such  lateral 
support  by  excavating  on  the  company's  own  land  so  near  that 
of  the  adjoining  owner  as  to  cause  his  land  to  slide  into  the 
excavation  is  a  taking  for  which  he  is  entitled  to"  compensa- 
tion, regardless  of  any  question  of  negligence  on  the  part  of 
the  railroad  company" :  3  Elliott  on  Eailroads,  1406.  Mr. 
Lewis,  in  discussing  this  question,  says:  "If,  in  the  execu- 
tion of  public  works  under  authority  of  law,  excavations  are 
made,  and  the  soil  of  an  individual  gives  way  in  consequence 
of  being  deprived  of  its  lateral  support,  there  is  a  taking  to 
the  extent  of  such  deprivation,  and  the  individual  is  entitled 
to  compensation  for  the  resulting  damage.  The  right  oi 
lateral  support  is  a  part  of  his  property  in  the  land,  as  much 
so  as  his  right  of  user  or  of  exclusion.  When  he  ''^^^  is  de- 
prived of  it,  his  property  is  taken  just  as  much  as  if  his 
property  was  invaded":  1  Lewis  on  Eminent  Domain,  2d  ed., 
sec.  151.  The  doctrine  is  very  clearly  stated  in  McCullough 
V.  St.  Paul  etc.  Ey.  Co.,  52  Minn.  12,  17 ,  53  N.  W.  802,  803. 
In  that  case  the  railroad  company  had  acquired  a  right  of 
way  for  its  road  over  land  belonging  to  one  Oswald,  by  con- 
demnation. Thereafter  Oswald  subdivided  his  property  into 
lots  and  blocks,  and  the  plaintiff  became  the  owner  of  two 
lots  adjoining  the  right  of  way.  In  constructing  its  line  along 
the  side  of  one  of  these  lots,  the  company  excavated  the 
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earth  to  the  depth  of  some  twenty  feet,  without  constructing 
an  adequate  lateral  support  to  the  adjacent  soil,  in  conse- 
quence of  which  the  earth  from  one  of  the  lots  fell  into  the 
excavation,  and  on  the  other  sunk  to  a  considerable  extent, 
for  which  he  brought  an  action  against  the  company.  The 
trial  court  held  that  plaintiff  could  not  recover,  but,  on  appeal, 
the  judgment  was  reversed,  the  appellate  court  holding  that 
the  defendant,  to  justify  its  removal  of  the  lateral  support 
of  plaintiff's  soil,  must  show  a  right  to  do  so,  acquired  either 
by  condemnation  or  purchase,  and  that  the  right  acquired  by 
condemnation  did  not  permit  it  to  remove  the  soil  adjoining 
its  right  of  way,  either  by  taking  away  the  natural  lateral 
support  or  otherwise.  Mr.  Chief  Justice  Gilfillan,  speaking 
for  the  court,  says:  "To  justify  itself,  the  company  must 
stand  on  this  proposition,  no  other  will  suffice:  That,  having 
acquired  the  right  to  a  strip  one  hundred  feet  wide  on  which 
to  construct  and  maintain  its  railroad  it  may,  wherever  exca- 
vating may  be,  or  at  any  time  may  become,  necessary  or  ex- 
pedient and  prudent  in  constructing  its  road,  measure  the 
one  hundred  feet  at  the  bottom  of  the  excavation,  instead 
of  on  the  original  surface  of  the  ground,  and  may  maintain 
the  slopes  on  the  adjoining  land  instead  of  on  its  own  strip, 
unless  the  owner  shall  see  fit  to  build  a  ^***®  retaining  wall 
to  keep  his  land  in  place.  The  proposition  would  apply  as 
well  to  fills  and  embankments,  where  necessary,  expedient,  or 
prudent,  and,  if  sound,  would  justify  the  company  in  claim- 
ing that  it  might  measure  the  one  hundred  feet  at  the  top 
of  the  embankment,  leaving  its  slopes  to  rest  on  the  soil  of 
the  adjoining  owner,  unless  he  should  build  a  wall  to  prevent 
it.  In  either  case,  it  would  be  constructing  and  maintain- 
*ing  the  railroad,  not  on  the  strip  taken  for  the  purpose,  but 
in  part,  at  least,  on  the  adjoining  land,  and  that  would  be  a 
taking  requiring  compensation  to  justify  it." 

In  Eoushlange  v.  Chicago  etc.  Ey.  Co.,  115  Ind.  106,  17  N. 
E.  198,  the  company  acquired  by  purchase  a  right  of  way 
across  the  plaintiff's  land.  In  the  construction  of  its  road,  it 
made  an  emibankment  on  some  marshy  ground,  causing  an 
upheaval  of  the  land  adjoining  the  right  of  way,  and  render- 
ing several  acres  worthless.  It  was  held  that  the  plaintiff 
might  recover  without  charging  negligence,  the  court  saying: 
*'The  general  rule  is  that,  in  the  construction  of  its  road 
upon  an  acquired  right  of  way,  a  railway  company  is  not  liable 
i)eyond  the  compensation  assessed  or  agreed  upon,  where  such 
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compensatiou  is  fixed  prior  to  the  building  of  the  road,  unless 
it  is  guilty  of  negligence  in  such  construction.  That  rule, 
however,  must  be  limited  to  cases  where  the  railway  is  con- 
structed upon  and  within  the  limits. of  the  right  of  way  so 
acquired.  Clearly,  if  a  railway  company  should  condemn  or 
purchase  a  right  of  way  of  a  certain  width,  and  pay  the  dam- 
ages assessed  or  agreed  upon  as  resulting  from  the  construc- 
tion of  its  road  upon  that  strip,  it  could  not  successfully 
claim  the  right  to  so  construct  its  road  as  to  cover  land  out- 
side of  the  limits  of  such  strip  without  the  payment  of  addi- 
tional compensation  or  additional  damages  resulting  from 
such  construction.  If  that  were  so,  the  company  might  con- 
demn a  strip  of  land  ^^^  twenty  feet  wide,  and  in  the  build- 
ing and  maintenance  of  high,  and  necessarily  wide,  embank- 
ments, cover  and  occupy  a  strip  fifty  or  one  hundred  feet 
wide,  without  the  payment  of  compensation  or  damages  re- 
sulting from  such  occupancy.  The  real  question  in  the  case 
before  us  is  not  one  of  negligence,  but  of  an  encroachment 
upon  land  outside  of  the  company's  right  of  way.'*  In  Rich- 
ardson v.  Vermont  Cent.  E.  E.  Co.,  25  Vt.  465,*  60  Am.  Dec. 
283,  the  defendant  in  constructing  its  railroad  made  an  exca- 
vation upon  its  own  land,  but  so  near  the  line  of  plaintiffs* 
adjoining  land  that  the  soil  slid  into  the  excavation,  and  de- 
fendant was  held  liable  for  the  injury  plaintiffs  suffered  there- 
by, regardless  of  the  question  of  negligence.  The  following 
authorities  are  to  the  same  effect:  Jones  on  Easements,  sec. 
596;  Larson  v.  Metropolitan  St.  Ey.  Co.,  110  Mo.  234,  19 
S.  W.  416,  33  Am.  St.  Eep.  439,  467,  note;  G.  B.  etc.  Ey. 
Co.  V.  Eagles,  9  Colo.  544,  13  Pac.  696;  Williams  v.  Natural 
Br,  Eoad  Co.,  21  Mo.  580;  Baltimore  etc.  E.  E.  Co.  v.  Eeaney, 
42  Md.  117;  Costigan  v.  Pennsylvania  E.  E.  Co.,  54  N.  J.  L. 
233,  23  Atl.  810. 

The  cases  of  Horstman  v.  Covington  etc.  E.  E.  Co.,  18  B. 
Mon.  218,  and  Boothby  v.  Androscoggin  etc.  E.  E.  Co.,  51 
Me.  318,  are  authority  for  the  proposition  that  a  railway  com- 
pany is  not  liable  to  an  adjacent  proprietor  for  an  injury 
caused  by  the  sliding  of  his  soil  into  an  excavation  made  by 
the  company  in  the  construction  of  its  road,  the  court  in 
the  latter  case  saying  that  the  "principle  of  the  common  law 
that  a  man  must  not  dig  so  near  the  land  of  another  as  there- 
by to  withdraw  the  natural  support  of  the  soil,  ....  does 
not  apply  to  excavations  made  in  pursuance  of  a  license,  and 
a  license  from  the  legislature,  if  within  its  constitutional  lim- 
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its,  affords  as  ample  protection  as  a  license  from  the  injured 
party."  Both  these  cases  seem  to  overlook  the  fact  that  the 
destruction  of  the  lateral  support,  and  consequent  sliding  '-'"^ 
of  the  adjacent  soil,  is  as  much  a  taking  of  the  soil  as  if  the 
company  had  actually  occupied  it,  and  it  is  therefore  not  with- 
in the  "constitutional  limits"  of  the  legislature  to  liccntJO  a 
railroad  company  or  anyone  else  to  remove  such  support  with- 
out an  equivalent,  as  required  by  the  constitution.  Nor  are 
the  damages  for  such  an  injury  included  either  in  a  grant 
from  the  owner  of  a  right  of  way  or  in  a  judgment  of  con- 
demnation. The  assessment  of  damages  for  the  right  of  way, 
or  a  grant  for  such  purpose,  includes  the  value  of  the  land 
itself,  as  well  as  all  incidental  injury,  inconvenience,  or  dam- 
age incurred  or  liable  to  be  incurred  by  the  proper  construc- 
tion and  use  of  the  road,  or  by  any  acts  necessary  to  such 
proper  construction  and  use  (Rorer  on  Railroads,  324),  but 
not  for  a  physical  invasion  of  the  soil  outside  of  the  right 
of  way. 

A  leading  case  upon  the  question  as  to  what  constitutes  a 
taking,  within  the  meaning  of  the  constitution,  is  that  of 
Eaton  V.  Boston  etc.  R.  R.  Co.,  51  N.  H.  504,  12  Am.  Rep. 
147,  an  action  for  injury  to  plaintiff's  land  from  the  waters 
of  an  adjacent  river,  in  times  of  freshet,  flowing  through  a 
cut  made  by  the  railroad  company,  thereby  flooding  the  land, 
and  bringing  down  and  lodging  upon  it  quantities  of  earth 
and  stone.  It  was  conceded  in  the  case  that  "if  the  cut 
through  the  ridge  had  been  made  by  a  private  land  owner, 
who  had  acquired  no  rights  from  the  plaintiff  or  from  the 
legislature,  he  would  be  liable  for  the  damages  sought  to  be 
recovered  in  this  action."  The  vital  question,  then,  was 
whether  the  injuries  complained  of  amounted  to  a  taking  of 
the  plaintiff's  property  within  the  constitutional  meaning  of 
those  terms,  and  the  court  held,  in  an  elaborately  considered 
opinion,  which  examines,  classifies,  and  analyzes  nearly,  if  not 
quite,  all  the  cases  on  the  subject  then  extant,  that  the  plain- 
tiff was  entitled  to  recover,  and  that  the  injury  to  his  land 
was  a  taking,  within  the  meaning  of  the  constitution,  ^®*  not 
compensated  for  in  the  assessment  for  a  right  of  way  over  his 
premises,  nor  justified  by  the  legislative  authority  under 
which  the  defendant  was  acting:  See,  also,  1  Lewis  on  Emi- 
nent Domain,  2d  ed.,  sec.  55  et  seq.;  Randall  on  Eminent 
Domain,  sees.  150,  151.  It  follows  from  these  views  that  the 
deed  from  plaintiff  to  defendant  for  the  right  of  way  over 
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her  premises  does  not  exempt  the  company  from  liability  for 
an  injury  to  her  land  caused  by  the  removal  oi  the  lateral 
support  thereto,  and  that  she  is  entitled  to  recover  such  dam- 
ages as  she  may  have  sustained  thereby,  regardless  of  the 
question  of  negligence.  The  judgment  of  the  court  below  is 
therefore  affirmed. 


The  Bight  of  Lateral  Support,  and  the  remedies  for  Its  viola- 
tion, are  discussed  in  the  monographic  note  to  Larson  v.  Metro- 
politan St.  Ry.  Co.,  33  Am.  St.  Rep.  446-476.  The  right  of  lateral 
support  is  an  absolute  right  of  property,  and  the  owner  has  a 
legal  remedy  against  one  who  removes  the  natural  support  of  the 
soil,  which  is  based,  not  upon  negligence,  but  upon  the  violation 
of  the  right  of  property:  Scultz  v.  Bower,  57  Minn.  493,  47  Am. 
St.  Rep.  630,  59  N.  W.  631.  To  excavate  on  one's  land  so  as  to 
deprive  the  land  of  his  neighbor  of  lateral  support  Is  negligence, 
unless  the  excavator  furnishes  the  support  required:  Green  v. 
Berge,  105  Gal.  52,  45  Am.  St.  Rep.  25,  38  Pac.  539. 


THIBAULT  V.  LENNON. 

[39  Or.  280,  64  Pac.  449.] 

APPELLATE  PRAGTICE— SUPPLYING  RECORD.-Under 
a  statute  authorizing  the  appellate  court  to  require  the  clerli  of  t^o 
court  below  to  certify  anything  omitted  from  the  transcript,  or  to 
dismiss  the  appeal  on  motion  of  respondent  for  such  omission  im- 
less  a  cross-motion  is  made  by  appellant  to  supply  the  defect,  a 
motion  to  dismiss  an  appeal  because  tlie  transcript  does  not  con- 
tain a  notice  of  appeal  should  not  be  granted,  where  such  omission 
Is  not  the  fault  of  the  appellant,  and  he  moves  the  court  that  the 
cl-erk  of  the  court  below  be  required  to  supply  such  notice,    (p.  658.) 

EXEMPTIONS— HOW  CLAIMED.— To  secure  the  benefit  of 
a  statute  of  exemptions,  the  debtor  must,  by  timely  Interposition, 
select  and  reserve  such  property  as  he  claims  to  be  exempt  when 
the  officer  seeks  to  take  it  in  satisfaction  of  his  writ.    (p.  658.) 

EXEMPTIONS— OUT  OP  WHAT  PROPERTY  MAY  RE 
CLAT^fED.— An  execution  debtor,  no  matter  what  other  property 
he  may  have,  has  a  right  to  select  and  claim  particular  property 
as  exempt  up  to  the  limit  fixed  by  the  statute,     (p.  658.) 

J.  S.  Coke,  Jr.,  and  J.  P.  Hall,  for  the  appellant. 

D.  L.  Watson,  Jr.,  and  T.  S.  Minot,  for  the  respondent. 

*8*  WOLVEKTON.  J.  1.  The  statute  requires  that  the 
transcript  on  appeal  shall  contain,  among  other  things,  a  copy 
of  the  notice  of  appeal:  Hill's  Annotated  Laws,  sec.  541.  Un- 
doubtedly, the  omission  left  the  transcript  incomplete.     By 
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-Bection  642,  when  it  appears  by  affidavit  to  the  satisfaction  of 
the  court  that  the  transcript  is  incomplete  in  any  particular 
substantially  affecting  the  judgment  or  decree  appealed  '**''' 
from,  the  court  shall,  upon  motion  of  the  respondent,  make 
a  rule  upon  the  clerk  of  the  court  below  to  certify  up  the 
omitted  order,  entry,  or  paper.  But  the  respondent  may,  if 
Jie  desires,  file  a  motion  to  dismiss  the  appeal,  which  the 
court  must  allow,  unless  on  the  cross-motion  of  the  appellant 
it  make  a  rule  directing  the  clerk  to  supply  the  omission. 
This  affords  ample  authority  by  which  to  require  the  comple- 
tion of  an  imperfect  transcript.  There  was  apparently  a 
.genuine  effort  to  perfect  the  appeal  in  accordance  with  the 
statute,  but  by  reason  of  the  loss  of  the  notice  it  could  not 
te  included  in  the  record  until  it  was  supplied,  and  this  with- 
out the  fault  of  the  appellant.  There  was  a  transcript  filed, 
which  was  incomplete  because  it  did  not  include  the  particu- 
lar paper  designated.  Now,  the  appellate  court  is  given  power 
to  require  the  proper  officer  to  supply  the  omission  and  com- 
plete the  transcript,  so  that  the  jurisdiction  of  the  court  was 
in  no  way  affected  by  the  absence  of  a  copy  of  the  notice 
from  the  record.  It  can  hardly  be  said  that  the  omission  of 
this  paper  substantially  affected  the  merits  of  the  judgment 
appealed  from;  yet,  as  the  law  requires  it  to  be  in  the  record, 
the  appellant  was  entitled  to  have  it  brought  up,  and  when 
that  was  done  it  was  all  that  the  respondent  could  ask.  The 
court  having  acquired  jurisdiction,  a  dismissal  was  properly 
denied. 

3.  Household  goods,  furniture,  and  utensils  of  the  value  of 
three  hundred  dollars,  if  owned  by  a  householder,  and  in 
actual  use  or  kept  for  use  by  and  for  his  family,  are  exempt 
from  execution  if  selected  and  reserved  by  the  judgment 
debtor  at  the  time  of  the  levy,  or  as  soon  thereafter  and  ^^^ 
before  the  sale  as  the  same  shall  be  known  to  him:  Hill's 
Aimotated  Laws,  sec.  282.  Property  of  the  nature  indicated 
is  not  exempt  except  upon  condition.  The  debtor  must  be- 
come an  actor,  and,  in  order  to  secure  the  benefit  of  the  stat- 
ute, must  by  timely  interposition  select  and  reserve  such  as 
he  claims  to  be  exempt  when  the  officer  seeks  to  take  it  in 
satisfaction  of  his  writ.  However,  when  he  has  done  this,  in 
the  absence  of  fraud  or  any  attempt  to  cover  up  other  prop- 
erty of  a  like  nature,  or  to  secrete  and  so  dispose  of  it  as  to 
>elude  the  efforts  of  the  officer,  he  has  done  all  that  is  neces- 
«arv  for  him  to  do  in  order  to  secure  the  benefits  accorded. 
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The  policy  of  the  law  is  to  extend  the  privilege  of  selecting 
such  property  as  he  may  desire,  not  exceeding  three  hundred 
dollars  in  value.  This  he  may  do^  although  he  possesses  much 
more  of  the  same  kind,  and  the  officer  must  look  to  such  as 
he  does  not  claim.  It  vs^as  said  in  Smith  v.  Slade,  57  Barb. 
637,  640:  "It  is  quite  immaterial  whether  or  not  the  plain- 
tiff has  not  other  articles  besides  those  levied  on,  also  ex- 
empted by  statute,  which,  with  those  claimed  in  the  action, 
exceed  two  hundred  and  fifty  dollars.  The  statute  limits  the 
exemption  by  enumerating  the  articles  which,  within  the 
value  of  two  hundred  and  fifty  dollars,  are  exempt;  and  if 
the  articles  so  enumerated  exceed  that  limit  of  two  hundred 
and  fifty  dollars,  the  debtor  may  elect  which  description  of 
property  he  will  have  exempted,  if  this  election  is  made  with- 
in a  reasonable  time."  And  again,  in  State  v.  Finn,  8  Mo. 
App.  261,  264:  "The  question  whether  plaintiff's  relator  had 

other  property  or  not  is  immaterial If  the  sheriff  says 

the  debtor  claiming  exemption  has  other  property  not  exempt, 
it  is  for  him  to  find  it  and  seize  it.  The  execution  debtor, 
no  matter  what  other  property  he  may  have,  has  a  right  to 
select  and  claim  particular  property  up  to  that  limit  fixed 
by  the  law."  "By  the  weight  of  the  authority,"  say  the 
learned  authors  in  12  American  and  English  Encyclopedia  of 
Law,  second  edition,  ^^^  161,  "both  under  statutes  exempting 
specific  articles  and  under  statutes  exempting  property  gen- 
erally not  exceeding  a  certain  sum  in  value,  the  debtor's  right 
to  select  and  hold  particular  property  as  exempt  is  not  in 
any  way  affected  by  the  fact  that  he  owns  other  property 
which  is  subject  to  execution,  and  which  he  has  not  surren- 
dered to  the  officer."  In  further  support  of  this  view  of 
the  law,  see  Bray  v.  Laird,  44  Ala.  295;  Baldwin  v.  Talbot, 
43  Mich.  11,  4  K  W.  547;  Anderson  v.  Ege,  44  Minn.  216, 
46  N.  W.  362;  Wilcox  v.  Hawley,  31  N.  Y.  648;  Elder  v.  Will- 
iams, 16  Nev.  416;  Eoss  v.  Hannah,  18  Ala.  125;  William- 
eon  V.  Harris,  57  Ala.  40,  29  Am.  Eep.  707. 

There  are  some  states — ^notably  Illinois — wherein  it  is  held 
that  the  debtor  is  required,  if  he  has  more  property  than  he 
is  entitled  to  hold  as  exempt,  to  surrender  or  point  it  out 
to  the  officer  before  he  is  entitled  to  the  release  of  that  which 
he  has  selected  and  demanded;  but  our  statute  requires  no 
such  condition  precedent  at  his  hands.  When,  however,  his 
right  to  the  exemption  is  questioned,  he  must  be  able  to  show 
the  necessary  facts  to  entitle  him  to  the  privilege — namely. 
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that  he  is  a  householder;  that  the  property  claimed  consists 
of  household  goods,  furniture,  and  utensils,  which  are  in 
actual  use  or  kept  for  use  by  and  for  his  family;  that  he  i» 
the  owner;  and  that  its  value  does  not  exceed  three  hundred 
dollars.  When  he  has  affirmatively  proven  these  facts,  he  has 
established  his  claim  (Stewart  v.  McClung,  12  Or.  431,  53 
Am.  Rep.  374,  8  Pac.  447),  and  he  is  not  required  to  go 
further  in  order  to  prevail  against  the  officer  whom  he  has 
beea  compelled  to  sue  in  a  court  of  justice  to  recover  the  pos- 
session of  the  property  seized.  It  follows,  therefore,  that 
plaintiff  was  not  required  to  show  that  she  had  not  other 
property  of  the  kind,  or  that  she  was  not  withholding  any 
such,  before  she  was  entitled  to  that  which  was  attached,  and 
she  ****  should  have  been  permitted  to  go  to  the  jury  upon 
the  case  made.  The  trial  court  was  therefore  in  error  in 
granting  the  nonsuit,  for  which  the  judgment  will  be  reversed 
and  the  cause  remanded  for  a  new  trial. 


Exemptions.— If  a  debtor  has  property  of  a  certain  kind  In  ex- 
cess of  the  exemption,  it  Is  his  duty  to  interpose  his  claim  for  ex- 
emption prior  to  the  sale:  Harrington  v.  Smith,  14  Colo.  376,  20 
Am.  St.  Rep.  272,  23  Pac.  331.  In  some  jm'isdictions  a  claim  of 
exemption  may  be  filed  at  any  time  before  the  sale:  Boylston  v. 
Rankin,  114  Ala.  408,  G2  Am.  St.  Rep.  Ill,  21  South.  995;  State  v. 
Carson,  27  Neb.  501,  20  Am.  St.  Rep.  681,  43  N.  W.  361.  But  in 
Iowa  the  claim  must  be  made  at  the  time  of  the  levy:  Note  to 
Brown  v.  Leitch.  31  Am.  Rep.  44.  It  is  no  answer  to  a  debtor's 
claim  of  exemption  that  he  has  other  property:  Williamson  v. 
Harris,  .57  Ala.  40,  29  Am.  Rep.  707.  That  he  may  elect  between 
what  chattels  he  will  hold  exempt,  see  Everett  v.  Herrin,  46  Me. 
3.57.  74  Am.  Dec.  455;  Nolan  v.  Wickham,  9  Ala.  169,  44  Am.  Dec. 
435. 


WESTERN   SAVINGS   COMPANY  v.   CURREY. 

[39  Or.  407,  65  Pac.  360.] 

JUDGMENTS— DOCKET  OF— WHAT  MUST  SHOW.— The 
Judgment  docket  must  show  the  date  "when  docketed"  and  the 
particular  court  in  which  the  judgment  was  rendered,  in  order 
for  it  to  become  a  Hen  upon  the  real  property  of  the  judgment 
debtor,    (p.  661.) 

JUDGMENT  DOCKET— CREATION  OP  LIEN.— Statutory 
provisions  creating  a  Hen  by  the  docketing  of  a  judgment  are 
mandatory,  and  to  be  effectual  must  be  substantially  complied 
with.     (pp.  662,  663.) 

.TUDGMENT  DOCKET  MUST  AFFORD  DEFINITE  AND 
RELIABLE  INFORMATION,  as  It  respects  the  court  In   which 
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the  judgment  was  rendered,  the  parties  thereto,  and  the  amount 
and  time  when  rendered,    (p.  6G2.) 

.TUDGMENT  DOCKET.— BACH  COURT  MUST  KEEP  a 
separate  judgment  docket,  which  must  show  on  its  face  that  it 
is  the  judgment  docket  of  a  particular  court,     (p.  664.) 

.JUDGMENT  DOCKET— IMPROPER  RECORD.— A  judg- 
ment docljeted  in  a  docket  or  record  book,  unknown  to  the  law 
providing  for  the  docketing  of  judgments,  is  ineffectual  to  create 
a  lien.     (p.   664.) 

JFDGISIENT  DOCKET— PRESUMPTION  OF  PERFORM- 
ANCE OP  OFFICIAL  DUTY.-If  a  judgment  docket  does  not  show 
tlie  date  of  docketing  the  judgment,  as  required  by  statute,  there 
is  no  presumption  that  the  clerk  of  the  court  properly  docketed 
the  judgment  at  the  date  of  its  rendition,    (p.  664.) 

C.  Cole  and  0.  B.  Mount,  for  the  appellant. 

J.  B.  Messick,  for  the  respondent. 

^o»  WOLVEETON,  J.  The  only  questions  involved  are 
whether  the  judgment  docket  should  show  the  date  ".when 
docketed"  and  the  court  in  which  the  judgment  was  rendered, 
as  necessary  prerequisites  to  its  becoming  a  lien  upon  the 
real  property  of  the  judgment  debtor.  A  judgment  or  decree 
does  not  become  a  lien  upon  the  debtor's  realty  in  this  state 
merely  by  reason  of  its  rendition  and  entry  in  the  jour- 
nal. It  is  the  docketing  that  gives  the  lien  and  fixes  the  time 
when  it  attaches :  Hill's  Annotated  Laws,  sec.  269 ;  Stannis  v. 
Nicholson,  2  Or.  332;  Creighton  v.  Leeds,  9  Or.  215,  220. 
See  note  to  42  L.  E.  A.  209;  In  re  Boyd,  4  Saw.  262,  Fed. 
Cas.  No.  1746.  "The  records  of  the  circuit  and  county  court 
are  a  register,  journal,  judgment  docket,  execution  docket, 

fee-book,  jury-book,   and   final  record The    judgment 

docket  is  a  book  wherein  the  judgments  and  decrees  are  dock- 
eted, as  elsewhere  provided  in  this  code.  Each  page  thereof 
shall  be  divided  into  eight  columns,  and  headed  as  follows: 
Judgment  debtors;  judgment  creditors;  amount  of  judgment; 
date  of  entry  in  journal ;  when  docketed ;  appeal,  when  taken ; 
decision  on  appeal;  satisfaction,  when  entered":  Hill's  Anno- 
tated Laws,  sees.  569,  572.  And  by  section  269  it  is  provided 
that,  "immediately  after  the  entry  of  judgment  in  any  action, 

the  clerk  shall  docket  the  same  in  the  judgment  docket 

From  the  date  of  docketing  a  judgment  as  in  this  title  pro- 
vided, ....  such  judgment  shall  be  a  lien  upon  all  the  real 
property  of  the  defendant  within  the  county,  ....  or  which 
he  may  afterward  acquire  therein,  during  the  time  an  execu- 
tioa  may  issue  thereon."  A  conveyance  is  rendered  void  as 
against  the  lien  of  a  judgment  unless  recorded  at  the  time 
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of  the  docketing,  or  within  the  time  after  its  "**•  execution 
provided  by  law  as  between  conveyances  for  the  same  real  prop- 
erty: Hill's  Annotated  Laws,  sec.  271.  And  it  has  been  held 
that  a  judgment  lien  must  be  acquired  in  good  faith,  and 
without  notice  of  a  prior  unrecorded  deed,  to  be  effectual  as 
against  it,  thus  assimilating  the  acquirement  of  the  lien  in  so 
far  as  it  is  affected  by  notice  and  good  faith  to  the  acquire- 
mont  of  title  by  conveyancfe;  which  construction  of  the  stat- 
ute, although  not  literal,  is  said  to  be  "entirely  consistent 
with  the  reason  and  spirit":  Baker  v.  Woodward,  12  Or.  3, 
13,  6  Pac.  173;  Laurent  v.  Lanning,  32  Or.  11,  51  Pac.  80. 
The  fifth  column  of  the  docket  in  controversy  bears  the  head- 
ing, "Entered  in  Judgment-book,'*  whereas  it  should  have 
been,  "When  Docketed,"  under  the  statute.  There  is  under 
this  heading  the  words,  **No.  Page,"  and  beneath  these  the 
lettei:  and  figures,  "K,  306."  The  date  of  entry  is  entirely 
omitted  from  the  record.  There  is  attached  to  the  complaint 
what  purports  to  be  a  true  copy  of  the  judgment  docket. 
This  bears  the  heading,  "Judgment  Lien  Docket,  Baker 
County,  Oregon,"  which  is  all  the  evidence  that  we  have  in- 
dicating the  court  in  which  the  judgment  was  rendered. 

The  purpose  of  the  judgment  docket  is  twofold:  1.  To 
create  a  lien  upon  the  debtor's  real  property,  and  thereby 
increase  the  efficiency  and  usefulness  of  the  judgment;  and 
2.  To  impart  and  afford  convenient  notice  and  knowledge  of 
such  lien  to  those  dealing  with  the  property  thus  encumbered. 
The  judgment  docket,  therefore,  becomes  an  important  and 
essential  record.  The  statute  has  prescribed  with  significant 
detail  by  what  courts  it  shall  be  kept,  and  the  manner  in 
which  it  shall  be  made  up,  and  the  lien  which  its  instru- 
mentality affords  is  purely  statutory,  as  it  did  not  exist  at 
common  law.  As  a  general  rule,  enactments  designed  for  the 
creation  of  a  lien  must  be  substantially  complied  with  in  order 
to  effectuate  their  *^^  purpose.  Whatever  is  pointed  out  is 
in  the  nature  of  a  condition  to  its  creation  or  acquirement, 
and,  unless  there  is  an  observance  of  the  conditions  in  mat- 
ters of  substance,  the  structure  must  necessarily  be  incom- 
plete, and  consequently  insufficient:  Nicolai  v.  Van  Fridagh, 
23  Or.  149,  31  Pac.  288;  Gordon  v.  Deal,  23  Or.  153,  31  Pac. 
287;  Schneider  v.  Sears,  13  Or.  69,  8  Pac.  841.  But  the 
detail  and  particularity  attending  the  enactment  creating  the 
judgment  lien  afford  ample  evidence  of  a  legislative  intend- 
ment that  the  rule  should  have  positive  application  in  the 
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Bolution  of  the  question  whether  the  lien  has  become  effective 
nnder  its  provisions.  Now,  the  judgment  docket  was  in- 
tended, no  doubt,  to  afford  definite  and  reliable  information, 
as  it  respects  the  court  in  which  the  judgment  was  rendered,, 
the  parties  thereto,  the  amount  and  time  when  rendered;  and 
to  do  this,  it  must  needs  contain  a  complete  abstract  of  the 
judgment  comprising  these  several  heads.  This  was  to  re- 
lieve interested  parties  from  the  necessity  of  going  back  to. 
the  journal  and  other  records  and  files  of  the  court  to  ascer- 
tain the  nature  and  effect  of  the  judgment,  and  thereby  to. 
determine  whether  the  lien  thereof  has  become  effective.  It. 
is  a  record  quite  apart  an^  distinct  from  any  that  precedes 
it,  wholly  unnecessary  to  a  valid  judgment,  but  absolutely 
essential  to  the  creation  of  a  valid  lien,  in  so  far,  at  least,  as 
it  concerns  strangers  to  the  record.  It  should  therefore  be 
complete  within  itself,  and  reveal  a  perfect  lien,  without  the 
necessity  of  calling  to  its  aid  other  instrumentalities.  There 
could  be  no  intelligent  abstract  of  the  judgment  without  an 
observance  in  statement  of  these  several  particulars.  The  re- 
quirement of  a  statement,  "When  docketed,"  is  manifestly 
unnecessary  to  a  perfect  abstract  of  the  judgment  rendered, 
but  it  is  highly  important  by  which  to  determine  when  the 
lien  became  effective.  The  statute  prescribes  that  "from  the 
date  of  docketing  ^**  ....  such  judgment  shall  become  a- 
lien,"  and  the  question  recurs.  Can  any  of  these  items  of  in- 
formation or  directions,  including  an  entry  of  the  date  "when 
docketed,"  be  dispensed  with  or  omitted  from  the  judgment 
docket  without  vitally  detracting  from  its  validity  and  efl5- 
ciency  in  creating  a  lien  upon  the  debtor's  realty?  To  say 
that  the  statute  is  directory  merely  is  to  inaugurate  a  prac- 
tice that  would  render  that  uncertain  and  equivocal  which, 
has  been  directed  to  be  performed  in  detail  and  with  par- 
ticularity, and  eventually  defeat  its  purpose  to  impart  definite 
and  positive  notice  and  information  to  the  public  and  per- 
sons interested  touching  a  matter  of  vital  concern. 

All  these  provisions  are  important.  They  prescribe  & 
method  unknown  to  the  common  law  by  which  to  enhance 
the  creditor's  remedy  by  encumbering  the  debtor's  realty,  and 
titles  are  made  dependent  upon  them.  They  should,  there- 
fore, receive  such  interpretation  as  will  give  strength,  cer- 
tainty, and  uniformity  to  the  method  and  effectuate  its  pur- 
poses. "This  can  only  be  done,"  says  Mr.  Chief  Justice  Mer- 
rimon  in  Dewey  v.  Sugg,  109  N.  C.  328,  13  S.  B.  923,  '*by 
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a  strict  observance  of  at  least  the  substance  of  the  require- 
ments prescribed.  Otherwise,  uncertainty,  confusion,  and  in- 
justice must  prevail  to  a  greater  or  less  extent  in  its  admin- 
istration." In  further  support  of  the  view  here  adopted,  see 
Hutchinson  v.  Gorhara,  37  Or.  347,  61  Pac,  431;  Bonner  v. 
Grigsby,  84  Tex.  330,  31  Am.  St.  Rep.  48,  19  S.  W.  511; 
Davis  V.  Steeps,  87  Wis.  472,  58  N.  W.  769;  Aetna  Life  Ins. 
Co.  V.  Hesser,  77  Iowa,  381,  14  Am.  St.  Rep.  297,  42  N.  W. 
325;  Sears  v.  Burnham,  17  N.  Y.  445.  These  considerations 
lead  us  to  the  following  conclusions:  There  should  be  two 
judgment  dockets  kept,  one  for  each  (of)  the  circuit  and 
county  courts,  and  the  judgment'  should  ***  be  entered  in 
the  docket  of  the  court  where  rendered.  This  has  not  been 
done  in  the  case  at  bar.  The  entry  appears  to  have  been  made 
in  a  general  docket,  denominated  "Judgment  Lien  Docket, 
Baker  County,  Oregon."  No  such  docket  or  record  is  known 
to  the  law,  and  for  this  reason  it  is  ineffectual  to  the  creation 
of  a  lien.  It  is  also  ineffectual  for  the  reason  that  it  con- 
tains no  notation  of  the  date  "when  docketed.*'  The  nota- 
tion is  a  prerequisite  to  a  valid  docketing,  made  so  by  stat- 
ute, and  no  lien  can  attach  without  it.  The  heading,  "En- 
tered in  Judgment-Book,"  instead  of,  **When  Docketed,"  is 
perhaps  an  irregularity,  and  not  of  vital  importance:  Weil 
V.  Howard,  4  Nev.  384. 

It  is  sought  to  invoke  the  presumption  that  official  duty 
■was  regularly  performed  in  aid  of  the  record  as  to  the  date 
of  docketing;  that,  as  the  clerk  was  directed  by  law  to  make 
the  entry  immediately  after  the  entry  of  judgment,  it  will 
be  presumed  that  he  did  it;  and  hence  that  the  lien  attached 
from  the  time  when  the  judgment  was  entered  in  the  journal. 
The  presumption  has  application  where  there  is  nothing  to 
show  what  has  been  done,  but  here  it  is  perfectly  patent  that 
the  clerk  has  not  done  that  which  the  law  has  required  of 
him.  The  record  shows  that  he  has  done  something  else  in 
connection  with  the  docketing,  but  has  omitted  to  make  the 
notation,  and  to  invoke  a  presumption  that  he  has  done  a 
thing  which  it  is  perfectly  clear  from  his  very  act  that  he 
has  not  done,  is  to  adopt  an  absurdity  as  a  rule  of  action. 
Tlie  application  which  it  is  sought  to  make  of  the  presump- 
tion would  render  that  a  nonessential  which  the  law  holds 
to  be  essential,  and  cannot  be  tolerated.  The  decree  of  the 
court  below  will  be  affirmed. 
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DOCKETING  JUDGMENTS. 
I.    General  Principles. 
II.    Creation  of  Lien. 

a.  Generally. 

b.  Irregularities  in  Docketing. 

e.    Errors  or  Omissions  in  Names  as  Affecting  Lien, 
in.    Indexing. 
rV.    Justice's  Dockets. 

I.  General  Principles. 
There  can  be  no  judgment  capable  of  being  docketed  or  enforced 
In  any  manner  until  it  is  entered  in  the  judgment-book,  and  docket- 
ing without  such  entry  is  of  no  avail,  although  a  judgment-roll 
containing  a  purported  copy  of  a  jiidgment  has  been  made  up 
and  filed:  Rockwood  v.  Davenport,  37  Minn.  533,  5  Am.  St.  Rep. 
872,  35  N.  W.  377.  While  judgments  are  for  other  purposes  valid 
as  soon  as  rendered,  they  do  not  generally  become  liens  upon 
real  estate,  at  least  as  against  subsequent  purchasers,  vrithout  no- 
tice, until  docketed,  and  as  the  object  of  docketing  the  judgment 
Is  to  create  a  lien,  such  docket  entry.  In  order  to  operate  as  con- 
structive notice,  must  contain  all  the  essential  matters  required 
by  the  statute:  Hesse  v.  Mann,  40  Wis.  560;  Davis  v.  Steeps,  87 
Wis.  472,  41  Am.  St.  Rep.  51,  58  N.  W.  769.  As  the  docket  entry 
is  not  part  of  the  judicial  proceeding,  which  ends  with  the  entry 
of  the  Judgment,  such  entry  cannot  be  referred  to  for  the  purpose 
of  supplying  omissions  or  explaining  ambiguities  In  the  docket 
The  latter  must  be  complete  In  Itself:  In  re  Boyd,  4  Saw.  262,  Fed. 
Cas.  No.  1740.  Generally,  however,  the  failure  to  docket  a  judg- 
ment, or  a  mistake  or  omission  made  in  attempting  to  docket  It, 
does  not  wholly  destroy  its  effect  as  a  lien,  but  merely  makes  the 
Hen  inoperative  as  against  bona  fide  purchasers  and  encumbi-ancers 
having  no  actual  or  constructive  notice  of  the  judgment:  Gushing 
v.  Edwards,  68  Iowa,  145,  25  N.  W.  940;  Fuller  v.  Nelson,  35  Minn. 
213,  28  N.  W.  511;  Buchan  v.  Sumner,  2  Barb.  Ch.  165,  47  Am. 
Dec.  305.  It  has  been  declared  that  the  lien  of  a  judgment  on 
land  Is  not  lost  by  the  failure  of  the  clerk  of  the  court  to  enter 
the  judgment  on  the  judgment  docket,  although  such  real  estate 
has  passed  Into  the  hands  of  a  bona  fide  purchaser  without  no- 
tice of  such  judgment:  Johnson  v.  Schloesser,  146  Ind.  509,  58 
Am.  St.  Rep.  367,  45  N.  E.  702.  The  lien  of  an  attachment  on 
land  is  not  merged  In  the  judgment  until  the  latter  becomes  a  lien, 
and  if  the  judgment  has  not  been  docketed,  the  Hen  of  the  attach- 
ment  still  remains  upon  the  land:  Welnrelch  v.  Hensley,  121  Cal. 
647,  54  Pac.  254.  If  a  judgment,  when  rendered.  Is  entered  on 
the  minutes  of  the  court.  Its  effect  Is  not  vitiated  by  the  fact  that 
It  Is  not  then  entered  on  the  judgment  docket:  Risk  v.  Uffelman, 
7  Misc.  Rep.  133,  27  N.  Y.  Supp.  392;  Glrard  Life  Ins.  Oo.  T. 
Farmers'  etc.  Bank,  57  Pa.  St.  388.    The  docketing  of  a  Judgment 
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is  a  ministerial  act  and  may  be  effectively  performed  on  a  non- 
judicial day:  In  re  Worthlngton,  7  Biss,  455,  Fed.  Cas.  No.  18,051; 
and  while  the  3uty  of  docketing  Judgments  Is  imposed  upon  the 
clerk  of  the  court  or  some  other  oflScer,  the  protection  of  the 
plaintiff's  Interests  requires  that  he  see  that  this  duty  is  properly 
performed.  If  tliese  are  bona  fide  purchasers  or  encumbrancers 
before  the  proper  docket  entries  are  made,  their  rights  are  para- 
mount to  the  plaintiff's  lien:  Bell  v.  Davis,  75  Ind.  314;  Johnson 
V.  Exchange  Bank,  33  Gratt.  473;  because  they  are  not  bound  to 
examine  for  Judgment  liens  further  tlian  to  look  into  the  proper 
dockets.  Hence,  if  the  clerk  or  other  officer  fails  to  make  the 
proper  entries  In  his  dockets,  the  only  remedy  of  the  wronged 
Judgment  creditor  is  by  action  against  the  officer:  Ridgway's  Ap- 
peal, 15  Pa.  St.  177,  53  Am.  Dec.  586;  Buchan  v.  Sumner,  2  Barb. 
Ch.  165,  47  Am.  Dec.  305;  Holman  v.  Miller,  103  N.  O.  118,  0 
S.  E,  429.  If  a  Judgment  is  docketed  for  too  small  a  sum  by 
mistake,  the  docketing  may,  on  motion,  be  corrected,  but  not  so 
as  to  affect  the  rights  of  purchasers  or  encumbrancers  acquired 
prior  to  the  correction:  Hunt  v.  Grant,  19  Wend.  90. 

The  statute  of  limitations  begins  to  run  against  a  Judgment 
appealed  from,  from  the  time  that  a  minute  of  the  Judgment 
of  the  supreme  court  is  entered  on  the  docket  of  the  lower  court: 
McMann  v.  Superior  Court,  74  Gal.  106,  15  Pac.  448;  and  if  the 
statute  of  limitations  has  run  against  a  Judgment  at  the  time  when 
it  is  docketed,  its  entry  on  the  docket  cannot  give  it  any  validity: 
Slocum  V.  Stoddard,  7  Civ.  Proc.  Rep.  240;  Woodard  v.  P«xton,  301 
N.  O.  26,  7  S.  E.  409, 

U.    Creation  of  Lien. 

a.  Generally,  though  perhaps  not  universally,  the  statutes  of  the 
different  states  governing  the  liens  of  judgments  entered  therein 
either  require  them  to  be  docketed  or  that  a  transcript  thereof  be 
filed  in  some  public  office  in  order  to  notify  intending  purchasers 
and  encumbrancers  from  or  under  the  defendant  of  the  rendition 
of  the  Judgment  against  him,  and  of  the  amount  thereof.  If  the 
statute  is  substantially  complied  with,  all  persons  must  take  notice 
of  the  Judgment,  and  any  interest  thereafter  acquired  by  them  from 
the  defendant,  whether  by  his  voluntary  act  or  by  compulsion  of 
law,  is  subordinate  to  the  Judgment  lien,  and  liable  to  be  extin- 
guished by  proceedings  taken  for  its  satisfaction:  Andrews  v.  Due, 
6  How.  (Miss.)  554,  38  Am.  Dec.  450;  Leake  v.  Ferguson,  2  Gratt. 
420;  Redd  v.  Ramey,  31  Gratt.  265;  Gordon  v.  Rixey,  76  Va.  094. 

Undoubtedly,  the  rxile  as  established  by  the  great  weight  of  au- 
thority is  that  Judgments  do  not  become  liens  upon  real  estate  of 
the  Judgment  debtor,  at  least  as  against  subsequent  purchasers 
or  encumbrancers  without  notice  until  they  have  been  entered 
upon  the  Judgment  docket:  Barroilhet  v.  Hathaway,  31  Cal.  395, 
89  Am.  Dec.  193;  Burney  v.  Boyett,  1  How.  (Miss.)  39;  Planters' 
Bank  r.  Conger,  12  Smedes    &  M.  527;   Sklower  v.   Abbott,   1J> 
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Mont.  228,  47  Pac.  901;  Reeves  v.  Johnson,  12  N.  J.  L.  29;  Close 
V.  Close,  28  N.  J.  Eq.  472;  Buchan  v.  Sumner,  2  Barb.  Ch,  165,  47 
Am.  Dec.  305;  Hardy  v.  Carr,  104  N.  C.  33,  10  S.  E.  128;  Stannis 
V.  Nicholson,  2  Or.  332;  Welch  v.  Murray,  4  Dall.  320,  4  Yeates, 
J97;  Foster  v.  Chapman,-  4  McCord,  291;  De  Saussure  v.  Zelgler, 
6  S.  C.  12;  In  re  Boyd,  4  Saw.  262,  Fed.  Cas.  No.  1746.  In  Vir- 
ginia and  West  Virginia,  however,  the  judgment  Is  a  lien  from 
the  time  of  its  rendition,  and  not  from  the  time  of  doclieting.  Con- 
sequently, an  undocketed  judgment  is  a  good  lien,  as  against  sub- 
sequent creditors  with  or  without  notice,  and  as  against  every 
other  person  except  a  purchaser  of  real  estate  of  the  judgment 
debtor  without  notice:  Gordon  v.  Rixey,  76  Va.  694;  Gurnee  y. 
Johnson,  77  Va.  712;  Anderson  v.  Nagle,  12  W.  Va.  98;  and  If  two 
judgments  remain  undocketed  for  a  number  of  years,  after  which 
the  one  last  recovered  is  first  docketed,  the  one  first  recovered 
nevertheless  retains  precedence,  as  a  lien  upon  the  lands  of  the 
judgment  debtor  remaining  unalienated  when  it  was  docketed:  An- 
derson V.  Nagle,  12  W.  Va.  98.  In  a  majority  of  the  states,  how- 
ever, judgments  as  against  one  another  rank  as  liens  from  the 
date  of  their  respective  docketing,  and  hence  a  sale  under  the  one 
first  docketed  vests  title  in  the  purchaser,  free  of  prior  judgments 
more  recently  docketed:  Mann's  Appeal,  1  Pa.  St.  24. 

The  entry  of  the  judgment  on  the  judgment  docket  is  not  neces- 
sary to  create  a  lien  on  the  real  estate  of  the  judgment  debtor,  as 
between  the  parties  to  the  suit  or  as  against  third  persons  with 
actual  notice  of  the  rendition  of  the  judgment:  Wheeler  v.  Heer- 
mans,  3  Sand.  Ch.  597;  York  Bank's  Appeal,  36  Pa.  St.  458;  Craig 
V.  Sebrell,  9  Gratt.  131.  An  undocketed  judgment  Is  not  a  lien 
as  against  subsequent  bona  fide  purchasers  or  encumbrancers  for 
a  valuable  consideration:  Sweetland  v.  Buell,  164  N.  Y.  541,  79 
Am.  St.  Rep.  676,  58  N.  E.  663;  Blydenburgh  v.  Northrop,  13  How. 
Pr.  289;  Whitehead  v.  Latham,  83  N.  C.  232;  Gurnee  v.  Johnson, 
77  Va.  712;  Duncan  v.  Custard,  24  W.  Va.  730. 

Notice  of  an  undocketed  judgment  by  confession  is  not  notice  of 
the  lien  of  such  judgment,  because  In  such  case  there  is  no  actual 
suit,  or  recovery,  until  the  judgment  is  entered  by  the  clerk  on 
the  docket:  Blydenburgh  v.  Northrop,  13  How.  Pr.  289. 

The  docketing  of  a  judgment  is  not  notice  thereof  to  a  person 
in  occupation  of  the  land  of  the  judgment  debtor  under  a  contract 
of  purchase,  and  payments  subsequently  made  by  him  to  such 
debtor  pursuant  to  his  contract,  without  actual  notice  of  the  judg- 
ment, are  valid  as  against  the  lien  upon  the  land:  Moyer  v.  Hlu- 
man,  13  N.  Y.  180. 

If,  on  appeal,  the  judgment  of  the  lower  court  Is  affirmed  with 
costs  or  damages,  the  latter  do  not  constitute  a  lien  until  docketed 
In  the  lower  court.  Were  it  otherwise,  purchasers  could  never  as- 
certain what  burdens  were  imposed  upon  land  by  judgments  nntil 
the  last  moment  during  which  appellate  authority  can  be  exercised 
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Las  elapsed:  Chapln  v.  Broder,  16  Cal.  403;  Daniels  v.  Winslow,  4 
Minn.  318;  Alsop  v.  Moseley,  104  N.  C.  60,  10  S.  B.  124. 

b.  Irregularities  in  Docketing.— Statutes  requiring  clerks  of 
courts  to  keep  a  judgment  docket  are  directory  merely,  and  the 
failure  of  such  clerk  to  comply  literally  with  the  statutory  direc- 
tion does  not  prevent  the  attaching  or  continuing  of  a  Judgment 
lien:  Day  v.  Graham,  6  111.  436;  Carpenter  v.  Simmons,  28  How. 
Pr.  12;  Sharp  t.  Danville  etc.  R.  R.  Co..  106  N.  C.  308,  19  Am.  St. 
Rep.  533.  11  S.  E,  530.  A  substantial  compliance  with  the  require- 
ments of  the  statute  Is  all  that  ought  to  be  exacted,  and  if  the 
statute  requires  the  clerk  to  docket  judgments  alphabetically,  Im- 
material Inaccuracies  of  the  clerk  In  making  such  entries  do  not 
defeat  the  Hen  of  the  judgment:  Hesse  v.  Mann,  40  Wis.  560.  If 
he  Inadvertently  dockets  the  judgment  In  a  book  which  has  not 
been  In  use  for  some  time,  so  that  the  entry  precedes  several  judg- 
ments previously  docketed  in  the  book  then  in  actual  use,  the 
entry  being  otherwise  correctly  made,  the  judgment  becomes  a  I'en 
upon  the  debtor's  land:  Hesse  v.  Mann,  40  Wis.  56;).  If  the  d;cket 
shows  the  date  of  trial  but  not  the  date  when  the  judgment  was 
rendered,  the  docket  entry  is  sufndent,  as  It  will  be  presumed 
that  the  judgment  followed  on  the  day  of  the  trial:  Fulton  v. 
State,  103  Wis.  238,  74  Am.  St.  Rep.  854,  79  N.  W.  234.  The 
omission  of  the  name  of  the  court  does  not  affect  the  effect  of  the 
docket  entry  If  enough  appears  to  cause  cautious  purchasers  or 
encumbrancers  to  make  Inquiry  and  full  Investigation:  Muller  v. 
Flavin,  13  S.  Dak.  595,  83  N.  W.  687.  Under  a  statute  providing 
that  entries  in  the  judgment  docket  shall  be  made  so  that  one 
shall  follow  the  other  In  the  order  of  time  in  which  such  judg- 
ments shall  have  been  rendered,  entered,  or  filed,  the  order  of 
actual  entry,  not  the  mere  date  on  which  It  appears,  determines 
the  legal  priority;  and  a  judgment  regularly  entered  In  the  judg- 
ment docket  cannot  be  deprived  of  Its  position  then  acquired  by 
any  act  of  the  clerk  in  putting  an  earlier  date  to  an  entry  made 
afterward  lower  down  the  page:  Glasgow  v.  Kann,  171  Pa.  St.  2^2. 
82  Atl.  1095.  A  statement  of  the  amounts  of  a  judgment  entered 
In  the  judgment  docket  by  placing  the  figures  under  the  heading 
"amount  of  judgment,"  one  of  the  amounts  being  preceded  by  the 
word  "costs,"  and  the  last  two  figures  of  each  amount  being 
separated  from  the  others,  in  the  manner  usual  in  account-books, 
by  a  vertical  red  line  separating  dollars  from  cents,  without  any 
dollar-mark  or  other  designation  of  money,  is  a  sufficient  state- 
ment of  the  amount  of  the  judgment  to  create  a  lien:  Dyke  v. 
Bank  of  Orange,  90  Cal.  397,  27  Pac.  304.  The  judgment  debtor 
cannot  set  up  errors  in  docketing  the  judgment  as  destroying  its 
lien  if  the  property  has  been  sold  under  execution  Issued  on  the 
Judgment:  Low  v.  Adams,  6  Cal.  277.  Error  in  docketing  a  judg- 
ment in  one  county  which  is  afterward  docketed  In  another  county 
does  not  deprive  It  of  the  Hen  It  had  on  defendant's  land  in  the 


June,  1901.]      Western  Sav.  Co.  v.  Currey.  669 

first  county,   If  the  error  in  the  first  docket  is  not  suflScient  to 
affect  the  validity  of  the  lien:  Perry  v.  Morris,  65  N.  C.  221. 

c.  Errors  or  Omissions  in  Names  as  Affecting  Lien.— As  the 
object  of  requiring  a  judgment  docliet  to  be  liept  is  to  enable  in- 
tending purchasers  and  encumbrancers  to  ascertain  whether  any 
judgment  lien  exists  against  property  in  which  they  may  become 
interested,  the  name  of  each  judgment  defendant  must  be  8o  writ- 
ten in  the  docket  as  to  Identify  him  and  inform  those  who  examine 
the  docket  that  his  laud  is  subject  to  the  lien.  Hence,  it  is  not 
sufficient  to  docket  the  judgment  against  some  of  the  defendants 
or  to  describe  it  as  being  against  A,  B,  and  others,  and  if  so 
docketed  the  lien  must  be  limited  to  the  property  of  the  defend- 
ants who  are  properly  named:  Cummings  v.  Long,  16  Iowa,  41,  85 
Am.  Dec.  502;  Hughes  v.  Lacock.  63  Miss.  112.  But  the  error 
of  the  clerk  in  misnaming  the  defendants  in  the  docket-book  does 
not  affect  the  lien  of  the  judgment,  unless  the  encumbrancer  was 
deceived  thereby:  Day  v.  Worland,  92  Ind.  75.  A  judgment  against 
a  firm,  entered  on  the  judgment  docket,  without  setting  forth  the 
Christian  names  of  the  several  partners,  although  good  as  be- 
tween the  parties,  does  not  create  a  lien  as  against  subsequent 
purchasers  and  encumbrancers  without  notice:  York  Bank's  Ap- 
peal, 36  Pa.  St.  458;  Smith's  Appeal,  47  Pa.  St.  128;  Hamilton's 
Appeal,  103  Pa.  St,  368.  Omitting  the  Christian  names  of  the 
judgment  defendants  in  docketing  the  judgment  is  fatal  to  a  claim 
of  lien  as  regards  subsequent  purchasers  or  judgment  creditors, 
though  it  is  good  as  between  the  parties:  Ridg way's  Appeal,  15 
I'a.  St  177,  53  Am.  Dec.  586.  A  judgment  docketed  uuder  the 
first  letter  of  the  Christian  name,  instead  of  the  first  letter  of  the 
surname  of  the  debtor,  when  the  statute  requires  an  alphabetical 
docket,  is  no  lien  as  against  a  subsequent  judgment  properly 
docketed:  Buchan  v.  Sumner,  2  Barb.  Ch.  165,  47  Am.  Dec.  305.  Tlie 
contrary  rule  prevails  in  California  where  it  is  maintained  that 
if,  in  docketing  a  judgment,  the  clerk  omits  the  Christian  name  of 
the  judgment  debtor,  or  does  not  write  the  names  in  alphabetical 
order,  the  omission  does  not  prevent  the  docketing  from  perform- 
ing its  function,  making  the  judgment  a  lien  on  the  land  of  the 
judgment  debtor:  Hibberd  v.  Smith,  50  Cal.  511.  If  the  name  en- 
tered in  the  docket  is  that  by  which  the  defendant  is  usually 
known  this  is  sufficient  Hence,  a  docketing  against  "A.  Jones" 
creates  a  lien  on  the  lands  of  "Abel  Jones"  if  he  uuiformly  writes 
his  Christian  name  with  the  initial  alone  and  there  is  no  other  "A. 
Jones"  In  the  county:  Jones'  Estate,  27  Pa.  St  336. 

Some  of  the  cases  maintain  that  the  omission  of  the  middle 
name  or  initial  of  the  judgment  defendants  from  the  docket  is 
fatal  to  it  for  the  purpose  of  creating  a  lien:  Johnson  v.  Hess,  126 
Ind.  208,  25  N.  E.  445;  Wood  v.  lieynolds,  7  Watts  &  S.  406; 
Davis  V.  Steeps,  87  Wis.  472.  41  Am.  St  Rep.  51,  58  N.  W.  769. 
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Thus,  the  docket  of  a  Judgment  against  •'William  Mankedick"  has 
been  maintained  to  be  no  constructive  notice  to  a  purcliaser  of 
land  In  good  faith  of  which  "H.  W.  Mankedick"  Is  the  remote 
grantor,  that  tlie  judgment  is  against  *'H.  W.  Mankedick,"  and  a 
lien  on  the  land:  Johnson  v.  Hess,  126  Ind.  298,  25  N,  B.  445.  And 
so  a  docket  entry  of  a  judgment  against  "Edward  Davis"  has  been 
held  to  be  no  constructive  notice  of  a  lien  on  the  land  of  "E.  A. 
Davis,"  or  "Edward  A.  Davis":  Davis  v.  Steeps,  87  Wis.  472,  41 
Am.  St  Rep.  51,  58  N.  W.  769.  If  a  middle  initial  of  defendant's 
name  is  used,  it  must  be  the  proper  one,  and  tlierefore  a  docketing 
against  "W.  G.  Black"  creates  no  Hen  against  the  lands  of  "Will- 
Jam  A.  Black":  Hutchinson's  Appeal,  92  Pa.  St.  186.  Other  capes 
stoutly  maintain  that  error  in,  or  the  omission  of,  the  middle  name 
or  Initial  of  the  judgment  defendants  in  the  entry  and  docket  of 
the  judirment  recovered  acainst  him  does  not  render  it  Invalid 
or  prevent  its  becoming  a  lien  upon  his  real  estate  as  against  sub- 
sequent purcliasers  or  encumbrancers  from  him,  and  in  good  faith: 
Preston  v.  Wright,  60  Iowa,  mi,  14  N.  W.  352;  Geller  v.  Hoyt, 
7  How.  Pr.  265;  Clute  v.  Emmerich,  26  Hun,  10.  The  addition 
of  "junior"  being  no  part  of  a  man's  name,  It  Is  not  essential 
to  the  docketing  of  a  judgment  against  a  son.  although  his  father 
has  the  same  name  and  resides  in  tlie  same  county:  Bldvvell  v. 
Coleman,  11  Minn.  78, 

The  proper  spelling  of  the  judgment  defendant's  name  is  not 
essential  to  a  sufficient  docketing  of  a  judgment  against  hira.  All 
that  is  d-emanded  in  this  respect  is,  that  tlie  pronunciation  of 
the  name  written  by  tho  clerk  shall  correspond  with  that  of  tlie 
name  of  the  person  whose  realty  Is  sought  to  be  charged  with  the 
lien.  Therefore,  the  docketing  of .  a  judgment  against  "Henry 
Hickman"  creates  a  lien  ajrainst  the  lands  of  "Henry  Heckmnn": 
Bergman's  Appeal,  88  Pa.  St.  120.  And  if  in  a  certain  community 
or  vicinity  the  name  "BuDb"  is  commonly  pronounced  like  "Bo'bb," 
the  entry  and  docketing  of  a  judgment  against  "John  Bobb"  Is 
sufficient  to  charge  purchasers  from  "John  Bubb"  with  notice  of 
the  judgment  lien  against  his  lands:  Myer  v.  Fegaly,  39  Pa.  St.  429, 
80  Am.  Dec.  534.  Although  the  identity  of  sound  is  preserved, 
yet  the  Hen  may  fail  if  the  judgment  Is  docketed  under  the  wrong 
Initial.  Thus,  while  "Yoest"  and  "Joest"  are  pronounced  alike  In 
the  German,  searchers  for  judgment  liens  against  "Yoest"  are 
not  bound  to  look  for  the  name  "Joest,''  nor  are  they  bound  to 
know  how  such  name  may  be  spelled  according  to  rules  applica- 
ble to  foreign  languages.  The  docket  must  be  kept  in  the  English 
language,  and  docketing  a  judgment  against  "Joest"  does  not 
create  a  Hen  against  "Yoest":  Heil  &  Lauer's  Appeal,  40  Pa.  St. 
453,  80  Am.  Dec.  590.  The  question  as  to  whether  names  spelled 
very  similarly  have  such  identity  of  sound  as  to  be  idem  sonans, 
8o  that  docketing  against  one  is  sufficient  to  create  a  lien  against 


June,  1901.]      Western  Sav.  Co.  v.  Currey,  671 

the  lands  of  the  other,  has  been  presented  in  several  cases,  and 
it  has  been  decided  that  the  names  "Binkhead"  and  "Bankhead": 
Anthony  v.  Taj'lor,  68  Tex.  403,  4  S.  W.  531;  "J.  H.  Hesse"  and 
"J.  H.  Hesser":  Aetna  Life  Ins.  Co.  v.  Hesser,  77  Iowa,  381,  14 
Am.  St.  Rep.  297.  42  N.  W.  325:  and  "Helen  Desney"  and  "Ellen 
Desney":  Thomas  v.  Desney,  57  Iowa,  58,  10  N.  W.  315— are  differ- 
ent names,  and  that  the  docketing  of  a  judgment  against  one  is 
ineffective  against  the  other. 

In  Alabama,  the  statute  requires  that  the  Judgment  docket  shall 
show  the  name  of  the  owner  of  the  judgment,  and  if  such  name 
is  omitted  by  the  clerk  the  docketing  is  wholly  inoperative  to 
create  a  lien  upon  the  property  of  tlae  judgment  defendant:  Dun- 
can V.  Ashcraft,  121  Ala.  552,  25  South.  735;  Appling  v.  Stovall,  123 
Ala.  398,  26  South.  212;  Ivy  CJoal  etc.  Co,  v.  Alabama  Nat  Bank, 
123  Ala.  477,  26  South.  213. 

III.  Indexing. 
In  some  of  the  states  the  statute  requires  that  dockets  show- 
ing judgment  liens  shall  be  indexed,  and  the  question  sometimes 
arises  whether  an  omission  to  index  or  an  imperfect  indexing  is 
fatal  to  the  lien.  In  Virginia  and  West  Virginia,  after  careful 
consideration,  It  has  been  decided  that  the  Indexing  is  not  essential 
to  the  creation  of  a  docket  lien,  and  this  rule  is  placed  upon  the 
groiind  that  the  docket  and  its  index  are  separate  and  distinct. 
The  judgment  creditor,  by  procuring  the  entry  of  record  of  his 
judgment  In  the  docket  has  fully  complied  with  everything  re- 
quired of  him  by  the  statute,  and  upon  the  further  general  ground 
that  the  index  Is  not  an  essential  part  of  the  record:  Old 
Dominion  Granite  Co.  v.  Clarke,  28  Gratt.  617;  Caldwell  v. 
Prindell,  19  W.  Va.  604.  In  a  state  where  the  law-  requires 
the  keeping  of  a  judgment  docket  containing  the  names  of 
judgment  creditors  and  judgment  debtors  alphabetically  arranged, 
It  has  been  determined  that  the  failure  to  re-enter  the  names 
in  the  general  Index  does  not  Impair  the  lien  of  the  Judg- 
ment, for  the  reason  that  the  entry  In  the  judgment  docket  Is 
sufficient  to  give  constructive  notice  of  the  Judgment  and  of  its 
lien:  Hamilton  v,  Whitney,  19  Neb.  303,  27  N.  W.  125.  In  a  ma- 
jority of  the  states,  however,  the  proper  Indexing  of  the  defend- 
ant's name,  or  Its  entry  under  the  proper  letter  In  the  Judgment 
docket,  as  required  by  the  statute,  Is  Indispensable  to  the  creation 
of  a  lien  as  against  subsequent  purchasers  or  encumbrancers 
from  the  Judgment  debtor.  In  good  faith,  for  value,  without  no- 
lice:  Sterling  Mfg.  Co.  v.  Early,  69  Iowa,  94,  28  N.  W.  458;  Aetna 
IJfe  Ins.  Co.  V.  Hesser,  77  Iowa,  381,  14  Am.  St.  Rep.  297,  42  N. 
W.  325;  Metz  v.  State  Bank  of  Brown vllle,  7  Neb.  165;  Valentine 
v.  Brltton,  127  N.  O.  57,  37  S.  E.  74;  Nye  v.  Moody,  70  Tex.  434, 
8  S.  W.  606. 
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IV.     Justices'  Dockets. 

In  relation  to  Judgment  dockets  of  justices  of  the  peace  ft  m«y 
be  said  that  tlie  strictness  required  In  keeping  the  docket  of  » 
•nperior  court  need  not  be  observed  In  order  to  make  the  docket 
good  and  valid  for  all  purposes  for  which  it  may  be  kept.  Every 
reasonable  presumption  must  be  indulged  to  uphold  the  jurisdic- 
tion and  proceedings  of  a  Justice  of  the  peace.  Hence,  the  failure 
of  the  justice  to  sipn  his  name  to  the  judgment  entered  on  liis 
docket  does  not  render  the  Judgment  void:  Fulton  v.  State,  103 
Wis.  238,  74  Am.  St.  Rep.  854,  79  N.  W.  234.  Nor  does  the  fact  that 
the  justice  signs  his  judgment  docket  with  his  initials  instead  of 
his  full  name  avoid  the  judgment:  Gunn  v,  Tackett,  67  Ga.  725. 
A  statute  requiring  the  entry  of  a  judgment  In  a  docket  of  a  jus- 
tice of  the  peace  is  directory  merely:  Hickey  v.  Hinsdale,  8  Mich. 
267,  77  Am.  Dec.  450.  Hence  his  neglect  to  perform  the  duty  en- 
Joined  upon  him  by  statute  of  entering  his  Judgment  in  his  docket 
does  not  invalidate  a  Judgment  rendered  by  him  and  entered  upon 
the  minutes  of  the  trial:  Fish  v.  Emerson,  44  N.  Y.  376.  If  the 
Judgment  entry  on  the  docket,  though  informal,  names  the  parties 
and  the  amount  of  the  Judgment,  it  is  sufficient:  Stokes  v.  Ononis, 
4  N.  J.  L.  189;  Elliott  v.  Jordan,  7  Baxt  376;  Wahrenberger  v. 
Horan,  18  Tex.  57.  But  It  has  also  been  maintained  that  the  docket 
entry  of  a  justice's  judgment  must  be  as  certain  in  matters  of 
substance  as  the  Judgment  of  a  court  of  record,  and  tlierefore  that 
under  the  proper  entitling  of  a  cause  with  the  names  of  the  par- 
ties, a  docket  entry  of  an  award  of  judgment  in  the  follow.'ng 
form:  "It  is  therefore  considered  that  the  said  P.  recover  of  the 
said  r>.  the  sum."  etc.,  is  not  sufficient  as  not  showing  with  cer- 
tainty In  whose  favor  and  .ngainst  whom  such  judgment  was  ren- 
dered: Rood  V.  School  District.  1  Doug.  (Mich.)  502.  Tlie  stability 
of  this  ruling  may  well  be  doubted.  A  recital  in  a  Justice's  docket 
of  the  service  of  summons  and  rendition  of  judgment  d  ^es  not  of 
Itself  establish  jurisdiction  of  the  person  of  the  defendant,  so  as  to 
sustain  an  action  upon  a  judgment  by  default  rendered  by  a  justice 
of  the  peace:  Fisk  v.  Mitchell,  124  Gal.  359,  57  Pac.  140.  The  entry 
of  the  judgment  in  the  Justice's  docket  is  the  best  evidence  of  the 
judgment,  but  It  Is  not  the  Judgment  Itself:  Hickey  v.  Hinsdale,  8 
Mich.  267,  77  Am.  Dec.  450.  It  is  not  absolutely  necessary  for  the 
docket  entry  of  the  justice  of  the  peace  to  show  the  time  when  a 
Judgment  was  entered;  and  although  no  date  is  noted  on  the  mar- 
gin or  in  the  body  of  the  docket  as  to  the  time  when  the  judgment 
was  in  fact  recorded,  It  is  nevertheless  valid,  if  sufficient  appears 
to  show  that  it  followed  in  consecutive  order  after  the  hearing  of 
proof,  and  upon  the  same  day  that  the  case  was  tried:  Fulton  v. 
State,  103  Wis.  238,  74  Am.  St.  Rep.  854,  79  N.  W.  234.  Under 
a  statute  it  may  become  the  duty  of  the  justice  to  render  Judgment 
tind  enter  It  in  his  docket  within  four  da.vs  after  the  case  is  sub- 
mitted to  him  for  final  decision,  and  a  rendition  of  Judgment  .-uid 
docket  entry  of  the  Judgment  after  the  four  days  is  void:  Watson 
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V.  Davis,  19  Wend,  371;  unless  the  provision  of  the  statute  is 
waived  by  the  parties  to  the  suit,  which  may  be  done  by  them, 
and  then  the  entry  may  be  made  after  the  time  specified  in  the 
act.  If  done  within  the  time  agreed  upon:  Barnes  v.  Badger,  41 
Barb.  98.  Or  If  the  justice  makes  a  memorandum  of  the  judgment 
rendered  within  the  four  days,  the  judgment  is  regular  and  valid, 
although  he  malies  no  entry  thereof  on  his  docket  until  after  the 
lapse  of  the  four  days:  Walrod  v.  Shuler,  2  N.  Y.  134.  And  although 
the  statute  requires  that  judgment  be  rendered  and  entered  forth- 
with upon  return  of  verdict,  a  judgment  rendered  in  due  time  can- 
not be  reversed  because  not  entered  in  the  docket  until  two  or  three 
days  thereafter:  Hall  v.  Tuttle,  6  Hill,  38,  40  Am.  Dec.  382;  Con- 
well  V.  Kuykendall,  29  Kan.  707.  In  California,  and  perhaps  gen- 
erally, docketed  jxidgments  of  justices  of  the  peace  do  not  become 
liens  on  the  real  estate  of  the  judgment  debtor  until  a  certified  copy 
of  the  judgment  has  been  recorded  in  the  office  of  the  county  re- 
corder. Hence,  the  filing  and  recording  in  such  ofiice  of  copiea 
of  the  docket  entries  made  by  the  justice  does  not  constitute  a 
judgment  lien  on  the  real  estate  of  the  judgment  debtor:  Bagley 
V,  Ward,  27  Cal.  369.  Because,  as  we  have  seen,  the  docket  entry 
Is  not  the  judgment:  Hickey  v.  Hinsdale,  S  Mich.  2G7,  77  Am.  Dec» 
450. 


EX  PARTE  WYGANT. 

[39  Or.  429,  64  Pac.  867.] 

NUISANCE-CEMETERIES  are  not  nuisances  except  condi- 
tions be  present  which  corrupt  or  foul  the  atmosphere  by  unwhole- 
some or  noxious  stenches,  or  impregnate  the  water  of  wells  or 
springs  In  the  vicinity  by  percolation  through  the  soil,  thereby  en- 
dangering the  public  health,     (p.  674.) 

NUISANCE— A  CEMETERY  is  not  a  nuisance  per  se,  and 
whether  the  act  of  burying  a  dead  body  is  the  commission  of  a 
nuisance  depends  entirely  upon  its  proximity  to  the  habitations 
of  the  living,  and  the  manner  in  which  it  is  accomplished,    (p.  674.) 

NUISANCE-CEI\fETERIES— POWER  OF  MUNICIPALITY. 
Under  a  charter  authorizing  a  city  to  declare  what  shall  constitute 
a  nuisance,  It  cannot  arbitrarily  declare  that  to  be  a  nuisance 
which  is  not  so  in  fxct,  or  made  so  by  statute.  Hence  it  cannot  de- 
clare generally  tiiat  the  burial  of  the  dead  in  any  portion  of  the 
city  shall  constitute  a  nuisance,  when  Interments  may  be  made 
In  the  usual  way  in  some  sections  thereof,  without  giving  offense 
to  the  senses  of  any  human  inhabitant,  or  endangering  the  health 
of  the  community,     (p.  674.) 

NUISANCE— CEMETERIES— ORDINANCE  RELATING  TO. 
Under  a  charter  authorizing  municipalities  to  provide  for  the  health, 
cleanliness,  peace,  and  good  order  of  the  city,  and  to  prevent  and 
remove  nuisances,  a  city  may  prescribe  reasonable  rules  respecting 
the  place  and  manner  of  burials  within  its  limits,  but  it  caniiut 
arbitrarily  prohibit  them,  unless  such  prohibition  Is  a  reasonable 
exercise  of  the  power,    (p.  674.) 
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MUNICIPAX  CORPORATIONS  -  ORDINANCES  —  PRE 
SUMPTION.— A  mnnlclpal  ordinance  Is  presumed  to  be  reasonable 
(p.   675.) 

MUNICIPAL  CORPOR.\TIONS— P,OUNDARIES.— JUDICIAI 
NOTICE  may  be  taken  of  stJitutes  creatincr  municipal  corporations 
and  of  the  extent  of  their  limits  as  tixed  thereby,    (p.  676.) 

MUNICIPAL  CORPORATIONS— ORDINANCE  PROHIBIT- 
ING BURIALS.— Under  charter  power  to  provide  for  the  health 
cleanllneps.  and  good  order  of  the  city,  an  ordinance  prohibiting 
the  Interment  of  dead  bodies  within  the  city  limits,  if  unreasonable 
as  applied  to  sparsely  inhabited  sections  thereof,  and  general  in 
Its  scope  and  operation,  is  wholly    void-    (p.  677.) 

J.  M.  Long,  city  attorney,  R.  R.  Duniway,  and  J.  K.  Kol- 
lock,  for  the  appellant. 

R.  Stott,  W.  L.  Boise,  and  G.  C.  Stout,  for  the  respondent. 

*^  WOLVERTON,  J.  1.  The  plaintiff  bases  his  argu- 
ment in  support  of  the  judgment  of  the  circuit  court  upon 
the  ground  that  Ordinance  No.  9188  is  invalid,  for  the  reason 
that  the  charter  does  not  authorize  the  city  of  Portland  to 
declare  the  burial  of  the  dead  within  the  city  limits,  outside 
of  the  excepted  districts,  to  be  a  nuisance,  or  to  punish  per- 
sons for  doing  the  acts  thereby  declared  to  be  offenses  against 
the  city.  It  may  be  premised  that  a  cemetery  is  not  a  nui- 
sance, except  conditions  be  present  which  corrupt  or  foul  the 
atmosphere  by  unwholesome  or  noxious  stenches,  or  impreg- 
nate the  water  of  wells  or  springs  in  the  vicinity  by  perco- 
lation through  the  soil,  thereby  endangering  the  public  health ; 
hence  the  authorities  agree  that  it  is  not,  nor  can  it  be,  re- 
garded a  nuisance  per  se:  Wood  on  Nuisances,  sec.  6;  1  Dillon 
on  Municipal  Corporations,  4th  ed.,  sec.  373;  5  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  791;  Kingsbury  v.  Flowers,  65  Ala. 
479,  39  Am.  Rep.  14,  and  note;  Henry  v.  Trustees,  48  Ohio 
St.  074,  30  N.  E.  1122 ;  Town  of  Lake  View  v.  Rose  Hill  Cem. 
Assn.,  70  ni.  191,  22  Am.  Rep.  71.  And  whether  the  act 
of  depositing  a  dead  body  in  its  place  of  sepulture  is  the  com- 
mission of  a  nuisance  depends  entirely  upon  its  proximity 
to  the  habitations  of  the  living  and  the  manner  in  which  it 
is  accomplished. 

2.  In  80  far  as  the  language  of  the  charter  conferring 
power  upon  the  city  to  declare  what  shall  constitute  a  nui- 
sance is  involved  by  the  contention,  the  case  of  Grossman  v. 
City  of  Oakland,  30  Or.  478,  60  Am.  St.  Rep.  832,  41  Pac. 
5,  is  precisely  in  point.  Within  ^^^  the  scope  of  the  doctrine 
there  announced  and  settled,  the  city  is  not  thereby  author- 
ized to  declare  that  to  be  a  nuisance  which  is  neither  such 
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per  se  nor  under  the  common  law,  nor  made  so  by  statutory 
enactment.  It  would  seem  to  follow,  therefore,  that  the  city 
council  was  not  authorized  to  declare  generally  that  to  de- 
posit a  dead  body  in  any  portion  on  the  inhibited  district  shall 
constitute  a  nuisance,  when  it  is  conceded,  as  here,  that  such 
an  interment  may  be  made  in  the  usual  way  in  some  sections 
thereof,  without  giving  offense  to  the  senses  of  any  human 
inhabitant,  or  endangering  in  the  least  measure  the  health  of 
the  community. 

3.  Defendant's  counsel  insist,  however,  that  the  authority 
requisite  for  excluding  burials  from  within  the  city  limits 
may  he-  referable  to  the  general  police  power  incident  to  all 
municipal  corporations,  and,  beyond  this,  it  is  urged  that  the 
words  of  the  charter,  "to  provide  for  the  health,  cleanliness, 
ornament,  peace,  and  good  order  of  the  city,"  are  commen- 
surate for  the  purpose.  The  power  thus  conferred  is  no 
doubt  ample  to  authorize  the  city  to  adopt  reasonable  meas- 
ures prescribing  rules  and  regulations  as  it  respects  the  place 
and  manner  of  burials  within  the  city  limits;  but  the  city 
cannot  arbitrarily  prohibit  them,  unless  such  prohibition  be  a 
reasonable  exercise  of  the  power.  The  legislature,  in  its  wis- 
dom, may,  by  express  delegation  of  authority,  empower  the 
city  to  adopt  measures  of  a  specified  and  defined  character, 
and  the  exercise  of  such  authority  cannot  be  questioned  on 
the  ground  of  its  unreasonableness.  People  v.  Pratt,  129  N. 
Y.  68,  39  K  E.  7,  Cronin  v.  People,  82  W.  Y.  318,  37  Am. 
Eep.  564,  and  Coates  v.  Mayor  etc.,  7  Cow.  585,  are  illustra- 
tive of  the  principle.  In  the  first,  the  authority  delegated 
was  "to  make,  modify,  and  repeal  '*^'*  ordinances  and  by- 
laws to  regulate  the  burial  of  the  dead";  and  it  was  held  that 
the  power  to  regulate  was  tantamount  to  the  power  to  pro- 
hibit, the  court  referring  to  Cronin  v.  People,  82  N.  Y.  318, 
37  Am.  Rep.  564,  which  involved  the  authority  to  prohibit  the 
operation  of  slaughter-houses  in  certain  portions  of  the  city 
of  Albany  as  conclusive  of  the  point.  So,  in  the  last  case 
cited,  the  authority  extended  to  making  by-laws  "for  ro,2:ii':^t- 
ing  ....  or  preventing  the  interment  of  the  dead"  within 
the  city,  which  language  is  so  express  and  explicit  as  to  leave 
no  doubt  touching  the  power  to  prohibit.  But  where  the 
authority  to  adopt  specific  measures  is  referal^le  merely  to 
the  general  power,  or  where  the  authority  to  legislate  with  re- 
spect to  a  given  subject  is  conferred  and  the  mode  of  its  ex- 
ercise is  not  prescribed,  there  goes  with  it  the  condition  that 
the  exercise  thereof,  to  be  valid  and  efficacious,  must  be  rea- 
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sonable,  and  not  oppressive:  1  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sec.  328;  State  v.  Inhabitants  of  Trenton,  53 
N.  J.  L.  132,  28  Atl.  1076;  Haynes  v.  Cape  May,  50  N.  J. 
L.  55,  13  Atl,  231;  Coal  Float  v.  City  of  Jeffersonville,  112 
Ind.  15,  13  N.  E.  115;  Mayor  etc.  v.  Radecke,  49  Md.  217,  33 
Am.  Rep.  239 ;  Tugman  v.  City  of  Chicago,  78  111.  405 ;  Kirk- 
ham  V.  Russell,  76  Va.  956.  It  is  for  the  court  to  determine, 
in  view  of  the  facts  of  each  particular  case  as  it  arises,  whether 
or  not  an  ordinance  is  reasonable:  17  Am.  &  Eng.  Ency.  of 
Law,  Ist  ed.,  248. 

4.  The  prevailing  presumption,  however,  is  in  favor  of  its 
reasonableness,  which  must  be  overcome  by  legal  and  compe- 
tent proof  to  the  contrary  before  its  invalidity  can  be  de- 
clared: State  ex  rel.  v.  Inhabitants  of  Trenton,  53  N".  J.  L. 
132,  20  Atl.  1076;  Commonwealth  v.  Patch,  97  Mass.  221; 
Van  Hook  v.  City  of  Selraa,  70  Ala.  361,  45  Am.  Rep.  85. 

435  5_  -yy-g  J^I.g  ^j^^s  ]3rought  to  the  question  whether  the  ordi- 
nance involved  evinces  a  reasonable  exercise  of  the  general 
police  power  vested  in  the  city,  or  of  such  as  is  attendant  upon 
the  power  accorded  to  provide  for  the  health,  cleanliness,  and 
good  order  thereof.  The  court  may  take  judicial  knowledge 
of  the  acts  of  incorporations  and  charters  of  municipal  cor- 
porations, and,  as  a  logical  consequence,  of  the  territorial  lim- 
its of  such  municipalities,  especially  where  they  are  fixed  and 
defined  by  the  acts  giving  them  life,  or  acts  amendatory  there- 
of :  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  936,  938 ;  Fanntleroy 
V.  Hannibal,  1  Dill.  118,  Fed.  Cas.  No.  4691 ;  Blinkert  v.  Jan- 
sen,  94 '111.  283;  Hornberger  v.  State,  47  Neb.  40,  66  N.  W. 
23 ;  De  Baker  v.  Southern  Cal.  Ry.  Co.,  106  Cal.  257,  46  Am. 
St.  Rep.  237,  39  Pac.  610;  City  of  Kansas  City  v.  Smart,  128 
Mo.  272,  30  S.  W.  773. 

6.  Now,  it  is  an  admitted  fact  that  there  are  considerable 
tracts  of  land,  comprised  within  the  limits  of  the  city,  which 
are  sparsely  inhabited.  As  was  said  by  the  court  below,  "there 
are  within  the  corporate  limits  of  the  city  of  Portland  several 
large  tracts  of  land,  which  are  used  solely  for  farming  pur- 
poses, some  of  them  containing  several  hundred  acres,  and 
on  some  of  them  interments  could  be  made  which  would  be 
distant  a  half  mile  or  more  from  any  human  inhabitant  or 
public  thoroughfare.**  Under  these  conditions,  it  is  assuredly 
not  a  reasonable  regulation,  as  a  police  provision,  or  for  the 
conservation  of  the  health  or  good  order  of  the  community, 
to  exclude  burials  from  the  whole  territory,  save  the  districts 
enumerated  by  the  ordinance.     If,  however,  as  before  indi- 
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/jated,  the  legislature  had  granted  special  and  express  poorer 
to  exclude  burials  from  within  the  city  limits,  the  adoption 
of  such  an  ordinance  would  be  a  legitimate  exercise  thereof, 
and  no  one  could  question  its  '*^^  validity,  yet,  when  the  na- 
ture of  the  power  delegated  enjoins  upon  the  city  the  duty  of 
adopting  such  measures  only  as  are  reasonable,  that  becomes 
the  measure  and  limit  of  the  power,  and  any  act  in  excess 
thereof  is  without  legal  efficacy.  The  ordinance  being  unrea- 
sonable as  applied  to  those  sparsely  inhabited  portions  of  the 
city,  and  general  in  its  territorial  scope  and  operation,  it  i? 
invalid  as  to  the  whole,  and  must  fall  in  its  entirety.  As  sus- 
taining the  conclusions  here  reached,  see  Austin  v.  Murray, 
16  Pick.  121 ;  Kneedler  v.  Borough  of  Norristown,  100  Pa.  St. 
368,  45  Am.  Rep.  383 ;  Town  of  Lake  View  v.  Rose  Hill  Cem. 
Co.,  70  111.  191,  22  Am.  Rep.  71;  Mayor  etc.  v.  Radecke,  49 
Md.  217,  33  Am.  Rep.  239. 

This  statement  of  the  law  is  not  impinged  upon  by  the  doc- 
trine maintained  in  Pennsylvania  R.  Co.  v.  Mayor  etc.  of  Jer- 
sey City,  .47  N.  J.  L.  286 ;  State  v.  Sheppard,  64  Minn.  287, 
67  N.  W.  62,  and  other  cases  cited  by  counsel.  One  of  the 
primary  essentials  of  a  valid  ordinance  is  that  it  must  be  gen- 
eral in  its  operation;  that  is,  it  must  affect  all  persons  alike, 
under  like  circumstances  and  conditions:  1  Dillon  on  Munici- 
pal Corporations,  4th  ed.,  sec.  322.  It  may,  and  often  does, 
become  a  question  whether  certain  persons  or  corporations, 
acting  in  peculiar  capacities  or  special  emergencies,  come 
within  the  legitimate  purview  or  spirit  of  the  ordinance,  and 
such  was  the  question  presented  and  determined  by  the  above 
cases.  The  ordinance  in  each  case  was  general  in  its  scope, 
affecting  all  persons  alike,  but  in  the  first  the  business  of  the 
railroad  concentrated  in  a  small  compass,  but  had  grown  to 
such  proportions  that  the  ordinance  became  unreasonably  em- 
barrassing and  burdensome,  and  it  was  held,  therefore,  that  it 
should  not  be  enforced  against  the  company  as  to  the  particu- 
lar locus  in  quo.  So,  in  the  latter  case,  the  ordinance  prohib- 
ited the  driving  of  animals  in  the  street  at  a  rate  of  speed  ex- 
ceeding ^^^  six  miles  an  hour,  and  it  was  held  that  a  fireman, 
acting  in  the  discharge  of  his  duties  in  hastening  to  the  scene 
of  a  conflagration,  did  not  come  within  the  inhibition.  The 
doctrine  is  operative  in  the  establishment  of  an  exception 
rather  than  that  of  a  general  rule,  and  can  have  no  application 
in  the  case  at  bar. 

Reliance  is  had  upon  the  case  of  City  of  Portland  v.  Ter- 
williger,  16  Or.  465,  19  Pac.  90,  as  being  an  adjudication  bus- 
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taining  the  power  of  the  city  to  exclude  burials  from  withi: 
the  city  limits.  The  court  there  had  under  consideration  th 
effect  of  an  ordinance  prohibiting  the  burial  of  the  dead  withii 
the  city,  and  consequently  upon  an  estate  conceded,  for  th 
purpose  of  the  case,  to  have  been  vested  in  the  municipalit; 
upon  a  condition  subsequent  as  to  the  continued  use  and  occu 
pation  thereof  by  it  for  cemetery  purposes.  The  power  t( 
adopt  the  ordinance  in  that  case  seems  to  have  been  takei 
for  granted,  or,  at  least,  it  was  not  a  matter  of  controversy  ii 
the  course  of  the  hearing.  In  announcing  the  opinion,  Mr 
Justice  Strahan  incidentally  says :  "That  power  was  delegatec 
by  the  state  to  the  city  of  Portland  under  the  general  descrip 
tion  of  police  power";  referring,  we  presume,  to  the  power  o 
prohibiting  burials  within  the  city  limits.  The  learned  jus 
tice  then  proceeded  to  an  elaboration  of  the  idea  that  ever 
citizen  holds  his  property  subject  to  the  proper  exercise  of  th( 
power,  but  the  question  whether  the  charter  did  or  did  no 
confer  the  power  to  adopt  the  ordinance  was  not  mooted,  s< 
far  as  we  are  informed  by  the  record,  much  less  can  it  be  saic 
to  have  been  decided.  The  idea  of  declaring  the  act  of  buria 
a  nuisance,  and  the  powder  commensurate  to  that  particulai 
purpose,  does  not  seem  to  have  been  suggested  at  any  tim( 
during  the  proceeding.  The  case  is  therefore  not  controlling 
as  a  precedent.  If,  however,  it  ever  had  any  vitality  in  th( 
direction  claimed  for  it,  it  must  *^*  be  considered  as  over 
ruled  in  its  general  scope  by  the  subsequent  case  of  Grossmai 
v.  City  of  Oakland,  30  Or.  478,  60  Am.  St.  Rep,  832,  41  Pac 
6.    There  will  be  an  afiu-mance  of  the  judgment. 


POWER   OF   MUNICIPALITIES   TO   REGITLATB,    PROHIBIT 
OR  DISCONTINUE  CEMETERIES. 

L    Regulations. 

a.  Limitations  on  Power  of. 

b.  What  Statutes  Confer  Power  of. 

c.  What  Regulations  are  Void  Because  Unreasonable. 
H.    Prohibition. 

a.  When  Reasonable  and  therefore  Valid. 

b.  When  Unreasonable  and  therefore  Void. 

c.  As  to  Persons  Who  may  Maintain  or  Conduct. 

d.  Injunctions  Against  Enforcement  of  Invalid. 
m.    Abolishment  or  Discop.tinuance. 

I.    Regulation, 
a.    Limitations  on  Power  of.— Undoubtedly,  cemeteries  are  with 
in  the  power  of  reasonable  regulation  by  cities,  counties,  and  towns 
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but  they  are  not  to  be  regarded  as  nuisances  per  se,  In  measuring 
the  extent  of  tlie  police  power  to  regulate  them:  County  of  Los 
Angeles  v.  Hollywood  Cemetery  Assn.,  124  Cal.  344,  71  Am.  St. 
Rep.  75,  57  Pac.  153;  Bogert  v.  City  of  Indianapolis,  13  Ind.  134; 
Musgro^e  v.  Catholic  Church,  10  La.  Ann.  431;  New  Orleans  v.  War- 
dens of  the  Church,  11  La.  Ann.  244;  Commonwealth  v.  Fahey,  5 
Cush.  408;  Coates  v.  Mayor,  7  Cow.  585;  City  Council  of  Charleston 
V.  Wentworth  St.  Baptist  Church,  4  Strob.  306;  Austin  v.  Austin 
City  Cemetery  Assn.,  87  Tex.  330,  47  Am.  St.  Rep.  114,  28  S.  W.  528. 
If  land  is  dedicated  to  public  use  as  a  burying-ground,  the  power 
of  the  city  over  it  under  such  dedication  is  only  for  the  protection 
and  regulation  of  the  public  use  and  the  public  health:  Stockton  v. 
Mayor  of  Newark,  42  N.  J.  Bq.  531,  540,  9  Atl.  203.  While  the  legis- 
lature may,  under  the  exercise  of  the  police  power,  and  for  the 
purpose  of  protecting  the  public  health,  control  and  regulate  the 
use  of  lands  in  the  populous  part  of  a  city  as  a  cemetery,  or  may 
authorize  the  city  itself  to  exercise  such  power,  the  power  cannot 
be  exercised  arbitrarilj'^;  and  all  ordinances  looking  to  such  regu- 
lation must  be  fair  and  reasonable,  otherwise  they  are  void:  County 
of  Los  Angeles  v.  Hollywood  Cemetery  Assn.,  124  Cal.  344.  71 
Am.  St.  Rep.  75,  57  Pac.  153;  Austin  v.  Murray,  16  Pick.  121;  Austin 
V.  Austin  City  Cemetery  Assn.,  87  Tex.  aSO,  47  Am.  St  Rep.  114, 
28  S.  W.  528.  And  an  ordinance  passed  pursuant  to  a  constitu- 
tional grant  of  power  to  make  police  regulations  concerning  ceme- 
teries may  be  reasonable  when  confined  to  the  limits  of  a  city  or 
town,  but  entirely  unreasonable  when  put  in  operation  in  all  parts 
of  a  large  county,  thinly  populated  in  many  of  its  parts:  County  of 
Los  Angeles  v.  Hollywood  Cemetery  Assn.,  124  Cal.  344,  71  Am. 
St.  Rep.  75,  57  Pac.  153.  A  municipal  ordinance  limiting  the  places 
within  a  city  in  which  It  shall  be  lawful  to  inter  docoased  human 
bodies  is  not  vo'd  on  its  face,  and  it  is  valid  unless  it  unreasonably 
restricts  the  rights  of  its  citizens  to  procure  places  for  that  pur- 
pose within  such  limits,  and  a  person  who  claims  that  such  an 
ordinance  is  unreasonable  must  assume  the  burden  of  proving  It 
to  be  so:  Austin  v.  Austin  City  Cemetery  Assn.,  87  Tex.  330,  47 
Am.  St.  Rep.  114,  28  S.  W.  528. 

h.  What  Statutes  Confer  Power  of.— Power  to  forbid  the  in- 
terment of  bodies  within  specified  limits  of  the  city  is  conferred 
upon  a  municipality  by  a  charter  authorizing  it  to  regulate  the 
burial  of  the  dead,  and  to  purchase,  establish,  and  regulate  one  or 
more  cemeteries  within  or  without  the  city  limits:  Austin  v.  Austin 
City  Cemetery  Assn.,  87  Tex.  330,  47  Am.  St.  Rep.  114,  28  S.  W. 
528.  A  statute  giving  the  common  council  of  a  city  the  power  to 
regulate  or  prohibit  Interments  except  In  cemeteries  theretofore 
established,  relates  only  to  interments  within  the  corporate  limits. 
Hence  the  city  authorities  have  no  power  to  regulate  burials,  Or 
prohibit  the  establishment  of  cemet^ies  outside  the  city  limits,  nor 
have  they  any  control  over  them  when  established:  Begeln  v.  City 
of  Anderson,  28  Ind.  79.    Such  a  statute  does  not  empower  the  city 
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council  to  sxibject  to  the  control  of  the  city  sexton  cemeteries  other 
than  those  belonging  to  tlie  city:  Bogert  v.  City  of  Indianapolis, 
13  Ind.  134. 

A  statute  requiring  a  city  to  transfer  a  cemetery  to  anotl^er  cor- 
poration is  unconstitutional  if  the  property  used  as  a  cemetery  was 
purchased  and  improved  by  the  city,  and  it  had  the  right  to  hold 
the  cemetery  not  only  for  the  burial  of  poor  persons,  but  also  with 
the  right  to  malie  sales  of  burial  rights  to  any  persons  who  ml.t,'ht 
wish  to  purcliase  them,  whether  residents  or  nonresidents:  Mount 
Hope  Cemetery  v.  City  of  Boston,  158  Mass.  509,  35  Am.  St.  Rep. 
615.  33  N.  TO.  695.  If  a  city  accepts  land  dedicated  for  the  pur- 
pose of  a  burial  ground  and  used  for  that  purpose,  the  city  can- 
not appropriate  the  ground  to  any  other  purpose:  Rousseau  v.  City 
of  Troy,  49  How.  Pr.  492.  If  township  trustees  have  bought  land 
for  a  cemetery,  they  still  have  a  discretion  as  to  its  use,  and  cannot 
be  compelled  by  mandamus  to  devote  it  to  cemetery  purposes  if 
for  any  reason  they  deem  It  unsuitable:  Christy  v.  Whltraore,  (i7 
Iowa.  60,  24  N.  W.  593.  Nor  can  they  be  enjoined  from  selling 
the  land,  when  they  propose  to  sell  It  only  on  condition  that  it 
shall  not  be  used  for  cemetery  purposes:  Bushnel  v.  Whitlock,  77 
Iowa,  2R5,  42  N.  W.  1S6.  If  a  statute  provides  that  no  cemetery 
shall  be  estnblished  within  city  limits  without  first  obtaining  the 
consent  of  the  city  authorities,  a  written  communication,  addressed 
to  the  mayor  and  common  council  of  the  city  by  the  proper  per- 
sons, aslcing  that  permission  be  granted  them  to  maintain  a  cem- 
etery on  certain  land,  Is  a  sufHeient  application,  and  the  consent 
of  the  municipal  authorities  In  such  case  Is  sufficiently  given  by 
the  adoption  of  a  motion  to  that  efTect  by  the  common  council 
without  the  enactment  of  an  ordinance  granting  such  permission: 
Porch  V.  St.  Bridget's  Congregation,  81  Wis.  599,  51  N.  W.  1007, 

c.  What  Begulations  are  Void  Because  Unreasonable.  —  A 
county  ordinance  which  makes  It  tmlawful  to  establish,  e.^tend, 
or  enlarge  any  cemetery  within  the  limits  of  the  county  without 
the  permlssi«>n  of  the  sxipervlsors,  but  which  Impliedly  permits 
burials  In  cemeteries  already  established,  without  restriction,  is 
invalid  and  unenforceable  by  the  county.  It  is  unreasonable,  be- 
cause It  makes  the  right  to  follow  a  lawful  occupation  dependent 
upon  the  arbitrary  will  of  the  supervisors,  and  it  Is  unequal  in  its 
operation  because  It  discriminates  in  favor  of  a  class  of  persons 
within  the  same  district,  as  It  allows  the  owners  of  cemeteries 
already  established  the  right  to  exercise  privileges  denied  to  those 
who  have  no  permission,  and  whether  the  permission  may  or  may 
not  be  granted  rests  In  the  arbitrary  power  of  the  supervisors: 
County  of  Los  Angeles  v.  Hollywood  Cemetery  Assn.,  124  CaL 
S44,  71  Am.  St.  Rep.  75,  57  Pac.  153.  The  use  of  land  as  a  cem- 
etery, if  such  use  Is  not  a  nuisance,  cannot  be  enjoined  on  allega- 
tions that  such  use  renders  adjoining  land  and  property  less  valu- 
able: Dunn  V.  City  of  Austin,  77  Tex.  139,  11  S.  W.  1125. 
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n.     Prohibition.  • 

a.  When  Reasonable  and  Therefore  Valid.— The  legislature,  In 
the  exorcise  of  !ts  police  power,  can  lawfully  prohibit  the  use  of 
lands  for  the  purpose  of  burial,  when  such  lands  are  held  by  a 
municipal  corporation:  Mayor  of  Newark  v.  Watson,  56  N.  J.  L. 
6G7,  29  Atl.  487.  "The  prevention  of  the  location  of  cemeteries 
in  the  thickly  populated  portions  of  the  country,  or  where  such 
condition  Is  probable,  or  near  dwelling-houses  actually  existing, 
has  generally  been  considered  a  proper  exercise  of  police  power 
when  regulations  in  that  regard  have  been  challenged  on  consti- 
tutional grounds":  Pfloger  v.  Groth,  103  Wis.  104,  79  N.  W  19.  The 
owner  of  a  lot  within  a  cemetery,  who  has  purchased  it  for  the 
purpose  of  burial,  holds  it  subject  to  the  right  of  the  city  to  pro- 
hibit further  burials  within  the  cemetery,  when  such  action  is 
demanded  by  the  necessities  of  the  public  health:  Coates  v.  Mayor 
of  New  York,  7  Cow.  585.  Thus  an  ordinance  prohibiting  the  es- 
tablishment of  any  new  burial  grounds  within  the  limits  of  the  city 
may  be  constitutional  and  valid:  City  Council  of  Charleston  v, 
Wentworth  St.  Baptist  Church,  4  Strob.  306.  An  ordinance  pro- 
viding that  no  land  except  that  already  so  used  and  appropriated 
shall  be  used  for  burial  purposes  otimiT  than  private  tombs,  unless 
by  permission  of  the  town  authorities,  is  constitutional,  and  ex- 
tends to  corporations  for  burial  purposes  whose  charters  do  not 
exempt  them  from  the  control  of  the  legislature  In  the  exercise  of 
Us  police  power  for  the  security  of  the  public  health  and  comfort: 
Woodlawn  Ometery  v.  Everett,  118  Mass.  354.  An  ordinance  pro- 
hibiting the  interment  of  dead  human  bodies  within  specified  lim- 
its of  a  city,  If  a  reasonable  exercise  of  the  police  power  for  the 
preservation  of  the  public  health.  Is  valid:  Austin  v.  Austin  City 
Cemetery  Assn.,  87  Tex.  330,  47  Am.  St.  Rep.  114,  28  S.  W.  528. 
Cities  have  complete  authority  to  establish  cemeteries,  and  this 
implies  a  discretion  to  judge  of  their  necessity  and  the  place  of 
their  locality:  Greencastle  v.  Hazelett,  23  Ind.  186;  Camp  v.  Town 
of  Barre,  66  Vt  495,  29  Atl.  811. 

b.  When  Unreasonable  and  Therefore  Void.— Power  vested  In 
city  authorities  to  abate  nuisances  does  not  Include  power  to  for- 
bid by  ordinance  any  cemetery  to  be  opened  In  the  town  without 
permission,  when  it  is  sought  to  establish  such  cemetery  in  a 
proper  locality:  Lake  View  v.  Letz,  44  111.  81.  The  location  of  a 
cemetery  at  a  certain  place  cannot  be  prohibited  If  found  to  bo  a 
public  necessity  and  convenience,  and  that  its  location  will  not 
be  detrimental  to  public  health:  Application  of  St.  Bernard  etc. 
Cemetery  Assn.,  58  Conn.  91,  19  Atl.  514.  A  statute  cannot  pro- 
hibit the  use  of  land  for  cemetery  purposes  If  granted  for  that 
purpose,  unless  the  public  health  requires  It  Thus  the  charter 
of  a  cemetery  company  authorized  It  to  acquire  and  use  land  not 
exceeding  five  hundred  acres  for  burial  purposes.  After  it  had 
acquired  the  land  and  Improved  It,  a  statute  was  passed  prohibiting 
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the  company  from  nsing  nny  of  Its  land  for  cemetery  purposes  out- 
side Its  then  Inclosiire,  which  was  less  than  five  hundred  acres, 
and  the  court  held  that  as  It  did  not  appear  that  any  nuisance 
existed  or  was  liable  to  arise,  the  statute  was  not  a  valid  exorc'se 
of  the  police  power,  and  was  unconstitutional  and  void:  Lake  View 
▼.  Rose  Hill  Cemetery  Assn.,  70  111.  101,  22  Am.  Rep.  71.  In  Austin 
V.  Murray,  16  Pick.  121,  an  ordinance  prohibited  any  person  from 
brlnginpr  Into  the  city  any  dead  body  or  cause  the  same  to  be  con- 
veyed through  the  streets  or  to  be  buried  on  the  premises  of  such 
person  or  elsewhere  within  the  town,  without  a  permit  from  the 
selectmen  of  the  town,  and  the  court  said  that  if  the  ordinance 
had  been  limited  to  the  populous  part  of  the  town,  and  had  been 
made  In  good  faith  "for  the  purpose  of  preserving  the  health  of  the 
Inhabitants,  which  may  In  some  degree  be  exposed  to  danger  by  the 
allowance  of  interment  in  the  midst  of  a  dense  population,  it  would 
have  been  a  very  reasonable  regulation.  But  it  cannot  be  pre- 
tended that  this  by-law  was  made  for  the  preservation  of  the  health 
of  the  Inhabitants.  Its  restraint  extends  many  miles  into  the  coun- 
try to  the  utmost  limits  of  the  town.  Such  an  unnecessary  re- 
straint upon  the  right  of  interring  the  dead  we  think  essentially 
unreasonable."  A  municipal  ordinance  not  prohibiting  all  burin  is 
within  the  city  limits,  but  assuming  to  prohibit  further  purchases 
of  cemetery  lots  and  further  interments  for  general  purposes,  but 
expressly  excepting  interments  in  such  lots  or  plots  as  have  been 
already  purchased  for  the  use  of  purchasers  or  their  families, 
and  making  the  violation  of  the  ordinance  a  misdemeanor,  Is  unrea- 
sonable and  Invalid,  as  assuming  to  limit  the  privilege  of  burial 
to  one  class  of  citizens,  and  denying  It  to  another  class  within 
the  same  district:  Ex  parte  Bohen,  11.5  Cal.  372,  47  Pac.  55.  "The 
right  to  prohibit  burials  within  a  certain  district  rests  upon  the 
proposition  that  any  burial  witliin  that  district  is  detrimental  to 
the  public  health,  but  an  ordinance  permitting  burials  within  that 
district  to  an  extent  greater  in  nximber  than  it  prevents  cannot 
be  upheld  as  a  valid  exercise  of  the  police  power.  An  ordinance 
forbidding  the  burial  of  human  bodies  within  -the  city,  or  upon 
any  designated  portion  thereof,  cannot  be  sustained,  If  such  burial 
be  permitted  upon  other  lots  similarly  situated,  any  more  than 
can  an  ordinance  forbidding  the  conducting  of  a  soap-boiling  factory 
or  any  other  occupation  which  may,  under  certain  circumstances, 
be  deleterious  to  health":  Ex  parte  Bohen,  115  Cal,  376,  47  Pac. 
65.  If  an  ordinance  prohibiting  further  burials  within  city  limits 
and  the  further  purchase  and  sale  of  lots  for  burial  purposes  is 
valid,  the  mere  purchase  and  sale  of  a  lot  In  a  cemetery  is  not  a 
complete  offense  and  cannot  be  the  basis  of  a  crime  or  misde- 
meanor, until  the  offense  of  burial  in  such  lot  has  been  committed: 
Ex  parte  Bohen,  115  Cal.  372,  47  Pac,  55.  A  purchaser  of  a  lot 
from  a  private  corporation  is  not  bound  by  an  ordinance,  enacted 
after  the  transfer  of  the  cemetery  to  the  city,  prohibiting  any  grave 
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from  being  dug  except  by  permission  of  the  city  sexton:  Ritchey  v. 
City  of  Canton,  46  III.  App.  185. 

c.  As  to  Persons  Who  may  Maintain  or  Conduct.— If  a  busi- 
ness, such  as  condiicting  a  cemetery  for  profit,  is  lawful,  and  has  no 
injurious  tendency,  the  city  authorities  cannot  say  who  shall  and 
who  shall  not  exercise  the  right  to  follow  it.  Hence  any  restriction 
by  virtue  of  the  police  power,  upon  the  right  of  individuals  to 
pursue  it,  must  extend  to  all  alike.  The  privilege  of  burial  cannot 
be  limited  to  one  class  of  citizens  and  denied  to  another  class  within 
the  same  district,  nor  can  the  city,  under  the  guise  of  regulating 
a  business,  make  prohibition  possible  by  committing  to  its  oflScers 
arbitrary  power  to  deny  permission  to  engage  In  that  business: 
County  of  Los  Angeles  v.  Hollywood  Cemetery  Assn.,  124  Cal.  344, 
71  Am.  St.  Rep.  75,  57  Pac.  153. 

d.  Injunctions  Against  Enforcement  of  Invalid.— An  injunction 
against  a  void  mimicipal  ordinance,  forbidding  and  making  crim- 
inal interments  in  a  cemetery,  may  be  issued  by  court  of  equity 
when  there  is  no  adequate  remedy  at  law:  Austin  v.  Austin  City 
Cemetery  Assn.,  87  Tex.  330,  47  Am.   St.  Rep.  114,  28  S.  W.  528. 

Ill:  Abolishment  or  Discontinuance. 
A  statute  or  ordinance  directing  the  abolishment  or  discontinuance 
of  a  cemetery  as  a  menace  to  the  public  health,  and  also  directing 
the  removal  of  the  bodies  and  the  sale  of  the  land,  may  be  a  valid 
exercise  of  the  police  power.  Tims,  tlie  purchaser  of  a  lot  in  a 
cemetery  for  burial  purposes  does  not  take  any  title  to  the  soil, 
and  an  act  of  the  legislature,  directing  the  vacation  and  sale  of  the 
cemetery  and  the  removal  of  the  bodies,  is  not  an  unconstitutional 
Infringement  of  his  rights:  Partridge  v.  First  Independent  Church, 
39  Md.  631;  Kincaid's  Appeal,  66  Pa.  St  411,  5  Am.  Rep.  377.  The 
legislature  has  tlie  right  to  authorize  a  municipality  to  remove  the 
remains  of  the  dead  from  cemeteries,  and  an  ordinance  passed  for 
that  purpose  does  not  impair  the  obligation  of  a  contract  as  to  one 
who  has  a  right  of  burial  therein:  Craig  v.  First  Presbyterian 
Church,  88  Pa.  St.  42,  32  Am.  Rep.  417.  If  the  further  perform- 
ance of  a  condition  subsequent  that  premises  shall  be  used  as  a 
cemetery  Is  rendered  unlawful  by  a  valid  statute,  the  condition 
Is  thereby  discharged,  and  the  title  of  the  grantee  freed  therefrom, 
and  property  is  not  taken  for  a  public  use  within  the 'meaning  of 
the  constitution  by  the  enactment  and  enforcement  of  a  statute 
forbidding  its  use  in  a  manner  hurtful  to  the  health  and  comfort 
of  the  community.  Therefore,  though  a  person  has  a  right  of  entry 
for  a  condition  broken  that  land  shall  be  used  for  a  public  ceme- 
tery, and  the  land  is  freed  from  tliat  condition  under  a  valid  statute 
forbidding  any  further  Interments  therein,  and  requiring  the  re- 
moval therefrom  of  all  bodies  and  monuments,  and  authorizing  the 
taking  of  the  property  after  such  removal  for  a  public  park  upon 
payment  to  Its  owners  of  tlie  sums  decreed  by  the  court,  he  has 
no  rlsht  to  any  cart  of  the  monev  awarded  for  such  property: 
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KcovlU  V.  MoMahon,  62  Conn.  378,  36  Am.  St  Rep.  350,  26  Atl.  479. 
The  leRislftture,  In  the  exercise  of  Its  police  power,  can  lawfully 
prohibit  thp  further  use  of  lands  for  burial  purposes:  Mayor  of 
Newark  v.  Watson,  56  N.  J.  L.  667,  29  Atl.  487.  In  Youngs  v. 
Commissioners,  51  Fed.  685,  the  lands  were  donated  by  the  owner 
of  the  fee  to  a  municipality  for  a  burying-ground,  and  the  munici- 
pality subsequently  passed  an  ordinance  prohibiting  the  further 
use  of  It  for  such  purpose.  The  ordinance  was  declared  to  be  a 
valid  exercise  of  the  police  power,  and  also  to  operate  as  a  com- 
plete abandonment  of  the  dedicated  use.  by  which  the  lands  re- 
verted to  the  original  owner.  The  legislature  has  power  to  pro- 
hibit Interments  In.  or  the  removal  of,  the  dead  from  cemeteries 
which,  In  view  of  the  advance  of  urban  population,  may  be  detri- 
mental to  the  public  health  or  in  danger  of  becoming  so,  and  every 
owner  of  a  cemetery  lot  must  be  deemed  to  have  purchased  It, 
and  to  hold  It  for  the  sole  purpose  of  using  it  as  a  place  of  burial, 
and  he  Is  bound  to  know  at  his  peril  that  it  may  become  offensive 
by  reason  of  the  residence  of  many  people  in  its  vicinity,  and  that 
such  use  must  yield  to  laws  for  the  suppression  of  nuisances.  Every 
lot  owner  holds  his  title  subject  to  that  contingency,  and  no  con- 
dition or  covenant  contained  In  the  deed  appropriating  the  land  to  a 
particular  use  can  prevent  the  legislature  from  declaring  such  use 
unlawful,  and  compelling  the  removal  of  all  bodies  from  the  ground: 
Went  V.  Methodist  Protestant  Cliurcli,  80  Ilun,  266,  30  N.  Y.  Supp. 
157;  affirmed,  150  N.  Y.  577,  44  N.  E.  1129.  The  right  of  burial 
In  a  public  cemetery  Is  not  an  absolute  right  of  property,  but  a 
privilege  or  license  to  be  enjoj'ed  only  so  long  as  the  place  con- 
tinues to  be  used  as  a  burying-ground,  subject  to  municipal  regu- 
lation and  control  and  legally  revocable  whenever  the  public  neces- 
sity requires.  "The  right  to  provide  for  the  establishment  and 
discontinuance  of  public  cemeteries  and  regulate  their  use  Is  a 
public  right,  within  the  control  of  the  legislature,  which  it  may 
exercise  directly,  or  Intrust  to  local  municipal  action  under  such 
restrictions  as  are  necessary  for  the  protection  of  public  and  private 
rights":  Page  v.  Symonds,  63  N.  H.  17-20,  56  Am.  Rep.  481;  Hum- 
phrey V.  Methodist  Episcopal  Church,  109  N.  O.  132,  13  S.  E.  793; 
Schlessinger  v.  Mallard,  70  Cal.  326,  11  Pac.  728. 

In  one  case,  which  seems  to  be  opposed  to  all  other  authority 
on  the  subject,  it  was  Judicially  determined  that  If  title  to  certain 
land  is  vested  in  a  city  merely  in  trust,  for  and  subject  to  use 
as  a  burial  ground  forever,  such  use  must  be  deemed  to  be  per- 
petual, and  the  city  authorities  cannot,  even  with  statutory  sanc- 
tion, destroy  it  and  devote  the  land  to  other  purposes,  for  the  or- 
iginal use  is  not  subject  to  legislative  revocation:  Stockton  y. 
Mayor  of  Newark,  42  N.  J.  Eq.  531,  9  AU.  203. 
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PERRY  V.  GHOLSON". 

[39  Or.  438,   65  Pac.  601.] 

JUSTICES'  COURTS— EVIDENCE  OP  ISSUANCE  OP 
SUMMONS.— In  the  absence  of  the  original  summons  from  the  files 
in  a  justice's  court,  the  docliet  entry  required  to  be  made  by  stat- 
ute at  the  time  of  the  issuance  of  the  summons  is  sufficient  proof 
of  the  date  of  its  issuance,    (p.  685.) 

PROCESS— DEFECT  IN  COLLATERAL  ATTACK.— If  a 
summons  is  defective  in  form  only,  a  judgment  based  thereon  is  not 
open  to  collateral  attack,    (p.  686.) 

T.  A.  Hailey,  for  the  appellant. 

L.  B.  Reeder,  for  the  respondent, 

^•^  BEAN,  J.  This  is  an  action  to  recover  possession  of 
personal  property.  The  defendant,  who  was  acting  as  a  con- 
stable, justifies  the  seizure  and  detention  thereof  under  a  writ 
of  attachment  issued  out  of  a  justice's  court.  The  plaintiff 
denies  that  the  writ  relied  on  was  duly  or  regularly  issued. 
At  the  trial,  after  plaintiff  had  rested,  defendant,  to  prove  the 
allegations  of  his  answer,  offered  in  evidence  certified  copies 
of  the  docket  entries  and  papers  in  the  action  in  which  the 
writ  was  issued;  but  the  trial  court  refused  to  admit  them  in 
evidence,  because  it  did  not  sufficiently  appear  that  a  summons 
had  been  issued  at  the  time  of  the  issuance  of  the  writ.  The 
following  entries  appear  in  the  justice's  docket,  prior  to  the 
entry  showing  the  filing  of  the  affidavit  and  undertaking  for 
the  writ  of  attachment  and  the  issuance  thereof:  "Summons 
issued  September  19,  1899.  Case  set  for  hearing  on  the 
twenty-eighth  day  of  September,  1899,  at  the  hour  of  1  o'clock 
in  the  afternoon."  The  docket  also  shows  that  at  the  time  set 
for  the  hearing  the  defendant  in  the  action  appeared  specially 
by  his  counsel  and  moved  to  quash  the  summons  and  service 
thereof,  basing  such  motion  upon  his  affidavit,  to  which  was 
annexed  a  copy  of  a  summons  in  form  as  required  by  the  act 
of  1893  (Laws  1893,  p.  39),  dated  September  19,  1899,  and 
which  he  avers  was  the  only  paper  served  upon  him  purport- 
ing" to  be  a  summons.  No  return  was  ever  made  upon  the 
original  summons,  and  it  therefore  does  not  appear  among 
the  files  of  the  justice's  court.  The  argument  is  that,  to  sup- 
port a  writ  of  attachment  issued  out  of  a  justice's  court,  it 
must  appear  from  the  record  not  only  that  an  entry  was  made 
by  the  justice  in  his  docket  that  ****  a  Bummons  had  been  is- 
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sued,  but  that  it  was  such  a  summons  as  the  law  requires,  and 
was  delivered  to  the  officer  for  service  prior  to  the  issuance 
of  the  writ  of  attachment,  and  that  the  original  summons  and 
the  indorsement  thereon  are  necessary  proof  of  such  facts. 

1.  A  plaintiff  in  a  civil  action  in  a  justice's  court  is  entitled 
to  the  benefit  of  the  provisional  remedy  of  attachment,  as  in 
like  cases  in  courts  of  record  (HilFs  Annotated  Laws,  sec. 
2064);  and  it  has  been  conceded  in  the  argument  that  a  writ 
of  attachment  cannot  issue  from  such  court  until  the  sum- 
mons has  been  issued,  so  that  the  only  question  for  decision 
is  the  character  of  proof  required  of  the  issuance  of  the 
summons.  In  the  circuit  court  a  summons  is  prepared  and 
signed  by  the  plaintiff  or  his  attorney,  and  is  not  deemed  issued 
until  it  is  placed  in  the  hands  of  the  officer,  with  the  intention 
that  it  be  served  upon  the  defendant,  and  the  only  legal  evi- 
dence of  the  delivery  to  the  officer  is  the  indorsement  which 
the  law  requires  him  to  make  thereon:  Hill's  Annotated  Laws, 
sec.  53;  White  v.  Johnson,  27  Or.  282,  40  Pac.  511,  50  Am. 
St.  Rep.  726,  and  note;  but  in  a  justice's  court  the  summons 
is  signed  and  issued  by  the  justice  (Laws  1893,  p.  39;  Laws 
1899,  p.  109),  who  is  required  by  the  statute  to  make  an  entry 
in  his  docket  of  the  date  of  the  issuance  thereof:  Hill's  An- 
notated Laws,  sec.  2055.  The  legal  evidence  of  the  fact  of 
the  issuance  of  the  summons  is  thus  provided,  and,  in  our 
opinion,  the  docket  entry  is  sufficient  proof  of  that  fact  to 
support  a  writ  of  attachment.  Until  the  summons  is  returned 
it  is  no  part  of  the  record,  and  in  its  absence  the  entry  in  the 
justice's  docket  is  the  only  evidence  of  its  issuance.  The  pre- 
sumption is  that  the  justice  did  his  duty  and  made  a  correct 
entry  in  his  docket,  and  we  do  not  think  the  actual  return  of 
the  summons  is  necessary  to  the  validity  of  the  attachment. 
In  cases  *^^  arising  in  the  circuit  and  county  courts  there  is 
no  means  provided  by  which  the  date  of  the  issuance  of  a  sum- 
mons can  be  determined,  except  by  the  indorsement  of  the 
officer  thereon,  but  in  cases  arising  in  a  justice's  court  there 
is  no  law  requiring  the  officer  to  indorse  on  the  summons  the 
date  of  its  delivery  to  him.  The  date  of  its  issuance  is  deter- 
mined by  the  time  it  was  actually  issued  by  the  justice,  and 
the  proof  thereof  is  the  entry  made  by  him  in  his  docket. 

2.  It  is  also  argued  that  the  summons  was  void  because  in 
the  form  required  by  the  act  of  1893,  and  not  the  act  of  1899, 
under  which  the  action  was  brought.  But  this  was  a  defect 
in  the  form  only,  and  a  judgment  based  thereon  would  not 
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have  been  open  to  collateral  attack:  North  Pac.  Cycle  Co,  v. 
Thomas,  26  Or.  381,  38  Pac.  307,  46  Am.  St.  Rep.  636,  and 
note;  Van  Fleet  on  Collateral  Attack,  351.  The  judgment 
is  therefore  reversed,  and  a  new  trial  ordered. 


Collateral  Attack  upon  Judgments  Is  discussed  In  the  mono- 
graphic notes  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  104-119;  Hahn 
V.  Kell.Vj  94  Am.  Dee.  762-770.  An  irregularity  in  the  form  of  the 
summons  will  not  render  a  judgment  subject  to  collateral  attack: 
North  Pac.  Cycle  Co.  v.  Thomas,  26  Or.  381,  46  Am.  St.  Rep.  036, 
'A8  Pac.  307;  Kalb  v.  German  Sav.  etc.  Soc,  25  Wash.  349,  post,  p. 
757,  65  Pac.  559.  As  against  such  attaclc  on  the  ground  that  the 
summons  was  Insufficient,  it  must  be  presumed  that  another  and 
sufficient  summons  was  issued  and  served:  Rogers  y.  Miller,  13 
Wash.  82,  52  Am.  St.  Rep.  20,  42  Pac.  525;  Bradley  v.  Drane,  187 
111.  175,  79  Am.  St.  Rep.  214,  58  N.  K.  304, 


MATTSON"  V.  ASTORIA. 

[30  Or.  577,  65  Pac.  1066.] 

CONSTITUTIONAL  LAW— DENIAL  OP  REMEDY.— Al- 
though a  statute  may  change  the  remedy  or  the  form  of  procedure, 
attach  conditions  precedent  to  its  exercise,  and  abolish  old  and 
substitute  new  remedies,  it  cannot  deny  a  remedy  entirely,    (p.  688.) 

CONSTITUTIONAL  LAW— DENIAL  OF  REMEDY— INJURY 
FROM  DEFECTIVE  STREET.— A  city  charter  giving  to  the  mu- 
nicipal council  control  of  the  streets,  and  providing  that  neither 
the  city  nor  any  member  of  the  city  council  shall  be  held  liable 
for  any  damage  resulting  from  any  defective  street,  thus  denying 
any  remed.v  for  the  negligence  of  the  council,  is  void,  as  being  in 
conflict  with  a  constitutional  guaranty  to  every  person  of  a  remedy 
by  due  course  of  law  for  any  injury  done  him.    (p.  688.) 

A.  M.  and  J.  H.  Smith,  for  the  appellant. 

F.  L.  Keenan  and  G.  Noland,  for  the  respondent. 

^''^  BEAN,  J.  This  is  an  action  against  the  city  of  Astoria 
to  recover  damages  for  an  injury  alleged  to  have  been  caused 
by  its  failure  to  keep  one  of  its  public  streets  in  repair  and 
suitable  for  travel.  The  validity  of  a  clause  of  the  city 
charter  exempting  the  city  and  the  members  of  the  council 
from  liability  in  such  cases  is  the  only  question  presented  by 
this  appeal.  By  its  charter,  the  city,  the  power  and  authority 
of  which  are  vested  in  the  mayor  and  common  council  (Laws 
1891,  p.  280),  is  given  control  and  management  of  the  streets, 
and  authority  to  raise  money  for  their  improvement  and  re- 
pair (Laws  1895,  p.  566,  sees.  75,  77,  79) ;  and  the  common 
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council  is  vested  with  the  express  authority  "to  assess,  levy, 
and  collect  taxes  for  general  municipal  purposes,'*  and  to  pro- 
vide "for  the  cleaning  and  repairing"  of  streets :  Laws  1895,  p. 
664,  sec.  38.  The  charter  also  provides  that  "neither  the  city  of 
Astoria  nor  any  memher  of  the  council  thereof  shall  in  any 
manner  be  held  liable  for  any  damages  resulting  from  a  de- 
fective condition  of  any  street,  alley,  or  highway  thereof": 
Laws  1895,  p.  572,  sec.  149.  The  court  below  held  this  clause 
void,  because  repugnant  to  the  state  constitution  (article  1, 
section  10),  which  provides  that  "every  man  shall  have 
^''^  remedy  by  due  course  of  law  for  injury  done  him  in  per- 
son, property,  or  reputation,"  and  in  this  view  we  concur. 
That  it  is  within  the  power  of  the  legislature  to  exempt  a  city 
from  liability  to  persons  receiving  injuries  on  account  of 
streets  being  defective  or  out  of  repair  is  unquestioned: 
O'Hara  v.  City  of  Portland,  3  Or.  515.  But  in  such  case  the  in- 
jured party  is  not  wholly  without  remedy.  He  may  proceed 
personally  against  the  officers  to  whom  the  charter  delegates 
the  duty  of  keeping  the  streets  in  repair,  and  from  whose 
negligence  the  injury  resulted.  "It  is  settled  law  in  this 
court,"  says  Mr.  Justice  Finch,  "that  one  who  assumes  the 
duties  and  is  invested  with  the  powers  of  a  public  officer  is 
liable  to  an  individual  who  sustains  special  damage  by  a  neg- 
lect properly  to  perform  such  duties" :  Bennett  v.  Whitney,  94 
N.  Y.  302.  Mr.  Justice  Swayne  says :  "The  rule  is  well  set- 
tled that  where  the  law  requires  absolutely  a  ministerial  act 
to  be  done  by  a  public  officer,  and  he  neglects  or  refuses  to 
do  such  act,  he  may  be  compelled  to  respond  in  damages  to 
the  extent  of  the  injury  arising  from  his  conduct":  Amy  v. 
Supervisors,  11  Wall.  136.  See,  also,  1  Shearman  and  Red- 
field  on  Negligence,  5th  ed.,  sec.  313;  1  Dillon  on  Municipal 
Corporations,  4th  ed.,  325,  note;  Rankin  v.  Buckman,  9  Or. 
253;  Ball  v.  Woodward,  51  Fed.  646;  Robinson  v.  Chamber- 
lain, 34  N.  Y.  389,  90  Am.  Dec.  713 ;  Hover  v.  Barkhoof,  44 
N.  Y.  113;  Tearney  v.  Smith,  86  HI.  391;  Butler  v.  Ashworth, 
102  Cal.  663,  36  Pac.  922;  Nowell  v.  Wright,  3  Allen,  166,  80 
Am.  Dec.  62.  A  provision,  therefore,  of  the  city  charter 
exempting  the  city  from  liability  for  damages  resulting  from 
defective  streets  is  not  violative  of  the  constitutional  provi- 
sion referred  to,  because  it  does  not  wholly  deny  the  injured 
party  a  remedy  for  the  wrong  suffered. 

The  charter  provision  in  question,  however,  goes  further. 
It  provides   that   neither   the   city   nor   any   member  ******  of 


Aug.  1901.]  Mattson  v.  Astoria.  68^ 

the  council  shall  be  liable,  and,  if  valid,  prevents  a  common-- 
law  action  against  the  members  of  the  council  for  their  negli- 
gent acts  or  omission,  and  is  practically,  therefore,  a  denial 
of  any  remedy,  as  they  are  the  only  officers  charged  with  the- 
duty  of  keeping  the  streets  in  repair.  The  constitutional 
provision  guaranteeing  to  every  person  a  remedy  by  due  course- 
of  law  for  injury  done  him  in  person  or  property  is  found  in 
the  constitutions  of  many  of  the  states,  and  means,  as  said  by 
the  supreme  court  of  Missouri,  "that  for  such  wrongs  as  are 
recognized  by  the  law  of  the  land  the  courts  shall  be  open  and 
afford  a  remedy*'  (Landis  v.  Campbell,  79  Mo.  433,  439,  49 
Am.  Rep.  239) ;  or,  as  interpreted  by  the  supreme  court  of 
Wisconsin,  "that  laws  shall  be  enacted  giving  a  certain  rem- 
edy for  all  injuries  or  wrongs":  Flanders  v.  Town  of  Merri- 
mack, 48  Wis.  567,  575,  4  N.  W.  741.  It  was  intended  to- 
preserve  the  common-law  right  of  action  for  injury  to  per- 
son or  property,  and  while  the  legislature  may  change  the 
remedy  or  the  form  of  procedure,  attach  conditions  precedent 
to  its  exercise,  and  perhaps  abolish  old  and  substitute  new 
remedies  (McClain  v.  Williams,  10  S.  Dak.  332,  73  N.  W.  72;. 
Reining  v.  City  of  Buffalo,  102  K  Y.  308,  6  N.  E.  792),  it. 
cannot  deny  a  remedy  entirely.  It  is  immaterial,  therefore^ 
whether  a  municipal  corporation  is  technically  Jiable  at  com- 
mon law  for  negligence  in  not  keeping  its  streets  in  repair, 
because,  as  said  by  Mr.  Justice  Earl,  in  Fitzpatrick  v.  Slocum, 
89  N.  Y.  358,  "there  must  be  a  remedy  in  such  a  case,  where, 
one  is  injured,  without  any  fault  of  his  own,  by  a  defect  ini 
one  of  the  streets  or  bridges  of  the  city — either  against  the- 
city  or  some  one  of  its  officers."  And  the  charter  of  Astoria, 
attempts  to  deny  both.  Whether  a  municipal  corporation  was 
liable  to  a  common-law  action  or  not,  its  officers  were  so  liable 
to  an  individual  specially  damaged  by  their  negligent  act  or 
omission;  ^^^  and  the  charter  provision  under  consideration 
attempted  to  take  away  the  remedy  against  the  officers,  a& 
well  as  against  the  city,  and  is  therefore  void. 
Affirmed. 


The  Legislature  may  Change  the  formaHtlos  of  legal  procedure, 
but  It  cannot  make  changes  so  as  to  Impair  the  enforcement  of 
rights:  Brown  v.  Buck,  75  Mich.  274,  13  Am.  St.  Rep.  438.  42  N.  W. 
827;  Kirkraan  v.  Bird,  22  Utah,  100,  83  Am.  St.  Rep.  774,  61  Puc. 
338-  Merchants'  Bank  v.  Ballon,  98  Va.  112,  81  Am.  St  Rep.  715, 
82  S.  E.  481;  Wilson  v.  Simon,  91  Md.  1,  80  Am.  St  Rep.  427,  45 
Atl.  1022.  A  purely  statutory  rlKht  however,  may  be  taken  away 
entirely:  Relvea  v.  Tomahawk  Paper  etc.  Ck).,  102  Wis.  301,  72 
Am.  St.  Rep.'  878.  78  N.  W.  412. 
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CROWLEY  V.  GEOONELL. 

[73  Vt  45,  50  Atl.  646.] 

WILD  ANIMALS— OWNER'S  LIABILITY.— The  owner  of  a 
beast  ferae  naturae,  which  gets  loose  and  does  harm  to  any  person, 
Is  liable  therefor,  though  be  had  no  particular  notice  that  the 
animal  had  done  any  such  thing  before,    (p.  690.) 

DOMESTIC  ANIMALS  —  OWNER'S  LIABILITY.-If  the 
owner  of  a  domestic  animal  has  notice  of  its  propensity  to  com- 
mit the  class  of  injuries  complained  of,  he  must  restrain  it  at  his 
peril.  And  it  Is  no  answer  that  the  animal  was  not  cross  or  savage 
and  acted  in  good  nature  and  playfulness,    (pp.  690,  691.) 

DOGS— OWNER'S  LIABILITY.— A  cross  and  savage  disposi- 
tion on  the  part  of  a  dog  is  not  necessary  in  order  to  impose  lia- 
bility on  Its  owner  for  its  assault;  a  mischievous  propensity  is 
enough,  If  the  case  is  otherwise  made  out.  It  makes  no  difference, 
In  respect  to  the  liability,  whether  the  assault  proceeds  from  good 
or  ill  nature,  from  playfulness  or  ugliness,    (pp.  690,  693.) 

Action  for  injury  by  the  defendant's  dog.  It  appeared  that 
while  the  plaintiff  was  going  upon  the  defendant's  premises, 
for  business  purposes,  the  dog  assaulted  him  by  jumping  up 
and  putting  his  feet  against  him,  throwing  him  down,  and 
breaking  his  hip.  The  evidence  was  conflicting  as  to  whether 
the  assault  was  vicious  or  playful,  and  as  to  the  propensities  of 
the  dog.  known  to  the  plaintiff.  Judgment  for  the  plaintiff, 
and  the  defendant  excepted. 

G.  E.  Lawrence  and  G.  L.  Rice,  for  the  plaintiff. 

Butler  &  Maloney  and  Joel  C.  Baker,  for  the  defendant. 

46  WATSON,  J.  The  only  exception  upon  which  the  de- 
fendant  relies  is  "the  one  to  that  part  of  the  charge  where  tlx- 

,(690) 
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court  said  that  a  cross  and  savage  disposition  on  the  part  of 
the  dog  was  not  necessary  in  order  to  impose  liability;  that  a 
mischievous  propensity  to  commit  the  kind  of  assault  com- 
plained of  was  enough  if  the  plaintiff's  case  was  otherwise 
made  out;  and  that  in  respect  to  imposing  liaibility,  it  made 
no  difference  whether  such  assault  proceeded  from  good  na- 
ture or  ill  nature,  from  ugliness  or  playfulness. 

The  defendant  contends  that  the  duty  of  restraint  attaches 
only  when  the  owner  or  keeper  has  reason  to  apprehend  that 
the  dog  may  do  damage  by  reason  of  its  viciousness  or  feroc- 
ity, and  that  the  acts  of  the  dog,  proceeding  from  good  nature 
or  playfulness,  cannot  render  the  defendant  liable.  If  a  man 
have  a  beast  that  is  ferae  naturae,  as  a  lion,  a  bear,  a  wolf,  if 
he  get  loose  and  do  harm  to  any  person,  the  owner  is  liable 
to  an  action  for  damages,  though  he  have  no  particular  notice 
that  he  had  done  any  such  thing  before.  The  same  principle 
applies  to  damages  done  by  domestic  animals,  except  that  as 
to  them,  the  owner  must  have  seen  or  heard  enough  to  con- 
vince a  man  of  ordinary  prudence  of  the  animal's  inclination 
to  commit  the  class  of  injuries  complained  of.  With  notice 
to  the  owner  of  such  propensity  in  the  animal,  he  is  liable 
for  whatever  damages  may  be  suffered  by  person  or  property 
therefrom.  It  '*'^  makes  no  difference  whether  the  animal 
was  of  cross  and  savage  disposition  and  committed  the  injury 
by  reason  of  its  viciousness  and  ferocity,  or  whether  such  in- 
jury resulted  from  good  nature  and  playfulness — the  intent 
of  the  animal  is  not  material.  The  owner  or  keeper,  having 
knowledge  of  its  disposition  to  commit  such  injuries,  must  re- 
strain it  at  his  peril,  and  it  is  no  answer  to  say  that  the  animal 
was  not  cross  or  savage,  and  was  in  good  nature  and  playful- 
ness. The  law  governing  such  an  action  is  stated  by  Sir 
Matthew  Hale,  that  "if  a  man  have  a  beast,  as  a  bull,  cow, 
horse,  or  dog,  used  to  hurt  people,  if  the  owner  know  not  his 
quality  he  is  not  punishable;  but  if  the  owner  have  notice 
of  the  quality  of  his  beast,  and  it  doth  anybody  hurt,  he  is 
chargeable  with  an  action  for  it";  1  Hale's  Pleas  of  the 
Crown,  430. 

In  Mason  v.  Keeling,  13  Mod.  332,  Chief  Justice  Holt  said 
that  the  difference  was  between  things  in  which  the  party 
had  a  valuable  property,  for  he  should  answer  for  all  damages 
done  by  them ;  but  of  things  in  which  he  had  no  valuable  prop- 
erty, if  they  were  such  as  were  naturally  mischievous  in  their 
kind,  he  should  answer  for  any  hurt  done  by  them  without 
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notice;  but  if  they  were  of  a  tame  nature,  there  must  be  no- 
tice of  the  ill  quality,  and  the  law  took  notice  that  a  dog  was 
not  of  a  fierce  nature,  but  rather  the  contrary. 

In  Read  v.  Edwards,  17  Com.  B.,  N.  S.,  245,  it  was  proved 
at  the  trial  that  the  dog  which  did  the  damage  was  of  a  pecu- 
liarly mischievous  disposition,  it  being  accustomed  to  chase 
and  destroy  game  on  its  own  account,  and  that  that  vice  was 
known  to  its  owner,  the  defendant;  that  he,  notwithstanding, 
allowed  it  to  be  at  large  in  the  neighborhood  of  the  plaintiff's 
wood  in  which  were  young  pheasants  being  reared  under  do- 
mestic hens;  so  that  the  entry  of  the  dog  into  the  wood  and 
the  destruction  of  the  game  was  the  natural  and  immediate 
result  of  the  animaPs  ^®  peculiarly  mischievous  disposition, 
of  which  the  owner  had  knowledge.  The  defendant  was  held' 
liable. 

In  State  (Evans)  v.  McDermott,  49  N.  J.  L.  163,  60  Am. 
Rep.  602,  6  Atl.  653,  at  the  close  of  the  plaintiffs  evidence, 
the  defendant  moved  for  a  nonsuit,  on  the  ground  that  it  did 
not  appear  that  the  dog  had  bitten  McDermott  maliciously, 
and  also  on  the  ground  that  there  was  no  evidence  that  the 
dog  had  bitten  other  persons  except  in  play,  or  that  the  de- 
fendant had  knowledge  of  the  propensity  of  the  dog  to  bite. 
The  motion  was  overruled.  It  was  contended  that  although 
several  persons  had  been  bitten  by  the  dog,  of  which  the  de- 
fendant had  notice,  yet  it  appeared  that  in  every  instance  the 
'biting  occurred  while  the  dog  was  in  a  playful  mood;  that 
damages  could  not  be  recovered  where  it  was  shown  that  the 
dog  had  a  propensity  to  bite  only  in  play;  and  that  to  justify 
a  recovery,  it  must  appear  that  the  dog  was  in  the  habit  of 
biting  mankind  while  in  an  angry  mood,  actuated  by  a  fero- 
cious spirit.  It  was  held  that  this  was  not  the  law — that 
an  action  could  be  maintained  against  the  owner  by  a  party 
injured  upon  evidence  that  a  dog,  with  the  knowledge  of  the 
owner,  had  a  mischievous  propensity  to  bite  mankind,  whether 
in  anger  or  not;  for  in  either  case,  the  person  bitten  would 
suffer  injury,  and  that  mischievous  propensity,  within  the 
meaning  of  the  law,  was  a  propensity  from  which  injury  is  the 
natural  result. 

In  Reynolds  v.  Hussey,  64  N.  H.  64,  5  Atl.  458,  it  was  held 
to  be  the  propensity  to  commit  the  mischief  that  constitutes 
the  danger,  and  therefore  that  it  was  sufficient  if  the  owner 
had  seen  or  heard  enough  to  convince  a  man  of  ordinary  pru- 
dence of  the  animal's  inclination  to  commit  the  class  of  in- 
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juries  complained  of.  And  that  the  question  in  eacsh  par- 
ticular case  is,  whether  the  notice  was  sufficient  to  put  the 
owner  on  his  guard,  and  to  require  him,  as  an  ordinarily  pru- 
dent man,  to  anticipate  *®  the  injury  which  has  actually  oc- 
curred: See,  also,  Buckley  v.  Leonard,  4  Denio,  500. 

There  was  no  error  in  the  charge,  and  judgment  is  af- 
firmed. 


The  Owner  of  Beasts  Fer^e  Naturae  is  liable,  without  actual 
notice  of  their  propensities,  for  injuries  done  by  them:  Decker  v. 
Gammon,  44  Me.  322,  69  Am,  Dec.  99. 

The  Owner  of  Domestic  Animals  is  not  ordinarily  liable  for  In- 
juries done  by  them,  unless  he  had  notice  of  their  vicious  propen- 
sities: Declier  v.  Gammon,  44  Me,  322,  G9  Am.  Dec.  99;  Van  Leuven 
V.  I.yke,  1  N,  Y.  515,  49  Am,  Dec.  346;  Smith  T.  Donohue,  49  N. 
J.  L.  54S,  60  Am.  Rep.  652,  10  Atl.  150. 

The  Owner  of  a  Dog  is  liable  for  an  injury  from  his  bite,  upon 
a  showing  of  the  owner's  knowledge  of  his  propensity  to  bite, 
whether  in  anger  or  not:  Evans  v.  McDermott,  49  N.  J.  L,  163,  CO 
Am.  Rep.  602,  6  Atl,  653.  But  the  owner  of  a  peaceable  dog  is  not 
liable  merely  because  the  dog  bites  a  person.  Without  some  f;iult 
on  the  part  of  the  owner,  liability  does  not  arise:  Martinez  v.  Bern- 
hard,  106  La.  368,  ante,  p.  306,  30  South.  901. 


IN"  RE  CLAFLIN'S  WILL. 

[73  Vt.   129,   50   Atl.   815.] 

WILLS— SIGNATURE  AND  ITS  ACKNOWLEDGMENT.— 
It  Is  not  necessary  for  a  testator  to  place  his  name  on  the  will  in 
the  presence  of  attesting  witnesses.  If  he  signs  it  without  their 
l>resence,  and  afterward  requests  them  to  witness  his  signature, 
this  is  a  sufficient  acknowledgment,    (p.  ^>5.) 

WILLS  —  PUBIJCATION.— ANY  COMMUNICATION  of  a 
testator's  Intent  to  give  effect  to  a  paper  as  his  will,  whether  by 
word,  sign,  motions,  or  conduct,  is  sufficient  to  constitute  a  publica- 
tion,    (p.  695.) 

WILLS -PUBLICATION,— THE  WRITING  AND  SIGNING 
of  a  will,  and  the  superintending  of  its  execution,  constitute  a 
sufficient  publication  thereof  by  the  testator,    (p.  695.) 

WILLS-KNOWLEDGE  OF  WITNESSES.— IT  IS  NOT  NEC- 
ESSARY to  show,  by  the  attesting  witnesses,  that  at  the  time  they 
signed  they  knew  they  were  witnessing  the  testator's  will.  This 
fact,  though  necessary,  may  be  otherwise  shown,    (p.  096.) 

WILLS— PRESENCE  OF  WITNESSES.— If  all  tlie  witnesses 
to  a  will  are  so  situated  that  they  may  see  one  another  sign,  it  is 
not  material  whether  they  do  in  fact  or  not.    (p.  606.) 

WILLS  —  PROOF  O  F  EXECUTION,  —  THE  CIRCUM- 
STANCES attending  tlie  execution  of  a  will  may  bo  such  as  to 
control  the  evidence  of  the  attesting  witnesses,    (p.  696.) 
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WILLS-PROOF  OF  EXECUTION.— WHEN  THE  ATTEST- 
INO  tritnessea  nre  dead,  beyond  the  reach  of  process,  or  unable 
t'>  recollect  the  facts  essential  to  a  good  execution,  if  their  sig- 
natures and  that  of  the  testator  are  proved,  an  attestation  clause 
showing  a  compliance  with  the  formalities  required  by  law  is 
prima  facie  evidence  of  the  due  execution  of  the  will.    (p.  696.) 

WILLS— PRESUMPTION  OF  DUE  EXECUTION.— If  the 
evidence  tends  to  show  that  tlie  testator  was  accustomed  to  draw 
and  superintend  the  execution  of  wills  for  others,  and  that  he 
drifted  the  will  in  question,  with  a  perfect  attestation  clause,  and 
feUiun'Intended  its  execution  with  a  knowledge  of  the  requirements 
of  hi w- this  raises  a  stronjr  presumption  that  such  requirements 
were  complied  with.    (p.  697.) 

J.  D.  Denison,  for  the  proponents. 

M.  M.  Wilson  and  Darling  &  Darling,  for  the  contestants. 

130  WATSON",  J.  The  probating  of  the  will  of  Ephraim 
F.  Claflin  was  contested  on  the  ground  that  it  was  not  prop- 
erly executed.  The  instrument  sought  to  be  established  as 
such  will  was  received  in  evidence,  and  it  was  conceded  to  be 
in  the  handwriting  of  the  testator,  except  the  signatures  of 
the  witnesses  thereto,  and  the  words  "Ephraim  F.  Claflin's 
Will"  on  the  outside.  It  purports  on  its  face  to  have  been 
duly  executed.  The  attestation  clause  reads,  "Signed,  scaled, 
published,  and  declared  by  the  said  Ephraim  F.  Claflin  as  his 
last  will  and  testament  in  the  presence  of  us  who  have  here- 
unto subscribed  our  names  as  witnesses  thereof,  at  the  re- 
quest and  in  the  presence  of  the  said  testator  and  in  the  pres- 
ence of  each  other";  and  it  was  signed  by  E.  I.  Claflin,  E. 
0.  Mann,  and  Josie  E.  Eand  as  witnesses.  The  evidence  tend- 
ed to  show  that  the  testator  had  charge  of  and  superintended 
its  execution,  and  that  he  was  of  *^*  sound  mind;  that  he 
signed  the  instrument,  and  that  it  was  signed  by  all  the  wit- 
nesses in  the  store  of  the  witness  E.  I.  Claflin  at  the  testator's 
request  and  in  his  presence.  Mann  testified  that  the  testator 
invited  him  and  Mrs.  Eand  to  witness  his  signature,  but  did 
not  tell  them  what  the  document  was,  whereupon  they  signed 
it  in  the  presence  of  the  testator  and  in  the  presence  of  each 
other ;  that  the  signature  of  E.  I.  Claflin  was  just  above  where 
they  signed  at  the  time,  but  that  he,  Claflin,  was  not  present 
and  did  not  see  them  sign,  nor  were  they  present  when  he 
signed,  nor  did  they  see  him  sign ;  that  E.  I.  Claflin  was  about 
his  store  there  somewhere,  but  the  witness  did  not  know 
where;  that  witness  had  seen  him  there  that  day  running  the 
store.  Referring  to  the  same  time  and  place,  the  witness  also 
testified:  "Q.    And  you  cannot  say  that  Mr.  E.  I.  Claflin  was 
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not  there?  A.  If  he  was,  he  was  hid;  he  was  not  in  my 
sight.  Q.  You  can't  tell  but  what  you  were  in  his  sight, 
can  you  ?  A.  I  might  have  been  in  his  sight,  but  if  I  was,  I 
did  not  see  him.'*  Evidence  was  introduced  tending  to  show 
declarations  of  Mann,  out  of  court,  to  the  effect  that  all  of 
the  attesting  witnesses  were  present  together  and  saw  one 
another  sign,  and  that  the  witness  Claflin  signed  and  then 
went  to  putting  up  goods  in  the  store.  Evidence  was  also 
introduced,  of  more  or  less  force,  tending  to  show  that  at  the 
time  Mann  signed  as  a  witness  he  knew  he  was  witnessing  the 
testator's  will.  Mrs.  Eand  testified  that  she  recognized  her 
signature,  but  remembered  nothing  about  the  matter.  E.  I. 
Claflin  testified  that  when  he  signed  as  a  witness  the  testator 
asked  him  to  sign  that  "document,"  but  did  not  state  what 
it  was;  that  he  supposed  at  the  time  from  what  there  hap- 
pened that  he  was  witnessing  the  testator's  will;  that  he  did 
not  know  whether  the  other  witnesses  were  then  present  or 
not,  but  he  did  not  see  them  sign.  The  evidence  tended  to 
show  that  at  the  time  of  the  execution  of  this  instrument  the 
testator  had  been  accustomed  ^^^  to  draw  wills,  and  to  su- 
perintend their  execution  for  other  people,  and  knew  the 
formalities  required  by  law. 

At  the  close  of  the  proponents'  evidence  a  verdict  was  or- 
dered for  the  contestants,  to  which  proponents  excepted. 
The  evidence,  as  stated  herein,  is  given  in  its  most  favorable 
light  for  the  proponents.  Was  it  error  to  order  a  verdict? 
is  the  question. 

It  was  not  necessary  for  the  testator  to  place  his  name  on 
the  paper  in  the  presence  of  the  attesting  witnesses.  If  the 
will  was  signed  by  him  without  their  presence,  and  he  after- 
ward requested  them  to  witness  his  signature,  it  was  a  suffi- 
cient acknowledgment  of  his  signature  and  a  compliance  with 
the  law  in  this  regard:  Adams  v.  Field,  21  Vt.  256;  Baskin 
V.  Baskin,  36  N.  Y.  416.  No  form  of  words  is  necessary  to 
indicate  to  witnesses  that  the  testator  intends  to  give  effect 
to  a  paper  as  his  will.  Any  communication  of  this  idea  by 
word,  sign,  motions,  or  conduct  is  sufficient  in  law  to  constitute 
a  publication,  and  herein  every  case  must  depend  upon  its  own 
peculiar  circumstances:  Peck  v.  Gary,  27  N.  Y.  9,  84  Am. 
Dec.  220;  Ludlow  v.  Ludlow,  36  N.  J.  Eq.  697;  Haynes  v. 
Haynes,  33  Ohio  St.  598,  31  Am.  Eep.  579. 

In  the  case  at  bar,  the  writing  and  signing  of  the  will,  and 
the  superintending  of  its  execution,  constituted  a  sufficient 
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publication  thereof  by  the  testator,  and  in  attesting  the  will 
the  witnesses  attested  its  publication:  Dean  v.  Dean,  27  Vt. 
^46.  In  Ilott  V.  Genge,  3  Curt.  Ecc.  181,  Sir  Herbert  Jenner 
Tust  said :  "This  is  a  determination  that  where  a  testator  had 
written  a  will  himself,  and  signed  it,  and  produced  that  will, 
«o  signed  (for  this  is  a  point  never  to  be  lost  sight  of)  to  wit- 
nesses, and  desires  them  to  sign  their  name,  that  amounts  to 
an  acknowledgment  that  the  paper  signed  by  them  is  his  will, 
^nd  the  instrument  is  complete  for  its  purpose;  it  is  acknowl- 
edged by  the  testator  to  be  his  will."  Nor  was  it  necessary  to 
show  *^^  by  the  attesting  witnesses  that  at  the  time  they 
signed,  they  knew  they  were  witnessing  the  testator's  will. 
This  fact,  though  necessary  (Roberts  v.  Welch,  46  Vt.  164), 
may  be  shown  by  other  witnesses,  or  it  may  be  inferred  from 
the  circumstances.  Six  years  elapsed  between  the  time  of  the 
execution  of  the  will  in  question  and  the  trial  in  the  court 
l)elow.  One  of  the  attesting  witnesses  recognized  her  signa- 
ture, but  could  recollect  nothing  about  the  matter.  The  tes- 
timony of  the  other  attesting  witnesses  fell  short  of  showing 
a  duly  executed  will.  Their  evidence  shows  a  defective  n»em- 
ory  as  to  the  whereabouts  of  the  witness  Claflin  when  the 
other  witnesses  signed,  and  they  deny  the  presence  of  the  other 
"witnesses  when  he  signed.  Impeaching  evidence  was  intro- 
•duced  affecting  the  weight  of  their  testimony.  That  they 
All  signed  at  the  testator's  request  in  Claflin's  store  and  that 
Claflin  was  about  there  somewhere  looking  after  his  busi- 
ness, is  apparent  from  the  evidence.  If  all  of  the  witnesses 
were  so  situated*  that  they  might  have  seen  one  another  sign, 
it  is  not  material  whether  they  did  in  fact  or  not :  Blanchard 
V.  Blanchard,  32  Vt.  62.  As  the  case  stood,  the  circumstances 
attending  the  signing  by  the  witnesses  were  of  much  force, 
^nd  might  be  controlling;  for  "if  all  the  subscribing  wit- 
nesses testify  that  the  will  was  not  duly  executed,  the  parties  . 
■will  be  allowed  to  go  into  circumstantial  evidence  to  prove 
its  due  execution'*:  Dean  v.  Dean,  27  Vt.  746.  Nor  was  this 
all.  When  the  attesting  witnesses  are  dead,  beyond  the  reach 
of  process,  or  from  lapse  of  time  are  unable  to  recollect  all 
the  facts  essential  to  a  good  execution,  if  their  signatures  and 
that  of  the  testator  are  proved,  an  attestation  clause  showing 
A  compliance  with  all  the  formalities  required  by  law  is  prima 
facie  evidence  of  the  due  execution  of  the  will:  Chaffee  v. 
Baptist  Missionary  Conv.,  10  Paige,  85,  40  Am.  Dec.  225; 
SViU  of  O'Hagan,  73  Wis.  78,  9  Am.  St.  Rep.  763,  40  N.  W. 
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649;  Allaire  v.  Allaire,  37  N.  J.  L.  312;  Farley  v.  ^^*  Farley, 
50  N.  J.  Eq.  434,  26  Atl.  178;  Barnes  v.  Barnes,  66  Me.  286; 
1  Eedfield  on  Wills,  238.  The  evidence  tends  to  show  that 
the  testator  was  accustomed  to  draw  wills  and  to  superintend 
their  execution  for  other  people  before  the  execution  of  the 
will  in  question ;  and  that  he  drafted  hla  own  will  here  sought 
to  be  established,  with  a  perfect  attestation  clause  thereto,  and 
superintended  its  execution,  with  full  knowledge  of  the  re- 
quirements of  law  for  the  due  execution  of  such  an  instru- 
ment. This,  of  itself,  raises  a  strong  presumption  that  the 
known  requirements  were  complied  with:  1  Eedfield  on  Wills, 
240;  In  re  Lapaugh's  Will,  23  F.  J.  Eq.  507. 

With  the  proponents'  case  standing  thus,  it  could  not  be 
taken  from  the  jury,  and  to  order  a  verdict  was  error. 

Judgment  reversed  and  cause  remanded. 


The  Publication  of  a  "Will  may  be  In  any  form  of  comrannicatfon 
by  tlie  testator  to  the  witnesses  whereby  he  makes  known  that  he 
intends  the  instrument  to  take  effect  as  a  will:  Coffin  v.  CJoffin, 
23  N.  Y.  9,  80  Am.  Dee.  235.  See,  too,  Schierbaum  v.  Schemrne, 
157  Mo.  1.  80  Am.  St.  Rep.  604,  57  S.  W.  526. 

Witnesses  to  a  Will  need  not  attest  it  in  the  presence  of  one 
another:  Johnson  y,  Johnson,  106  Ind.  475,  55  Am.  Rep.  762;  Dewey 
V.  Dewey,  1  Met.  349,  35  Am.  Dec.  367.  It  is  sufficient  that  they, 
at  different  times,  in  the  presence  of  the  testator  and  at  his  re- 
quest, affix  their  names  as  snbscribini;  witnesses:  Jauncey  v. 
Thorne,  2  Barb.  Ch.  40.  45  Am.  Dec.  424;  Webb  v.  Fleming,  30  Ga. 
808,  76  Am.  Doc.  675;  Eelbeck  v.  Cranberry.  2  Hayw.  (N.  C.)  232, 
2  Am.  Dec.  624;  Simmons  v.  Leonard,  91  Tenn.  i83,  30  Am.  St 
Rep.    875,   18   S.   W.   280. 

A  Will  Need  not  be  Signed  by  the  Testator  in  the  presence  of 
the  attesting  witnesses.  It  is  sufficient  that  he  acknowledges  his 
signature  and  requests  them  to  sign,  or  declares  to  them  that  the 
paper  is  his  will:  Dewey  v.  Dewey,  1  Met.  349,  35  Am.  Dec.  3i>7; 
Webb  V.  Fleming,  30  da.  808,  76  Am.  Dec.  675;  Simmons  v.  Leon- 
ard, 91  Tenn.  183,  30  Am.  St.  Rep,  875,  18  S.  W.  280.  A  will  need 
not  recite  that  the  witnesses  subscribed  their  names  in  the  pres- 
ence of  the  testator:  Woodruff  v.  Hundley,  327  Ala.  640,  85  Am. 
St.  Rop.  145.  29  South.  08;  Waddington  v.  Buzby,  45  N.  J.  Eq. 
173.  14  Am.  St.  Rep.  706,  16  Atl.  690. 

Wills— Proof  of.— Upon  proof  of  the  genuineness  of  the  hand- 
writing of  the  testator,  and  of  the  witnesses  when  dead,  it  will  be 
presumed  that  all  the  requisites  of  the  statute  have  been  comi- 
plied  with,  unless  the  contrary  appears  upon  the  face  of  the  will: 
Woodruff  T.  Hundley,  127  Ala.  640,  85  Am.  St  Rep.  145,  29  South. 
98. 
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DIETEICH  V.  HUTCHINSON. 
[73   Vt.   134,   50  Atl.   810.] 

MARRIED  WOMAN'S  CONVEYANCE.— WHEN  A  HUS- 
BAND has  n  freehold  interest  In  his  wife's  realty  by  virtue  of  tho 
marital  relation,  ho  miist,  to  inalte  her  conveyance  thereof  Rood, 
be  named  in  the  deed  as  siJ^ntor.  His  executing  the  deed  Jointly 
with  her  is  not  enough,     ("pp.  009,  700.) 

MARRIED  WOMAN'S  CONVEYANCE.— A  '  WIPE'S  COM- 
MON-LAW DISABILITY  in  respect  to  conveying  her  interest  in 
real  estate  not  her  separate  property  has  not  been  removed  in  Ver- 
mont   (p.  700.) 

CONVEYANCE  TO  MARRIED  WOMAN.— FOR  REAL  ES- 
TATE TO  BE  THE  SEPARATE  PROPERTY  of  a  married  woman, 
the  deed  to  her  must  contain  explicit  words  shutting  out  her  hus- 
band from  his  marital  rights  therein,    (p.  701.) 

A  MORTGAGE  BY  A  MARRIED  WOMAN  of  property  in 
which  her  husband  has  a  freehold  interest  is  void,  if  his  name  does 
not  appear  therein  as  grantor,  though  he  signs  and  aclinowledges  it. 
(pp.   698,   701.) 

A  MARRIED  WOMAN  CANNOT  CHARGE  HER  REAIi 
ESTATE,  except  In  the  way  provided  by  statute,    (p.  701.) 

MISTAKE-RELIEF  IN  EQUITY.— When  an  Instrument  Is 
drawn  and  executed  that  Is  intended  to  carry  Into  effect  a  prior 
agreement,  but  by  mistake  of  the  draughtsman,  either  as  to  law 
or  fact,  It  does  not  fulfill  the  Intention  of  the  parties,  equity  will 
afford  relief,    (p.  702.) 

MISTAKE— DEVESTING  TITLE  FOR— Inadvertence  and 
mistake,  equally  with  fraud  and  wronir,  are  grounds  for  judicial 
Interference  to  devest  a  title  acquired  thereby,    (p.  703.) 

MISTAKE-RESCISSION  OP  CONVEYANCE  FOR.— If  the 
parties  to  a  contract  for  the  sale  of  land  undertake  to  complete  It 
by  a  deed  and  a  mortgage  back,  and  the  mortgage,  by  mistake  or 
Ignorance  of  the  draughtsman,  Is  void,  and  the  party  In  default,  by 
conveying  the  propertj'.  has  placed  it  out  of  her  power  to  remedy 
the  defect,  this  makes  a  case  for  rescission,  if  the  other  necessary 
elements  exist  without  countervail,    (p.  703.) 

C0NVEYANC15— NOTICE  OP  VOID  MORTGAGE.— Although 
knowledge  of  a  void  mortgage  is  no  notice  to  a  grantee  of  any 
title  thereunder  in  the  mortgagee,  yet  It  Is  notice  to  him  of  what- 
ever right  by  way  of  remedy  the  mortgagee  may  have  by  reason 
of  the  mortgage  being  void-    (p.  703.) 

Bill  to  foreclose  the  equity  of  redemption  of  Lydia  and 
Charles  Hutchinson  and  Edward  H.  Deavitt  in  certain  prop- 
erty. There  was  a  decree  in  favor  of  the  orator,  and  defend- 
ant Deavitt  appealed. 

Sullivan  &  Cleveland  and  E.  W.  Smith,  for  the  orator. 

Edward  H.  Deavitt,  pro  se. 

*»«  BOWELL,  J.  On  September  28,  1896,  the  petitioner 
•old  and  conveyed  to  the  defendant,  Lydia  Hutchinson,  a 
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house  and  lot  in  Lyndon  for  one  thousand  dollars,  two  hundred 
dollars  of  which  were  paid  down,  and  at  the  same  time,  and  a» 
a  part  of  the  transaction,  the  mortgage  in  question  was  given 
thereon  to  secure  the  balance,  evidenced  by  four  promissory 
notes  of  that  date  for  two  hundred  dollars  each,  signed  by 
Mrs.  Hutchinson  and  her  husband,  Charles  Hutchinson,  one  of 
the  defendants,  and  payable  to  the  petitioner,  or  order,  in  one,, 
two,  three,  and  four  years  from  date  respectively,  with  interest 
annually.  Only  Mrs.  Hutchinson's  name  appears  in  the  body 
of  the  mortgage  as  that  of  the  grantor,  the  name  of  her  hus- 
band not  appearing  therein  at  all  as  grantor  nor  otherwise, 
not  being  suggested  even  in  the  testatum;  but  he  signed  and 
acknowledged  the  *^''  mortgage  the  same  as  his  wife  did. 
The  instrument  has  only  one  seal;  but  as  the  defendant  Deav- 
itt,  who  alone  defends,  does  not  claim  in  argument  that  it  is 
not  to  be  taken  as  the  seal  of  both  signers,  it  is  so  taken. 

On  April  14,  1899,  Mrs.  Hutchinson  leased  the  place  for  a 
year,  and  her  husband  directed  the  lessee  to  pay  the  rent  to 
the  petitioner  to  apply  on  the  mortgage,  and  thereupon  they 
moved  away,  leaving  no  one  to  look  after  the  place  for  them, 
and  the  petitioner  could  not  ascertain  their  whereabouts. 

On  April  4,  1900,  the  defendant  Deavitt,  knowing  of  the 
mortgage,  and  what  it  was  given  for,  took  a  quitclaim  deed  of 
the  place  from  the  Hutchinsons,  the  consideration  of  which 
was  a  debt  of  sixty-iive  dollars  that  Hutchinson  owed  him  for 
money  advanced  and  legal  services  rendered.  Deavitt  now 
claims  that  the  mortgage  is  void,  because  not  joined  in  by 
Hutchinson  as  the  statute  requires,  and  seeks  to  hold  the  prop- 
erty discharged  therefrom. 

The  statute  provides  that  a  husiband  and  wife  may,  by  their 
joint  deed,  convey  the  real  estate  of  the  wife  as  she  might  do 
by  her  separate  deed  if  unmarried  (Vt.  Stats.  2209) ;  and 
that  a  married  woman  shall  not  convey  nor  mortgage  her  real 
estate  except  by  deed  duly  executed  by  herself  and  husband: 
Vt.  Stats.  2646.  This  last  section,  though  passed  long  after 
the  other,  does  not  alter  the  other,  for  as  originally  passed,  it 
had  after  the  words  "herself  and  husband,"  the  words,  "as 
now  provided  by  law'  (Acts  1884,  No.  140,  sec.  1);  and  not 
putting  those  words  into  the  revision  does  not  alter  the  con- 
struction of  the  section,  and  so  the  question  depends  upon  the 
construction  of  section  2209. 

There  is  more  or  less  conflict  in  the  cases  as  to  what  is  a 
sufficient  joining  of  a  husband  in  his  wife's  deed  of  her  real 
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estate  to  ansAver  the  requirements  of  the  statutes  in  such  case 
made  and  provided.  But  we  tliink  the  weight  of  authority  is, 
that  when  the  husband  has  a  freehold  interest  in  his  wife's 
real  '*®  estate  by  virtue  of  the  marital  relation,  he  must,  in 
order  to  make  her  conveyance  thereof  good,  so  join  therein  as 
to  pass  his  title,  and  that  to  do  that,  he  must  be  named  in  the 
body  of  the  deed  as  a  grantor,  and  use  apt  and  sufficient  words 
to  convey,  and  that  his  merely  executing  a  deed  jointly  with 
his  wife  in  which  she  alone  is  named  as  grantor  is  not  enough : 
9  Am.  &  Eng.  Ency.  of  Law,  2d  ed..  111.  This  agrees  with  the 
holding  in  Agricultural  Bank  v.  Eice,  4  How.  225,  and  Batch- 
eler  v.  Brereton,  112  U.  S.  396,  5  Sup.  Ct.  Rep.  180,  that  in 
order  to  convey  by  grant,  the  party  possessing  the  right  must 
be  the  grantor,  and  use  apt  and  proper  words  to  convey  to  the 
grantee,  and  that  merely  signing,  sealing,  and  acknowledging 
an  instrument  in  which  another  is  grantor  is  not  sufficient. 
Chancellor  Kent  says  that  the  weight  of  authority  would  seem 
to  favor  the  existence  of  a  general  role  of  law  that  the  hus- 
band must  be  a  party  to  the  conveyance  or  release  of  his  wife, 
and  that  such  a  rule  is  founded  on  sound  principles  arising 
from  the  relations  of  husband  and  wife  (2  Kent's  Commen- 
taries, 10th  ed.,  *153) ;  and  on  page  *155,  "on  review  of  our 
American  law  on  this  subject,'*  he  concludes  the  general  rule 
to  be  that  the  huaband  must  show  his  concurrence  in  the  wife's 
conveyance  by  becoming  "a  party  to  the  deed,"  and  that  the 
cases  in  which  her  deed  without  such  concurrence  is  valid  are 
to  be  considered  as  exceptions  to  the  general  rule.  An  ex- 
tended consideration  of  the  cases  is  unnecessary.  They  are 
pretty  fully  reviewed  in  a  note  to  Payne  v.  Parker,  25  Am. 
Dec.  226,  in  one  to  King  v.  Rhew,  23  Am.  St.  Rep.  82,  and  in 
9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  110-113.  Much  of  the 
conflict  among  them  is  apparent  rather  than  real,  and  grows 
out  of  the  difference  in  statutes  and  in  the  marital  rights  of 
the  Imsband  in  his  wife's  lands.  Thus,  in  Maine,  the  statute 
requires  "the  joinder  of  her  husband,"  but  not,  it  is  said,  as  a 
grantor,  for  he  has  nothing  to  grant,  but  merely  as  an  as* 
senter,  for  he  has  only  the  power  to  give  or  to  withhold  as- 
sent; and  '^*  therefore  it  is  sufficient  there  if  he  signs  and 
seals  the  deed  without  otherwise  becoming  a  party  to  it:  Bray 
V.  Clapp,  80  Me.  277,  6  Am.  St.  Rep.  197,  13  Atl.  900.  The 
court  says  in  that  case  that  why  a  husband,  under  the  com- 
mon-law sway,  joined  in  the  wife's  deed,  was,  that  they  were 
both  seised  of  her  real  estate — he  of  a  freehold  and  she  of  a 
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fee ;  that  they  were  regarded  as  one  person,  the  legal  existence 
of  the  wife  being' consolidated  into  that  of  her  husband;  and 
that  therefore  they  were  required,  in  matters  affecting  her,  to 
join  in  pleading  and  conveyance;  but  that  those  rules,  under 
their  statutory  system,  are  obsolete.  But  under  our  statutory 
system  they  are  not  obsolete  as  to  real  estate  of  the  wife  that 
is  not  her  separate  property,  for  in  that  the  husband  still  has 
a  freehold  (Hackett  v.  Moxley,  68  Vt.  210,  34  Atl.  949) ;  and 
in  respect  of  conveying  her  interest  in  it,  the  wife's  common- 
law  disability  has  not  been  removed,  but  continued  by  statute. 

In  Massachusetts,  where,  since  the  statute  of  1857,  only  the 
husband's  "assent  in  writing"  is  required,  he  need  not  join  in 
the  deed  as  grantor,  but  his  signing  and  sealing  it  is  sufficient 
(Chapman  v.  Miller,  128  Mass.  269) ;  or  witnessing  it  (Child 
V.  Sampson,  117  Mass.  62)  ;  or  signing  as  grantor  the  mort- 
gage notes  of  his  wife :  Cormerais  v.  Wesselhoef t,  114  Mass. 
550.  But  before  the  passage  of  that  statute,  it  would  seem  to 
have  been  otherwise  there;  for  in  Jewett  v.  Davis,  10  Allen, 
68,  it  was  held  that  by  well-settled  principles  of  the  common 
law,  as  long  held  and  practiced  upon  in  that  commonwealth, 
and  subsequently  confirmed  by  statute,  a  married  woman  who 
owns  the  fee  of  land  not  held  to  her  sole  and  separate  use, 
could  convey  the  same  only  by  deed  executed  by  herself  and 
husband,  and  when  both  were  parties  to  the  effective  and  oper- 
ative part  thereof. 

In  Connecticut,  the  statute  requires  the  deeds  of  married 
women  to  be  "executed  by  them  jointly  with  their  husbands,** 
*'**  and  they  hold  that  he  who  signs  executes,  and  that  the 
husband's  name  need  not  be  inserted  in  the  body  of  the  deed: 
Pease  v.  Bridge,  49  Conn.  58. 

In  order  for  the  premises  in  question  to  be  the  separate 
property  of  Mrs.  Hutchinson,  the  deed  thereof  to  her  must 
contain  explicit  words  shutting  out  her  husband  from  his  mari- 
tal rights  in  it  (Curtis  v.  Simpson,  73  Vt.  235,  47  Atl.  829) ; 
and  as  it  does  not  appear  that  it  contains  such  words,  it  must 
be  taken  that  he  has  a  freehold  therein,  and  so  the  mortgage 
is  void. 

Nor  can  it  be  validated  in  equity  without  statutory  power 
therefor:  Chapman  v.  Long,  66  Vt.  656,  30  Atl.  3.  But  a 
statute  passed  since  the  mortgage  was  given,  retroactive  in 
terms,  empowers  the  court  of  chancery,  in  its  discretion,  on  the 
petition  of  anyone  interested,  to  confirm  and  validate  any 
deed  of  the  real  estate  of  a  married  woman  in  which  her  hus- 
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ban«l  did  not  join,  and  to  order  and  compel  the  husband  to 
execute  and  deliver  all  instruments  necessary  to  that  end: 
Acts  of  1896,  No.  49,  sec.  2,  amended  by  Acts  of  1S98,  No.  55. 

But  the  court  of  chancery  has  never  been  called  upon  to 
exercise,  and  never  has  exercised,  its  discretion  in  this  behalf 
in  this  case,  for  the  petition  is  not  drawn  so  as  to  present  the 
<juestion;  and  this  court  has  no  discretion  in  the  matter,  for 
in  chancery  appeals  it  does  not  sit  as  a  court  of  chancery,  but 
only  as  a  court  of  error.  Nor  can  the  transaction  be  treated 
as  an  equitable  mortgage ;  for  a  married  woman  cannot  charge 
her  real  estate  not  her  separate  property,  except  in  the  way 
provided  by  statute. 

Neither  can  the  petitioner  have  "the  remedy  of  a  trust  ca- 
pable of  assignment,  enforceable  against  a  subsequent  pur- 
chaser with  notice,"  as  suggested;  for  Mrs.  Hutchinson  could 
not  while  she  owned  the  property  be  considered  as  a  trustee 
of  it  for  the  petitioner,  and  therefore  her  grantee  cannot  be, 
though  he  took  with  notice. 

***  These  things  being  so,  we  are  asked  on  the  strength  of 
Chapman  v.  Long,  72  Vt.  235,  47  Atl.  829,  above  cited,  to  nul- 
lify the  deed  to  Mrs.  Hutchinson,  and  devest  the  title  acquired 
thereby,  because,  the  mortgage  being  void,  her  part  of  the  con- 
tract of  purchase  has  not  been  fully  performed.  In  the  case 
relied  upon,  a  father  conveyed  his  property  to  his  children,  and 
took  back  a  deed  conditioned  for  his  life  support  and  for  a 
reconveyance  on  payment  of  expenses  incurred  by  them  in 
performing.  One  of  the  children  was  a  married  woman,  and 
her  husband  did  not  join  in  the  deed,  wherefore  it  was  void 
as  to  her.  The  father  received  nothing  by  way  of  support, 
and  the  children  refused  to  reconvey  on  demand.  The  fath- 
er's deed  to  the  children  was  declared  void.  The  court  said 
that  when  persons  undertake  to  perfect  an  agreement  by  two 
instruments,  and  one  of  them  is  from  ignorance  so  defectively 
executed  as  to  be  void,  and  the  party  in  default  refuses  to 
remedy  the  defect,  the  other  instrument  should  be  treated  in 
equity  as  void  at  the  election  of  the  grantor  when  the  rights 
of  third  persons  have  not  intervened.  This  was  a  rescission 
on  the  ground  of  mistake,  a  well-recognized  remedy  in  equity. 

It  is  an  unquestionable  principle  of  equity,  that  when  an 
instrument  is  drawn  and  executed  that  was  intended  to  carry 
into  effect  an  agreement  previously  made,  but  which  by  mis- 
take of  the  draughtsman,  either  as  to  law  or  fact,  does  not  ful- 
fill the  manifest  intention  of  the  parties,  equity  will  afford  re- 
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lief, because  the  execution  of  agreements  fairly  and  legally  made 
is  a  peculiar  branch  of  equity  jurisdiction ;  and  if  an  instrument 
intended  to  execute  the  agreement  is  for  any  reason  insuffi- 
cient for  that  purpose,  the  agreement  remains  as  much  unexe- 
cuted as  though  one  of  the  parties  had  refused  altogether  to 
comply  with  it,  and  a  court  of  equity  will  grant  relief  as  much 
in  one  case  as  in  the  other:  Hunt  v.  Eoumaniere,  1  Pet.  1,  *'*^ 
13;  Walden  v.  Skinner,  101  JJ.  S.  583;  1  Story's  Equity  Juris- 
prudence, Eedfield's  ed.,  sec.   115. 

This  relief  is  granted  in  different  ways,  according  to  the 
circumstances  of  the  case — sometimes  by  compelling  specific 
performance;  sometimes  by  rescission;  and  in  other  ways,  it 
may  be.  It  is  said  in  Williams  v.  United  States,  138  U.  S. 
517,  11  Sup.  Ct.  Eep.  458,  that  it  cannot  be  doubted  that  inad- 
vertence and  mistake,  equally  with  fraud  and  wrong,  are 
grounds  for  judicial  interference  to  devest  a  title  acquired 
thereby. 

In  the  case  at  bar,  the  parties  to  the  contract  undertook  to 
complete  it  by  two  instruments,  the  deed  and  the  mortgage, 
and  the  mortgage,  which  was  drawn  in  New  Hampshire,  by 
mi?take  or  ignorance  of  the  draughtsman,  was  so  defectively 
drawn  as  to  be  void,  whereby  the  intention  of  the  parties  failed 
of  accomplishment  and  the  contract  of  completion,  and  Mrs. 
Hutchinson,  the  party  in  default,  virtually  refuses  to  remedy 
the  defect,  for  she  has  put  it  out  of  her  power  to  do  so  by  con- 
veyance to  Deavitt.  This  makes  a  case  for  rescission,  if  all 
the  other  necessary  elements  exist  without  countervail,  and 
against  all  the  defendants;  for  although  knowledge  of  the 
mortgage  was  no  notice  to  Deavitt  of  any  title  thereunder  in 
the  petitioner,  for  'being  void  it  conveyed  none,  yet  it  was  no- 
tice to  him  of  whatever  right  by  way  of  remedy  the  petitioner 
might  have  by  reason  of  its  being  void:  Mimng  etc.  Co.  v. 
Windham  County  Bank,  44  Vt.  489.  But  whether  all  the  oth- 
er necessary  elements  do  exist  without  countervail,  we  cannot 
well  say  on  this  record  nor  do  we  say  in  advance  what  those 
elements  are,  nor  what  would  countervail  them.  All  this  we 
leave  for  future  consideration,  if  that  becomes  necessary. 

The  circumstances  of  the  case  are  puch  that  we  do  not  direct 
a  final  decree  against  the  petitioner,  but  leave  him  at  liberty 
to  apply  further,  if  he  be  so  advised. 

Decree  reversed  and  cause  remanded. 
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Married  Woman's  Conveyance.— The  assent  and  concurroiipe  of 
a  husband  required  by  stjitute  to  give  validity  to  a  conveyance 
of  his  wife's  lands  can  be  manifested  only  by  his  joining  in  the 
iilienatlon  In  such  a  way  ns  would  be  necessary  to  the  conveyance 
of  his  interest  if  the  land  belonged  to  him  in  severalty,  or  jointly, 
or  in  common  with  others.  If  such  deed  is  signed  l)y  liiui,  but 
his  name  appears  nowhere  In  the  body  of  the  Instrument,  it  is 
void:  Adams  v.  Teague,  123  Ala.  501,  82  Am.  St.  Rep.  144,  26  South. 
221.  Compare  the  note  to  Payne  v.  Parker,  25  Am,  Dec.  227,  ?28; 
lUchardson  r.  I>e  Giverville,  107  Mo.  422,  28  Am.  St.  Rep.  420, 
17  S.  W.  974;  Roi)inson  v.  Queen,  87  Tenn.  445,  10  Am.  St.  Rep. 
fi.90,  n  S.  W.  38:  Turner  v.  Shaw.  96  Mo.  22,  9  Am.  St  Rep.  3in,  8 
S.  W.  897. 

Married  Woman's  Separate  Estate.— No  special  or  technical  words 
are  necessary  to  the  creation  of  a  married  woman's  separate  es- 
tate, but  the  Intention  to  exclude  her  husband's  common-law  mari- 
tal rights  must  be  clearly  expressed:  Richardson  v.  De  Giverville, 
107  Mo.  422,  28  Am.  St.  Rep.  426.  17  S.  W.  974.  Property  may  be 
60  conveyed  to  her  as  to  bar  him  of  an  estate  by  the  curtesy: 
Haight  V.  Hall,  74  Wis.  152,  17  Am.  St.  Rep.  122,  42  N.  W.  109; 
McBreen  v.  McBreen,  354  Mo.  323,  77  Am.  St.  Rep.  758,  55  S.  W. 
463;  Flournoy  v.  Flournoy,  80  Cal.  286,  21  Am.  St.  Rep.  39,  24  Pac. 
1012. 

Mistake  and  Ignorance  as  grounds  for  relief  are  considered  In 
the  monographic  note  to  Alabama  etc.  Ry.  C!o.  v.  Jones,  55  Am. 
6t.  Rep.  494-520.  Consult,  also,  the  recent  cases  of  Woodside  v. 
LIppold,  113  Ga.  877.  84  Am.  St.  Rep.  267,  39  S.  E.  400;  Kowallve 
V.  Milwaukee  Electric  etc.  Co.,  103  Wis.  472,  74  Am.  St.  Rep.  877, 
79  N.  W.  762.  A  court  of  equity  can  interfere,  in  cases  of  mistake 
In  written  instruments,  only  as  between  the  original  parties  or 
those  claiming  under  them  in  privity:  Adams  v.  Baker,  24  Nev. 
162,  77  Am.  St.  Rep.  799,  51  Pac.  252.  See,  too,  Green  v.  Stone, 
54  N.  J.  Eq.  387,  55  Am.  St.  Rep.  577,  34  Atl.  1099.  Evidence  suffi- 
cient to  reform  a  deed  on  the  ground  of  mistake  must  be  clear, 
precise  and  indubitable:  Boyertown  Nat.  Bank  v.  Hartman,  147 
Pa.  St.  558,  30  Am.  St.  Rep.  759,  23  Atl.  842;  Green  v.  Stone,  54  N. 
J.  Eq.  387,  53  Am.  St  Rep.  577,  34  Atl.  1099. 


MAETIN"  V.  HARRINGTON. 

[73  Vt  193,  50  Atl.  1074.] 

THE  HOMESTEAD  ACT  IS  TO  PROTECT  THE  HUSBAND 
aa  well  as  the  wife.    (p.  709.) 

A  HUSBAND'S  SOLE  DEED  OF  A  HOMESTEAD  is  void, 
and  is  not  rendered  in  any  way  effective  by  the  subsequent  death 
of  his  wife  leaving  him  without  family,    (pp.  705,  710.) 

Petition  for  the  appointment  of  commissioners  to  set  out 
a  homestead.  It  stated  that  the  defendants  had  obtained  a 
decree  of  foreclosure  of  a  mortgage  executed  by  the  petitioner, 
Ed^vin  R.  Martin,  without  the  joinder  of  his  wife,  and  coeering 
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their  homestead.     The  bill  was  dismissed  on  demurrer,  and 
the  orators  appealed 

Batchelder  &  Bates,  for  the  petitioner. 

Barber  &  Darling,  for  the  petitionee. 

194  TAFT,  C.  J.  When  the  mortgage  in  question  was  exe- 
cuted the  mortgagor,  a  married  man,  was  occupying  the  prem- 
ises as  a  homestead.  The  wife  did  not  join  in  the  mortgage. 
Subsequently,  having  no  children,  the  wife  died,  leaving  the 
husband  without  family;  the  husband  continued  in  the  occu- 
pation of  the  premises  as  a  housekeeper,  with  neither  wife  nor 
children,  and  subsequently  married  the  petitioner.  Avis  A. 

The  only  question  made  in  this  case  relates  to  the  validity 
of  the  mortgage  deed  upon  the  death  of  the  wife.  Was  the 
deed  upon  the  happening  of  that  event  null,  or  did  it  become 
of  force  so  as  to  cover  the  homestead?  This  question  has 
never  been  before  our  courts. 

When  the  homestead  act  was  first  passed,  section  5,  No.  20, 
acts  of  1849,  provided  that  the  homestead  should  not  be  alien- 
ated nor  mortgaged  by  the  owner  thereof,  if  a  married  man, 
except  by  the  joint  deed  of  husband  and  wife,  executed  and 
acknowledged  ****  in  the  manner  provided  for  the  conveyance 
of  the  lands  of  married  women.  Under  this  statute  it  waa 
held  that  the  owner  of  a  homestead,  having  a  wife,  might  con- 
vey it  by  his  own  deed  and  pass  the  title  thereto  during  his 
lifetime,  and  that  the  wife  could  not  assert  her  rights  unless 
she  survived  him:  Howe  v.  Adams,  28  Vt.  541;  Jewett  v. 
Brock,  32  Vt.  65.  In  Davis  v.  Andrews,  30  Vt.  678,  the  same 
rule  is  stated,  although  the  question  did  not  arise,  as  the 
court  held  upon  the  facts  that  neither  of  the  plaintiffs  had 
any"  right  of  homestead  in  the  premises. 

After  these  cases  were  decided  the  legislature  altered  the 
statute  by  No.  36,  acts  of  1860,  providing  that  if  the  v/ife 
did  not  join  in  the  execution  of  the  conveyance,  it  should  "be 
wholly  inoperative  to  convey  any  right,  title,  or  interest  in 
such  homestead,  and  the  rights  of  the  parties,  and  of  all  per- 
sons claiming  under  them,  or  either  of  them,  shall  be  and  re- 
main the  same  as  if  no  such  deed  had  been  executed."  This 
section,  in  substance,  has  remained  in  our  statutes  until  the 
present  time  without  change,  except  that  in  the  Eevised  Laws 
of  3880  the  word  "wholly"  was  omitted. 

Some  years  after  the  passage  of  this  act  in  the  case  of  Day 
T.  Adams,  42  Vt.  510,  the  claim  was  made,  with  reference  to 
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the  homestead  in  controversy  in  that  suit,  that  the  wife  could 
not  assert  her  ris^ht  until  the  death  of  her  husband,  but  the 
court  held  that  that  question  was  not  material,  as  the  widow 
and  children  took  an  absolute  title  at  the  death  of  the  husband 
and  had  not  waived  their  homestead  right,  but  PeeJc,  J.,  refer- 
rinj^  to  the  claim,  said:  "We  are  by  no  means  prepared  to  as- 
sent to  the  proposition  that  the  sole  deed  of  the  husband  in 
such  case  would  be  effectual  to  disturb  the  occupancy  of  the 
husband  and  his  family  while  they  continued  to  occupy  the 
premises  as  a  homestead."  The  same  question  arose  in  the 
case  of  Abell  v.  Lothrop,  47  Vt.  375.  The  husband,  mort- 
gagor, was  living,  ****  and  it  was  claimed  that  he  was  estopped 
by  his  deed  from  denying  the  title  of  the  defendant  nndor  the 
mortgage,  and  that  his  deed  had  the  effect  to  pass  the  title  to 
the  homestead  during  his  lifetime,  and  that  the  rights  of  the 
wife  and  minor  children  to  the  homestead  could  only  attach 
at  his  decease.  The  mortgage  in  that  case  had  been  fore- 
closed, the  decree  had  expired  without  redemption,  and  a  bill 
was  brought  in  the  name  of  the  mortgagor,  his  wife,  and  chil- 
dren, setting  up  a  homestead  claim  in  the  promises  and  ask- 
ing that  the  homestead  might  be  set  out.  The  judge  who 
wrote  the  opinion  refers  to  the  cases  heretofore  cited  decided 
under  the  first  homestead  act,  and  then  says:  "Whatever  may 
be  said  of  these  cases  decided  under  the  statutes  then  in  force, 
we  are  all  agreed  that  the  statutes  now  in  force  relating  to 
the  homestead  are  sufficient  authority  for  sustaining  the  bill 
in  this  case,"  and  granted  the  relief  sought.  And  referring 
to  the  language  of  the  present  statute,  the  court  further  said : 
"Surely  no  more  explicit  language  could  be  used  to  negative 
the  right  of  the  husband  to  convey  either  his  own  or  his  fam- 
ily's interest  in  the  homestead.  His  deed  is  absolutely  void ; 
he  has  no  capacity  to  deed,  and  the  title  to  the  estate  remains 
as  if  no  deed  was  executed."  This  is  the  only  case  that  has 
been  called  to  our  attention  in  which  this  question  was  in- 
volved. 

The  case  of  Abell  v,  Lothrop,  47  Vt.  375,  follows  the  words 
of  the  statute,  and  holds  that  the  sole  deed  of  the  homesteader 
shall  'be  inoperative  so  far  as  the  homestead  is  concerned.  It 
decides  that  the  husband  homesteader,  and  his  wife  and  chil- 
dren, cannot  be  disturbed  in  their  occupation  of  the  homestead 
during  the  life  of  the  husband  and  father  by  one  claiming  un- 
der the  sole  deed  of  the  husband  and  father.  But  that  is  not 
the  question  before  us,  and  the  cases  cited  and  some  noted 
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hereafter  are  referred  to  by  way  of  argument  and  on  account 
of  the  claim  made  that  they  sustain  the  doctrine  nrged  by 
the  defendants  *®''  in  support  of  their  contention,  for  if  the 
husband  cannot  successfully  defend  against  the  mortgagee 
when  his  wife  and  children  are  living,  how  can  he,  when  they 
are  all  dead,  and  he  is  the  survivor? 

The  validity  of  the  sole  deed  of  a  husband  is  referred  to  m 
Whiteman  v.  Field,  53  Vt.  554,  in  which  the  question  is  dis- 
cussed and  a  conclusion  arrived  at,  that  a  deed  executed  when 
the  wife  was  living  would  be  operative  to  convey  the  estate, 
and  that  it  would  become  operative  when  the  encumbrance 
had  been  removed.  In  the  opinion  it  is  said :  "The  homestead 
right  of  the  wife  and  minor  children  is  inchoate,  subject  to 
be  defeated  by  the  abandonment  of  the  same  by  the  head  of 
the  family  or  the  acquisition  of  another  homestead  by  him 
....  And  in  case  of  the  death  of  the  wife  and  minor  chil- 
dren during  the  lifetime  of  the  husband  and  father,  the  estate 
is  relieved  from  any  homestead  interest  in  the  same."  This 
in  effect  is  saying  that  in  that  event  the  sole  deed  of  the  hus- 
band and  father  would  become  operative  and  the  homestead 
pass  under  it.  The  defendants  herein  claim  that  the  case  of 
Whiteman  v.  Field,  53  Vt.  554,  overrules  that  of  Abell  v.  Lo- 
throp,  47  Vt.  375,  and  that  the  latter  case  has  never  been 
cited  by  the  court  since  the  case  of  Whiteman  v.  Field,  53 
Vt.  554,  was  decided,  while  the  latter  has  been  cited  with  ap- 
proval four  times. 

In  regard  to  the  Whiteman  case,  it  is  enough  to  say  that 
the  question  discussed  and  which  the  court  assumed  to  decide 
was  not  before  the  court.  The  case  was  in  equity  under  the 
early  practice,  and  the  court  found  upon  the  proofs  that  the 
defendant  ^\ho  claimed  the  homestead  "never  acquired  any 
such  [homestead]  right  in  any  portion  of  the  mortgaged 
premises." 

The  court  further  say:  '^This  finding  is  conclusive  against 
the  right  of  C.  C.  Field  to  homestead  in  the  premises  de- 
scribed in  the  mortgage  sought  to  be  foreclosed;  but  the  ques- 
tion of  the  legal  effect  of  the  mortgage  deed  executed  by  C.  CL 
108  pield  upon  the  assumption  that  he  then  had  the  home- 
stead in  the  premises  described  in  it  has  been  ably  discussed 
by  counsel,  and  we  have  thought  proper  to  consider  it/'  Then 
follows  a  long  discussion  with  the  conclusion  above  stated. 

It  is  thus  seen  that  the  Whiteman  case  involved  no  legal 
question  whatever,  it  turned  upon  a  question  of  fact,  and  the 
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case  should  never  have  been  reported,  as  it  involved  no  ques- 
tion of  law. 

The  cases  in  which  Whiteman  v.  Field,  53  Vt.  554,  has  been 
cited  are:  (a)  Heaton  v.  Sawyer,  60  Vt.  495,  15  Atl.  166,  in 
which  it  is  said  that  the  Whiteman  case  decides  that  a  "convey- 
ance by  the  husband  is  only  operative  against  the  rights  of  the 
wife  and  minor  children."  This,  we  have  seen,  the  Whiteman 
case  did  not  decide,  and  in  the  Heaton  case  no  question  was 
made  between  the  mortgagor  and  the  mortgagee  as  to  the  va- 
lidity of  the  mortgage,  but  the  question  litigated  was  whether  a 
divorced  wife  was  entitled  to  a  homestead  in  the  lands  of  her 
deceased  husband. 

(b)  In  re  Hatch's  Estate,  62  Vt.  300,  22  Am.  St.  Rep.  109, 
18  Atl.  814,  in  which  it  is  cited  to  show  that  the  wife  and  chil- 
dren after  the  death  of  the  homesteader  can  hold  the  home- 
stead against  the  sole  deed  of  the  husband  and  father,  a  ques- 
tion upon  which  it  was  hardly  necessary  to  cite  authority,  as 
the  statute  vested  the  title  in  them. 

(c)  In  Thorp  v.  Thorp,  70  Vt.  46,  39  Atl.  245,  and  Thorp 
T.  Wilbur,  71  Vt.  266,  44  Atl.  339,  it  is  cited  upon  a  question 
foreign  to  the  question  before  us,  viz.,  that  "whether  premises 
are  so  used  or  kept  as  to  constitute  a  homestead  is  largely 
determined  by  the  intention  of  the  homesteader." 

(d)  Whiteman  v.  Field,  53  Vt.  554,  is  also  cited  in  Russ 
V.  Henry,  58  Vt.  388,  3  Atl.  491,  that  under  a  former  statute, 
premises,  in  order  to  constitute  a  homestead,  must  be  used 
or  kept  as  a  homestead. 

(e)  In  15  American  and  English  Encyclopedia  of  Law, 
second  edition,  683,  note  2,  it  is  cited  as  disapproving  Abell 
V.  Lothrop,  47  Vt.  375. 

100  ipi^g  impropriety  of  discussing  questions  obiter  is  seen 
when  we  find  that  Whiteman  v.  Field,  53  Vt.  554,  which  did 
not  settle  a  single  legal  question  is  constantly  cited  in  support 
of  questions  not  involved  in  that  case,  and  as  disapproving 
a  case  which  is  undoubted  law. 

The  words  of  the  homestead  statute  in  effect  are:  "That 
the  deed  shall  be  inoperative  so  far  as  relates  to  the  home- 
stead." It  is  equivalent  to  saying  that  the  deed  is  null  and 
void  and  has  no  force;  it  is  conceded  that  it  has  not  during 
the  life  of  the  wife,  and  we  see  no  reason  why  it  should  change 
upon  the  death  of  the  wife  and  then  become  operative.  It  is 
not  claimed  by  the  defendant  that  it  becomes  operative  under 
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the  familiar  rule,  that  when  one  conveys  land  with  covenants 
of  warranty  of  title,  the  title  subsequently  acquired  by  the 
grantor  will  inure  to  the  benefit  of  the  grantee  ia  discharge  of 
the  grantor's   covenants. 

It  is  not  claimed  that  this  rule  applies,  and  it  cannot  well 
apply  except  to  a  case  when  it  appears  by  the  covenants  con- 
tained in  the  conveyance  itself  "that  the  parties  intend  to 
convey  and  receive  reciprocally  a  certain  estate":  Carbee  v. 
Hopkins,  41  Vt.  250,  for  ia  this  case  there  was  no  intent  on 
the  part  of  the  mortgagor  to  convey,  and  none  on  the  part  of 
the  mortgagee  to  receive,  any  estate  or  interest  in  the  home- 
stead. 

The  effect  of  enforcing  the  defendants'  claim  in  this  case  is 
to  give  the  mortgagee  the  benefit  of  a  security  which  he  did 
not  intend  to  get,  and  which  he  knew  he  did  not  receive,  and 
which  the  mortgagor  had  no  intent  to  part  with,  and  which 
under  the  statute  he  could  not  part  with  at  the  time.  We  hold 
that  the  deed,  so  far  as  this  homestead  was  concerned,  was 
inoperative  to  convey  any  interest  therein. 

The  statute  protects  the  homestead  against  any  attach- 
ment by  a  creditor,  although  he  has  no  wife  nor  children: 
200  Pierce  v.  Kusic,  56  Vt.  418.  Considering  the  object  of 
the  statute  that  it  is  to  preserve  a  home  for  the  family,  it  is 
not  unreasonable  to  hold  that  it  is  as  much  for  the  benefit 
of  an  aged  housekeeper,  a  demented  octogenarian,  with  no 
means  of  support,  as  it  is  for  the  benefit  of  a  young  widow, 
just  out  of  her  teens,  who  may  have  a  competence  in  her  own 
right. 

The  homestead  act  was  to  protect  the  husband  as  well  as 
the  wife,  and  this  construction  is  not  a  strained  one,  for  we 
can  have  in  mind  that  "courts  often  do  accommodate  the 
provisions  of  a  statute  to  cases  which  they  were  obviously  in- 
tended to  cover  although  not  well  suited  to  accomplish." 

The  adjudications  of  our  sister  states  are  generally  in  accord 
with  our  holding,  as  may  be  seen  by  consulting  15  American 
and  English  Encyclopedia  of  Law,  682  et  seq.  One  main 
reason  urged  in  support  of  the  claim  that  the  conveyance 
of  the  homestead  by  the  sole  deed  of  the  husband  becomes  valid 
upon  the  death  of  the  wife  and  children  is  the  mistaken  notion 
that  the  family  thereby  ceases  to  exist.  The  husband  is  a 
part  of  the  family — indeed,  he  is  generally  styled  the  head  of 
the  family,  and  is  entitled  to  as  much  protection  as  the  wife. 
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and  oftentimes  needs  it  more ;  so  far  as  a  widower  is  concerned 
tlie  effect  of  so  holding  may  result,  in  the  language  of  Cock- 
rill,  C.  J.,  dissenting  in  an  Arkansas  case,  in  "a  solace  in  his 
loneliness  for  their  loss." 

In  case  there  are  no  children  and  the  wife  is  in  an  asylum 
hopelessly  insane,  or  in  prison  under  a  life  sentence,  the  reason 
for  retaining  the  homestead  has  ceased  as  effectually  as  if 
tho  wife  was  dead.  In  such  contingencies,  does  the  sole  deed 
of  the  husband  become  operative?  There  is  as  much  reason 
it  should  in  one  case  as  the  other,  still  we  doubt  if  the  claim 
would  be  made  in  case  of  such  insanity  or  imprisonment. 

Waples,  a  late  writer  on  the  subject  of  Homestead  and 
Exemption,  says:  **Under  the  general  rule  that  the  husband 
alone  cannot  sell  nor  encumber  his  dedicated  homestead,  all 
*®*  alienation  of  it  in  any  form  by  his  act,  when  the  property 
itself  is  not  liable  in  rem,  is  absolutely  void,  not  only  as  to  the 
rights  of  his  wife,  who  does  not  join  him  in  the  deed,  and  as 
to  the  children  to  whom  the  law  gives  the  protection  of  shelter 
and  the  comforts  of  a  habitation,  but  also  as  to  himself.  His 
act  is  a  nullity,  and  he  escapes  the  consequences  which  would 
follow  it  so  far  as  his  own  right  and  title  is  concerned,  but 
for  the  equitable  rights  and  interests  of  his  family.  His  deed 
or  contract  is  as  though  it  was  never  written  or  designed." 

Our  holding  is  this,  and  it  is  the  only  question  in  the  case, 
that  the  sole  deed  of  the  petitioner,  Edwin  K.,  was  void  so 
far  as  the  homestead  was  concerned,  and  was  not  rendered 
in  any  way  effective  by  the  subsequent  death  of  the  wife. 

The  petitioners  were  entitled  to  a  decree  in  accordance  with 
the  prayer  of  the  bill. 

Decree  reversed  and  cause  remanded. 


The  Homestead  Bight  Is  not  exclusively  for  married  women,  but 
extends  to  the  whole  family:  Minnesota  Stoneware  Co.  v.  McCros- 
sen,  110  Wis.  316,  84  Am.  St  Rep.  927,  85  N.  W.  1019. 

A  Conveyance  of  a  Homestead  or  a  mortgage  thereof  Is  not  valid 
unless  executed  by  both  husband  and  wife:  Hart  v.  Church,  128 
Cal.  471,  77  Am.  St.  Rep.  195,  58  Pac.  910;  Thompson  v.  New  Eng- 
land  Mortgage  etc.  Co.,  110  Ala.  400,  55  Am.  St.  Rep.  29,  18  South. 
815;  Shields  v.  Bush,  189  111.  534,  82  Am.  St.  Rep.  474,  59  N.  E. 
9G2;  North  American  Trust  Co.  v.  Lanier,  78  Miss.  418,  84  Am. 
fit.  Rep.  (iS.'S,  28  South.  804.  And  the  abandonment  of  hoine- 
stead  by  either  does  not  validate  a  conveyance  by  one  of  them 
without  the  other's  signature:  Rogers  v.  Day,  115  Mich.  664,  69 
Am.  St.  Rep.  593,  74  N.  W.  190.  A  void  mortgage  of  a  homestead 
Is  not  validated  by  a  subsequent  abandonment  of  the  property; 
Obrien  v.  Woeltz,  94  Tex.  14S.  86  Am.  St  Rep.  829,  58  S.  W.  943, 
69  S.  W.  535. 
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A  Homestead  is  not  Lost  by  the  death  or  removal  of  some  of 
the  members  of  the  family:  Kessler  v,  Draub,  52  Tex.  575,  36  Am. 
Rep.  727:  White  Sewing  Machine  Ck>.  v.  Wooster,  66  Ark.  382  74 
Am.  St  Rep.  100,  50  S.  W.  1000;  Stults  v.  Sale,  92  Ky.  5,  36  Am 
St.  Rep.  575,  17  S.  W.  148;  Lyons  y.  Andry,  106  La.  356.  ante, 
p.  299,  31  South.  38. 


STATE  V.  SLAMON. 

[73  Vt  212,  60  Ati.  1097.] 

CONSTITUTIONAL    LAW— SEIZURE    OP    PAPERS.-It  Is 

a  violation  of  the  declaration  of  rights  respecting  searches  and 
seizures  for  an  officer,  while  searching  one's  person  nnder  a  search- 
warrant  for  stolen  goods,  to  take  from  it,  against  the  party's  will, 
a  letter  written  to  him.    (p.  711.) 

EVIDENCE— PAPERS  WRONGFULLY  OBTAINED.- When 

papers  are  offered  in  evidence,  the  court  can  ordinarily  take  no 
notice  of  how  they  were  obtained,  whether  legally  or  illegally, 
properly  or  Improperly,  nor  will  it  form  a  collateral  issue  to  try 
that  question,     (p.  712.) 

EVIDENCE— A  PAPER  TAKEN  FROM  ONE'S  PERSON,  In 
violation  of  his  constitutional  right  of  freedom  from  unlawful  search 
and  seizure  is  not  admissible  in  evidence  against  him.  (pp.  712, 
713.) 

CONSTITUTIONAL  LAW.— THE  SEIZURE  OF  A  PER- 
SON'S PRIVATE  PAPERS,  TO  BE  USED  IN  EVIDENCE  against 
him.  is  C'luivalent  to  compelling  him  to  be  a  witness  against  him- 
self,   (p.  713.) 

Prosecution  for  grand  larceny.  There  was  a  verdict  of 
guilty  and  a  judgment  and  sentence  thereon.  The  respondent 
excepted. 

Eichard  A.  Hoar,  state's  attorney,  for  the  state. 

Fred  B.  Thomas,  for  the  respondent. 

ai3  TAFT,  C.  J.  1.  An  officer  had  a  search-warrant  to 
search  the  person  of  the  respondent  for  stolen  goods.  When 
engaged  in  the  search  he  found  on  the  person  of  the  respond- 
ent, and  took  from  it,  a  letter  written  to  the  respondent  by 
a  person  whom  the  latter  improved  as  a  witness,  in  the  im- 
peachment of  whom  the  letter  contained  material  testimony. 
Upon  trial  the  state  offered  the  letter  in  evidence  and  it  was 
admitted  under  objection  and  exception.  The  exceptions  do 
not  state  in  express  terms  that  the  letter  was  taken  from  the 
person  of  the  respondent  against  his  will,  but  we  so  construe 
them  as  it  is  the  only  fair  inference  from  the  whole  record. 
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The  taking  of  the  letter  from  the  person  of  the  respondent 
was  a  plain  violation  of  the  eleventh  article  of  the  Declaration 
of  Rights,  which  provides  "that  the  people  have  a  right  to 
hold  themselves,  their  houses,  papers,  and  possessions,  free 
from  search  or  seizure,  and  therefore  warrants  without  oath 
or  affirmation  first  made,  affording  sufficient  foundation  for 
them^  and  whereby  any  officer  or  messenger  may  be  commanded 
or  required  to  search  suspected  places  or  to  seize  any  person  or 
persons,  his,  her,  or  their  property,  not  particularly  described, 
are  contrary  to  that  right,  and  ought  not  to  be  granted."  It 
is  needless  to  discuss  this  question.  We  refer  to  the  case  of 
John  Wilkes,  of  the  North  Briton,  whose  house  was  searched 
and  his  papers  indiscriminately  seized  by  virtue  of  a  warrant 
issued  by  Lord  Halifax,  Secretary  of  State.  In  an  action  of 
trespass  Wilkes  recovered  one  thousand  pounds  against  Wood, 
one  of  the  ***  parties  who  made  the  search,  and  four  thou- 
sand pounds  against  Lord  Halifax.  Also  to  Entick  v.  Carring- 
ton,  19  How.  St.  Tr.  1029,  and  Boyd  v.  United  States,  116 
U.  S.  616,  6  Sup.  Ct.  Rep.  524.  These  cases  contain  the 
reasoning  and  conclusions,  upon  this  question,  of  the  greatest 
courts  of  the  English  speaking  nations.  It  may  be  noted  in 
this  case  that  the  letter  in  question  was  "not  particularly  de- 
scribed" in  the  warrant,  and  by  virtue  of  the  warrant  the 
officer  had  no  right  to  search  for  nor  to  seize  it.  The  state's 
attorney  claims  that  the  question  of  an  illegal  search  is  not 
in  issue,  for  that  the  objection  made  on  trial  to  the  admission 
of  the  letter  was  that  it  was  taken  at  the  time  of  his  arrest 
from  his  person  and  against  his  will,  and  did  not  make  the 
objection  that  it  was  taken  by  virtue  of  a  search-warrant.  The 
fact  appearing  that  the  letter  was  taken  when  the  officer  was 
engaged  in  serving  the  warrant,  that  the  search  was  made  by 
virtue  of  the  warrant,  and  that  he  found  the  letter  when  he 
was  making  the  search,  the  objection  and  exception  are  broad 
enough  to  permit  the  respondent  to  raise  the  question  of  the 
illegality  of  the  search.  State  v.  Mathers,  64  Vt.  101,  33  Am. 
St.  Rep.  921,  23  Atl.  590,  is  cited  to  sustain  the  claim  of  the 
state.  That  case  involved  the  question  of  a  confidential  com- 
munication between  husband  and  wife,  in  the  form  of  a  letter 
which  the  husband  had  handed  to  a  third  person  to  give  his 
wife,  but  from  whom  it  had  been  taken  by  one  who  passed  it 
to  the  prosecuting  officer.  The  court  held  the  letter  properly 
admitted,  conceding  that  in  the  hands  of  the  wife  it  would 
have  been  privileged,  and  said:  "When  papers  are  offered  in 


July,  1901.]  State  v.  Slamon.  713 

evidence  the  court  can  take  no  notice  of  how  they  were  ob- 
tained, whether  legally  or  illegally,  properly  or  improperly, 
nor  will  it  form  a  collateral  issue  to  try  that  question."  In 
■  most  instances  this  rule  is  applicable :  it  is  generally  considered 
immaterial  how  a  paper  passes  into  the  possession  of  the  one 
offering  it  in  evidence;  but  this  rule  is  subject  to  another 
rule  which  is  applicable,  that  when  a  party  invokes  the  con- 
stitutional right  ^^^  of  freedom  from  unlawful  search  and 
seizure,  the  court  will  take  notice  of  the  question  and  deter- 
mine it.  State  V.  Mathers,  64  Vt.  101,  33  Am.  St.  Kep.  931, 
23  Atl.  590,  was  properly  ruled,  for  the  respondent  voluntarily 
parted  with  the  letter,  and  having  done  that,  it  was  imma- 
terial how  it  was  obtained  by  the  prosecution.  That  case  was 
in  line  with  State  v.  Center,  35  Vt.  378,  in  which  it  was  held 
that  testimony  was  properly  admitted  that  tended  to  show 
conversation  between  husband  and  wife  wliich  was  overheard 
by  the  witness,  the  objection  being  made  that  it  was  privileged 
for  the  reason  that  the  conversation  was  confidential.  The 
case  of  Barrett  v.  Fish,  72  Vt.  18,  83  Am.  St.  Eep.  914,  47 
Atl.  174,  is  cited,  but  the  question  of  an  unlawful  search  and 
seizure  was  not  in  that  case.  The  court,  referring  to  that  ques- 
tion, said:  "The  question  is  not  involved  as  the  letters  were 
voluntarily  delivered  to  Howland  by  the  agent  of  the  oratrix." 
Although  the  court  stated  the  general  rule  that  it  would  not 
inquire  into  the  question  of  how  the  party  offering  papers  in 
evidence  became  possessed  of  them,  as  enunciated  in  State  v. 
Mathers,  64  Vt.  101,  33  Am.  St.  Rep.  921,  23  Atl.  590,  it  is 
clear  that  the  rule  is  subject  to  the  limitation  hereinbefore 
stated. 

2.  We  also  hold  that  the  letter  was  inadmissible  under 
article  10  of  the  Declaration  of  Rights,  which  provides :  "That 
in  all  prosecutions  for  criminal  offenses  no  person  can  be  com- 
pelled to  give  evidence  against  himself,"  and  that  this  ruling 
is  correct  is  clearly  manifest  for  the  reasons  stated  in  Boyd  v. 
United  States,  116  TJ.  S.  616,  6  Sup.  Ct.  Rep.  524,  herein- 
(before  cited.  While  it  may  be  true  that  the  respondent, 
having  improved  himself  as  a  witness,  might  be  cross-examined 
in  reference  to  any  matter  material  upon  any  issue  upon  the 
trial,  it  did  not  correct  the  wrong  theretofore  done  him  by 
the  seizure  of  the  letter  in  violation  of  his  constitutional 
rights.  The  seizure  of  a  person's  private  papers  to  be  used 
in  evidence  against  him  is  equivalent  to  compelling  him 
to  be  a  witness  against  himself,  and  in  a  prosecution  for  a 
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crime  is  within  the  constitutional  prohibition.  ***  One  Fal- 
garano  was  summoned  by  the  state  and  sworn  as  a  witness, 
but  was  not  called  to  testify  by  either  side,  and  each  party 
commented  upon  the  failure  of  the  other  to  call  upon  him.  If 
it  was  error  to  so  comment  it  was  equally  so  for  one  as  for  the 
other.  The  fault  being  at  first  with  the  respondent's  counsel, 
the  judgment  should  not  be  reversed  because  the  state's  attor- 
ney was  permitted  to  use  an  argument  of  the  same  tenor  as 
that  of  the  respondent.  Whether  either  argument  was  im- 
proper, there  is  no  occasion,  therefore,  for  us  to  decide. 

Upon  inspection  of  the  record  the  court  are  of  opinion 
that  there  was  error  in  the  proceedings,  and  the  judgment 
and  sentence  of  the  county  court  is  reversed  and  cause  re- 
manded for  a  new  trial. 


Evidence— Searches  and  Seizures.— When  papers  are  offered  in 
evidence,  the  court  cnn  take  no  notice  of  how  they  were  obtained, 
whether  legally  or  Illegally,  properly  or  improperly:  State  v,  Ma- 
thers, G4  Vt.  101,  .33  Am.  St  Rep.  921,  23  Atl.  590;  Barrett  v.  Fish, 
72  Vt.  18,  82  Am.  St.  Rep.  914,  47  Atl.  174;  State  v.  Bufflngton.  20 
Kan.  599,  27  Am.  Rep.  193;  State  v.  Atkinson,  40  S.  C.  3^53.  42 
Am.  St.  Rep.  877,  18  S.  E.  1021.  In  this  last  case  It  appeared  that 
the  defendants  In  a  prosecution  for  murder  had  not  been  compelled 
to  furnish  the  papers  introduced  In  evidence  against  them,  but 
that  such  papers  had  been  taken  from  their  room  without  their 
knowledge  and  when  they  were  not  present.  In  Newberry  v.  Car- 
penter, 107  Mich.  567,  61  Am,  St.  Rep.  346,  65  N.  W.  530,  It  Is  de- 
cided  that  a  court  has  no  power  to  direct  officers  to  enter  the  pri- 
vate inclosure  of  a  person  and  seize  his  property,  to  be  held  as 
evidence  against  an  alleged  criminal.  But  in  Rusher  v.  State,  94 
Ga.  303,  47  Am.  St.  Rep.  175,  21  S.  E.  593,  it  is  held  that  a  person 
In  custody  on  a  criminal  charge  may  be  subjected  to  a  personal 
search  and  examination  to  discover  evidence  of  his  criminnlity: 
See,  further,  the  notes  to  State  v.  Davis.  32  Am  St  Eep.  643-&i7; 
Newberry  v.  Carpenter,  61  Am.  St  Rep.  351-357. 


STATE  V.  CADIGAN. 

[73  Vt  245,  50  Atl.  1079.] 

CONSTITUTIONAL  LAW— STATUTORY  CONSTRUCTION. 
The  Vermont  statute,  discriminating  against  the  agents  of  firms 
organized  under  the  laws  of  other  states,  refers  to  such  firms  Ir- 
respective of  the  residence  of  their  members,    (p.  718.) 

CONSTITUTIONAL  LAW.— THE  EQUAL  PROTECTION  of 
the  laws  means  the  protection  of  equal  laws.    (p.  719.) 

CONSTITUTIONAL  LAW.— A  STATUTE  THAT  DISCRIM- 
INATES BETWEEN  AGENTS  of  firms  organized  under  the  laws 
of  the  state  and  agents  of  firms  organized  under  the  laws  of  other 
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states,  maklnj?  the  act  of  the  latter  unlawful,  while  the  act  of 
the  former  in  the  same  citcumstances  would  be  lawful,  contravenes 
the  constitutional  provisions  securing  to  all  the  equal  protection 
of  the  laws.    (p.  720.) 

Charles  Tarbell,  state's  attorney,  for  the  state. 

Dillingham,  Huse  &  Howland,  for  the  respondent. 

240  STAFFOED,  J.  Cadigan  is  informed  against  for  act- 
ing as  agent  of  a  partnership  organized  under  the  laws  of  the 
state  of  New  York,  in  selling  certain  municipal  bonds  here, 
without  said  partnership  having  complied  with  the  statute 
of  this  state  requiring  firms  organized  under  the  laws  of  other 
states  to  procure  a  license  from  the  inspector  of  finance,  to 
file  a  bond  with  him,  and  to  submit  to  his  examination,  before 
conducting  such  business  here.  The  case  was  heard  below 
on  demurrer  to  the  information,  which  was  held  sufficient. 
The  decision  depends  upon  the  constitutionality  of  sections 
of  chapter  175  of  Vermont  Statutes,  entitled  "Loan  and  In- 
vestment Companies,''  which  may  be  summarized  as  follows : 

The  first  section  declares  that  every  corporation  organized 
under  the  laws  of  this  state  for  the  purpose  of  selling  its  own 
choses  in  action,  or  of  selling,  guaranteeing,  or  negotiating 
those  of  other  persons  or  corporations  as  investments  or  as 
a  business  shall  be  under  the  supervision  of  the  inspector  of 
finance :  Vt.  Stats.  4132. 

Then  follow  sections  under  the  division  title  '^Foreign  Cor- 
porations"; but  in  all  these,  when  the  word  "corporation"  is 
used  it  is  supplemented  by  the  words  "company  or  firm,"  the 
phrase  in  full  being,  "such  corporation,  company,  or  firm  or- 
ganized ^"^"^  under  the  laws  of  another  state."  No  person, 
it  is  declared,  shall  act  in  this  state  as  agent  or  representative 
of  such  corporation,  company,  or  firm,  or  sell,  offer  for  sale,  or 
negotiate  choses  in  action,  owned,  issued,  negotiated,  or  guar- 
anteed by  it,  unless  such  corporation,  company,  or  firm  has 
filed  with  the  inspector  of  finance  a  bond  to  the  state  for  such 
an  amount  as  he  requires,  not  more  than  ten  thousand  dollars 
and  not  less  than  five  hundred  dollars,  with  such  sureties  or 
security  as  he  may  approve,  conditioned  for  the  making  of 
such  returns  as  may  be  required  and  the  payment  of  all  taxes 
that  may  be  assessed  against  it,  and  in  all  things  to  comply 
with  the  laws  of  this  state,  and  has  submitted  itself  and  its 
financial  condition  to  an  examination  by  the  inspector  in  such 
manner  as  to  enable  him  to  make  a  report  thereof,  as  specified 
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in  this  chapter,  "in  case  of  like  corporations  in  this  state";  Vt. 
Stats.  4133. 

The  inspector  is  required  to  notify  the  state's  attorney  of 
violations  of  this  chapter,  and  such  are  made  punishable  by 
a  fine  of  not  less  than  fifty  dollars  nor  more  than  one  thousand 
dollars :  Vt.  Stats.  4134. 

When  it  appears  to  the  inspector  that  such  corporation, 
company,  or  firm  is  conducting  its  affairs  in  a  safe  and  author- 
ized manner,  and  has  filed  the  required  bond,  he  shall  issue  to 
it  a  license  good  until  the  first  day  of  the  next  January;  and 
within  thirty  days  of  the  date  of  its  license  it  shall  file  in  his 
office  its  certificate  stating  the  names  and  addresses  of  'all  who 
are  to  act  as  its  agents  in  this  state,  which  certificate  shall 
be  amended  by  it  in  case  of  any  change :  Vt.  Stats.  4135. 

Before  it  can  do  business  here  it  must  make  the  inspector 
its  attorney  upon  whom  process  may  be  served:  Vt.  Stats.  4136. 

It  shall  file  semi-annual  reports  under  penalty  of  having 
its  license  revoked:  Vt.  Stats.  4138. 

**'^  If  it  conducts  its  business  in  an  unsafe  or  unauthorized 
manner  the  inspector  shall  direct  it  to  desist,  and  to  at  once 
provide  for  the  safety  and  security  of  all  such  'business  trans- 
actions: Vt.  Stats.  4139. 

If  it  fails  to  comply  with  such  order  or  to  report  when 
requested,  or  if  it  appears  to  the  inspector  that  it  is  unsafe  or 
inexpedient  for  it  to  continue  business,  he  shall  revoke  its 
license :  Vt.  Stats.  4139. 

All  services  and  expenses  under  this  chapter  shall  be  ap- 
proved by  the  state  auditor  and  paid  by  the  licensees  upon  an 
equitable  apportionment  to  be  made  by  the  inspector:  Vt. 
Stats.  4142. 

The  respondent,  "by  demurring,  admits  that  he  did  the  thing 
prohibited  by  the  statute — for  no  question  is  raised  as  to  the 
form  or  sufficiency  of  the  information  except  as  hereinafter 
stated — ^but  he  says  it  was  no  offense,  hecanse  he  was  acting 
as  agent  for  citizens  of  New  York,  who,  as  such,  were  entitled 
to  all  the  privileges  and  immunities  of  citizens  of  Vermont; 
that  citizens  of  Vermont  might  lawfully  do  by  themselves  or 
agent  all  that  he  did  in  behalf  of  his  principals;  consequently 
it  was  lawful  for  him  to  do  the  same.  The  statute  is  thus 
challenged  as  in  contravention  of  the  United  States  constitu- 
tion, article  4,  section  2:  "The  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the  sev- 
eral states.**    It  is  not  claimed  that  the  citizenship  of  the  re- 
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spondent  is  of  any  materiality  under  the  statute,  but  that  the 
citizenship  of  his  principals  is  material;  that  the  statute  is 
aimed  at  firms  whose  members  are  residents  of  other  states; 
and  that  it  requires  of  such  firms  what  it  does  not  require  of 
resident   firms. 

It  will  be  observed  that  the  statute  itself  says  nothing 
about  citizenship  or  residence.  The  test  is,  whether  the  firm 
was  "organized  under  the  laws  of  another  state.**  It  is  alleged 
that  the  respoiident's  firm  was  organized  under  the  laws  of 
**®  New  York;  but  its  members  may  all  be  citizens  of  Ver- 
mont. On  the  other  hand,  if  a  firm  is  organized  under  the 
laws  of  Vermont,  it  is  exempt  from  these  requirements  even 
though  all  of  its  members  resided  in  New  York.  So,  looking 
at  the  letter  only,  there  is  no  distinction  between  citizens  of 
Vermont  and  citizens  of  other  states.  But  the  respondent, 
while  taking  note  of  this  literal  reading,  says  that  the  law 
should  be  tested  by  its  intent  and  effect,  both  of  which,  he 
thinks,  show  clearly  that  it  does  discriminate  against  nonresi- 
dents. In  the  first  place,  he  says,  the  mere  fact  that  a  com- 
mon-law partnership — and  the  respondent's  firm  is  not  alleged 
to  be  anything  more — was  organized  in  some  other  state  in- 
stead of  in  Vermont,  could  afford  no  rational  basis  for  a  dis- 
tinction. It  would  be  no  protection  for  citizens  of  this  state 
that  citizens  of  other  states  came  here,  upon  our  soil,  merely 
to  make  their  contract  of  partnership,  and  then  returned  to 
their  own  states.  Nor  would  the  people  of  Vermont  be  de- 
prived of  any  protection  by  the  fact  that  residents  of  this 
state,  doing  business  here,  had  entered  into  their  partnership 
under  the  laws  of  New  York.  So,  he  says,  we  must  look 
deeper  to  find  the  real  intent,  and  that  it  is  made  plain  by 
three  special  provisions  of  the  chapter  itself:  1.  The  require- 
ment that  a  bond  shall  be  given  to  secure  the  pajnnent  of 
taxes,  indicating  that  the  members  are  not  within  reach  like 
residents;  2.  The  requirement  that  such  firms  make  report  as 
required  of  *^ike  corporations  in  this  state";  and  3.  The  con- 
dition that  they  appoint  the  inspector  of  finance  their  attor- 
ney, upon  whom  process  may  be  served,  a  thing  unnecessary 
in  the  case  of  residents.  Moreover,  it  is  said,  while  there 
might  be  such  cases  as  those  just  now  supposed — citizens  of 
Vermont  organizing  firms  in  some  other  state,  and  vice  versa 
— they  would  be  very  exceptional,  and  in  the  great  majority 
of  instances  firms  organized  under  the  laws  of  Vermont  would 
be  composed  of  residents  of  Vermont,  while  firms  organized 
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*•**  under  the  laws  of  other  states  would  be  composed  of  resi- 
dents of  such  other  states.  There  is  some  force  in  these  con- 
tentions, and,  indeed,  it  is  freely  conceded  by  the  state's  at- 
torney that  the  act  was  intended  to  and  docs  operate  against 
nonresidents,  really  discriminating  against  firms  whose  mem- 
bers are  not  residents  of  Vermont,  and  such  discrimination  is 
defended  as  a  fair  exercise  of  the  police  power. 

Thus,  we  see,  the  respondent  treats  the  statute  as  discrim- 
inating against  nonresidents  in  order  to  find  a  basis  for  his 
contention  that  it  contravenes  the  federal  constitution  in  the 
respect  referred  to;  and  the  state  treats  it  as  discriminating 
against  nonresidents  in  order  to  find  a  basis  for  its  contention 
that  it  is  a  police  regulation  for  the  protection  of  the  people 
of  Vermont  against  strangers.  But  we  are  unable  to  adopt 
this  construction.  The  statute  itself  takes  no  account  of 
residence.  In  the  very  case  before  ns  the  respondent's  prin- 
cipals may  be  residents  of  Vermont.  The  respondent's  neigh- 
bor, engaged  in  the  same  business,  may  be  acting  for  a  firm 
organized  under  the  laws  of  this  state,  every  one  of  whose 
members  may  be  a  resident  and  citizen  of  some  other  state. 
The  test  of  the  respondent's  action  is  whether  his  principals 
formed  their  partnership  under  the  laws  of  Vermont,  If  they 
did,  his  act  was  lawful;  if  they  did  not,  it  was  unlawful.  To 
the  argument  that  the  legislature  intended  to  exclude  firms 
whose  members  were  nonresidents,  it  is  a  sufficient  answer 
that  if  that  is  what  the  legislature  meant  that  is  what  the 
legislature  should  have  said. 

The  question  then  arises,  whether  the  test  laid  down  is  a 
valid  one.  Does  the  bare  fact  that  the  partnership  was  formed 
under  the  laws  of  this  state,  rather  than  of  some  other,  af- 
ford a  rational  basis  for  distinction  in  determining  the  law- 
fulness of  its  agent's  act  in  doing  business  for  it  here?  Is 
the  fact  that  it  is  organized  here  any  protection  to  the  people 
of  this  state?  ^'^^  Does  the  fact  that  it  was  organized  else- 
where lessen  their  protection  ?  It  is  difficult  to  see  how.  The 
laws  of  Vermont  make  no  requirement  of  firms  organized  here 
to  transact  this  kind  of  business.  The  provisions  upon  that 
subject  relate  only  to  corporations.  The  agent  of  a  firm  or- 
ganized under  the  laws  of  Vermont  might  lawfully  do  all  that 
the  respondent  did.  The  agent  of  individuals  residing  in 
Vermont  or  anywhere  else  might  lawfully  do  all  that  he  did. 
But  if  such  individuals  had  agreed  to  act  as  partners  instead 
of  separately,  and  made  that  contract  in  some  other  jurisdic- 
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tion,  their  agent  could  not  act  for  them  here  without  commit- 
ting a  crime.  The  formation  of  the  partnership  would  not 
relieve  them  from  individual  liability  to  creditors,  nor  make 
the  firm  a  distinct  legal  entity  like  a  corporation,  yet  it  would 
make  it  a  crime  for  the  agent  to  do  for  them  jointly  what  he 
might  lawfully  have  done  for  them  severally. 

How  can  it  he  held,  either  that  the  statute  is  invalid  as 
denying  to  nonresidents  the  privilege  accorded  to  residents, 
as  the  respondent  claims,  or  that  it  is  valid  as  a  police  regula* 
tion  against  nonresidents  for  the  protection  of  the  people  of 
Vermont,  as  the  state  claims,  when,  for  anything  that  is 
alleged  in  this  information,  or  anything  that  need  be  alleged 
or  proved  under  the  statute,  all  the  parties  concerned  may 
be  residents  of  Vermont?  But  suppose  them  to  be  resi- 
dent here,  can  Vermont  thus  discriminate  between  her  own 
people,  denying  to  a  class  the  privilege  of  transacting  business 
upon  such  a  ground  as  this?  Not  if  the  ground  of  classifi- 
cation is  purely  arbitrary  and  irrational.  No  state  shall  "de- 
prive any  person  of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws" :  U.  S.  Const.,  14th  amend.,  sec. 
1.  To  deprive  one  of  the  right  to  labor  and  transact  business 
is  to  deprive  him  of  his  liberty,  and  also  of  his  property.  To 
hedge  the  privilege  about  ^^^  with  conditions  and  exactions 
for  one  class  which  do  not  exist  for  others  is  to  deny  to  tlie 
former  the  equal  protection  of  the  laws;  and  when  the  classi- 
fication is  based  upon  a  distinction  wholly  fanciful  or  arbi- 
trary, having  no  possible  reasonable  connection  with  any  prop- 
er purpose  to  be  served  by  the  enactment,  it  is  unconstitu- 
tional and  void.  The  equal  protection  of  the  laws  means  "the 
protection  of  equal  laws":  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  369,  6  Sup.  Ct.  Eep.  1070. 

Our  own  bill  of  rights  in  its  first  article  declares,  "that  all 
men  are  born  equally  free  and  independent,  and  have  certain 
natural,  inherent,  and  unalienable  rights,  amongst  which  are 
enjoying  and  defending  life  and  liberty,  acquiring,  possessing, 
and  protecting  property,  and  pursuing  and  ohtaining  happi- 
ness and  safet/';  and  in  its  fourth  article,  that  "every  per- 
son within  this  state  ought  to  find  a  certain  remedy,  by  hav- 
ing recourse  to  the  law,  for  all  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property,  or  character  ....  con- 
formably to  the  laws";  and  in  its  seventh  article,  that  the 
"government  is,  or  ought  to  be,  instituted  for  the  common 
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benefit,  protection,  and  security  of  the  people  ....  anJ  not 

for  the  particular  emolument  or  advantage  of  any  single  man, 
family,  or  set  of  men,  who  are  a  part  only  of  that  community.'* 
These  are  the  fundamental  principles,  not  of  our  state  only, 
but  of  Anglo-Saxon  government  itself,  enlarging  upon  the 
axiom  that  when  the  facts  are  the  same  the  law  is  the  same, 
and  inspired  by  the  ideal  of  justice,  that  the  law  is  no  re- 
specter of  persons. 

The  law  touching  classification  for  purposes  of  taxation  and 
what  may  furnish  a  reasonable  basis  therefor  was  carefully 
examined  by  this  court  in  State  v.  Hoyt,  71  Vt,  59,  42  At). 
973,  and  the  rule  there  recognized,  which  is  none  the  less  ap- 
plicable here,  will  be  found  to  determine  the  question  before 
us. 

25:i  rjTj^g  result  is,  that  chapter  175  of  Vermont  Statutes 
discriminates  between  agents  of  firms  organized  under  the 
laws  of  this  state,  and  agents  of  firms  organized  under  the 
laws  of  other  states,  making  the  act  of  the  latter  unlawful, 
while  the  act  of  the  former  in  the  same  circumstances  would 
be  lawful,  and  therein  contravenes  the  first  clause  of  tlie  four- 
teenth amendment  of  the  federal  constitution,  as  well  as  vari- 
ous provisions  of  our  own  bill  of  rights,  securing  to  all  the 
equal  protection  of  the  laws,  and  must,  therefore,  be  held  to 
that  extent  unconstitutional  and  void. 

Judgment  reversed;  demurrer  sustained;  information  ad- 
judged insufficient  and  quashed;  the  respondent  discharged 
and  let  go  without  day. 


Constitutional  Law.— The  federal  constitution,  providing  that  no 
state  shall  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,  secures  to  every  person  within  the  jurisdiction 
of  the  state,  wliether  a  citizen  or  resident  or  not,  the  protection 
of  its  laws  equally  with  its  own  citizens:  Steed  v.  Harvey,  18 
Utah,  367,  72  Am.  St.  Rep.  789,  54  Pae.  1011.  See,  further,  State 
V,  Montgomery,  94  Me.  392,  80  Am.  St.  Rep.  386,  47  Atl.  165;  mon- 
ographic note  to  State  v.  Goodwill,  25  Am.  St.  Rep.  870-890,  on 
the  fourteenth  amendment.  However,  a  state  may  make  it  a  crime 
for  agents  of  foreign  insurers,  who  have  not  complied  with  its 
laws,  to  solicit  or  act  therein  In  regard  to  foreign  insurance:  See 
the  monographic  note  to  Booth  y.  People,  78  Am.  St  Bep.  250. 


Aug.  1901.]  Stearns  v.  City  of  Barre.  721 


STEARNS  V.  CITY  OF  BAERB. 

[73  Vt.  281,  50  Atl.  1086.] 

THE   RIGHT  OP  EMINENT  DOMAIN  Is  an  attribute  of 

sovereignty  existing  independently  of  tlie  constitution,  but  tli'S 
does  not  tike  a  provision  incorporating:  tlie  doctrine  of  eminent 
domain  in  the  constitution  out  of  tlie  rules  pertaining  to  constitu- 
tional construction  and  enforcement    (p.  728.) 

EMINENT  DOMAIN-THE  NECESSITY  eF  THE  TAKING 

under  the  power  of  eminent  domain  is  ultimately  a  judicial,  and. 
not  a  legislative  question,    (pp.  728,  733.) 

EMINENT  DOMAIN.— THE  ASCERTAINMENT  OF  THB 

NECESSITY  of  taking  property  under  the  power  of  eminent  do- 
main should  precede  or  accompany  the  taking.  A  rule  that  per- 
mits land  to  be  taken  without  proof  of  the  right  to  do  so,  and  casts 
upon  the  OAvner  the  burden  of  instituting  proceedings  to  save  his 
property,  does  not  meet  the  spirit  of  the  constitutional  requirement, 
(p.   731.) 

THB  CONSTITUTION  GUARANTEES  THE  PROTECTION 
OP  A  RKJIIT  rather  than  the  redress  of  a  wrong,    (p.  731.) 

EMINENT  DOMAIN  — AMOUNT  OF  TAKING  — PROCE- 
DURE.—A  statute  that  leaves  undetermined  the  amount  of  the  tak- 
ing under  the  power  of  eminent  domain  must  provide  for  the  deter- 
mination a  procedure  that  accords  with  the  established  principlea 
of  law.    (p.  731.) 

EMINENT  DOAIAIN-EXTENT  OF  TAKING.— A  STATUTE 
authorizing  a  city  to  condemn  property  to  provide  for  a  water 
supply,  which  leaves  the  extent  of  the  txikiug  to  the  final  determi- 
nation of  the  officers  of  the  municipality  making  the  condemna- 
tion, is  unconstitutional,     (pp.  722,  733.) 

Petition  .by  Annie  Stearns  and  others  setting  out  that  th& 
defendant  had  condemned  and  appropriated  their  property 
for  the  purpose  of  a  water  supply.  The  defendant  filed  a  mo- 
tion to  dismiss  the  petition  so  far  as  it  related  to  the  taking 
and  condemnation.  The  motion  was  overruled,  and  the  de- 
fendant excepted. 

R.  M.  Harvey  and  Frank  J.  Martin,  for  the  petitioners. 

.T.  W.  Gordon,  S.  H.  Jackson,  W.  E.  Barney,  and  George  Vf. 
Wing,  for  the  defendant. 

2^^  MUNSON",  J.  The  petition  states  that  the  petitioners 
are  dissatisfied  with  the  condemnation  and  appropriation  of 
their  property  by  the  petitionee,  and  with  the  amount  of  com- 
pensation allowed,  and  prays  for  the  appointment  of  commis- 
sioners to  inquire  as  to  the  necessity,  manner,  and  right  of 
Buch  taking,  and  the  damages  caused  thereby.  The  petitionee 
moves  to  dismiss  so  much  of  the  petition  as  relates  to  the 
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taking,  on  the  ground  that  the  detcniiination  of  that  matter 
by  the  city  council  is  final.  The  petitioners  insist  that  the 
provision  authorizing  the  condemnation  entitles  them  to  the 
same  appeal  that  is  allowed  from  the  decisions  of  selectmen 
in  highway  proceedings,  and  that. unless  the  provision  can  he 
construed  to  authorize  an  appeal  it  must  be  held  to  be  uncon- 
stitutional. 

Subdivision  14,  section  55,  No.  165,  Acts  of  1894,  as  amend- 
ed by  section  3,  No.  145,  Acts  of  1896,  authorizes  the  city 
council  to  provide  a  supply  of  water  for  protection  against  fire 
and  for  *^  sanitary,  domestic,  and  other  purposes,  and  pro- 
vides that  upon  making  compensation  therefor  it  may  take 
And  condemn  the  lands,  water,  water  privileges,  rights  and 
property  of  any  person,  company,  or  corporation  within  the 
•counties  of  Washington  and  Orange,  except  such  as  may  have 
been  acquired  by  other  municipal  corporations  before  the 
passage  of  the  act,  and  contains  the  following  provisions  re- 
garding procedure  and  appeal: 

"In  taking  such  lands,  water,  water  privileges,  rights,  and 
property  for  such  purposes,  said  city  council  shall  proceed  in 
the  same  manner  as  selectmen  of  towns  are  authorized  by  law 
to  proceed  in  taking  lands  for  highways;  and  the  same  right 
to  appeal  to  the  county  court  from  the  decision  of  the  city 
council  in  the  awarding  of  damages  for  the  taking  of  such 
lands,  water,  water  privileges,  rights,  and  property  shall  be 
■allowed;  and  such  appeal  shall  be  taken  in  the  same  manner 
as  is  provided  by  law  for  appeals  from  the  decision  of  select- 
men in  matters  of  highways;  except  that  such  appeal  shall 
not  prevent  the  said  city  from  proceeding  with  its  works  as 
though  no  such  appeal  had  been  taken." 

The  clause  which  provides  for  proceedings  like  those  had 
in  highway  cases  applies  only  to  the  taking.  The  clause  grant- 
ing an  appeal  restricts  it  to  the  decision  awarding  damages. 
The  intention  to  do  this  is  indicated  by  the  further  provision 
that  the  work  shall  proceed  as  though  no  appeal  had  been 
taken.  So  it  becomes  necessary  to  pass  upon  the  petitioners' 
claim  that  the  provision  leaving  the  question  of  necessity  to 
the  determination  of  the  officials  of  the  municipality  taking 
the  property  without  allowing  an  appeal  renders  the  act  un- 
constitutional. 

The  petitionee  insists  that  it  was  clearly  within  the  power 
of  the  legislature  to  leave  this  matter  to  the  final  determina- 
tion of  its  city  council.     It  is  said  that  the  action  of  the  legis- 
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lature  *^  in  exercising  the  right  of  eminent  domain  is  con- 
clusive upon  the  courts  as  regards  the  question  of  necessity; 
that  instead  of  exercising  this  right  directly,  the  legislature 
may  grant  authority  to  exercise  it  to  any  corporation  or  in- 
dividual, and  that  the  grantee  of  this  authority  may  determine 
whether  it  shall  be  exercised,  and  when  and  to  what  extent; 
that  inasmuch  as  the  property  is  taken  for  the  public  use,  and 
the  owner  assured  of  a  just  compensation,  the  interest  the 
grantee  may  have  in  the  taking  is  of  no  consequence;  that 
the  owner  has  no  constitutional  right  to  be  heard  upon  the 
question  of  necessity,  and  that  its  reference  to  a  judicial  tri- 
bunal is  a  matter  of  favor,  and  not  of  right.  Various  text- 
books on  the  law  of  eminent  domain,  and  the  decisions  of 
many  states,  are  cited  in  support  of  these  propositions.  It 
will  be  well,  however,  to  make  some  examination  of  the  cases 
before  conceding  the  entire  soundness  of  these  views,  at  least 
in  their  application  to  the  question  as  presented  by  this  act. 

The  subject  has  not  been  extensively  treated  in  our  own 
cases,  but  in  a  matter  of  this  nature  and  importance  the  slight- 
est references  should  receive  careful  attention.  In  Hatch  v. 
Vermont  Cent.  R.  E.  Co.,  25  Vt.  49  (61),  the  defendant's 
charter  gave  it  the  right  to  determine  the  location  of  its  road, 
subject  only  to  very  general  restrictions;  and  in  discussing 
the  questions  directly  in  issue.  Judge  Eedfield  remarked  that, 
if  the  plaintiff  desired  to  question  the  propriety  of  the  loca- 
tion, it  "should  have  been  done  by  mandamus  or  injunction  or 
some  proper  process  to  arrest  and  correct  the  evil,  at  the  time 
of  its  being  built.''  In  Hill  v.  Western  Vermont  R.  R.  Co., 
32  Vt-  68,  the  charter  of  the  company  authorized  it  to  take 
such  lands  as  were  necessary  for  the  construction  of  its  road 
and  requisite  accommodations,  and  the  company  surveyed  cer- 
tain land  for  depot  grounds  at  Manchester.  The  referee 
found  that  a  part  of  the  land  so  surveyed  was  never  necessary 
to  the  company  ^^  for  railroad  purposes,  and  would  not  be- 
co.ne  80  prospectively.  The  court  held  that  under  its  charter 
the  company  could  not  acquire  any  more  land,  nor  any  greater 
estate  therein,  for  the  purpose  of  a  roadbed  or  stations  than 
was  really  requisite  for  such  uses ;  but  that  the  directors  could 
lay  out  their  road  and  stations  as  they  saw  fit,  and  that  as  long 
as  they  acted  in  good  faith,  and  not  recklessly,  their  decision 
as  to  the  quantity  of  land  required  for  depot  accommodations 
would  be  regarded  as  conclusive.  In  the  opinion  Judge  Red- 
field  says  that  the  right  to  exercise  the  power  of  eminent  do- 
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main  is  made  dependent  npon  rendering  an  equivalent  in 
money,  "and  the  implied  compact  not  to  acquire  more  land 
than  they  need";  and  again,  "unless  they  act  rashly  or  in  bad 
faith  it  is  not  very  obvious  how  they  are  to  be  controlled  in 
the  matter.  No  doubt  if  they  act  recklessly  or  extravagantly 
so  as  to  indicate  either  utter  incompetence,  or  corruption,  or 
undue  influence,  or  bad  faith,  a  court  of  equity,  at  the  suit 
of  the  land  owner  or  the  stockholders,  would  set  the  matter 
right."  In  Eldridge  v.  Smith,  34  Vt.  484,  it  was  said  that 
when  land  is  taken  for  legitimate  railroad  use,  the  judgment 
of  the  locating  officers  is  conclusive  as  to  the  quantity  required 
for  that  purpose,  unless  the  quantity  taken  is  "clearly  beyond 
any  just  necessity."  In  Williams  v.  School  Dist.,  33  Vt.  271, 
Judge  Poland  says  that  it  rests  wholly  with  the  legislature 
to  say  whether  sufficient  necessity  exists  to  justify  the  grant- 
ing of  the  power,  and  that  courts  will  not  interfere  with  its 
discretion,  "at  least,  not  unless  the  entire  absence  of  any 
necessity  be  shown."  In  Foster  v.  Stafford  Nat.  Bank,  57  Vt. 
128,  where  the  statute  in  question  was  held  unconstitutional 
because  of  the  failure  to  make  adequate  provision  for  com- 
pensation, the  court  treated  the  want  of  necessity  and  the 
failure  to  provide  for  compensation  as  of  the  same  effect,  say- 
ing that  the  constitution  limits  the  right  to  take  private  prop- 
erty to  cases  where  necessity  requires  it  for  *^®  a  public  use 
and  where  just  compensation  is  made,  and  that  any  legislative 
act  authorizing  such  an  appropriation  when  such  a  necessity 
does  not  exist,  or  which  does  not  provide  for  compensation  is 
plainly  in  conflict  with  the  constitution. 

The  treatment  of  this  subject  by  the  courts  of  other  states 
will  sufficiently  appear  from  a  brief  review  of  some  of  their 
cases.  In  Ex  parte  Manhattan  Co.,  22  Wend.  653,  upon  an 
application  for  the  appointment  of  commissioners  to  value 
certain  land  taken  by  the  company,  it  was  alleged  that  the 
land  was  not  needed  for  any  purpose  contemplated  by  the 
charter,  but  the  court  said  the  legislature  seemed  to  have  in- 
vested the  company  with  a  discretion  nearly,  if  not  quite,  ab- 
solute; at  any  rate,  to  have  made  them  so  far  the  judges  of 
the  matter  that  the  court  could  not  arrest  them  on  the  pend- 
ing application ;  perhaps  in  no  way  except  by  a  direct  proceed- 
ing for  an  abuse  of  their  powers.  In  Cotton  v.  Mississippi 
etc.  Boom  Co.,  22  Minn.  372,  the  court  found  it  unnecessary 
to  decide  whether  the  legislature  could  have  authorized  the 
defendant  to  determine  the  question  of  necessity  conclusively. 
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but  held  that  it  could  authorize  the  defendant  to  make  a  de- 
termination of  it  that  would  be  prima  facie  good  and  binding, 
and  that  it  had  done  this,  at  least,  by  authorizing  the  defend- 
ant to  designate  the  lands  necessary  to  be  taken.  In  Matter 
of  Albany  Street,  11  Wend.  149,  25  Am.  Dec.  618,  which  was 
a  proceeding  in  connection  with  the  opening  of  a  street,  it  was 
objected  that  the  extension  through  the  churchyard  was  not 
a  public  necessity,  and  the  court  said  that  question  was  not 
before  it — that  if  it  had  the  power  to  review  the  decision  of 
the  corporation  in  that  particular,  it  could  not  do  so  upon  the 
pending  motion.  In  North  Missouri  R.  E.  Co.  v.  Gott,  25  Mo. 
540,  the  charter  gave  the  company  a  right  to  hold  a  strip  of 
land  the  whole  length  of  the  road,  not  exceeding  one  hundred 
feet  in  width,  and  provided  that  in  passing  hills  or  valleys  it 
might  extend  said  width  in  order  to  effect  ^®''  said  object. 
The  petition  alleged  that  the  survey  at  the  place  in  question 
passed  hills  and  valleys,  and  that  a  strip  one  hundred  and  fifty 
feet  in  width  was  necessary  for  the  construction  of  the  road. 
The  court  held  that  this  allegation  was  not  traversable,  say- 
"ing  that  it  was  doubtless  based  upon  the  report  of  the  engi- 
neer, whose  judgment  therein  controlled  the  plaintiff.  In 
South  Carolina  R.  R.  Co.  v,  Blake,  9  Rich.  228,  the  company 
was  authorized  to  take  at  valuation  whatever  lands  might 
be  required  for  the  purposes  specified,  and  its  claim  under 
this  provision  is  stated  by  the  court  as  follows :  "The  company 
says  that  it  must  judge,  that  no  other  person  can  know  its 
schemes  and  wants,  that  the  land  owners*  rights  are  made  safe 
by  the  provisions  for  compensation."  In  commenting  upon 
this  claim,  the  court  says  that  if  the  mere  assertion  of  the 
company  that  a  parcel  is  required  for  some  of  the  specified 
uses  were  to  be  held  conclusive,  land  might  be  taken  for  other 
uses,  and  "no  action  of  trespass  would  lie,  for  the  taking  would 
be  lawful;  no  prohibition  to  restrain  either  the  company  or 
the  commissioners  would  lie,  for  both  would  be  acting  within 
the  bounds  of  delegated  power";  and  no  "injunction  could 
rightly  arrest  the  regular  exercise  of  lawful  discretion."  The 
court  concluded  that  if  the  company's  assertion  of  right  was 
not  conclusive,  there  must  be  some  trial,  that  the  complica- 
tion of  the  matter  should  not  suffice  to  withdraw  it  from  all 
investigation,  and  that  the  application  of  the  company  should 
set  forth  the  particular  purpose  for  which  the  land  was  needed ; 
but  said  further  that  the  mode  of  trial  was  not  then  under 
consideration.    In  Baltimore  etc.  R.  R.  Co.  t.  Pittsburg  etc. 
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R.  R.  Co.,  17  W.  Va.  812,  it  is  said  that  private  property  can 
be  taken  only  for  a  public  use,  and  that  no  more  of  such  prop- 
erty can  be  taken  than  is  necessary  for  such  use,  and  that  this 
must  be  determined  from  the  statute  and  the  facts  presented ; 
*®®  that  at  whatever  stage  of  the  proceedings  the  land  owner 
is  summoned  to  appear  he  has  a  right  to  resist  the  appropria- 
tion of  his  property,  and  that  when  it  clearly  appears  that  the 
property  taken,  or  a  part  thereof,  is  not  necessary  for  the  pub- 
lic use,  as  to  so  much  the  taking  is  unlawful. 

It  will  be  noticed  that  in  most  of  the  cases  above  cited  the 
legislative  act  did  not  determine  the  amount  to  be  taken. 
The  language  of  the  following  cases  will  sufficiently  indicate 
the  ground  upon  which  some  courts  accord  the  land  owner 
a  judicial  inquiry  under  statutes  of  this  character.  In  Clark 
V.  Worcester,  125  Mass.  226,  the  question  was  whether  the  fee 
or  an  easement  was  taken,  and  the  court  said,  "the  authority 
given  to  the  city  was  to  take  and  appropriate  so  much  of  the 
petitioner's  estate  as  should  be  adjudged  necessary  to  carry 
out  the  purposes  of  the  act.  The  legislature  did  not  under- 
take to  define  more  particularly  the  nature  of  the  estate  re-" 
quired  to  be  taken,  or  the  quantity  of  the  land  to  be  used. 
The  right  to  take  is  limited  by  the  public  exigency  stated; 
beyond  that  the  power  to  exercise  the  right  of  eminent  domain 
is  not  given."  In  Milwaukee  etc.  R.  R.  Co.  v.  Fairbault,  23 
Minn.  167,  it  was  claimed  by  the  defendant  that  the  city  coun- 
cil was  the  sole  and  exclusive  judge  as  to  the  public  necessity 
and  propriety  of  laying  out  the  proposed  street,  on  the  ground 
that  the  existence  of  the  necessity  was  a  legislative,  and  not  a 
judicial,  question;  and  the  court  said:  *'This  is  undoubtedly 
a  correct  rule  as  applied  to  the  legislature  itself,  and  also  to 
a  municipal  body  when  acting  within  the  conceded  limits  of 
its  delegated  powers.  But  when,  as  in  this  case,  the  jurisdic- 
tion of  the  inferior  tribunal  over  the  particular  subject  matter 
depends,  not  upon  an  express  grant  of  power,  but  upon  the 
existence  of  an  alleged  necessity  from  which  the  disputed 
power  is  to  be  implied,  the  decision  of  such  tribunal  upon  the 
existence  of  the  necessity  is  neither  final  nor  conclusive  upon 
the  courts." 

289  rpjjg  right  to  an  inquiry  as  to  the  necessity  is  often  de- 
nied when  the  general  principles  conceded  in  the  discussion 
would  seem  to  require  a  different  conclusion.  In  Lynch  v. 
Forbes,  161  Mass.  302,  42  Am.  St.  Rep.  402,  37  K  E.  437, 
it  was  said  that  neither  the  state  nor  its  delegates  could  take 
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property  under  the  guise  of  eminent  domain  for  a  purpose 
clearly  in  excess  of  or  at  variance  with  the  powers  granted;, 
but  the  court  nevertheless  held  that  the  land  owner  could  not 
stand  upon  the  ground  that  the  municipality  had  already  ac- 
quired all  the  land  necessary  for  its  waterworks.  The  appar- 
ent inconsistency  of  these  positions  is  pointed  out  by  the 
writer  of  the  note  in  42  Am.  St.  Eep.  406.  This  writer  states 
and  considers  the  following  question:  "Conceding  the  public, 
use  to  have  been  properly  declared,  and  the  propriety  of  some 
exercise  of  the  power  of  eminent  domain  in  its  behalf  to  be 
admitted,  is  the  corporation  or  other  body  to  which  the  legis- 
lature has  delegated  the  right  to  exercise  this  power  the  sole 
judge  of  the  extent  of  the  property  to  be  acquired,  and  may 
this  body  or  corporation  proceed  to  acquire  property  irre- 
spective of  the  limits  thereof;  or  may  the  person  whose  prop- 
erty is  about  to  be  taken  answer  that  such  property,  or  some 
part  thereof  need  not  be  taken,  and  that  the  purposes  of  the 
public  use  may  fully  be  subserved  without  interfering  with  his. 
property  ?'*  The  writer  concludes  that  under  statutes  which 
merely  confer  authority  to  take  for  the  public  use  the  lands 
necessary  therefor,  the  courts  generally  regard  the  allegation 
of  a  necessity  for  the  taking  as  an  issuable  one,  which  it  is  not 
competent  for  the  party  seeking  the  condemnation  to  deter- 
mine, and  permit  the  person  whose  property  is  to  be  taken  to 
litigate  the  question,  and  defeat  the  proposed  appropriation 
so  far  as  it  ajppears  to  be  unnecessary.  Mr.  Lewis,  in  his  work 
on  Eminent  Domain,  says  that  under  general  grants  of  power 
which  expressly  or  by  implication  limit  the  right  to  so  much 
property  as  ^^**  may  be  necessary  for  the  proposed  purpose, 
the  necessity  of  taking  particular  property  is  a  question  for 
the  courts.  It  is  true  that  many  of  the  cases  cited  in  support 
of  this  proposition  were  under  statutes  which  expressly  com- 
mitted the  question  to  the  courts,  and  are  therefore  not  au- 
thority for  the  statement;  but  the  proposition  is  not  without 
the  support  of  well-considered  cases,  and  is  at  least  entitled 
to  careful  examination. 

The  cases  already  referred  to  suggest  some  inquiries  that 
may  be  helpful  in  this  further  investigation.  In  Matter  of 
Albany  Street,  11  Wend.  149,  25  Am.  Dec.  618,  the  statute 
authorized  the  opening  of  streets  by  the  city  government,  and 
provided  that  when  a  part  of  a  lot  was  required  for  this  pur- 
pose the  commissioners  of  estimate  might  include  the  whole 
lot  in  their  assessment,  and  that  the  whole  should  thereupon. 
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vest  in  the  corporation.  The  court  said  this  was  an  attempt 
to  confer  power  upon  the  commissioners  to  take  more  land 
than  was  necessary  and  could  not  be  sustained.  But  accord- 
ing to  the  doctrine  claimed,  if  the  statute  had  simply  left  it 
to  the  city  officials  to  take  as  much  land  as  was  necessary, 
they  could  have  taken  the  whole  lot,  and  the  land  owner 
could  not  have  been  heard  to  question  their  right.  In  El- 
dridge  v.  Smith,  34  Vt.  484,  where  land  was  acquired  for  sta- 
tion grounds  at  Northfield,  it  was  held  that  land  might  prop- 
erly be  taken  for  use  in  piling  wood  and  lumber,  but  not  to 
afford  room  for  a  car  factory  or  for  dwellings  to  rent  to  em- 
ployes. But  if  there  can  be  no  inquiry  as  to  the  purposes  and 
necessities  of  the  company,  how  can  the  land  owner  ascertain 
the  particular  use  for  which  the  property  is  taken  and  re- 
strict the  taking  to  the  legitimate  need?  It  is  said  by  Mr. 
Cooley  that  "the  moment  the  appropriation  goes  beyond  the 
necessity  of  the  case,  it  ceases  to  be  justified  on  the  princi- 
ples which  underlie  the  right  of  eminent  domain" ;  and  again, 
"the  right,  being  based  on  necessity,  cannot  be  broader  than 
the  necessity  which  supports  it."  But  of  what  avail  is  this 
doctrine  to  the  land  ^^^  owner  if  the  taking  is  a  conclusive 
determination  of  the  existence  and  extent  of  the  necessity? 
In  considering  this  question,  the  effect  of  incorporating  the 
doctrine  of  eminent  domain  in  the  constitution  must  not 
be  overlooked.  It  is  doubtless  true  that  the  right  of  emi- 
nent domain  is  an  attribute  of  sovereignty,  and  existed  be- 
fore the  adoption  of  the  constitution,  and  would  continue  to 
€xist  independently  of  it  if  not  mentioned  in  it.  But  this 
does  not  take  the  provision,  as  embodied  in  the  constitution, 
out  of  the  ordinary  rules  pertaining  to  constitutional  con- 
struction and  enforcement.  When  so  embodied  its  limita- 
tions become  a  matter  of  constitutional  guaranty;  and  wher- 
ever there  is  a  constitutional  guaranty  there  is  a  call  for  the 
supervision  of  the  courts.  Our  constitution  in  effect  declares 
that  private  property  can  be  taken  by  the  public  only  when  it 
is  necessary  for  its  use.  Of  what  avail  is  this  constitutional 
guaranty  if  there  can  be  no  judicial  inquiry  as  to  the  neces- 
sity? The  very  existence  of  the  provision  makes  the  question 
of  necessity  ultimately  a  judicial  one.  If  it  does  not,  the 
legislature  remains  supreme  in  this  regard  notwithstanding 
the  constitution.  It  is  doubtless  true  that  the  people  cannot 
devest  themselves  of  this  attribute  of  their  sovereignty;  but 
the  constitutional  provision  is  not  an  abandonment  of  the 
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right,  but  a  regulation  of  the  manner  of  its  exercise.  It 
gives  to  the  judicial  branch  of  the  government  a  measure  of 
power  that  would  otherwise  belong  to  the  legislative  branch. 
It  says  in  effect  that  the  courts  shall  see  to  it  that  property 
is  not  taken  unless  a  necessity  for  its  taking  exists.  If  a 
legislative  determination  of  the  question  of  necessity  would 
be  conclusive  in  the  absence  of  the  constitutional  provision, 
that  provision,  if  it  is  to  have  any  effect  whatever,  must 
deprive  the  legislative  determination  of  its  conclusive  char- 
acter. The  statement  in  Foster  v.  Stafford  Xat.  Bank,  57  Vt. 
128,  that  any  legislative  act  authorizing  ''^^^  an  appropriation 
of  private  property  where  the  necessity  does  not  exist  is 
plainly  in  conflict  with  the  constitution,  is  apparently  a  recog- 
nition of  this  view,  for  how  can  the  question  of  conflict  with 
the  constitution  arise  if  there  can  be  no  inquiry  as  to  the 
necessity  ? 

It  is  evident  from  the  cases  before  considered  that  many 
courts  shrink  from  saying  that  the  property  owner  can  never 
be  entitled  to  a  hearing  on  the  question  of  necessity,  and 
yet  find  it  difficult,  upon  the  theories  they  have  adopted,  to 
say  when  and  how  such  a  hearing  will  be  accorded  him.  It 
will  aid  us  in  dealing  with  this  real  or  supposed  difficulty  to 
treat  these  enactments  as  divided  into  two  classes.  In  one, 
the  legislature  authorizes  the  taking  of  certain  specific  prop- 
erty, or  some  property  of  a  specified  amount;  in  the  other, 
it  authorizes  the  taking  of  as  much  property  as  may  be  nec- 
essary for  the  purposes  named.  In  the  first,  the  legislature 
itself  determines  the  amount  of  property  to  be  taken;  in  the 
second,  it  leaves  the  amount  to  be  determined  by  further 
proceedings.  We  apprehend  that  the  difficulties  suggested 
will  be  found  to  exist  only  in  cases  arising  under  statutes 
of  the  first  class.  Under  statutes  of  the  second  class,  the 
necessity  is  to  be  determined  in  some  manner  therein  pro- 
vided. If  there  is  any  infirmity  here,  it  lies  in  the  statute 
itself,  and  is  apparent  upon  its  face.  It  is  only  with  the 
question  as  thus  presented  that  we  have  to  deal  now. 

The  act  under  consideration  authorizes  the  city  to  con- 
demn property  to  provide  a  supply  of  water  for  the  municipal 
purposes  named.  The  meaning  is  of  course  that  the  city  may 
take  as  much  property  as  may  be  necessary  for  those  pur- 
poses. The  extent  of  the  grant  depends  upon  the  extent  of 
the  necessity.  If  it  takes  more  than  is  necessary,  it  is  out- 
side the  power  conferred.     But  if  the  theory  contended  for 
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is  correct  it  can  never  get  beyond  its  grant,  for  the  act  of 
taking  determines  ^*®*  the  necessity,  and  the  necessity  is  the 
measure  of  the  grant.  Upon  this  reasoning  we  have  a  grant 
which  can  be  indefinitely  extended  by  the  act  of  the  grantee, 
and  thus  be  made  to  legalize  beyond  the  possibility  of  ju- 
dicial inquiry  a  taking  which  it  is  not  within  the  power  of 
the  legislature  to  authorize.  It  would  seem  from  these  con- 
eiderations  that  the  mere  act  of  taking  under  a  general  au- 
thority of  this  character  cannot  conclude  the  rights  of  the 
owner. 

The  petitionee  concedes  that  the  land  owner  will  be  en- 
titled to  the  aid  of  courts  if  the  taking  is  tainted  by  fraud. 
This,  of  course,  is  not  a  hearing  upon  the  question  of  neces- 
sity, and  is  not  claimed  to  be.  The  fact  remains  that  under 
the  proposed  rule  the  owner  may  be  deprived  of  land  not 
needed  for  the  public  use,  and  be  without  remedy.  To  place 
the  owner  in  this  predicament  it  is  only  necessary  for  the 
corporation  taking  the  property  to  be  sufficiently  moderate  to 
escape  the  charge  of  bad  faith.  Between  the  limit  called  for 
by  necessity  and  the  limit  determined  in  bad  faith  there  lies 
a  considerable  territory  as  to  which  the  law  has  had  little  to 
Bay.  Within  this  range  the  land  owner  is  left  without  other 
protection  than  the  discretion  of  the  taker. 

The  theory  seems  to  be  that  the  legislature  can  take  as 
much  property  as  it  judgeg  to  be  necessary  for  the  public  use, 
and  can  therefore  delegate  to  any  applicant  the  right  to  take 
as  much  as  he  may  consider  necessary  for  that  use.  This 
involves  not  only  an  exercise  of  legislative  discretion  by  dele- 
gated authority,  but  an  exercise  of  it  by  a  party  who  is  to 
be  benefited  thereby.  It  is  said,  however,  that  the  interest 
of  the  party  who  is  to  exercise  the  right  is  of  no  conse- 
quence, because  the  taking  is  for  the  public  use  and  must  be 
limited  to  the  public  necessity.  But  the  taking  is  not  lim- 
ited to  the  public  necessity  by  any  other  standard  than  the 
judgment  of  this  interested  taker.  In  this  case  the  condem- 
nation is  by  the  ^^^  officials  of  the  municipality  for  whose 
use  the  property  is  taken.  It  is  said  that  whatever  question 
can  be  made  as  to  the  propriety  of  delegating  this  power  to 
private  corporations  or  individuals,  there  is  no  basis  for  a 
doubt  as  to  its  propriety  in  the  case  of  municipal  corpora- 
tions, these  being  but  local  branches  of  the  government.  But 
a  municipality  has  the  same  interest  to  extend  the  taking  be- 
yond the  necessity  that  a  private  corporation  or  individual 
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would  have.  It  is  entitled  to  acquire  enough  to  provide  for 
the  contingencies  of  fire,  and  for  the  future  wants  of  an  in- 
creasing population;  and  in  the  meantime  it  can  properly 
devote  what  is  not  required  for  existing  public  uses  to  uses 
that  are  not  public.  If  it  can  secure  under  the  guise  of  pro- 
viding for  these  uncertain  but  legitimate  necessities  more  than 
the  law  contemplates,  it  will  swell  the  surplus  available  for 
the  supply  of  private  needs,  and  thus  increase  illegitimately 
the  profits  available  for  the  payment  of  its  general  expenses. 
And  this  advantage  can  accrue  to  the  municipality  without 
any  exercise  of  bad  faith  or  tangible  violation  of  law.  Be- 
tween the  rights  of  the  land  owner  and  this  approriation  and 
use  of  his  property  there  stands  only  the  Judgment  of  officials 
interested  to  provide  for  the  municipal  expenses  otherwise 
than  by  taxation,  and  ready  to  believe  that  the  most  ample 
provision  will  be  justified  by  the  growth  of  their  town. 

There  is,  however,  a  growing  disposition  to  assert  that  the 
rule  which  limits  the  taking  to  the  necessity  is  something 
more  than  a  theory;  that  the  taking  of  the  party  making  an 
appropriation  under  an  indefinite  grant  is  not  conclusive  upon 
the  courts;  and  that  if  more  be  taken  than  is  needed  for  the 
public  use  the  aggrieved  owner  will  be  entitled  to  some  pro- 
ceeding to  re-establish  the  bounds  of  his  invaded  right.  But 
we  think  a  remedy  of  this  character  comes  short  of  the  pro- 
tection to  which  the  owner  is  entitled.  The  constitution  ''^'^ 
gives  him  something  more  than  the  right  to  recover  his  prop- 
erty from  a  summary  seizure  under  an  indefinite  grant.  His 
property  is  not  to  be  taken  unless  necessary  for  the  public 
use.  The  existence  of  that  necessity  is  the  foundation  of 
the  right  to  take,  and  its  ascertainment  should  precede  or 
accompany,  and  not  follow,  the  taking.  We  are  not  satisfied 
with  a  rule  which  permits  the  taking  of  land  without  proof 
of  the  right  to  do  so,  and  casts  upon  the  owner  the  burden 
of  instituting  proceedings  to  save  his  property.  This  im- 
poses upon  the  owner  the  necessity  of  furnishing  bail  for 
repeated  suits  in  trespass  or  bonds  for  the  payment  of  injunc- 
tion damages,  and  these  are  burdens  and  risks  which  in  some 
cases  might  easily  deter  a  prudent  man  from  any  attempt  to 
assert  his  claim.  Remedies  of  this  nature  do  not  meet  the 
spirit  of  the  requirement.  The  constitution  guarantees  the 
protection  of  a  right  rather  than  the  redress  of  a  wrong. 

We  think  an  act  which  leaves  the  amount  of  the  taking  unde- 
termined must  provide  for  the  determination  a  procedure  which 
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accords  with  the  established  principles  of  the  law.  Mr.  Lewis 
says,  in  section  365  of  the  work  already  referred  to,  that  the 
view  entertained  by  some  courts  that  the  requirement  of  due 
process  of  law  is  not  applicable  to  an  exercise  of  the  right 
of  eminent  domain  is  wholly  without  foundation.  He  says 
further  that  all  authorities  are  agreed  that  due  process  of 
law  requires  notice  and  an  opportunity  to  be  heard  before  an 
impartial  tribunal.  A  reference  to  the  views  taken  in  regard 
to  the  failure  to  provide  for  notice  will  throw  some  light  upon 
the  question  we  are  considering.  In  many  statutes  of  this 
character  there  is  no  provision  for  notice,  and  yet  a  statute 
has  seldom  been  held  invalid  on  this  account.  The  courts 
have  generally  conceded  the  necessity  of  notice,  but  have  im- 
plied a  requirement  of  notice  from  other  provisions  of  the 
statute.  The  difficulties  attending  this  course  were  pointed 
out  by  the  Illinois  ^^®  court  in  Johnson  v.  Joliet  etc.  R.  R. 
Co.,  23  111.  202;  and  Mr.  Lewis  concludes  his  consideration 
of  the  question  and  review  of  this  case  by  saying  that  the 
only  logical  conclusion  is  that  a  statute  which  does  not  pro- 
vide for  notice  is  invalid.  Some  courts  which  entertain  upon 
the  question  of  necessity  the  views  herein  expressed  have  found 
a  right  of  appeal  under  some  general  provision,  or  have  in  some 
way  implied  an  intention  to  grant  one.  We  can  find  no  justifi- 
cation for  the  first  course  in  any  provision  of  our  general 
law,  and  we  are  clearly  precluded  from  the  second  by  the  fact 
that  the  right  of  appeal  was  at  first  expressly  given  and  then 
taken  away  by  amendment.  In  these  circumstances  the  con- 
clusions we  have  heretofore  reached  require  that  this  part 
of  the  act  be  held  invalid. 

We  have  not  arrived  at  this  result  without  giving  careful 
attention  to  the  course  of  legislation  in  this  state.  It  is  said 
that  the  unquestioned  acceptance  for  so  long  a  period  of  our 
many  enactments  which  provide  for  a  taking  by  the  interested 
party  without  an  appeal  being  permitted  makes  strongly  in 
favor  of  the  constitutionality  of  this  method.  We  are  re- 
minded that  prior  to  the  revision  of  1839  there  was  no  ap- 
peal from  the  decision  of  the  selectmen  in  laying  out  high- 
ways. It  is  equally  true  that  during  most  or  all  of  that  time 
there  was  no  provision  regarding  a  finding  of  necessity  or 
convenience.  The  early  statute  simply  authorized  the  select- 
men to  lay  out  such  highways  as  they  judged  proper.  In 
view  of  the  general  frame  of  the  law,  no  argument  in  favor 
of  the  constitutionality  of  this  act  can  well  be  drawn  from 
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it.  For  the  last  sixty,  years  the  statute  has  allowed  an  ap- 
peal from  these  decisions  of  the  selectmen,  and  we  are  not 
aware  that  the  interests  of  the  state  have  suffered  from  the 
change.  Under  some,  at  least,  of  our  railroad  charters  there 
was  no  appeal  from  the  action  of  the  company  in  taking  as 
much  land  as  it  chose  for  its  roadbed  and  stations,  and  we 
have  seen  the  manner  in  which  our  court  has  referred  ^^"^ 
to  the  problems  presented  by  a  taking  under  an  indefinite 
grant  of  this  character.  Most  of  the  acts  incorporating  com- 
panies for  supplying  villages  with  water  gave  the  right  of 
eminent  domain  only  for  the  transfer  of  the  water,  and  in 
many  cases  where  an  appropriation  of  the  water  was  author- 
ized provision  for  an  appeal  was  made.  The  charter  of  the 
appellee  as  originally  passed  in  1894  contained  a  provision 
of  tliis  character,  but  this  was  stricken  out  by  the  amend- 
ment of   1896. 

Nor  have  we  overlooked  the  objections  of  a  more  general 
character.  It  is  said  that  great  public  improvements  essen- 
tial to  the  welfare  of  the  state  cannot  be  carried  on,  if  the 
taking  of  private  property  is  hampered  by  any  judicial  in- 
quiry as  to  the  necessity.  If  this  refers  to  the  fact  that  a 
judicial  tribunal  will  be  less  likely  than  the  municipality  to 
condemn  all  that  is  desired,  the  previous  discussion  must  sug- 
gest a  sufficient  answer.  If  it  refers  to  matters  of  proce- 
dure, it  is  only  necessary  to  say  that  provision  can  be  made 
for  the  appointment,  the  hearing  and  the  decision,  irrespect- 
ive of  the  stated  terms  of  court.  It  is  said  that  the  public 
necessity  will  not  permit  the  delay  incident  to  an  appeal. 
But  there  need  be  no  appeal  if  the  statute  provide?  a  suit- 
able tribunal  for  the  taking  in  the  first  instance.  No  jury 
trial  is  required  in  such  cases,  and  the  several  instances  of 
taking  can  be  finally  disposed  of  by  one  disinterested  com- 
mission. This  course  in  no  way  clashes  with  the  doctrine 
that  the  sovereign  must  always  be  the  judge  of  the  necessity. 
The  sovereign  remains  the  judge  of  the  necessity,  but  ulti- 
mately determines  it  through  the  judicial  branch  of  its  gov- 
ernment instead  of  the  legislative  branch.  It  is  the  consti- 
tutional provision  which  represents  the  sovereign  will — not 
the  legislature  nor  the  judiciary.  Nor  will  this  prevent  the 
making  of  a  liberal  provision  for  the  legitimate  needs  of  the 
municipality,  both  present  and  prospective.  But  this  liberal 
provision  *"*  will  be  made  by  a  judicial  tribunal  under  the 
rules  of  law  as  administered  by  established  courts. 
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We  hold  this  provision  invalid,  for  that  it  leaves  the  extent 
of  the  taking  to  the  final  determination  of  the  officers  of  the 
municipality  making  the  condemnation. 

Appeal   dismissed. 

Start,  J.,  dissents. 


Eminent  Domain.— The  necessity  of  the  taking  under  the  power 
of  eminent  domain  is  generally  considered  a  question  ultimately 
to  be  determined  by  the  judiciary:  Note  to  Lynch  v.  Forbes,  42  Am. 
St.  Rep.  408.  For  authority  to  the  contrary,  see  Lynch  v.  Forbes, 
161  Mass.  302,  4?  Am.  St.  Rep.  402,  37  N.  E,  437;  and  consult, 
also,  Wulzen  v.  Board  of  Supervisors.  101  Cal.  13,  40  Am.  St.  Rop, 
17,  35  Pac.  353;  Paxton  etc.  Co.  v.  Farmers*  etc.  Co.,  45  Neb.  8S4. 
50  Am.  St.  Rep.  585,  64  N.  W.  343.  It  also  lies  with  the  courts 
ultimately  to  determine  whether  the  use  to  which  the  property 
is  to  be  devoted  is  a  public  use:  Fanning  v.  Gilliland,  37  Or.  369, 
82  Am.  St.  Rep.  758,  61  Pac.  636,  62  Pac.  200;  Wisconsin  Water 
Co.  V.  Winans,  85  Wis.  26,  39  Am.  St.  Rep.  813,  54  N.  W.  1003.  Pro- 
ceedings in  the  exercise  of  the  right  of  eminent  domain,  and  the 
-damages  therefor,  are  considered  In  the  monographic  notes  to 
^ainsville  etc.  Ry.  Co.  v.  Hall,  22  Am.  St.  Rep.  48-52;  Vanderlip 
V.  Grand  Rapids,  16  Am.  St.  Rep.  610-615;  Sheehy  v.  Kansas  City 
etc.  Ry.  Co.,  4  Am.  St  Rep.  399-403. 


TARBELL  v.  RUTLAND  RAILROAD  COMPANY. 

[73  Vt.  347,  51  Atl.  6.] 

A  CONTRACT  REPIROBATED  BY  PUBTJC  POLICY  Is  Ille- 
gal, though  in  that  particular  instance  no  actual  Injury  has  resulted 
to  the  public,    (p.  735.) 

A  CONTRACT  EXEMPTING  A  RAILROAD  COMPANY 
FROM  ITS  STATUTORY  LIABILITY  for  negligence,  made  be- 
tv\'een  it  and  the  next  of  kin  of  its  employs,  is  against  public  policy 
.and  invalid,    (pp.  734,  735.) 

COURTS  TVITiL  NOT  ENFORCE  CONTRACTS  MADE  FOR 
THE  PURPOSE  OF  VIOLATING  STATUTES,  but  will  hold  them 
Inoperative  and  void.    (p.  735.) 

Butler  &  Maloney,  for  the  plaintiff. 

F.  H.  Button  and  Barber  &  Darling,  for  the  defendant. 

***  TYLER,  J.  Action,  case,  for  defendant's  negligence, 
through  its  servants  and  agents,  in  leaving,  or  permitting  to 
he  left,  a  car  loaded  with  lumber  to  stand  upon  a  sidetrack 
in  such  proximity  to  the  main  track  that  the  plaintiff's  intes- 
tate, while  descending  a  ladder  on  the  outside  of  one  of  the 
cars  which  the  defendant  was  operating  on  the  main  track, 
was  struck,  knocked  from  the  car,  and  so  injured  that  he  died. 

The  question  before  us  is  raised  by  the  plaintiff's  demur- 
rer to  the  defendant's  pleas,  wherein  it  is  alleged  that  the 
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plaintiff,  as  next  of  kin  of  the  intestate,  Arthur  W.  Tarbell, 
before  the  latter's  employment  by  the  defendant  and  in  con- 
sideration that  it  would  employ  him,  entered  into  a  written 
agreement  with  the  defendant  by  which  the  plaintiff  released 
and  discharged  it  from  all  damages  that  might  accrue  to  the 
plaintiff,  as  next  of  kin  of  the  intestate,  by  reason  of  the 
defendant's  negligence  during  his  employment. 

The  defendant  contends  that,  though  such  a  contract  be- 
tween itself  and  the  injured  employe  might  not  be  upheld, 
*^^  this  contract,  being  with  the  next  of  kin  of  the  einploy6, 
does  not  contravene  public  policy. 

The  general  rule  of  law  is  stated  to  be  that  whatever  tends 
to  injustice  or  oppression,  restraint  of  liberty,  and  natural 
or  legal  right,  or  to  the  obstruction  of  justice,  or  to  the  viola- 
tion of  a  statute,  and  whatever  is  against  good  morals,  when 
made  the  subject  of  a  contract,  is  against  public  policy  and 
void.  It  is  said  that  they  are  not  contracts,  but  unlawful 
agreements  which  are  void  in  their  inception:  9  Am.  &  Eng. 
Ency.  of  Law,  1st  ed.,  880;  15  Am.  &  Eng.  Ency.  of  Law, 
2d   ed.,   932. 

The  decision  of  this  case  mey  rest  upon  two  grounds;  and 
it  may  here  be  said  that  whether  a  contract  not  forbidden 
by  law  is  immoral  in  its  tendency  and  should  be  declared 
void  is  a  question  that  must  be  left  to  the  judgment  of  the 
court  in  which  it  is  sought  to  be  enforced;  as  when  a  voter 
agreed  to  exert  his  influence  in  an  election  against  what  he 
believed  was  for  the  public  good,  the  agreement  was  held 
void,  though  the  voter  resorted  to  no  unlawful  means  in  ex- 
erting his  influence:  Nichols  v.  Mudgett,  32  Vt.  546.  There 
are  many  instances  of  this  kind  mentioned  in  Baron  v.  Tucker, 
53  Vt.  338,  38  Am.  Eep.  684.  In  general,  when  a  con- 
tract belongs  to  a  class  which  is  reprobated  by  public  policy, 
it  will  be  declared  illegal,  though  in  that  particular  instance 
no  actual  injury  has  resulted  to  the  public.  If  it  is  immoral 
or  contrary  to  the  policy  of  the  law,  it  will  be  declared  void. 

Contracts  of  the  kind  under  consideration  are  clearly 
against  public  policy  and  invalid,  for  the  reason  that  they 
tend  to  promote  negligence  on  the  part  of  railroad  companies 
in  respect  to  the  personal  safety  of  their  employes. 

But  the  policy  of  the  law  in  respect  to  such  contracts  is 
declared  in  Vermont  Statutes  3924,  which  is:  "When  an 
engineer,  fireman,  or  other  agent  of  a  railroad  is  guilty  of 
negligence  or  carelessness,  whereby  an  injury  is  ^®  done  to 
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a  person  or  corporation,  he  shall  be  imprisoned  not  more 
that!  one  year,  or  be  fined  not  more  than  one  tliousand  dol- 
lars. This  section  shall  not  exempt  a  person  or  corporation 
from  an  action  for  damages.'* 

Sections  3886  and  3887  forbid  railroad  companies  having 
ladders  or  steps  upon  cars  of  their  own  to  the  top  on  tlie 
sides  of  the  cars,  and  require  that  they  be  placed  upon  the 
ends  or  inside  of  the  cars,  and  a  forfeiture  of  fifty  dollars  a 
day  is  imposed  as  a  penalty  for  failure  to  comply  with  the 
statute. 

It  is  the  law  that  courts  will  not  enforce  contracts  made 
for  the  purpose  of  violating  statutes,  but  will  hold  them  in- 
operative and  void:  Robert's  Digest,  p.  152,  pi.  54,  et  seq. 
This  subject  is  fully  considered  in  Brooks  v.  Cooper,  50  N. 
J.  Eq.  761,  35  Am.  St.  Rep.  793,  26  Atl.  978;  Riley  v.  Jor- 
dan, 122  Mass.  231.  It  was  aptly  said  by  Shaw,  C.  J.,  in 
White  V.  Buss,  3  Cush.  448,  that:  "The  law,  which  prohibits 
the  end,  will  not  lend  its  aid  in  promoting  the  means  de- 
signed to  carry  it  into  effect;  ....  that  it  will  not  promote 
in  one  form  that  which  it  declares  wrong  in  another."  In 
Elkins  V.  Parkhurst,  17  Vt.  105,  it  was  held  that  the  imposi- 
tion of  a  penalty  implies  prohibition.  To  the  same  effect 
is  Bank  of  United  States  v.  Owens,  2  Pet.  539,  where  the 
court  quotes  from  the  opinion  in  Webb  v.  Pritchett,  1  Bos. 
&  P.  264,  as  follows:  *'Then  how  shall  an  action  be  main- 
tained in  that  which  is  a  direct  violation  of  public  law.  The 
contract  is  bottomed  in  malum  prohibitum  of  a  very  serious 
nature  in  the  opinion  of  the  legislature;  how,  then,  can  we 
enforce  a  contract  to  do  the  very  thing  which  is  so  much 
reprobated  by  the  act."  Railroad  Co.  v.  Lockwood,  17  AVall. 
357,  does  not  controvert  but  sustains  the  rule  of  law  above 
stated. 

As  the  purpose  of  the  contract  was  to  exempt  the  defend- 
ant from  its  statutory  liability  for  its  negligence,  and  thus 
^^^  defeat  the  statute,  it  was  an  immaterial  fact  that  one 
of  the  contracting  parties  was  the  next  of  kin  and  not  the 
employ^. 

It  is  held  that  the  employ6  may  stipulate  that,  if  injured 
through  the  fault  of  the  railroad  company,  he  will  then  elect 
whether  to  accept  certain  benefits  by  means  of  a  relief  fund 
created  by  the  company  alone  or  with  other  companies,  and 
that  he  will  not  claim  double  compensation;  but  in  such  cases 
it  is  said  that  he  does  not  stipulate  for  the  future,  but  ao- 
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cepts  compensation  for  the  injury  already  received:  Pitts- 
burgh etc.  Ry.  Co.  v.  Moore,  152  Ind.  345,  53  K  E.  290,  14 
Am.  &  Eng.  R.  R.  Cas.,  N.  S.,  678;  Johnson  v.  Philadelphia 
etc.  R.  R.  Co.,  163  Pa.  St.  127,  29  Atl.  854.  These  cases  do 
not  support  the  defendant's  position. 

Griffith  V.  Earl  of  Dudley,  9  Q.  B.  Div.  357,  Western  etc. 
R.  R.  Co.  V.  Bishop,  50  Ga.  465,  and  International  etc.  Ry. 
Co.  V.  Henzie,  82  Tex.  623,  18  S.  W.  681,  cited  by  defendant, 
sustain  its  contention  that  such  contracts  are  not  against 
public  policy,  and  other  courts  of  last  resort  have  upheld 
them ;  but  the  general  holding  is  against  their  validity  and 
for  the  reason,  sometimes  overlooked,  that  they  offer  a  pre- 
mium for  carelessness:  See  Carroll  v.  Missouri  Ry.  Co.,  88 
Mo.  239,  57  Am.  Rep.  382,  and  notes. 

This  disposes  of  the  only  question  in  the  case,  the  de- 
murrer to  the  declaration  being  waived  by  the  defendant's 
repleading:  Rea  v.  Harrington,  58  Vt.  184,  56  Am.  Rep.  561, 
2  Atl.  475 ;  Houston  v.  Brush,  66  Vt.  331,  29  Atl.  380. 

Judgment  of  the  court  below  sustaining  the  plaintiff's  de- 
murrer and  adjudging  the  pleas  insufficient  affirmed  and  cause 
remanded. 


Contracts  ProWbdted  by  Law  or  morality  are  void  as  against 
public  policy:  Standard  Furniture  Co.  v.  Van  Alstine,  22  Wash. 
670,  79  Am.  St.  Rep.  960,  62  Pae.  145.  Tbe  courts  of  no  state  will 
hold  valid  any  contract  that  is  injurious  to  the  public  rights  of  its 
people,  offends  their  morals,  contravenes  their  policy,  or  violates 
a  public  law:  Bartlett  v,  Collins,  109  Wis.  477,  83  Am.  St.  Rep. 
928,  85  N.  W.  703:  Commonwealth  etc.  Ins.  Co.  v.  Havden,  60  Neb. 
636,  83  Am.  St.  Rep.  545,  83  N.  W.  922.  An  agreement  which  dis- 
closes an  intention  to  contravene  a  statute  is  vicious  and  unenforce- 
able: Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  35  Am.  St.  Rep.  793,  26 
Atl.  978;  Haggerty  v.  St.  Louis  Ice  etc.  Co.,  143  Mo.  238,  65  Am. 
St.  Rep.  647,  44  S.  W.  1114. 

Contracts  Releasing  from  Liability.— A  carrier  of  passengers 
cannot  stipulate  against  liability  for  its  own  negligence:  Jones  v. 
St  Louis  etc.  Ry.  Co.,  125  Mo.  666,  40  Am.  St.  Rep.  514,  28  S.  W. 
^83.  A  railway  corporation  cannot,  by  stipulation,  exempt  itself 
from  liability  to  a  passenger  for  its  negligence,  and  this  rule  ex- 
tends to  an  employs  riding  on  a  train  as  a  passenger,  though  with- 
out the  payment  of  fare:  Doyle  v.  Fitchburg  R.  R.  Co.,  166  Mass. 
492,  55  Am.  St.  Rep.  417,  44  N.  E.  611;  Williams  v.  Oregon  etc.  R. 
R.  Co.,  18  Utah,  210,  72  Am.  St.  Rep.  777,  54  Pac.  991.  But  an 
agreement  by  an  employ^  of  a  railroad  corporation,  upon  becom- 
ing a  mernber  of  its  relief  department,  that  an  acceptance  of  ben- 
efits from  the  relief  fund  shall  release  the  company  from  liability 
for  damages  in  case  of  injury  Is  valid:  Beck  v.  Pennsylvania  R.  R. 
Co.,  (i3  N.  J.  L.  232,  76  Am.  St  Rep.  211.  43  Atl.  90S.  And  a  rail- 
road  company  may  contract  with  a  third  person  for  indemnity 
against  loss  for  injuries  to  its  passengers  caused  by  Its  negligence: 
Kansas  Citv  etc.  Ry.  Co.  v.  Southern  Ry.  News  Oo.,  161  Mo.  373, 
74  Am.  St.  Rep.  545,  52  S.  W.  205. 

Am.   St.   Rep.,  Vol.  LXXXVII— 47 


CASES 

INTHl 

SUPREME   COURT 

or 

WASHINGTON. 


WHITNEY  V.  SPRATT. 

[25  Wash.  62,  64  Pac.  919.] 

PUBI.IO  LANI>S— CANCELLATION  OP  ENTRY— NOTICE. 
If,  upon  an  ex  parte  proceeding  for  the  cancellation  of  an  entry 
of  public  lands,  the  officers  of  the  national  government  have  no- 
tice that  the  original  entryman  has  transferred  his  rights  to  an- 
other, failure  to  give  the  transferee  notice  of  the  proceedings  inval- 
idates the  cancellation,    (p.  739.) 

PUBLIC  LANDS.— TIMBER  LANDS  unfit  for  cultivation  are 
•within  the  provisions  of  the  timber  purchase  act  of  Congress,  al- 
though they  may  become  fit  for  cultivation  by  the  removal  of  the 
timiber.    (p.  741.) 

Dolph,  Mallory,  Simon  &  Gearin,  for  the  appellants. 

Stott  &  Stout  and  T.  H.  Ward,  for  the  respondents. 

®*  REAVIS,  C.  J.  Suit  commenced  by  plaintiffs  against 
-defendant  to  remove  a  cloud  from  plaintiff's  title  to  section 
32,  township  9  north,  range  4  west,  in  Cowlitz  county.  Only 
the  northeast  and  the  southeast  quarters  of  the  section  are 
in  controversy  upon  appeal,  plaintiffs  having  succeeded  as  to 
the  other  half  of  the  section.  The  defendant  answers,  alleg- 
ing that  plaintiffs'  claim  to  the  northeast  quarter  of  said 
section  was  deraigned  through  one  Henness,  who  held  under 
patent  from  the  United  States,  and  the  southeast  quarter  was 
claimed  by  plaintiffs  through  one  Walker,  who  likewise  held 
■nnder  patent  from  the  government;  that  ^**  such  patents 
were  wrongfully  issued  to  Henness  and  Walker,  and  in  truth 
and  equity  defendant  is  the  owner  of  the  two  quarter  sec- 
tions, deraigning  title  to  the  northeast  quarter  from  one  Frank 
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Smith,  and  to  the  southeast  quarter  through  one  James  M. 
Eadcliffe;  that  Smith  and  Eadcliffe  entered,  respectively,  the 
said  northeast  and  southeast  quarters  as  timber  land,  on  May 
26,  1883,  under  the  "timber  and  stone"  act  of  Congress  of 
June  3,  1878  (20  Stats,  at  Large,  89),  and  made  application 
to  purchase  the  same,  both  applications  being  made  on  the 
same  day;  that  they  each  complied  with  the  law  in  relation 
to  the  purchase  of  timber  land,  and  each  paid  the  purchase 
price  thereof  to  the  government  and  received  a  receiver's 
certificate  therefor;  that  after  the  receipt  of  such  certificates 
the)',  by  warranty  deed,  duly  transferred  the  respective  tracts, 
for  a  valuable  consideration,  to  A.  K.  Spratt,  defendant; 
that  on  the  21st  of  January,  1886,  the  commissioner  of  the 
general  land  office  erroneously  canceled  the  entries  of  Smith 
and  Eadcliffe,  and  thereafter  issued  the  patents  to  Henness 
and  Walker.  The  proceedings  of  the  land  department  are  set 
out  with  particularity,  and  the  answer  alleges  that  such  pro- 
ceedings were  invalid,  because  no  notice  was  given  to  Spratt, 
the  transferee  of  Smith  and  Eadcliffe.  It  is  also  alleged  that 
the  commissioner  of  the  general  land  office  erred  in  his  con- 
struction of  the  timber  purchase  act,  in  that  he  ruled  tbat 
land  which  was  chiefly  valuable  for  timber,  but  which  could 
be  cultivated  after  the  timber  was  removed,  was  not  pur- 
chasable under  the  act,  and  held  the  entry  was  void  on  that 
ground.  Defendant  prays  that  he  may  be  declared  the  equi- 
table owner  of  the  two  quarter  sections,  that  plaintiffs  be 
adjudged  to  hold  the  patents  in  trust  for  him,  and  that  con- 
veyance of  the  legal  title  be  made  to  him.  By  stipulation 
all  the  evidence  and  proceedings  in  the  "land  department  *** 
are  in  the  record.  Defendant  introduced  competent  testi- 
mony tending  to  show  that  the  entries  of  Smith  and  Eadcliffe 
were  made  in  good  faith;  that  the  two  quarter  sections  en- 
tered by  them  were  in  fact  timber  land,  more  valuable  for 
the  timber  than  any  other  purpose,  incapable  of  cultivation 
until  the  removal  at  great  expense  of  the  timber  therefrom, 
and  that  such  premises  were  in  fact  timber  lands  under  the 
act  of  Congress. 

As  observed  by  counsel  for  appellants,  two  questions  arise 
here:  1.  Was  Spratt,  the  transferee  of  the  entrymen,  Smith 
and  Eadcliffe,  entitled  to  notice  of  the  proceedings  in  the 
land  office  which  resulted  in  the  cancellation  of  their  entries? 
It  may  be  observed  tbnt  the  wnrranty  deeds,  executed  by  the 
entrymen  conveying  t' '••  Ia"(^s  to  Spratt,  were  of  record  in 
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the  auditor's  oflRce  of  Cowlitz  county  hefore  the  contest  for 
cancellation  was  instituted,  and  that  the  special  agent,  who 
made  the  examination,  and  upon  whose  reports  the  proceed- 
ings were  instituted,  advised  the  land  department  of  the 
transfers.  It  will  thus  he  seen  that  knowledge  of  these  trans- 
fers and  of  the  interest  of  Spratt  was  conveyed  to  the  land 
department  hefore  the  notice  of  contest  was  given  to  the 
entrymen,  and  notice  was  directed  to  he  given  to  the  trans- 
feree by  the  commissioner  of  the  general  land  oflfice,  hut  in 
fact  was  not  given,  and  the  transferee  had  no  knowledge  of 
the  contest.  The  commissioner  of  the  general  land  office, 
after  a  hearing,  which  was  ex  parte,  canceled  the  entries  of 
Smith  and  Eadcliffe,  and  thereafter  issued  the  patents  to 
Henness  and  Walker,  through  whom  plaintiffs  deraigned  title. 
It  would  seem  upon  these  facts  that  the  established  rule  as  to 
notice  pursued  by  the  land  department  for  many  years  was 
violated  in  the  proceedings  for  cancellation:  United  States 
V.  Copeland,  6  Land  Dec,  Dep.  Int.  170;  United  States  v. 
Eichardson,  5  Land  Dec.  Dep.  Int.  253;  Windsor  ®**  v.  Sage, 
6  Land  Dec.  Dep.  Int.  440;  United  States  v.  Thomas,  9  Land 
Dec.  Dep.  Int.  576;  Fleming  v,  Bowe,  13  Land  Dec.  Dep.  Int. 
78;  United  States  v.  Ne^vman,  15  Land  Dec.  Dep.  Int.  224. 

The  courts  will  take  judicial  notice  of  the  rules  and  de- 
cisions of  the  land  department:  Caha  v.  United  States,  152 
U.  S.  211,  14  Sup.  Ct.  Rep.  513. 

The  respective  parties  to  the  cause  have  also  submitted 
a  stipulation  that  knowledge  of  rules  and  decisions  of  the  land 
department  is  recognized  in  the  hearing  of  this  cause.  But 
apparently  the  necessity  of  such  notice  to  foreclose  the  rights 
of  the  transferee  has  been  set  at  rest  by  the  highest  authority. 
In  Guaranty  Sav.  Bank  v.  Bladow,  176  U.  S.  448,  20  Sup.  Ct. 
Eep.  425,  the  pertinent  facts  for  consideration  here  were  that 
one  Anderson  filed  his  homestead  application,  thereafter  com- 
muted his  homestead  to  a  pre-emption  entry,  made  final  proof 
of  his  claim,  and  received  a  final  certificate  which  was  duly 
recorded  in  the  proper  county,  and  thereafter  executed  a 
mortgage  upon  said  land  in  good  faith,  which  mortgage  was 
properly  recorded.  Thereafter  the  commissioner  of  the  gen- 
eral land  office  held  the  entry  of  Anderson  for  cancellation 
on  the  ground  that  proper  proof  of  residence  was  not  shown, 
and  thereafter  Bladow,  defendant,  contested  the  entry  of 
Anderson,  and  gave  due  notice  of  the  hearing  to  Anderson, 
and  upon  said  hearing  Anderson's  entry  was  canceled.     The 
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mortgagee  was  not  notified  of  the  hearing.  Upon  these  facts 
the  court  observed:  "But  the  cancellation,  although  conclu- 
sive as  to  the  entrymen  upon  all  questions  of  fact,  if  made 
after  notice  to  him,  would  not  he  conclusive  upon  the  mort- 
gagee, if  made  without  notice  to  such  mortgagee  and  with  no 
opportunity  on  its  part  to  be  heard.  That  is,  it  would  not 
prevent  the  mortgagee,  before  the  issuing  of  a  patent,  from 
taking  proceedings  in  the  land  department,  and  therein  **** 
showing  the  validity  of  the  entry,  or  from  proceeding  before 
a  judicial  tribunal,  against  the  patentee,  if  a  patent  had  al- 
ready issued,  and  therein  showing  the  validity  of  the  entry; 
such  proof  in  each  case  would,  however,  have  to  be  made  by 
evidence  other  than  the  certificate  which  had  been  canceled.'* 
The  defendant,  in  his  answer,  having  alleged  his  equitable 
claim  to  the  land  in  controversy,  the  invalidity  of  the  can- 
cellation of  the  entries  of  Smith  and  Eadcliffe,  and  the  lack 
of  notice  of  the  hearing  in  the  land  office  to  the  transferee, 
Spratt,  -fully  shows  his  right  to  a  judicial  hearing  and  deter- 
mination of  the  controversy.  He  has  not  relied  upon  the 
certificate  of  the  entries  of  Smith  and  Eadcliffe,  but  has 
shown  by  evidence  other  than  the  certificates  the  validity 
of  those  entries.  The  findings  of  fact  of  the  trial  court  show 
that  the  land  in  controversy  was  in  fact  timber  land,  within 
the  provisions  of  the  act  of  Congress,  and  that  the  entries 
were  made  in  good  faith.  We  have  reviewed  the  testimony, 
and  we  fully  approve  the  findings.  We  have  examined  with 
care  the  authorities  adduced  by  counsel  for  appellants.  The 
case  of  American  Mtg.  Co.  v.  Hopper,  56  Fed.  G7,  determines 
only  that  the  certificate  of  payment  issued  to  a  pre-emptor 
of  public  lands  may  be  canceled  by  the  land  department;  that 
the  certificate  is  merely  an  equitable  interest  in  the  entry- 
man,  and  a  purchaser  from  him  before  a  patent  issues  can- 
not claim  to  be  protected,  as  a  bona  fide  purchaser,  from 
cancellation  of  the  certificate,  on  the  ground  that  it  is  fraudu- 
lent and  void.  In  that  case  the  transferee  had  no  notice, 
but  he  relied  entirely  on  the  validity  of  the  certificate,  and 
did  not  show  in  fact  that  the  entry  was  valid.  In  the  same 
case  on  appeal  in  the  ninth  circuit  (64  Fed.  553),  it  was  de- 
termined that,  where  the  land  department  cancels  after  issu- 
ance to  a  pre-emptor  of  a  final  certificate  on  the  ground  that 
the  entry  was  fraudulent,  and  issues  a  patent  to  ^  another, 
the  burden  is  on  such  pre-emptor,  or  those  claiming  under 
him,  in  an  action  to  recover  the  land  from  the  patentee,  to 
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show  that  the  department  erred  in  adjudging  the  title  to 
the  defendant,  and  that  the  transferee  was  Bot  entitled  to 
protection  as  a  'bona  fide  purchaser.  This  is  not  inconsistent 
with  the  determination  in  Guaranty  Sav.  Bank  v.  Bladow, 
176  U.  S.  448,  20  Sup.  Ct.  Kep.  445.  Some  of  the  expres- 
sions used  in  the  opinion  in  Cook  v.  Blakely,  6  Kan.  App. 
707,  50  Pac.  981,  do  not  seem  to  be  in  accord  with  the  weight . 
of   authority. 

2.  Did  the  commissioner  of  the  general  land  office  err  in 
his  construcftion  of  the  timber  act?  We  are  inclined  to  con- 
clude that  he  did.  An  examination  of  the  facts  before  the 
commissioner  and  his  construction  of  the  law  discloses  that 
he  determined  that  the  lands,  which  were  chiefly  valuable  for 
timber  &t  the  time  of  the  entry,  and  then  unfit  for  cultiva- 
tion, were  not  within  the  provisions  of  the  timber  purchase 
act.  This  construction  was  erroneous :  United  States  v.  Budd, 
144  TJ.  S.  154,  12  Sup.  Ct.  Eep.  575,  where  facts  of  a  simi- 
lar nature  were  before  the  court. 

The  judgment  of  the  superior  court  is  aflfirmed. 

Fullerton,  Anders,  and  White,  JJ.,  concur. 


The  Cancellation  of  a  Public  Land  Entry  without  notice  to,  and 
a  hearing  of,  the  interested  parties  is  Invalid:  Delles  v.  Second  Nat. 
Bank,  7  Wyo.  66,  75  Am.  St.  Rep.  875^  and  note,  CO  Pac  190. 


FISCHEE  V.  WOODRUFF. 
[25  Wash.  67,  64  PaC.  923.] 

MORTGAGES— IT.LEGAL  CANCELLATION  AFTER  AS- 
SIGNMENT—SUBSEQUENT ENCUMBRANCERS.— Satisfaction  of 
a  mortgage  upon  the  record  by  a  mortgagee,  after  he  has  assigned 
It,  does  not  operate  to  cancel  the  mortgage  as  against  a  subsequent 
encumbrancer  In  good  faith  and  for  value,  if  the  assignee  is  not  re- 
quired to  record  his  assignment,    (p.  744.) 

MORTGAGES— ILLEGAL  CANCELLATION— ASSIGNMENT 
—SUBSEQUENT  ENCUMBRANCERS— ESTOPPEL.— An  assignee 
of  a  mortgage,  not  required  by  statute  to  record  his  assignment,  is 
not  estopped  by  an  Illegal,  though  apparently  regular,  cancellation 
of  the  mortgage,  from  asserting  It  against  a  subsequent  encum- 
brancer in  good  faith  and  for  value,  In  reliance  upon  such  cancella- 
tion and  wilbout  notice  of  such  assignment.  If  the  assignee  had  no 
notice  of  the  cancellation  prior  to  the  time  the  subsequent  encum- 
brance attached,    (p.  745.) 

MORTGAGES— RIGHTS  OP  ASSIGNEE.-If  a  bona  fide  pur- 
lehaser  of  a  note  secured  by  mortgage  assigns  It  after  maturity. 
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the  assignee  Is  subject  to  such  defenses  only  as  could  have  been 
urged  against  his  assignor,  unaffected  by  the  fact  that  his  purchase 
was  made  after  the  maturity  of  the  note.     (p.  745.) 

MORTGAGES— PAYMENT  OF  TAXES  BY  JUNIOR  MORT-^ 
GAGEE-IJEN.— A  junior  mortgagee  who  pays  taxes  on  the  mort- 
gaged premises  to  protect  his  lien,  and  without  notice  of  the  prior 
mortgage,  is  entitled  to  have  the  sum  thus  paid  declared  a  lien. 
euperior  to  such  mortgage,    (p.,  745.) 

E.  E.  York  and  P.  Tillinghast,  for  the  appellant. 

I.  Bronson,  for  the  respondents. 

<»  FULLERTON,  J.  On  September  8,  1891,  the  defend- 
ant, Samuel  C.  Woodruff,  who  was  then  an  unmarried  man, 
made  and  delivered  to  the  defendant,  George  Gr.  Mills,  hi*^ 
promissory  note  for  four  thousand  dollars,  payable  on  or  be- 
fore two  years  after  date,  with  interest.  At  the  same  time, 
and  as  security  for  the  payment  of  the  note.  Woodruff  exe- 
cuted and  delivered  to  Mills  a  mortgage  upon  certain  real 
property  situated  in  Thurston  county.  On  the  fourteenth 
day  of  the  same  month  the  mortgage  was  duly  recorded  in 
the  auditor's  office.  Within  ninety  days  after  the  execution 
of  the  note — the  exact  date  not  being  shown — Mills,  for  value, 
indorsed  the  note  to  the  defendant  Pauline  Leberman,  who^ 
on  the  sixth  day  of  February,  1893,  indorsed  it  to  the  co- 
partnership ^^  of  Fischer  &  McDonald.  McDonald  subse- 
quently died,  and  through  probate  proceedings  had  in  the  ad- 
ministration of  his  estate,  the  note  was,  after  its  maturity,, 
sold  and  indorsed  to  the  respondents  in  this  action.  No  for- 
mal assignment  of  the  mortgage  was  ever  made,  and  on  the 
eighteenth  day  of  July,  1892,  it  stood  on-  the  records  in  the' 
name  of,  and  as  the  property  of.  Mills.  On  that  day  Mills,, 
while  the  note  was  in  the  hands  of  Pauline  Leberman  unpaid,^ 
without  her  knowledge  or  notice  to  her,  acknowledged  on  tho 
margin  of  the  page  on  which  the  mortgage  was  recorded,  over 
his  signature,  satisfaction  in  full  of  the  mortgage.  Two  days- 
thereafter  the  appellant  made  a  loan  to  Woodruff  of  eight 
thousand  dollars,  taking  his  promissory  note  for  that  sum,, 
and  a  mortgage  upon  the  above-mentioned  property  as  secur- 
ity. At  that  time  it  had  no  notice  or  knowledge  that  Mills, 
at  the  time  he  undertook  to  satisfy  the  mortgage,  had  parted 
with  his  interest  in  the  note;  nor  did  it  have  notice  that  the 
note  remained  unpaid,  or  that  Mills  had  no  authority  from  the 
owner  and  holder  of  the  note  to  satisfy  the  mortgage  of 
record.  In  1897  the  appellant  foreclosed  its  mortgage,  sold 
the  mortgaged  premises,  bid  them  in  at  the  sale,  and  now 
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hoi  is  a  sheriff's  certificate  of  sale  therefor.  Neither  the  re- 
spondents nor  their  immediate  assigTiors,  however,  were  made 
parties  to  these  foreclosure  proceedings.  The  present  action 
is  brought  to  foreclose  the  original  mortgage.  The  complaint 
is  in  the  usual  form,  and  the  answer,  after  denying  the  alle- 
gations of  the  complaint,  sets  out  substantially  the  foregoing 
facts.  The  trial  court  adjudged  the  respondents'  mortgage  to 
be  an  existing  lien  superior  to  the  rights  of  the  appellant,  and 
entered  a  judgment  of  foreclosure  accordingly.  The  appeal 
is  from  that  judgment. 

The  appellant  moved  in  the  court  below  to  make  the  com- 
plaint more  definite  and  certain,  which  motion  the  '^^  trial 
court  overruled.  It  also  served  interrogatories  upon  the  re- 
spondents, to  which  they  filed  answers.  It  then  moved  for 
an  order  requiring  the  answers  to  be  made  more  definite, 
which  motion  being  denied,  it  moved  for  a  dismissal  of  the 
action  on  the  ground  that  the  answers  filed  to  the  interroga- 
tories were  so  indefinite  as  to  amount  to  a  refusal  to  answer, 
which  motion  was  also  denied.  Error  is  assigned  on  these 
several  rulings  of  the  court,  and  a  large  space  of  the  brief 
is  given  to  an  argument  of  these  questions.  We  find  no 
merit  in  these  assignments.  The  complaint  contained  every 
necessary  allegation,  and  the  answers  to  the  interrogatories 
were  as  definite  as  the  facts  within  the  knowledge  of  the  re- 
spondents permitted  them  to  be  made.  This  is  sufficient  to 
comply  with  the  requirements  of  the  statute. 

The  principal  question  is  whether  the  satisfaction  of  a 
mortgage  upon  the  record  by  a  mortgagee,  after  he  had  as- 
signed it,  operates  to  cancel  the  mortgage  as  against  a  sub- 
sequent encumbrancer  for  value  and  in  good  faith.  It  is  the 
rule  in  this  state  that  a  mortgage  conveys  no  title  to  the 
mortgaged  premises;  it  is  a  mere  security,  and  is  satisfied 
and  extinguished  by  the  performance  of  the  condition  the 
performance  of  which  it  is  given  to  secure:  Hitchcock  v. 
Nixon,  16  Wash.  281,  47  Pac.  412;  Dane  v.  Daniel,  23  Wash. 
379,  63  Pac.  268.  It  is  also  a  familiar  rule,  at  least  in 
those  jurisdictions  where  a  mortgage  is  a  lien  merely,  that, 
where  a  debt  is  secured  by  a  mortgage,  the  debt  is  the  prin- 
cipal, and  the  mortgage  the  incident,  and  that  an  assignment 
of  the  debt  is  an  assignment  of  the  mortgage.  Prom  these 
principles  it  is  clear  that  Mills,  when  he  indorsed  the  note 
sued  upon  to  Mrs.  Leberman,  parted  not  only  with  all  his  in- 
terest in  the  note,  but  with  his  interest  in  the  mortgage,  also. 
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and  stood  thereafter  with  reference  thereto  as  a  stranger, 
and  could  no  more  ''*•  legally  cancel  and  satisfy  the  mortgage 
of  record  than  could  any  stranger  to  the  record.  Whether, 
therefore,  his  apparently  legal  cancellation  of  the  mortgage 
estops  the  assignee  of  the  note  from  afterward  asserting  the 
lien  of  the  mortgage  as  against  the  appellant,  who  is  an  en- 
cumbrancer for  value  and  in  good  faith,  depends  upon  the 
recording  acts.  As  the  purpose  of  these  acts  is  to  protect 
subsequent  bona  fide  purchasers  and  encumbrancers  against 
prior  unrecorded  liens  and  conveyance.?,  their  propriety  and 
utility  may  be  conceded;  but  registration  of  instruments  af- 
fecting property  rights  and  titles  is  purely  the  creation  of 
the  statute,  and,  unless  the  statute  requires  the  assignee  of 
a  mortgage  to  record  the  assignment,  he  is  not  guilty  of  negli- 
gence in  failing  to  do  so  nor  is  he  estopped  by  an  illegal, 
though  apparently  regular,  cancellation  of  the  mortgage  from 
asserting  it,  even  against  a  subsequent  bona  fide  encumbran- 
cer, if  he  had  no  notice  of  its  cancellation  prior  to  the  time 
the  subsequent  encumbrance  attached:  Oregon  Trust  Co.  v. 
Shaw,  5  Saw.  336,  Fed.  Cas.  No.  10,556;  Eeeves  v.  Hayes,  95 
Ind.  521;  Lee  v.  Clark,  89  Mo,  553,  1  S.  W.  142;  Joerdens 
V,  Schrimpf,  77  Mo.  383;  Bamberger  y.  Geiser,  24  Or.  203, 
33  Pac.  609. 

The  inquiry  is,  then.  Did  the  recording  acts,  at  the  time  of 
the  assignment  of  this  note  and  the  time  of  the  purported 
cancellation  of  the  mortgage  by  Mills,  require  that  an  assign- 
ment of  a  mortgage  should  be  recorded?  In  Howard  y. 
Shaw,  10  Wash.  151,  38  Pac.  746,  we  held. that  they  did  not. 
The  question  was  squarely  presented  in  that  case,  and  the 
ruling  was  made  upon  facts  somewhat  similar  to  the  case 
at  bar.  The  appellant  questions  the  correctness  of  that  de- 
cision, and  asks  that  it  be  overruled;  but  a  re-examination 
has  convinced  us  that  the  case  correctly  interprets  the  stat- 
utes, and,  were  it  an  original  question,  we  would  hold  the 
same  way.  As  the  reasons  ''*  for  the  conclusion  are  fully 
stated  in  the  opinion  in  that  case,  it  is  unnecessary  to  repeat 
them  here. 

It  is  next  argued  that  the  rule  is  not  applicable  to  the 
respondents  in  this  case,  because,  it  is  said,  they  are  not  bona 
fide  assignees  of  the  note.  It  is  not  disputed  that  the  re- 
spondents purchased  for  value,  and  without  actual  notice  that 
the  mortgage  appeared  on  the  record  to  be  canceled  and  satis- 
fied in  full;  but  it  is  said  that,  because  they  purchased  after 
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maturity,  they  must  be  held  to  have  taken  with  notice  of  the 
satisfaction,  and  cannot  now  assert  their  want  of  actual 
knowledge.  This  is  not  the  rule.  It  is  not  pretended  that 
Mrs.  Leberman  was  estopped,  or  would  be  had  she  attempted 
to  foreclose  the  mortgage.  Such  rights  as  she  had  passed  to 
the  respondents  by  the  several  assignments. 

The  trial  court  found:  "That  on  the  twenty-sixth  day  of 
November,  1897,  the  Provident  Life  and  Trust  Company, 
under  the  terms  and  authority  given  to  it  by  its  said  mortgage 
for  eight  thousand  dollars,  paid  to  the  treasurer  of  Thurston 
county,  Washington,  the  taxes  duly  levied  and  assessed  against 
said  mortgaged  premises,  and  which  were  a  lien  thereon,  for 
the  years  1893,  1894,  1895  and  1896,  amounting  to  the  sum 
of  eighteen  hundred  and  four  dollars  and  eighty-six  cents; 
that  said  sum  has  not  been  repaid  to  the  said  company,  but  is 
now  due  and  owing  to  it,  with  interest  thereon  from  Novem- 
ber 86,  1897,  at  the  rate  of  twelve  per  cent  per  annum ;  that 
eaid  payment  of  said  taxes  was  made  by  said  company  without 
any  knowledge  or  information  of  the  rights,  interest,  or  lien 
alleged  and  claimed  by  the  plaintiffs  herein  in,  to,  or  upon 
said  mortgaged  premises,  but  believing  that  the  said  mortgage 
of  said  company  for  eight  thousand  dollars  thereon  was  the 
first  lien  upon  said  premises." 

It  refused,  however,  to  adjudge  that  the  amount  so  paid 
was  &  lien  on  the  mortgaged  premises,  superior  to  the  mort- 
gage of  the  respondents.  In  this  we  think  the  court  erred. 
These  taxes  were  a  paramount  lien  upon  the  premises,  "^'^ 
superior  to  the  lien  of  the  respondents'  mortgage,  and  for 
the  nonpayment  of  which  the  property  might  have  been  sold, 
and  a  superior  title  to  the  respondents*  mortgage  given.  The 
payment  was  made  in  good  faith  by  the  appellant,  without 
knowledge  of  the  respondents*  rights,  for  the  purpose  of  pro- 
tecting its  lien  upon  the  premises,  and  it  would  be  far  from 
just  to  give  the  respondents  the  benefit  of  these  payments. 
There  is  nothing  in  the  facts  of  the  case  that  militates  against 
the  right,  and  we  think  that  equity  requires  that  they  be  de- 
clared a  superior  lien  upon  the  lands  in  favor  of  the  appel- 
lant. 

The  cause  vsdll  therefore  be  remanded,  with  instructions  to 
the  lower  court  to  so  far  modify  the  judgment  appealed  from 
as  to  allow  the  appellant  a  superior  lien  upon  the  premises 
for  the  amount  of  taxes  paid  by.it,  with  legal  interest  from 
the  time  of  such  payment;  also  adjudging  to  the  appellant 
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any  surplus  that  may  remain  after  the  satisfaction  of  the 
respondents'  mortgage.  The  appellant  will  he  allowed  its 
costs  on  this  appeal. 

Eeavis,  C.  J.,  and  Anders  and  Dunhar,  JJ.,  concur. 

An  Assignee  of  a  Mortgage  takes  it  subject  to  all  the  defenses 
whicli  were  valid  between  the  original  parties.  This  rule  relates 
only  to  defenses  arising  out  of  the  matters  inherent  in  the  contract 
by  which  the  deed  in  question  is  evidenced  and  existing  before  it 
was  signed.  New  equities  arising  or  defenses  accruing  thereafter 
are  not  within  its  application:  Merchants'  Banlj;  v.  Weill,  163  N.  T. 
486,  79  Am.  St.  Rep.  605,  57  N.  E.  749.  He  does  not  take  it  subject 
to  the  equities  of  third  persons  of  which  he  has  no  notice:  MoCEett  v. 
Parker,  71  Minn.  139,  70  Am.  St.  Rep.  319,  73  N.  W.  850.  See,  also, 
Quimby  v.  Williams,  67  N.  H.  489,  6Si  Am.  St.  Rep.  6So,  51  Atl.  862. 
He  cannot  be  charged  with  constructive  notice  of  anything  subse- 
quent to  the  mortgage,  except  its  assignment  or  satisfaction  duly 
entered  of  record:  l^eters  v.  .Jamestown  Bridge  Co.,  5  Cal.  ;>34,  6^1 
Am.  Dec.  134.  A  mortgagee,  having  sold  the  note  secured  by  the 
mortgage,  cannot  cause  satisfaction  of  it  to  be  entered  on  the  record 
to  its  destruction  as  a  security  to  the  noteholders:  Roberts  v.  Hal- 
stead,  9  Pa.  St.  32,  49  Am.  Dec.  541.  See,  further.  Cram  v.  Cotrell, 
48  Neb.  &46,  58  Am.  St  Rep.  714,  67  N.  W.  452;  Curtis  v.  Moore,  152 
N.  Y.  159.  57  Am.  St.  Rep.  500,  46  N.  E.  168. 

An  Assignment  of  a  Mortgage  is  a  conveyance  which  should  be 
placed  on  record  in  order  to  render  it  valid  against  subsequent  en- 
cumbrancers and  purchasers:  Henniges  v.  Paschke,  9  N.  Dak.  489, 
81  Am.  St.  Rep.  588,  84  N.  W.  350;  Swasey  v.  Emerson,  168  Mass. 
118,  60  Am.  St.  Rep.  368,  and  cross-reference  note  thereto,  46  N.  E. 
42a 


NOETHWESTEBN  LUMBER  COMPANY  v.  CHEHALIS 

COUNTY. 
[25  Wash.  95,  64  Pac.  909.] 

TAXATION.— OCEAN-GOING  TITGS  registered  In  another 
state  and  owned  by  a  foreign  corporation  are  taxable  in  the  state 
where  they  have  their  situs,  and  when  they  are  engaged  in  plying 
wholly  within  the  waters  of  the  state!    (P-  748.) 

OFFICERS— COLLATERAL  ATTACK  ON  TITLE.— The  right 
of  an  assessor  to  his  office  cannot  be  collaterally  attacked  in  ao 
action  to  enjoin  the  collection  of  taxes  levied  by  him.    (p.  754.) 

S.  M.  Heath,  for  the  appellant. 

W.  H.  Ahel,  prosecuting  attorney,  for  the  respondents. 

^  EEAVIS,  C.  J.  Suit  to  enjoin  the  collection  of  taxes 
levied  upon  property  belonging  to  appellant  in  Chehalis 
county.    The  assessor  listed  and  assessed  to  appellant  some 
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reservoirs  and  lines  of  pipes  in  the  town  of  Hoquiam,  and 
also  listed  and  assessed  three  steam  tugs — the  "Traveler," 
"Astoria,"  and  "Printer."  The  complaint  states  that  the  acts 
of  the  assessor  were  invalid,  and  questions  his  right  to  his 
•*  office  as  assessor,  and  alleges  that  he  arbitrarily,  fraudu- 
lently, and  maliciously  overvalued  personalty  in  the  water- 
works; that  the  tugs  were  ocean-going  tugs,  and  in  use  wher- 
ever charters  were  available;  that  each  was  registered,  under' 
section  4319  of  the  United  States  Revised  Statutes,  at  the 
port  of  San  Francisco,  and  was  assessed  and  paid  taxes  in  the 
state  of  California;  that  plaintiff  was  a  corporation  organized 
under  the  laws  of  California  and  qualified  to  do  business  in 
the  state  of  Washington.  The  superior  court,  after  trial, 
found  substantially  the  following  facts:  That  the  tugs  "Trav- 
eler," "Astoria,"  and  "Printer"  and  the  waterworks  were  as- 
sessed at  a  fair  cash  valuation  required  by  law;  that  all  the 
property  mentioned  was  a  part  of  the  taxable  personal  prop- 
erty situate  in  Chehalis  county,  and  said  tugs,  and  each 
thereof,  were  so  blended  with  the  personal  property  in  gen- 
eral situated  in  said  county  that  it  was  impossible  to  distin- 
guish it  therefrom;  that  such  property,  and  the  whole  there- 
of, was  controlled  at  Hoquiam  by  the  resident  management  of 
the  plaintiff  corporation,  and  each  of  said  tugs  was  and  has 
been  engaged  in  plying  wholly  within  the  waters  of  this 
state.  It  concluded  that  the  tax  was  legal  and  justly  due, 
and  rendered  judgment  dismissing  the  action. 

The  material  controversy  here  is  the  validity  of  the  as- 
sessment upon  the  three  tugs.  Counsel  for  plaintiff  urges 
that,  as  these  tugs  were  registered  in  the  port  of  San  Fran- 
cisco, they  are  not  liable  to  taxation  in  this  state.  The  ques- 
tion is  not  entirely  free  from  doubt.  In  1854  the  right  to 
tax  a  vessel  engaged  in  interstate  commerce  was  considered 
by  the  supreme  court  of  the  United  States  in  Hays  v.  Pacific 
!Mail  Steamship  Co.,  17  How.  596.  The  facts  were  that  the 
steamship  company  was  incorporated  under  the  laws  of  New 
York;  that  all  the  stockholders  were  residents  and  citizens 
of  that  state ;  that  the  principal  office  for  transacting  business 
was  in  the  city  of  New  ^"^  York,  but  the  company  had  agen- 
cies in  the  cities  of  Panama,  New  Grenada,  and  San  Fran- 
cisco, California,  and  had  a  naval  yard  and  ship  yard  for  re- 
pairs at  Benicia,  California;  that  on  the  arrival  of  the  ships 
at  the  port  of  San  Francisco,  they  remained  no  longer  than 
to  land  passengers,  mail,  and  freight,  usually  done  in  a  day, 
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then  proceeded  to  Benicia  for  repairs  and  refitting  until  the 
commencement  of  the  next  voyage,  usually  some  ten  or  twelve 
days;  that  the  business  they  were  engaged  in  was  transporta- 
tion of  passengers  and  merchandise,  treasure,  and  the  "United 
States  mail  between  the  city  of  New  York  and  the  city  of 
San  Francisco,  by  way  of  Panama,  and  between  San  Fran- 
cisco and  different  ports  in  the  territory  of  Oregon;  that  the 
company  was  the  sole  owner  of  the  vessels,  and  no  portion 
of  the  interests  was  owned  by  citizens  of  California;  that  the 
vessels  were  all  ocean  steamships,  employed  exclusively  in 
navigating  the  ocean,  and  each  of  them  was  registered  at  the 
custom-house  in  New  York,  where  the  owners  resided;  that 
taxes  had  been  assessed  upon  all  the  capital  of  the  company 
represented  by  the  steamers  in  the  state  of  New  York  under 
the  laws  of  that  state;  that  the  vessels  were  assessed  in  the 
county  of  San  Francisco,  California,  and  the  suit  was  to  re- 
cover taxes  paid  under  protest.  The  tax  collector  demurred 
to  the  complaint,  and  judgment  was  given  for  the  plaintiffs. 
The  court,  in  affirming  the  judgment,  referred  to  the  fed- 
eral statutes  of  the  31st  of  December,  1792,  and  the  29th  of 
July,  1850,  which  provide  for  the  registration  of  vessels  at 
the  port  which  shall  be  at  or  nearest  the  owner,  if  there 
be  but  one,  or  if  more  than  one,  nearest  the  place  where  the 
husband  or  the  acting  and  managing  owner  usually  resides, 
and  also  the  provision  for  the  recording  of  bills  of  sales,  mort- 
gages, and  conveyances  in  the  office  of  ^^  the  collector  of  cus- 
toms where  the  vessel  is  registered  or  enrolled,  and  observed: 
"These  provisions,  and  others  that  might  be  referred  to,  very 
clearly  indicate  that  the  domicile  of  a  vessel  that  requires  to 
be  registered,  if  we  may  so  speak,  or  home  port,  is  the  port 
at  which  she  is  registered  and  which  must  be  the  nearest  to 
the  place  where  the  owner  or  owners  reside.'* 

In  speaking  of  the  vessels  it  was  said :  "They  are  thus  en- 
gaged in  the  business  and  commerce  of  the  country,  upon  the 
highway  of  nations,  touching  at  such  ports  nnd  places  as  these 
great  interests  demand,  and  which  hold  out  to  the  owners 
sufficient  inducements  by  the  profits  realized  or  expected  to 
be  realized.  And  so  far  as  respects  the  ports  and  harbors 
within  the  United  States,  they  are  entered^  and  cargoes  dis- 
charged or  laden  on  board,  independently  of  any  control  over 
them,  except  as  it  respects  such  municipal  and  sanitary  regu- 
lations of  the  local  authorities  as  are  not  inconsistent  with  the 
constitution  and  laws  of  the  general  government,  to  which 
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belongs  the  regulation  of  commerce  with  foreign  nations  and 
between  the  states Besides,  whether  the  vessel,  leav- 
ing her  home  port  for  trade  and  commerce,  visits  in  the  course 
of  her  voyage  or  business  several  ports,  or  confines  her  opera- 
tions in  the  carrying  trade  to  one,  are  questions  that  will 
depend  upon  the  profitable  returns  of  the  business,  and  will 
furnish  no  more  evidence  that  she  has  become  a  part  of  the 
personal  property  within  the  state  and  liable  to  taxation  at 
one  port  than  at  the  others.  She  is  within  the  jurisdiction 
of  all  or  any  one  of  them  temporarily,  and  for  a  purpose 
wholly  excluding  the  idea  of  permanently  abiding  in  the  state, 
or  changing  her  home  port." 

Again,  in  Morgan  v.  Parham,  16  Wall.  471,  the  facts  were 
that  a  vessel,  the  "Frances,*'  was  brought  to  Mobile,  Alabama, 
which  was  duly  registered  at  the  port  of  New  York,  under  the 
ownership  of  the  plaintiff,  according  to  the  acts  of  Congress. 
The  plaintiif  was,  and  had  since  remained,  a  citizen  of  New 
York,  and  the  vessel  was  the  ®®  property  of  the  plaintiff. 
The  vessel  was  assessed  as  personal  property  in  the  city  of 
Mobile.  The  tax  remaining  unpaid,  the  vessel  was  seized  by 
the  collector  of  the  city.  The  owner  brought  an  action  for 
trespass  against  the  collector  for  such  seizure,  and  the  col- 
lector justified  by  virtue  of  his  tax  warrant.  The  vessel  was 
brought  to  Mobile  in  1865,  From  that  time  until  1870  it  had 
•been  employed  as  a  coasting  steamer  between  Mobile  and  New 
Orleans.  In  January,  1867,  the  vessel  was  regularly  enrolled 
at  the  custom-house  by  her  master  as  a  coaster,  and  license 
was  issued  in  1868  and  1869  as  a  coaster,  and  the  "Frances'* 
was  one  among  several  of  a  daily  line  of  steamers  plying  be- 
tween Mobile  and  New  Orleans.  The  captain  of  the  vessel 
was  a  resident  of  Mobile,  and  the  agent  conducting  the  busi- 
ness of  the  vessel  at  Mobile  was  resident  there,  occupying  an 
t)ffice  for  such  business,  and  paid  the  persons  who  assisted 
him,  but  was  under  the  control  of  his  superior  agent,  residing 
in  New  Orleans,  who  employed  and  paid  the  captain.  A 
wharf  and  office  in  Mobile  were  occupied  for  the  use  of  the 
vessels.  They  transported  the  mails,  freight,  and  passengers 
i)etween  Mobile  and  New  Orleans.  The  court  held  the  tax 
was  invalid,  and^  said :  "The  fact  that  the  vessel  was  physi- 
cally within  the  limits  of  the  city  of  Mobile  at  the  time  the 
tax  was  levied  does  not  decide  the  question.  Thus,  if  a 
traveler  on  that  day  had  been  passing  through  that  city  in  his 
•private  carriage,  or  an  emigrant  with  his  worldly  goods  on  a 
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wagon,  it  is  not  contended  that  the  property  of  either  of  these 
persons  would  be  subject  to  taxation  as  property  within  the 
city.  It  is  conceded  by  the  respective  counsel  that  it  would 
not  have  been.  On  the  other  hand,  this  vessel,  although  a 
vehicle  of  commerce,  was  not  exempt  from  taxation  on  that 
score.  A  steamboat  or  a  post-coach  engaged  in  a  local  busi- 
ness within  a  state  may  be  subject  to  local  taxation,  although 
it  carry  the  ^*^  mail  of  the  United  States.  The  commerce 
between  the  states  may  not  be  interfered  with  by  taxation  or 
other  interruption,  but  its  instruments  and  vehicles  may  be. 
It  is  not,  therefore,  upon  this  principle  that  we  are  to  decide 

the  case The  imposition  in  this  class  of  cases  was  a 

tax  upon  the  use  of  the  public  waters  of  the  country,  and 
tended  immediately  to  interfere  with  and  to  obstruct  the  com- 
merce between  the  states.  In  the  instance  before  us  the  tax 
was  upon  a  vessel  at  the  wharf.  It  was  in  this  respect  as 
if  a  tax  had  been  laid  upon  lumber  or  cotton  lying  on  the  dock 
at  Mobile.  This  vessel  was  o\\Tied  by  and  employed  in  the 
service  of  a  resident  of  the  state  of  New  York.  It  was 
primarily  and  presumptively  taxable  under  the  authority  of 
that  state,  and  of  that  state  only." 

And  again  the  court  concludes:  "It  is  the  opinion  of  the 
court  that  the  state  of  Alabama  had  no  jurisdiction  over  this 
vessel  for  the  purpose  of  taxation,  for  the  reason  that  it  had 
not  become  incorporated  into  the  personal  property  of  that 
state,  but  was  there  temporarily  only,  and  that  it  was  engaged 
in  lawful  commerce  between  the  states,  with  its  situs  at  the 
home  port  of  New  York,  where  it  belonged  and  where  its 
owner  was  liable  to  be  taxed  for  its  value.'* 

It  is  also  said  that  it  was  immaterial  whether  the  steamer, 
the  "Frances,**  was  actually  taxed  in  New  York  or  not;  she 
was  liable  to  taxation  there. 

Again,  in  Moran  v.  New  Orleans,  112  U.  S.  69,  5  Sup.  Ct. 
Rep.  38,  a  municipal  ordinance  of  the  city  of  New  Orleans 
to  establish  the  rate  of  license  for  professions,  callings,  and 
other  business,  which  assessed  and  directed  to  be  collected 
from  persons  owning  and  running  towboats  to  and  from  the 
Gulf  of  Mexico  and  the  city  of  New  Orleans  was  adjudged  to 
be  a  regulation  of  commerce  among  the  states  and  invalid. 
It  will  be  observed  that  the  first  two  cases  seem  to  put  the 
invalidity  of  the  tax  upon  the  ground  of  an  interference  with 
commerce  among  the  ****  states,  the  regulation  of  which  is 
exclusively  with  Congress;  and  in  each  instance  the  vessels 
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were  engaged  in  interstate  commerce,  and  were  only  tempo- 
rarily in  the  port  where  the  tax  was  attempted  to  be  levied. 
We  have  been  unable  to  find  any  adjudication  of  the  supreme 
court  of  the  United  States  specifically  determining  thfit  the 
registry  of  the  vessel  conclusively  fixes  its  situs.  The  registry 
is  presumptive  evidence  of  such  situs.  Counsel  have,  how- 
ever, referred  us  to  an  authority  (Roberts  v.  Township  of 
Charlevoix,  60  Mich.  197,  26  N.  W.  878)  which  seems  to  de- 
termine that  a  vessel  enrolled,  licensed,  or  registered  under 
the  United  States  navigation  laws  does  not,  by  engaging  in 
business  within  a  state,  become  subject  to  its  taxing  power 
if  the  owner  is  a  nonresident.  Again,  in  the  case  of  Johnson 
V.  De  Bary-Baya  Merchants*  Line,  37  Fla.  499,  19  South.  640, 
the  facts  were  that  the  vessel  was  owned  by  a  corporation 
of  New  York,  with  its  headquarters  and  chief  oflfice  in  the  city 
of  New  York,  and  was  duly  registered  in  the  custom-house 
at  that  port,  and  a  tax  had  been  regularly  levied  upon  it  in 
Now  York.  The  New  York  corporation  maintained  a  line 
ol  boats  on  St.  John's  river  for  a  portion  of  the  year,  engaged 
in  the  business  incident  to  steamboats  plying  upon  a  river; 
but  at  different  times  the  vessels  went  to  any  other  waters 
which  supported  profitable  engagements,  and  were  engaged 
upon  waters  in  other  states.  It  was  adjudged  that  the  state 
of  Florida  could  not  levy  a  tax  upon  the  vessels,  the  court 
observing:  "Under  the  admitted  facts  of  this  case  we  are  of 
the  opinion  that  the  vessels  of  the  appellee  were  not  subject 
to  taxation  in  Duval  county.  The  vessels  were  owned  by  a 
New  York  corporation,  and  had  acquired  a  situs  in  that  statv- 
by  being  duly  registered  in  the  port  of  New  York,  ^'^^  the 
nearest  to  the  residence  of  the  owner,  and  were  engaged  in 
commerce  in  that  state,  where,  it  is  conceded,  the  most  profit- 
able employment  could  be  procured  for  them.  The  mere  fact 
of  being  employed  in  interstate  commerce  would  not  exempt 
them  from  taxation,  and  we  do  not  say  that  registration  in 
a  foreign  port  and  nonresident  ownership  should  control  abso- 
lutely, but  such  ownership  and  registration  render  them 
primarily  and  presumptively  taxable  only  in  their  home  port.'* 
But  in  the  well-considered  case  of  National  Dredging  Co. 
V.  State,  99  Ala.  462,  12  South.  720,  the  facts  were  that  the 
dredging  company  was  a  Delaware  corporation,  and  the  tug- 
boat was  registered  at  Wilmington,  Delaware,  and  afterward 
was  in  Mobile  Bay  for  a  long  time,  engaged  in  dredging  in 
connection  with  other  scows  and  machinery  owned  by  the  same 
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company.  The  contract  for  dredging  was  with  the  govern- 
ment of  the  United  States.  The  court  observed  of  the  tug- 
boat "Curtis":  "A  special  consideration  is  advanced  in  sup- 
port of  its  nontaxability.  It  is  a  sea-going  vessel,  propelled 
by  steam,  and  is  entitled  to  registry  under  statutes  of  tlie 
United  States  at  the  port  of  its  owner's  domicile.  As  a  matter 
of  fact,  it  is  registered  at  the  custom-house  in  the  city  of  Wil- 
mington, Delaware.  On  this  the  contention  is,  that  that  being 
home,  it  cannot  be  taxed  elsewhere.  There  are  many  cases 
which  hold  that  such  vessel,  engaged  in  commerce  between  its 
home  port  and  others,  or  even  wholly  between  other  ports 
than  that  of  its  registry,  can  be  taxed  only  at  the  port  of 
registry.  It  is  not  our  purpose  to  question  these  decisions; 
it  is  not  necessary  that  we  should.  They  all  proceed  upon 
the  theory  that  vessels  thus  engaged  are  never  in  foreign 
jurisdiction  except  temporarily,  and  as  an  incident  to  the  com- 
merce to  which  they  are  devoted,  and  hence  that  they  do  not 
and  cannot  acquire  a  situs  in  foreign  ports  for  the  purposes  of 
taxation;  they  do  not  become  incorporated  with  the  property 
of  other  states  and  countries  which  they  touch  intermittently, 
are  never  indefinitely  there,  and  ^***  their  business,  the  work 
they  perform,  the  uses  to  which  they  are  put,  are  not  done  and 
performed  within,  and  are  not  local  to,  the  foreign  state  or 
country."  And  the  court  concludes:  "The  question,  indeed, 
is  at  last  one  of  situs  in  fact,  and  where  this  is  shown  neither 
foreign  registry  nor  foreign  ownership  is  of  any  consequence." 

Sound  reasons  exist  for  the  right  of  the  state  to  tax  these 
vessels  that  are  permanently  here  transacting  local  business. 
They  receive  the  full  protection  of  the  local  government,  and, 
if  mere  registry  in  another  port  is  conclusive  against  the  right 
to  tax  here,  a  boat  can  operate  in  our  local  waters,  confined 
entirely  to  local  business,  and,  if  owned  elsewhere,  may  evade 
all  taxation  in  this  state.  Such  construction  should  not  be 
adopted  unless  imperatively  demanded  by  superior  authority. 
Under  the  revenue  law  of  this  state,  personal  property  is  taxed 
at  its  situs,  and  without  reference  to  the  residence  of  the 
owner. 

We  have  examined  the  evidence  in  the  record  upon  the 
exception  made  to  the  findings  of  the  superior  court  and  fully 
coincide  with  the  findings.  The  evidence  discloses  that  for 
from  four  to  seven  years  the  three  tugs  have  been  at  Hoquiam, 
in  Chehalis  county;  that  their  business  has  been  towing  in  the 
waters  of  Gray's  and  Willapa  Harbors  in  this  state;  that  the 
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corporation  plaintiff,  for  some  fifteen  years  last  past,  has 
owned  and  operated  large  sawmills,  owns  large  areas  of  timber 
lands,  and  has  manufactured  from  twenty  to  thirty  million 
feet  of  lumber  annually;  that  these  tugs  tow  vessels  usually 
from  Hoquiam  through  the  harbor  to  the  ocean;  that  all  con- 
tracts of  towage  are  made  by  the  captains  of  the  respective 
tugs,  who  reside  at  Hoquiam;  that  the  crews  reside  there; 
that  the  assistant  secretary  and  manager  of  the  company 
resides  *®*  there;  that  all  accounts  are  rendered  to  him 
there;  that  the  captains  and  crews  are  paid  there,  and  the  only 
absences  of  the  tugs  from  these  harbors  shown  by  the  record 
have  been  for  the  purpose  of  repairs.  They  appear  to  have 
been  used  for  all  these  years  as  appurtenant  to,  and  a  part  of, 
the  lumbering  plant  and  business  of  the  plaintiff  in  Chehalis 
county.  Upon  these  facts,  we  conclude  that  the  situs  in  fact 
of  the  three  tugs  is  in  Chehalis  county,  and  that  there  was  a 
valid  assessment  levied  upon  their  value.  The  objection  to 
the  assessment  upon  the  pipe-lines  and  reservoirs  has  been 
considered,  and  we  are  not  inclined  to  disturb  the  conclusion 
of  the  superior  court  upon  such  assessment.  We  do  not  think 
the  objection  to  the  right  of  the  officer  who  made  the  assess- 
ment to  his  office  can  be  made  here.  The  record  shows  that 
he  was  certainly  a  de  facto  assessor,  exercising  properly  all 
the  functions  of  the  office. 
The  judgment  is  affirmed. 

Dunbar,  Fullerton  and  Anders,  JJ.,  concur. 


If  a  Vessel  is  Re^larly  Employed  in  one  state,  though  registered 
at  the  port  of  the  owner's  domicile  in  another  state,  it  is  taxable 
In  the  former.  When  situs  is  shown,  neither  foreign  registery  nor 
foreign  ownership  is  of  consequence:  See  the  monographic  note  to 
Buck  V.  Miller,  62  Am.  St.  Rep.  472. 

The  Title  of  an  Officer  de  facto  is  not  subject  to  collateral  attack: 
State  v.  Barnard,  67  N.  H.  222,  68  Am.  St.  Rep.  648,  29  Atl.  410; 
In  re  Corum,  62  Kan.  271,  84  Am.  St.  Rep.  382,  62  Pac.  661;  Jewell 
V.  Gilbert,  64  N.  H.  13,  10  Am.  St  Eep.  357,  6  Ati.  80. 
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GEOVELAND    IMPROVEMENT    COMPANY   v.   FARM- 
ERS' SUPPLY  COMPANY. 
[25  Wash.  344,  65  Pac.  529.] 

CONVERSION— EVIDENCE.— If  a  corporation  sues  for  the 
conversion  of  a  crop,  and  the  defendant  puts  in  evidence  a  lease 
from  plaiutifiC  to  him  of  tlie  land,  upon  which  the  crop  is  grown, 
evidence  is  admissible  in  rebuttal  to  show  that  the  corporate  offi- 
cers executing  the  lease  were  intruders  in  office,  and  executed  the 
lease  without  authority,  and  with  knowledge  of  that  fact  by  the  de- 
fendant,   (p.  756.) 

RECEIVERS— RATIFICATION  OB^  INVALID  CONTRACT. 
The  acceptance  by  a  receiver  of  rents  reserved  under  an  invalid 
lease  does  not  amount  to  a  ratification  thereof,  if  he  has  no  Isnowl- 
edge  of  the  material  facts  and  circumstances,     (p.  756.) 

A.  W.  Buddress  and  George  C.  Hatch,  for  the  appellant. 

Trumbull  &  Trumbull,  for  the  respondent. 

344  FULLERTON,  J.  This  was  an  action  of  conversion, 
originally  begun  by  the  Groveland  Improvement  Company,  a 
corporation,  as  plaintiff,  against  the  respondent,  to  recover 
the  value  of  a  certain  quantity  of  hay  which  it  alleged  the 
respondent  had  unlawfully  taken  and  carried  away  to  the 
damage  of  the  plaintiff.  The  complaint  was  in  the  usual 
form.  The  answer  was  a  general  denial.  After  issue  joined, 
one  H.  M.  Fisher  was  appointed  receiver  of  the  plaintiff  cor- 
poration, and  was  thereafter  substituted  as  *'*'*  plaintiff.  On 
the  trial  of  the  action,  after  the  appellant  had  introduced 
evidence  tending  to  prove  a  prima  facie  case,  the  respondent 
introduced  in  evidence  a  written  lease,  purported  to  have 
been  executed  by  the  Groveland  Improvement  Company  to 
the  respondent,  leasing  to  it  certain  lands  for  a  term  of  eleven 
months ;  also  evidence  showing  that  the  hay  in  controversy 
had  been  grown  upon  the  leased  lands  during  the  term  of  the 
lease,  and  that  it  was  a  part  of  the  income  from  the  property, 
which  inured  to  it  by  the  conditions  of  the  lease.  It  also 
showed  that  the  receiver,  subsequent  to  his  appointment,  had 
received  from  respondent  a  part  of  the  rental  reserved  by  the 
terms  of  lease.  In  rebuttal,  the  appellant  offered  evidence 
tending  to  show  that  the  respondent  had  taken  possession  of 
the  leased  lands  over  the  protest  of  the  duly  elected  officers  of 
the  Groveland  Improvement  Company,  who  had  authority 
to  manage  its  affairs  and  transact  its  business;  that  the  lease 
upon  which  the  respondent  relied  was  executed  by  persons 
who  had  without  lawful  right,  and  by  force  and  fraud,  in- 
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tnided  themselves  into  the  offices  of  that  corporation  and 
usurped  the  functions  of  its  lawful  officers,  and  that  the  re- 
spondent's manager  was  one  of  such  persons;  that  these  per- 
sons had  been  ousted  from  the  offices  they  had  usurped  by  the 
judgment  of  the  court,  and  that  proceedings  therefor  had  been 
begun  and  notice  thereof  served  upon  the  respondent's  man- 
ager prior  to  the  time  of  the  purported  execution  of  the  lease; 
and^  further,  that  the  rental  paid  to  the  receiver  was  received 
by  him  without  knowledge  that  the  present  action  was  pend- 
ing, or  that  there  was  a  dispute  as  to  the  respondent's  rights 
under  the  lease.  The  trial  court  refused  to  permit  this  evi- 
dence to  go  to  the  Jury,  whereupon  the  appellant  rested.  The 
court  then  entered  an  order  discharging  the  jury,  and  directed 
judgment  for  the  respondent. 

^^•^  In  our  opinion,  the  trial  court  erred  in  rejecting  the 
evidence  proffered  in  rebuttal.  If  it  be  true  that  the  lease 
upon  which  the  respondent  relied  was  executed  in  the  name 
of  the  Groveland  Improvement  Company  by  persons  who  had 
unlawfully  intruded  into  its  offices,  and  the  respondent  had 
knowledge  of  that  fact  when  it  accepted  the  lease,  such  lease 
would  afford  it  no  protection;  it  would  be  a  mere  trespasser 
upon  the  lands  described  in  the  lease,  and  liable  to  the  appel- 
lant for  the  value  of  the  hay  which  it  took  and  converted  to 
its  own  use.  The  rule  that  third  persons  dealing  with  de 
facto  officers  of  a  corporation  are  protected  in  such  dealings 
has  no  application.  The  rule  is  designed  for  the  protection 
of  innocent  third  persons,  who  have  dealt  with  such  officers 
without  knowledge  of  their  true  character.  But  here  the  evi- 
dence offered  tended  to  show  that  the  manager  of  the  respond- 
ent, who  represented  it  in  the  making  of  the  lease,  was  one  of 
the  persons  intruding  into  the  offices  of  the  corporation  which 
purported  to  execute  the  lease;  and,  as  he  had  knowledge  of 
the  lack  of  authority  of  the  intruders  to  represent  the  corpo- 
ration, his  knowledge  must  be  imputed  to  the  respondent. 

Nor  did  the  acceptance  by  the  receiver  of  a  part  of  the 
rental  reserved  in  the  lease  amount  to  a  ratification.  Aside 
from  his  lack  of  power  to  ratify  it,  without  the  consent  of  the 
court  appointing  him,  knowledge  of  all  the  material  facts  and 
circumstances  is  essential  to  an  effective  ratification.  This 
the  appellant  offered  to  show  the  receiver  did  not  have. 

The  judgment  appealed  from  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Eeavis,  C.  J.,  and  Dunbar,  Anders,  and  White,  JJ.,  concur. 
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The  Acts  of  De  Facto  Officers  of  a  private  corporation  are  valid 
as  to  the  public  and  third  persous:  Zearfoss  v.  Farmers'  etc.  Insti- 
tute of  Northampton  Co.,  154  Pa.  St.  449,  35  Am.  St  Rep.  848,  2t> 
Atl.  211.  A  party  in  possession  of  an  office  in  a  corporatian  is  pre- 
sumed regularly  elected  and  entitled  to  hold  it:  State  v.  Kupferle 
44  Mo.  154,  100  Am.  Dec.  2<>5. 

Batification  of  a  Transaction  must  be  with  knowledge  of  the 
facts:  Bierman  v.  City  Mills  Co.,  151  N.  Y.  482,  56  Am.  St.  Rep. 
035,  45  N.  E.  8n6;  Easton  v.  Somerville,  111  Iowa,  164,  82  Am.  St 
Rep.  502,  82  N.  W.  475. 


KALB  V.  GERMAN  SAYINGS  AND  LOAN  SOCIETY. 

[25  Wash.  349,  65  Pac.  559.] 

JUDGMENTS— COI.IiATERAL  ATTACK.— If,  after  Judg- 
ment in  a  suit  to  quiet  title  that  defendant  has  no  interest  in  cer- 
tain lands,  he  brings  an  action  seeking  to  have  himself  decreed 
a  cotenant  therein,  such  action  is  a  collateral  attack  upon  the  prior 
judgment,  and  cannot  be  maintained,     (p.  759.) 

ACTIONS  AGAINST  MINORS— SUFFICIENCY  OP  SUM- 
MONS.—If  the  statute  provides  that  in  an  action  against  a  minor 
summons  shall  be  served  by  delivei-ing  a  copy  to  such  minor  per- 
sonally, and  also  to  his  father,  mother,  or  guardian,  service  of  sum- 
mons upon  the  mother  of  the  minor  defendant,  directed  to  her  as 
such  mother  only,  and  directing  her  to  appear  and  defend  the  action, 
together  with  personal  service  upon  the  minor,  is  a  sufficient  com- 
pliance with  the  statute,     (p.  762.) 

JUDGMENTS— PRBSUMPTIONS.-Every  fact  not  negatived 
by  the  record  is  presumed  in  favor  of  the  support  of  a  judgment 
of  a  court  of  general  jurisdiction,     (p.  763.) 

JUDGMENTS— PRESUMPTION— SERVICE.— If  a  judgment 
of  a  court  of  general  jurisdiction  recites  that  service  of  summons 
was  duly  made,  it  must  be  presumed  that  that  fact  appeared  to 
the  court  by  competent  proof,    (p.  763.) 

EJECTMENT— PLEADING.— A  complaint  In  an  action  to 
quiet  title  alleging  possession  of  the  premises  in  the  plaintiff,  nnd 
title  In  fee  In  him,  and  that  defendant  claimed  an  estate  or  interest 
therein  adverse  to  him,  is  sufficient  to  give  the  court  jurisdiction 
of  the  subject  matter,  for  the  purpose  of  determining  such  claim, 
(p.  763.) 

JUDGMENTS— TRIAIi  AT  CHAMBERS.— A  judgment  In 
ejectment  Is  not  void  for  the  reason  that  It  recites  that  the  cause 
came  on  for  hearing  before  a  judge  at  chambers,  when  the  trial 
of  and  judgment  in  such  action  at  chambers  Is  expressly  authorized 
by   statute,    (p.   763.) 

JUDGMENTS— COLLATERAL  ATTACK— EVIDENCE— In 
a  collateral  attack  xipon  a  judgment  against  a  minor,  evidence  that 
no  notice  of  the  time  or  place  of  trial  was  given  to  his  guardian  ad 
litem  Is  not  admissible  to  oust  the  court  of  Jurisdiction,  (pp.  764^ 
765.) 

Gleeson  &  Stayt,  for  the  appellant. 

Happy  &  Hindman,  for  the  respondents. 
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***  MOUNT,  J.  William  and  Sarah  Dennis  were  married 
on  July  2,  1878.  In  1879,  a  son,  Herbert,  was  born  to  them. 
In  1882,  J.  M.  Glover  and  wife,  who  were  the  owners  of  the 
west  half  of  lot  3,  in  block  17,  of  the  resurvey  and  addition 
to  Spokane  Falls,  Washington,  sold  the  said  property  to  said 
Sarah  Dennis.  In  1884,  William  Dennis  died  intestate,  leav- 
ing: his  widow  and  son,  Herbert,  as  only  heirs.  In  1884,  after 
th.  fleath  of  her  husband,  Sarah  Dennis,  a  widow,  sold  the  said 
realty  to  Henry  French.  In  1889,  said  French  brought  an 
action  in  the  superior  court  of  Spokane  county  to  quiet  his 
title  against  the  claim  of  said  minor,  Herbert  Dennis.  Ser- 
vice of  summons  was  had  upon  said  Herbert  and  his  mother. 
Thereafter  a  guardian  ad  litem  was  appointed  and  appeared 
in  said  action,  but  did  not  in  his  answer  set  forth  the  interest 
of  said  minor,  but  submitted  'Tiis  rights  and  interests  .... 
to  the  tender  consideration  of  this  honorable  court,  and  prays 
strict  proof  of  the  matters  alleged  in  plaintiff's  complaint.'* 
The  court  upon  the  trial  found  that  said  Herbert  had  no  inter- 
est in  the  said  property,  and  that  Sarah  Dennis,  at  the  time 
she  sold  said  property,  had  title  in  fee  in  her  own  separate 
right,  and  entered  a  decree  accordingly  quieting  title  in  said 
French.  The  respondents  on  this  appeal  are  the  successors 
in  interest  of  said  French.  This  action  ^^^  was  brought  in 
the  lower  court  by  C.  S.  Kalb,  as  general  guardian  of  Herbert 
Dennis,  against  the  respondents,  claiming  to  be  a  tenant  in 
common  of  said  property,  and  praying  to  be  so  decreed.  Upon 
a  trial  the  court  found  for  defendants,  and  that  the  judgment 
above  referred  to  in  French  v.  Dennis  was  and  is  a  valid  judg- 
ment and  decree,  unreversed  and  in  full  force  and  effect,  and 
entered  judgment  for  defendants.     Plaintiff  appeals. 

It  will  be  readily  observed  that  this  is  not  an  action  to  set 
aside  the  judgpnent  in  French  v.  Dennis,  but  one  seeking  to 
have  Herbert  Dennis,  the  defendant  in  that  action,  declared 
to  have  an  interest  in  said  property,  notwithstanding  a  judg- 
ment declaring  he  has  no  interest.  It  is  well,  therefore,  to  de- 
termine at  the  outset  whether  this  action  is  a  direct  or  col- 
lateral attack  upon  that  judgment.  No  mention  of  the  judg- 
ment in  French  v.  Dennis  is  made  in  the  complaint  herein. 
The  answer,  after  denying  all  the  allegations  in  the  complaint, 
sets  up  the  judgment  as  a  bar  to  plaintiff's  right  of  recovery, 
even  if  he  ever  had  any  interest  in  the  property.  The  reply, 
after  denying  the  allegations  of  the  answer,  sets  out  facts 
•which  plaintiff  claims  invalidated  the  said  judgment.    Van- 
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fleet,  in  his  work  on  Collateral  Attack,  at  section  3,  says :  "A 
collateral  attack  on  a  judicial  proceeding  is  an  attempt  to 
avoid,  defeat,  or  evade  it,  or  to  deny  its  force  and  effect  in 
some  manner  not  provided  by  law When  a  judicial  or- 
der, judgment,  or  proceeding  is  offered  in  evidence  in  another 
proceeding,  an  objection  thereto  on  account  of  judicial  errors 
is  a  collateral  attack.  Familiar  instances  are  where  a  person 
relies  on  a  judgment  as  a  justification  for  a  trespass  ....  or 
to  show  his  right  or  title  in  ...  .  ejectment,  trespass  to  try 
title,  or  suit  to  quiet  title.  "Kiat  the  objection  to  the  judg- 
ment for  judicial  errors  in  such  cases  is  a  collateral  attack,  the 
cases  all  agree":  Black  on  Judgments,  sec.  252;  Morrill  v. 
Morrill,  20  Or.  96,  25  Pac.  362,  23  Am,  St.  ^53  R^p.  95;  Fin- 
ley  V.  Houser,  22  Or.  562,  30  Pac.  494;  Kizer  v.  Caufield,  17 
Wash.  417,  49  Pac.  1064. 

Under  all  the  authorities,  this  action  is,  and  must  of  neces- 
sity be,  a  collateral  attack  upon  the  judgment  in  French  v. 
Dennis,  and  must  be  so  treated.  It  is  so  treated  by  appellant 
because  his  whole  argument  on  this  appeal  is  directed  to  show 
that  the  court  erred  in  admitting  the  judgment  in  French  v. 
Dennis  in  evidence  in  this  case,  upon  the  ground  that  said 
judgment  is  void.  With  this  point  determined,  we  proceed  to 
examine   errors   alleged. 

It  is  contended  on  the  part  of  appellant  that  the  court  ren- 
dering judgment  in  French  v.  Dennis  had  no  jurisdiction  of 
the  person  of  defendant,  who  was  a  minor.  The  law  in  refer- 
ence to  commencing  civil  actions  in  force  in  1889 — the  time 
that  action  was  commenced — was  as  follows : 

"Section  1.  That  civil  actions  in  the  several  district  courts 
of  this  territory  may  be  commenced  by  filing  a  complaint  and 
issuing  summons  signed  by  the  clerk  of  the  court  and  under 
the  seal  of  the  court  substantially  as  follows: 

"'Territory  of  Washington,  ) 
County  of .  ) 

(Here  insert  names  of 

parties  plaintiff  and 

defendant.) 

**  *To  the  above-named  defendant :  You  are  hereby  requested 
to  appear  in  the  district  court  of  the  judicial  dis- 
trict, holding  terms  at ,  within  twenty  days  after  the 

service  of  this  summons,  exclusive  of  the  day  of  service,  if 
served  in  the  above  county,  if  not  served  in  said  county,  but 
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in  said  district,  in  thirty  days,  if  served  in  any  other  judicial 
district  in  the  territory  in  forty  days,  and  answer  the  com- 
plaint of  the  above-named  plaintiff  now  on  file  in  the  office 
of  the  clerk  of  said  court,  and  unless  you  so  appear  and  an- 
swer, the  same  will  be  taken  as  confessed  and  the  prayer 
thereof  granted. 

864  "^Witness  my  hand  and  the  seal   of  said  court  this 
• day  of ,  18 . 


« 'Clerk  of  said  Court/  » 
"Sec.  4.  The  summons  shall  be  served  by  delivering  a  copy 
thereof,  as  follows:  ....  If  against  a  minor  under  the  age 
of  fourteen  years,  to  such  minor  personally,  and  also  to  his 
father,  mother,  guardian,  or  if  there  are  none  within  this  ter- 
ritory, then  to  any  person  having  the  care  or  control  of  such 
minor,  or  with  whom  he  resides,  or  in  whose  service  he  is  em- 
ployed, if  such  there  be" :  Laws  1887-88,  pp.  24,  25. 

The  summons  served  upon  Herbert  Dennis,  who  was  then  a 
minor  under  the  age  of  fourteen  years,  with  the  return  there- 
to, was  as  follows: 

'Territory  of  Washington,    ^ 

So* 


County  of  Spokane. 


■■! 


**In  the  district  court  of  the  territory  of  Washington,  in  and 
for  the  fourth  judicial  district  thereof,  holding  terms  at 
Spokane  Falls,  Spokane  county,  in  said  territory. 

'^ENKY  FRENCH, 

Plaintiff, 

V. 

HERBERT  L.  DENNIS, 
Defendant. 

"To  the  above-named  defendant: 

'TTou  are  hereby  requested  to  appear  in  the  district  court 
of  the  fourth  judicial  district,  holding  terms  at  Spokane  Falls, 
wilhin  twenty  days  after  the  service  of  this  summons,  ex^ 
elusive  of  day  of  service  if  served  in  the  above  county;  if  not 
served  in  the  above  county,  but  in  said  district,  in  thirty  days; 
if  served  in  any  other  judicial  district  of  said  territory,  in 
forty  days;  and  answer  the  complaint  of  the  above-named 
plaintiff,  now  on  file  in  the  office  of  the  clerk  of  said  court, 
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and,  unless  you  so  appear  and  answer,  the  same  will  be  taken 
as  confessed  and  the  prayer  thereof  granted. 

"Witness  my  hand  and  the  seal  of  this  court  this  28th  day 
of  May,  1889. 

"[Seal]  HAEEY  A.  CLAEK, 

"Clerk  of  said  Court, 
**By  A.  S.  JOHJTSTON, 
"Deputy. 
"A.  K.  McBEOOM, 
"Attorney  for  Plaintiff. 


355  "Territory  of  Washington,) 


County  of  Spokane. 


*T,  E.  H.  Hinchliff,  sheriff  of  Spokane  county,  Washington 
territory,  do  hereby  certify  that  I  served  the  within  summons 
on  the  within-named  defendant,  Herbert  L.  Dennis,  in  Spo- 
kane county,  Washington  territory,  on  the  6th  day  of  June, 
A.  D.  1889,  by  then  and  there  delivering  to  said  defendant 
personally  a  copy  of  said  summons. 

"E.  H.  HINCHLIFF, 
"Sheriff  of  Spokane  County,  W.  T. 
"By  F.  K.  PUGH, 

"Deputy." 
The  summons  served  upon  Sarah  Dennis,  mother  of  said 
defendant,  is  as  follows: 

"TeiTitory  of  Washington, ) 
County  of  Spokane.         ) 

"In  the  district  court  of  the  territory  of  Washington,  in  and 
for  the  fourth  judicial  district  thereof,  holding  terms  at 
Spokane  Falls,  Spokane  county,  in  said  territory. 

**HENEY  FEENCH, 

Plaintiff, 

V. 

HEEBEET  L.  DENNIS, 

Defendant.  ^ 

"To  Sarah  Dennis,  mother  of  Herbert  L.  Dennis: 

"You  are  hereby  requested  to  appear  in  the  district  court 
of  the  fourth  judicial  district,  holding  terms  at  Spokane  Falls, 
within  twenty  days  after  the  service  of  this  summons,  ex* 
elusive  of  day  of  service  if  served  in  the  above  county;  if  not 
•erved  in  the  above  county,  but  in  said  district,  in  thirty  days; 


I. 


''  !"• 
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if  served  in  any  other  judicial  district  of  said  territory,  in 
forty  days;  and  answer  the  complaint  of  the  ahove-named 
plaintiff,  now  on  file  in  the  office  of  the  clerk  of  said  court, 
and,  unless  you  so  appear  and  answer,  the  same  will  be  taken 
as  confessed  and  the  prayer  thereof  granted. 

"Witness  my  hand  and  the  seal  of  this  court  this  28th  day 
of  May,  1889. 
"[Seal]  HARRY  A.  CLARK, 

"Clerk  of  said  Court, 
«*By  A.  S.  JOHNSTON, 
"Deputy. 
"A.  K.  McBROOM, 
"Attorney  for  Plaintiff. 

■*^  "Territory  of  Washington, 
County  of  Spokane. 

*T,  E.  H.  Hinchliff,  sheriff  of  Spokane  county,  Washington 
territory,  do  hereby  certify  that  I  served  the  within  summons 
on  the  within-named  Sarah  Dennis,  mother  of  Herbert  L.  Den- 
nis, in  Spokane  county,  Washington  territory,  on  the  6th  day 
of  June,  A.  D.  1889,  by  then  and  there  delivering  to  said  Sarah 
Dennis  personally  a  copy  of  said  summons. 

"E.  H.  HINCHLIFF, 
"Sheriff  of  Spokane  County,  W.  T. 
"By  F.  K.  PUGH, 

"Deputy.** 

It  will  be  noticed  that  the  only  difference  between  the  copy 
eerved  on  the  minor  and  the  one  served  on  his  mother  is  that 
the  former  runs,  "To  the  above-named  defendant,"  while  the 
latter  runs,  "To  Sarah  Dennis,  mother  of  Herbert  L.  Dennis,**' 
The  statute  did  not  provide  a  form  of  summons  which  must 
have  been  followed  absolutely,  but  the  form  provided  should 
have  been  substantially  followed.  It  was  evidently  the  inten- 
tion of  the  statute  that,  when  a  minor  was  being  sued,  his  par- 
ent, guardian,  or  other  person  having  him  in  care,  should  have 
notice  of  that  fact,  so  that  the  interests  of  the  minor  might 
be  protected;  and  the  statute  makes  it  imperative  that  both 
the  infant  and  the  parent  or  his  guardian  shall  be  served,  be- 
fore jurisdiction  of  the  person  can  be  acquired.  This  sum- 
mons contained  the  title  and  locus  of  the  court;  it  named  the 
plaintiff  and  the  defendant;  it  notified  the  mother  that  a 
complaint  was  on  file,  that  her  son  was  being  sued,  and  that 
Bhe  must  appear  therein,  and  that  unless  she  appeared  within 
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a  certain  time  the  prayer  of  the  complaint  would  be  granted. 
We  certainly  think  this  summons  was  sufficient  to  notify  the 
person  served  therewith  what  was  meant,  and  that  she  must 
see  that  her  infant  appeared  in  said  action  and  protected  his 
rights,  or  that  she  must  do  so  for  him.  The  summons  sub- 
stantially followed  the  law,  was  served  ^''  strictly  in  accord- 
ance with  the  provisions  of  the  statute  upon  both  the  minor 
and  his  mother,  and  was  therefore  sufficient. 

Conceding,  however,  that  the  form  of  the  summons  was  'de- 
fective, it  does  not  follow  that  the  said  judgment  was  void, 
because  the  court  was  a  court  of  general  jurisdiction,  and 
every  fact  not  negatived  by  the  record  must  be  presumed  ta 
support  the  decree:  Belles  v.  Miller,  10  Wash.  259,  38  Pac. 
1050:  1  Freeman  on  Judgments,  4th  ed.,  sec.  186;  1  Black 
on  Judgments,  sees.  170,  223,  263. 

The  decree  recited  that  service  was  duly  made,  and  that 
the  property  described  was  the  separate  property  of  Sarah 
Dennis,  It  must  be  presumed,  in  the  absence  of  the  record 
to  the  contrary,  that  these  facts  appeared  to  the  court  by  com- 
petent proof.  There  is  a  wide  distinction  between  cases  where 
defective  service  is  had  and  where  no  service  at  all  is  had,  or 
where  the  wrong  person  is  served.  The  case  of  Hatch  v.  Fer- 
guson, 57  Fed,  966,  cited  and  relied  upon  by  appellant,  is  of 
the  latter  class.  There  the  court  found  as  a  fact  that  one 
Ferguson,  who  had  been  nominated  guardian  of  the  infant 
heirs  without  bond,  "was  not  the  legal  guardian  of  the  com- 
plainants. Service  of  the  summons  in  the  partition  suit  upon 
him  was  not  sufficient  to  bring  them  within  the  jurisdiction 
of  the  superior  court  for  Snohomish  county,  and  they  are  not 
bound  by  his  appearance  as  their  representative.  The  sale  of 
their  land  pursuant  to  the  order  of  that  court  is  therefore 
void,"  In  the  case  before  us  there  is  no  question  that  the 
proper  persons  were  served,  but  only  that  the  service  was  void 
or  so  defective  as  to  amount  to  a  nullity. 

Appellant  urges  that  the  complaint  in  French  v,  Dennis 
did  not  state  facts  sufficient  to  give  the  court  jurisdiction  of 
the  subject  matter.  After  alleging  possession,  the  said  com- 
plaint further  alleges  "that  the  plaintiff  claims  title  in  ^**  fee 
to  the  said  premises,  and  that  the  said  defendant  claims  an 
estate  or  interest  therein  adverse  to  the  said  plaintiff,"  That 
action  was  brought  under  section  551  of  the  Code  of  1881. 
Under  that  section  it  was  sufficient;  but,  if  not  sufficient  un- 
der that  section,  after  judgment  reciting  proofs  that  plaintiff 
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holds  title  in  fee,  it  could  not  he  attacked  in  this  collateral 
way:  1  Black  on  Judgments,  sec.  100;  Vanfleet  on  Collateral 
Attack,  sees.  61,  256. 

Appellant  urges  that  the  decree  is  void  because  it  recites 
that  the  cause  came  on  for  hearing  before  the  judge  at  cham- 
bers. There  is  no  merit  in  this  contention.  There  was  no 
limitation  in  the  organic  act,  or  in  any  act  of  Congress  upon 
jurisdiction  of  territorial  courts  or  the  judges  thereof,  which 
prevented  such  court  or  judge  from  holding  court  at  any  time 
in  his  district:  See  Organic  Act,  sec.  1865,  Code  1881,  p.  21; 
Organic  Act,  sec.  1874,  Code  1881,  p.  23;  Organic  Act,  sec. 
1917,  Code  1881,  p.  27.  Nor  was  there  any  limitation  upon 
the  authority  of  the  legislature  which  rendered  invalid  section 
2138  of  the  Code  of  1881,  which  reads  as  follows:  "The  sev- 
eral judges  of  the  district  courts  in  this  territory,  and  each  of 
them  in  their  respective  districts,  may,  at  chambers,  in  vaca- 
tion, entertain,  try,  hear,  and  determine  all  actions,  causes, 
motions,  demurrers,  and  other  matters  not  requiring  a  trial 
by  jury,  and  all  rulings,  orders,  judgments,  and  decrees,  made 
or  rendered  by  a  judge  of  the  district  court  at  chambers,  may 
be  entered  of  record,  in  vacation,  and  shall  have  like  force  and 
effect  as  though  made  or  rendered  at  a  regular  term  of  the 
district  court.'* 

The  obvious  intention  of  the  legislature  in  the  passage  of 
that  section  of  the  law  was,  as  stated  in  Mume  v.  Schwabach- 
er,  2  Wash.  Ter.  130,  3  Pac.  899 :  "To  have  all  the  courts  in 
each  district  open  at  all  times  for  the  transaction  of  certain 
specified  business." 

Appellant  urges  that  the  court  erred  in  refusing  to  allow 
**®  evidence  in  support  of  the  reply.  The  reply  alleges,  in 
substance,  that  in  May,  1889,  a  pretended  action  was  com- 
menced in  the  district  court  of  Washington  territory,  wherein 
Henry  French  was  plaintiff  and  Herbert  L.  Dennis,  a  minor, 
was  defendant;  that  said  complaint  filed  therein  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
no  legal  service  of  summons  was  ever  had  in  said  action;  but 
subsequently  the  court,  without  having  jurisdiction  of  the  sub- 
ject matter  of  the  action,  or  of  the  person  of  the  said  defend- 
ant, pretended  to  appoint  a  guardian  ad  litem  in  said  action 
for  said  defendant;  that  subsequently  the  judge  of  said  court 
pretended  to  determine  said  cause  at  chambers,  and  rendered 
a  nretended  decree  against  defendant;  that  no  notice  of  the 
time  and  place  of  said  hearing  was  given  to  said  guardian,  and 
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said  guardian  had  no  notice  thereof  and  was  not  present,  and 
said  cause  was  not  tried  upon  the  merits;  that  said  defendant 
had  a  good  and  valid  defense  to  said  action,  which  defense  was 
unknown  to  said  guardian,  and  was  not  set  forth  in  said  action ; 
that  at  the  time  of  said  action  said  defendant  was  the  owner 
in  fee  of  an  undivided  one-half  of  said  property;  that  defend- 
ant was,  and  still  is,  a  minor,  and  that  defendants  in  this  action 
had  full  knowledge  of  all  the  facts  hereinbefore  set  forth.  Con- 
ceding that  plaintiff  in  this  action  could"  introduce  evidence  de- 
hors the  record  in  the  said  cause  of  French  v.  Dennis  to  show 
want  of  jurisdiction  of  the  subject  matter  of  the  action,  and  of 
the  person  of  the  defendant,  no  such  evidence  was  offered, 
other  than  that  hereinbefore  considered.  Plaintiff,  however, 
did  offer  to  show  that  after  service,  and  after  the  appointment 
of  a  guardian  ad  litem,  and  after  answer  of  the  said  guardian, 
no  notice  of  the  time  or  place  of  trial  was  given  to  the  said 
guardian.  While  this  evidence,  if  true,  might  be  considered 
as  proof  of  irregularity  or  proof  ***  of  fraud  practiced  by  the 
successful  party,  and  therefore  admissible  in  a  direct  attack 
upon  the  judgment  to  set  it  aside  under  the  statute,  it  would 
not  be  competent  to  oust  a  court  of  jurisdiction  once  acquired, 
and  would  not  be  evidence  of  a  void  judgment,  and  was  there- 
fore properly  excluded :  Black  on  Judgments,  sec.  245 ;  1  Free- 
man on  Judgments,  4th  ed.,  sec.  135;  Belles  v.  Miller,  10  Wash. 
259,  38  Pac.  1050. 

No   error  appearing  in  the  record,  the  judgment  of  the 
lower  court  will  be  affirmed. 

Eeavis,  C.  J.,  and  Dunbar,  Fullertbn,  Anders,  White,  and 
Had  ley,  J  J.,  concur. 


If  Process  is  Served  on  an  Infant  perflonally,  It  has  been  held 
that  the  failure  to  also  serve  It  up^n  his  father,  mother,  or  guardian 
Is  a  mere  defect  in  the  service,  insufficient  to  deprive  the  court  of 
jurisdiction  to  proceed  with  the  action:  See  the  monographic  note  to 
Sanfiird  r.  Edwards,  61  Am.  St.  liep.  492.  Consult,  In  this  con- 
nection, Westmeyer  v.  Gallenkamp,  154  Mo.  28,  77  Am.  St.  Rep. 
747,  55  S.  W.  231;  Robertson  v.  Blah-,  56  S.  C.  90,  76  Am.  St.  Rep. 
543,  34  S.  E.  11;  Cowling  v.  Hill,  69  Arlt.  350,  86  Am.  St.  Rep.  200, 
63  S.  W.  800. 

Collateral  Attack  upon  Judgments  is  considered  in  the  mono- 
graphic note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  104-119.  An 
IiTegularity  in  the  form  of  the  summons  does  not  make  a  judgment 
vulnerable  to  collateral  attack:  Perry  v.  Gholson,  39  Or.  438,  ante, 
p.  OS.').  65  Pac.  601.  As  aicainst  collateral  attack  on  tlie  ground  that 
the  summons  was  Insufficient,  It  will  be  presumed  that  another 
and  sufficient  summons  was  issued  and  served:  Rogers  v.  Miller, 
l.S  Wash.  S2,  52  Am.  St.  Rep.  20,  42  Pac.  525;  Bradley  v.  Doone^ 
187  111.  175,  70  Am.  St.  Rep.  214,  58  N.  B.  304. 
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NORTHERN  PACIFIC  RAILWAY  COMPANY  y.  ELY. 

[25  Wash.  384,  66  Pac.  555.] 

ADVERSE  POSSESSION-OCCUPATION  OF  RAILROAD 
RIGHT  OP  WAY.— Adverse  possession  of  a  portion  of  a  railroad 
right  of  way,  inconsistent  with  Its  use  as  such,  maintained  for 
the  statutory  period  of  limitation,  confers  title  on  the  occupant, 
and  bars  the  right  of  the  railroad  company  to  recover  possession. 
(pp.  7t>8,  770.) 

ADVERSE  POSSESSION  OP  RAILROAD  RIGHT  OP  WAY 

— ESTOPPKL.— If  a  railroad  company  permits  portions  of  its  lij^lit 
of  way  to  be  occupied  by  settlers,  under  pre-emption  and  homestoad 
laws,  without  objection,  for  more  than  ten  years,  and  such  occu- 
pants plat  the  land  into  city  lots,  make  valuable  improvements 
thereon,  and  expend  vast  sums  of  money  for  taxes  and  street  assess- 
ments, the  company  Is  estopped  from  asserting  title  to  such  portions 
of  its  right  of  way.     (pp.  7G7,  770.) 

ADVERSE  POSSESSION  OP  RAILROAD  RIGHT  OP  WAY 
—DEFENSE  OF  PUBLIC  POLICY.— If  a  railroad  permits  another 
to  occupy  its  right  of  way  until  his  title  becomes  perfect  by  adverse 
possession,  the  company  cannot  set  up  the  defense  tliat  its  right 
of  way  was  granted  for  public  purposes,  and  that  It  is  against 
public  policy  to  permit  the  abandonment  of  the  right  of  way,  as 
such,  or  the  acquisition  of  title  thereto  either  by  adverse  possession 
or  by  way  of  estoppel  against  the  company,    (pp.  768,  773.) 

Stephens  &  Bunn,  C.  W.  Bmin,  and  James  B.  Kerr,  for  the 
appellant. 

F.  T.  Post,  S.  R.  Stern,  F.  W.  Dewart,  J.  Dawson,  Henley, 
Kellam  &  Lindsley,  and  J.  Rosslow,  for  the  respondents. 

88»  DUNBAR,  J.  This  action  was  brought  by  the  North- 
ern Pacific  Railway  Company,  successor  to  the  Northern  Pa- 
cific Railroad  Company,  to  recover  possession  of  certain  por- 
tions of  its  right  of  way  in  the  county  of  Spokane.  The  com- 
plaint alleges  that  the  plaintiff  was  the  owner  and  entitled  to 
the  possession  of  a  strip  of  land  four  hundred  feet  wide,  and 
that  defendants  had  wrongfully  entered  thereon,  and  judg- 
ment was  demanded  for  the  removal  of  a  cloud,  for  the  quiet- 
ing of  title  to  the  lands  mentioned  in  the  complaint,  and  for 
the  possession  of  same.  Separate  answers  were  interposed 
by  many  of  the  defendants,  separate  trials  had,  and  separate 
verdicts  rendered.  A  single  judgment,  however,  was  ren- 
dered, determining  all  the  issues  in  the  case. 

It  may  be  conceded,  we  think,  that  the  right  of  way  which 
embraces  the  land  in  dispute  was  granted  to  the  Northern  Pa- 
cific Railroad  Company  by  act  of  Congress  in  1864,  and  that, 
to  the  title  to  the  right  of  way  thus  granted  to  the  Northern 
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Pacific  Eailroad  Company,  the  Northern  Pacific  Eailway  Com- 
pany has  succeeded.     It  may  also  be  conceded,  for  the  pur- 
poses of  this  case,  that  the  Northern  Pacific  Railway  Company 
has  complied  with  all  the  terms  and  provisions  of  the  act  of 
Congress  aforesaid,  and  has  constructed  its  railroad  through 
the  Avhole  of  the  line  of  road  between  the  points  named  in  the 
granting  act;  that  a  map  of  definite  location  was  filed  Octo- 
ber 4,  1880,  prior  to  the  acquiring  of  the  title  to  the  land  in 
question  by  the  defendants  or  their  predecessors  or  grantors; 
and  that  said  railroad  has  been  continuously  operated  since  its 
construction.     The  defendants,  answering,  claim  title  by  pat- 
ent from  the  United  States  government.     The  land  was  ac- 
quired under  the  pre-emption  and  homestead  acts,  respectively, 
and  all  the  defendants  or  their  grantors  have  been  ^^"  in 
quiot,   peaceful,   undisturbed,    and   undisputed   possession   of 
said  land  for  more  than  ten  years  immediately  prior  to  the 
commencement  of  this  action,  many  of  them  for  nearly  twenty 
years.     Valuable  improvements  have  been  made  by  the  de- 
fendants, the  said  land  consisting  of  town  lots  in  the  city  of 
Spokane,  and  having  been  platted  and  laid  out  as  additions 
to  the  city  of  Spokane  by  the  defendants  or  their  grantors 
after  acquiring  title  to  the  same  from  the  United  States  gov- 
ernment.    During  all  these  years  no  claim  whatever  to  these 
lands  has  been  made  by  the  appellant.     It  has  stood  by  and 
seen  improvements  made  thereon,  and,  in  the  case  of  defend- 
ant Brown,  an  agreement  was  entered  into  between  him  and 
General  Sprague,  who  was  then  the  general  superintendent  of 
the  Northern  Pacific  Railroad  Company,  that  they  would  plat 
their  lots  so  that  the  streets  of  the  addition  which  the  railroad 
company  was  dedicating  would  correspond  with  and  meet  the 
streets  which  Brown  was  dedicating  to  the  city  of  Spokane, 
and  the  agreement  was  carried  out  by  arranging  the  streets  in 
accordance  therewith.     These  streets  have  been  used  by  the 
public  for  from  ten  to  eighteen  years.     The  testimony  shows 
that,  in  addition  to  the  improvements  which  these  defendants 
have  made  upon  their  lots,  many  thousands  of  dollars  have 
been  paid  by  them  for  assessments  levied  upon  abutting  land 
for  the  improvement  of  streets  running  through  this  right  of 
way;  that  the  appellant  has  never  paid  these  assessments; 
that  they  have  never  been  assessed  to  the  appellant;  and  that 
no  question  has  ever  been  raised  by  the  appellant  as  to  the 
right  and  obligation  of  the  defendants  to  pay  the  same.    While 
the  record  does  not  show  that  any  of  the  lands  owned  by  the 
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defendants  were  deeded  to  them  by  the  appellant,  it  does  show 
that  the  Northern  Pacific  Railroad  Company  has  deeded  to 
other  parties  lots  in  the  city  of  Spokane  situated  within  the 
four  hundred  feet  of  right  of  way,  upon  which  valuable  im- 
provements have  been  made  by  its  grantees. 

^^"^  The  questions  involved  in  this  case  are :  1.  Adverse  pos- 
session of  respondents;  2.  That  the  action  was  barred  by  the 
statute  of  limitations;  3.  Equitable  estoppel  by  the  laches 
and  misconduct  of  appellant.  The  questions  of  fact  were  put 
in  issue  by  the  pleadings,  were  submitted  to  a  jury  and  found 
in  favor  of  the  several  defendants,  and  the  court  upon  said 
findings  entered  its  decree  declaring  the  title  of  said  lands  to 
be  in  the  defendants.  Under  our  statute,  the  right  to  ccm- 
mence  an  action  of  this  kind  is  barred  after  ten  years'  posses- 
sion on  the  part  of  the  defendants,  and  it  may  be  conceded 
that  the  bar  is  effectual  in  this  case  if  the  statute  of  limita- 
tions runs  against  the  appellant.  It  is  contended  by  the  appel- 
lant that  it  does  not,  and  there  is  considerable  discussion  on 
the  proposition  of  whether  the  interest  of  the  company  in 
this  right  of  way  is  merely  an  easement,  or  whether  it  is  pos- 
sessed of  a  fee  simple  title.  As  we  view  the  law,  however, 
these  questions  are  immaterial;  for,  if  the  statute  runs  in  one 
instance,  it  would  in  the  other.  It  is  the  contention  of  the 
appellant  that  the  statute  does  not  run  against  it  for  the  rea- 
son that  the  right  of  way  is  granted  in  the  interest  of  the  pub- 
lic, and  that  it  would  be  against  public  policy  to  allow  the 
company  to  alienate  its  right  of  way,  thereby  depriving  it  of 
the  power  to  carry  on  the  business  in  aid  of  which  the  fran- 
chise was  granted,  and  that  it  must  necessarily  follow  that,  if 
the  company  could  not  alienate  its  lands,  public  policy  would 
equally  prevent  an  alienation  through  process  of  law;  that  the 
statute  of  limitations  presupposes  a  grant  by  the  true  owner; 
and  the  appellant's  predecessor  having  been  the  true  owner, 
and  the  title  to  the  land  having  been  acquired  by  the  defend- 
ants subsequent  to  the  acquiring  of  title  by  the  appellant,  that 
no  grant  by  th.e  true  owner  had  ever  been  made,  and,  conse- 
quently, that  the  statute  of  limitations  did  not  apply.  The 
statute  of  limitations,  we  think,  is  not  ^'^^  based  upon  such  a 
thought,  but  is  purely  and  essentially  a  statute  of  repose,  in 
the  interest  of  the  stability  of  titles  and  of  good  morals.  One 
holding  land  adversely  to  the  rights  of  another  can  be  de- 
vested only  by  the  action  of  the  other,  even  with  a  better  right, 
within  the  time  prescribed  by  the  statute  of  limitations,  and 
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this  is  true,  even  though  he  may  have  originally  entered  under 
a  void  grant  or  sale.  But  his  claim  ripens  into  a  perfect  title 
and  becomes  absolute,  if  such  possession  is  not  disturbed  with- 
in the  time  prescribed.  As  is  said  by  3  Washburn  on  Real 
Property,  fifth  edition,  page  176 :  "The  operation  of  the  stat- 
ute takes  away  the  title  of  the  real  owner  and  transfers  it,  not 
in  form,  indeed,  -but  in  legal  effect,  to  the  adverse  occupant. 
In  other  words,  the  statute  of  limitations  gives  a  perfect  title. 
The  doctrine  is  stated  thus  strongly,  because  it  seems  to  be  the 
result  of  modern  decisions,  although  it  was  once  held  that  the 
effect  of  the  statute  was  merely  to  take  away  the  remedy,  and 
did  not  bind  the  estate,  or  transfer  the  title." 

That  the  statute  of  limitations  is  a  statute  of  repose  has 
been  decided  by  all  modern  authority,  including  many  deci- 
sions from  this  court :  See  Wickham  v.  Sprague,  18  Wash.  466, 
51  Pac.  1055.  There  are  no  exceptions  under  our  statute, 
and  it  must  apply  to  the  case  at  bar,  unless  the  appellant's 
right  to  commence  the  action  is  guaranteed  by  some  higher 
authority.     The  statute  is  as  follows: 

"Sec.  4796.  Actions  can  only  be  commenced  within  the  pe- 
riods herein  prescribed  after  the  cause  of  action  shall  have 
accrued 

"Sec.  4797 Within  ten  years — 1.  Actions  for  the  re- 
covery of  real  property,  or  for  the  recovery  or  possession 
thereof;  and  no  action  shall  be  maintained  for  such  recovery 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor, 
or  grantor,  was  seised  or  possessed  of  the  premises  in  question 
within  ten  years  before  the  commencement  of  this  action." 

•*®'*  It  will  be  observed  that  this  case  does  not  involve  in  any 
manner  a  construction  of  the  act  of  Congress  incorporating 
the  Northern  Pacific  Railroad  Company,  or  the  granting  to 
the  company  of  its  right  of  way.  Neither  is  this  an  action 
against  the  company,  as  many  of  the  actions  are  which  are 
cited  by  the  appellant.  There  is  no  attempt  here  to  bind  the 
company  by  an  ultra  vires  agreement,  but  the  attempt  is  on 
the  part  of  the  company  to  repudiate  executed  contracts  and 
rights  which  have  grown  up  through  the  laches,  negligence, 
and  direct  agreements  of  the  company.  Neither  is  this  an 
action  where  the  court  has  attempted  to  determine  how  much 
of  the  right  of  way  was  necessary  for  the  railway  company  to 
use  in  operating  its  road,  but  it  was  a  determination  of  the  fact 
of  how  much  of  the  right  of  way  the  railroad  company  had 
abandoned,  and  how  much  of  the  right  of  way,  according  to  its 

Am.  St.  Bin).,  Vol.  l.XXXVII^9 
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own  determination,  it  did  not  need  for  the  purpose  of  operat- 
ing its  road,  and  how  much  it  could  abandon  without  defeating 
the  purpose  for  which  the  grant  was  made.  Of  the  cases  cited 
by  appellant,  the  strongest  one  favoring  its  contention,  and 
the  only  one,  therefore,  which  it  is  necessary  for  us  to  notice, 
is  Northern  Pac.  R.  R.  Co.  v.  Smith,  171  U.  S.  260,  18  Sup. 
Ct.  Rep.  794;  and  it  is  claimed  by  the  appellant  that  in  this 
case  the  rule  was  clearly  anuounced  that  the  company  could 
not  abandon  any  portion  of  its  right  of  way.  There  are  some 
expressions  used  by  the  court  in  this  case  which  give  plausi- 
bility to  appellant's  contention,  but  there  are  so  many  differ- 
ent propositions  involved  in  the  case  that  it  is  hard  to  tell  upon 
what  exact  proposition  the  case  was  decided.  Great  stress 
seems  to  have  been  placed  by  the  court  upon  the  defect  in 
Smith's  deed,  and  an  examination  of  the  cases  cited  by  the 
court  shows  that  the  exact  question  raised  in  this  case  was 
not  involved  or  considered  seriously  in  that,  although  it  was 
decided  in  that  case  that  ^^^  the  court  had  no  right  to  de- 
termine the  question  of  how  many  feet  had  been  used  and  oc- 
cupied for  railroad  purposes  by  the  company,  and  that  it  was 
entitled  to  the  number  of  feet  that  were  granted  to  it  by  the 
government.  The  concluding  remark  of  the  court  is  as  fol- 
lows: "The  precise  character  of  the  business  carried  on  by 
such  tenants  is  not  disclosed  to  us,  but  we  are  permitted  to 
presume  that  it  is  consistent  with  the  public  duties  and  pur- 
poses of  the  railroad  company;  and,  at  any  rate,  a  forfeiture 
for  misuser  could  not  be  enforced  in  a  private  action" — a 
proposition  which  certainly  cannot  be  controverted.  But  in 
that  case  the  company  was  in  possession  of  the  lands  sought 
to  be  obtained  by  Smith,  the  allegation  being  that  it  had  been, 
more  than  six  years  prior  to  the  commencement  of  the  action, 
in  possession  of  the  premises.  So  that  no  question  of  ad- 
verse possession  and  user  or  of  the  statute  of  limitations  was 
involved,  and  we  do  not  think  that  the  supreme  court  of  the 
United  States,  notwithstanding  some  expressions  which  are 
made  in  this  case  and  which  were  not  necessary  for  its  deter- 
mination, would,  under  the  circumstances  of  this  case,  deprive 
these  defendants  of  their  homes  and  property  where  a  title 
had  been  obtained  through  the  government,  and  where,  by 
consent,  agreement,  and  acquiescence  of  the  company,  time 
and  money  had  been  expended  in  their  improvement  during 
all  these  years  of  quiet  and  undisputed  possession.  If  the 
doctriae  of  estoppel  can  ever  be  invoked,  it  seems  to  us  that 
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it  should  be  invoked  in  this  case  against  the  appellant.  In 
any  event,  the  question  of  protecting  the  rights  of  the  gov- 
ernment is  not  one  which  can  be  raised  by  the  appellant.  If 
the  rights  of  the  government  are  in  any  way  involved  or 
jeopardized  by  the  possession  of  these  lands  by  the  defend- 
ants, the  government  may  act  in  the  premises  unaided  by  the 
appellant,  whose  negligence  and  laches  have  been  ^®^  the 
cause  of  these  investments  by  the  defendants.  The  appel- 
lant slu)uld  not  be  allowed  to  escape  the  consequences  of  its 
own  wrongful  acts,  and  reap  a  fraudulent  benefit,  by  plead- 
ing the  rights  of  the  government.  Indeed,  our  government 
is  presumably  founded  upon  equitable  principles,  not  in  the- 
ory alone,  but  in  practice,  and  the  citizen  has  a  right  to  ex- 
pect equitable  treatment,  even  at  the  hands  of  the  govern- 
ment; and  it  has  been  held  that  in  good  conscience  the  gov- 
ernment is  frequently  estopped  from  asserting  rights  which 
would  destroy  the  equitable  rights  of  the  citizen.  In  State 
ex  rel.  Attorney  General  v.  Janesville  Water  Power  Co.,  92 
Wis.  496,  66  N".  W.  512,  it  was  held  that  leave  would  not  be 
granted  to  the  state  to  institute  an  action  to  forfeit  the  fran- 
chises of  a  solvent,  active  corporation,  carrying  out  the  pur- 
poses of  its  creation  in  supplying  the  necessities  of  a  large 
number  of  people,  whose  securities  are  held  by  innocent  per- 
sons, in  the  absence  of  a  clear  willful  misuse,  abuse,  or  non- 
use  of  its  franchises.  In  that  case  the  court  quotes  from 
Commonwealth  v.  Baltimore  etc.  Turnpike  Co.,  153  Pa.  St. 
47,  25  Atl.  1105,  where  the  court  held  that,  in  case  of  delay 
accompanied  by  circumstances  which  would  estop  individuals, 
the  state  was  equally  estopped.  There  the  circumstances 
showed  that  a  corporation  had  been  allowed  to  proceed  and 
expend  large  sums  of  money  when  the  facts  relied  upon  in 
the  application  for  leave  to  bring  the  action  to  forfeit  the 
franchises  were  notorious.  Held,  that  the  delay,  under  the 
circumstances,  created  an  estoppel  so  as  to  effectually  prevent 
the  institution  of  such  proceedings.  The  court,  in  effect, 
said:  If  the  complainant  were  a  private  individual,  the  court 
would  not  hesitate  to  say  that  his  laches  were  a  bar;  and  the 
'same  rule  holds  good  notwithstanding  the  application  is  by 
the  attorney  general  on  behalf  of  the  state.  The  question  in- 
volved is  not  one  under  ^^  the  statute  of  limitations,  but' 
one  of  laches,  which  may  be  imputed  to  the  state  as  well  as 
to  an  individual.  While  time  does  not  run  against  the  state, 
time,  together  with  other  elements,  may  make  up  a  species  of 
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fraud,  and  estop  even  sovereignty  from  exercising  its  legal 
rights:  Citing  Willmott  v.  Barber,  L.  R.  15  Ch.  Div.  105; 
Attorney  General  v.  Johnson,  2  Wils.  Ch.  102;  Attorney  Gen- 
eral v.  Delaware  etc.  B.  R.  Co.,  27  N.  J.  Eq.  1.  The  court, 
concluding,  said:  "The  principles  here  maintained  should  be 
quite  rigidly  applied,  where,  as  in  this  case,  the  corporation 
has  not  merely  been  allowed,  but  has  been  compelled,  by  those 
chiefly  interested  and  the  real  moving  parties,  to  proceed  at 
great  expense,  under  the  franchises  sought  to  be  annulled, 
for  a  considerable  period  of  time,  while  the  facts  relied  upon 
as  grounds  for  forfeiture  have  been  all  well  known." 

This  language  might  be  appropriately  applied  to  the  facts 
in  this  case,  and  could  as  well  be  applied  to  the  individual 
defendants  here  as  to  corporate  defendants  there;  for  these 
defendants  have  not  only  >been  allowed  to  possess  these  lots, 
but  the  title  to  them  has  been  conveyed  to  them  by  the  gov- 
ernment of  the  United  States  after  a  compliance  on  their 
part  with  the  requirements  of  the  law  in  relation  to  pre- 
emption and  homestead  claims,  and  after,  in  addition  to  the 
expense  and  time  necessarily  involved  in  obtaining  title  under 
these  acts  from  the  government,  the  expenditure  of  many 
thousands  of  dollars  in  creating  permanent  improvements  on 
these  lands,  and  in  paying  many  thousands  of  dollars  assess- 
ments f^r  the  improvement  of  streets,  in  addition  to  other 
taxes  for  the  benefit  of  the  government,  with  the  knowledge 
and  acquiescence,  and  in  some  cases  the  actual  agreement,  of 
the  appellant.  It  is  also  held  in  Commonwealth  v.  Balti- 
more etc.  Turnpike  Co.,  153  Pa.  St.  47,  27  Atl.  1105,  that 
where  a  turnpike  company  is  allowed,  without  objection,  ^"^ 
to  expend  a  large  amount  of  money  in  extending  its  road, 
under  authority  of  and  a  decree  of  court,  a  commonwealth 
is  estopped  to  question  the  regularity  of  the  proceedings  un- 
der which  such  authority  was  granted.  There  again  the  court 
said:  *1n  England,  from  whence  we  derived  the  great  body  of 
common  law,  and  most  of  our  principles  in  equity,  it  is  well 
settled  that  while  time  will  not  run  against  the  crown,  yet 
time,  together  with  other  elements,  may  make  up  a  species  of 
fraud  and  estop  even  sovereignty  from  exercising  its  legal 
rights" — citing  Attorney  General  v.  Johnson,  2  Wils.  Ch.  102, 
where  there  was  an  attempt  on  behalf  of  the  crown  to  re- 
strain a  purpresture  in  the  river  Thames,  and  the  court  re- 
fused to  entertain  the  bill  because  of  the  delay  on  the  part 
of  the  attorney  general  in  instituting  the  proceeding.  Citing, 
also,  Attorney  General  v.  ShefTield  Gas  Consimiers  Co.,  3  De 
Gex,  M.  &  G.  304.  See,  also,  Attorney  General  v.  Delaware 
etc.  R.  R.  Co.,  27  K  J.  Eq.  631. 
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As  showing  that  the  rule  that  the  company  cannot  alien-, 
ate  any  part  of  its  right  of  way  is  not  to  be  literally  con- 
strued it  has  been  decided  that  a  railroad  company  to  which 
Congress  has  granted  a  right  of  way  across  the  public  lands 
and  sections  of  lands  adjoining  such  right  of  way,  in  aid  of 
the  construction  of  its  road,  has  power  to  dedicate  to  the  pub- 
lic the  right  to  cross  its  tracks  and  right  of  way:  N'orthern 
Pac.  E.  E.  Co.  V.  Spokane,  64  Fed.  506,  12  C.  C.  A.  246. 

On  the  proposition  that,  when  a  corporation  has  made  con- 
tracts in  violation  of  its  powers,  the  validity  of  such  contracts 
can  be  questioned  only  by  the  government,  see  National  Bank 
V.  Matthews,  98  U.  S.  621. 

No  case  is  cited  by  the  appellant  which  holds  that  a  rail- 
way company  may  not  lose  a  part  of  its  right  of  way  by  ad- 
verse possession,  by  abandonment  or  estoppel,  and  we  do  ^^* 
not  think  that  any  case  can  be  found  which  advances  those 
propositions,  but  many  courts  have  held  the  reverse.  In 
Pittsburgh  etc.  Ey.  Co.  v.  Stickley,  155  Ind.  312,  58  N.  E. 
193,  it  was  held  by  the  supreme  court  of  Indiana  that  ad- 
verse possession,  acquiesced  in  by  the  company  for  the  statu- 
tory period,  prevented  a  recovery,  and  we  cannot  do  better 
than  insert  a  portion  of  the  opinion  of  the  court  in  that  case: 

"Appellant  finally  insists  that  land  acquired  by  a  railway 
company  for  right  of  way  or  station  purposes  cannot  be  taken 
from  it  by  adverse  possession,  because  a  railroad  is  a  public 
highway,  and  because  the  statute  forbids  interference  with 
the  company^s  exclusive  use.  A  railway  company  owes  cer- 
tain duties  to  the  public,  but  it  holds  and  uses  its  property 
for  the  profit  of  its  stockholders.  The  cases  holding  that 
the  statute  of  limitations  affords  no  defense  to  actions  for 
encroachment  upon  streets  and  roads  are  inapplicable.  A 
railroad  is  not  a  public  highway  in  the  sense  that  it  belongs 
to  the  people.  Eailroad  officers  are  not  governmental  agents 
whose  laches  creates  no  bar.  It  is  true  that,  for  reasons  of 
public  policy,  a  judgment  creditor  will  not  be  permitted  to 
destroy  a  railroad  by  cutting  it  into  parcels    on    execution 

sales,  if  the  company  resists If  a  company  voluntarily 

disable  itself  to  perform  its  duties  to  the  public,  its  charter 
may  be  forfeited-  But  there  is  no  reason  why  a  railway  com- 
pany should  not  be  permitted  to  dispose  of  land  it  does  not 
need  in  fulfilling  its  public  duties,  or  why,  if  it  disposes  of 
land  it  does  need,  it  should  not  be  compelled,  if  it  wishes  to 
avoid  a  forfeiture  of  its  charter,  to  reacquire  the  land  by 
purchase  or  condemnation.     It  is  true  that  the  statute  en- 


774  American  State  Reports,  Vol.  87.  [Wash. 

titles  a  railway  company  to  take  land  in  fee  and  forbids  in- 
terference with  the  oompany*8  exclusive  use.  But  the  right 
to  the  exclusive  use  (which  is  an  incident  to  every  unquali- 
fied ownership)  must  be  asserted.  If  one  occupies  adversely 
for  twenty  years  land  owned  by  a  railway  company,  the  stat- 
ute of  limitations  should  raise  the  presumption  of  a  grant, 
for  the  company  holds  its  lands  for  private  gain  as  a  private 
pr(^;irietor.  The  state  confers  ^^^  the  power  of  eminent  do- 
main to  enable  railway  companies  to  perform  efficiently  their 
duties  as  common  carriers.  But  it  is  not  apparent  why  the 
state  should  be  concerned  in  preventing  investors  in  railway 
Etocks  from  sustaining  loss  through  the  negligence  of  their 
agents'*:  Citing  Illinois  etc.  R.  R,  Co.  v.  Houghton,  126  111, 
233,  9  Am.  St.  Rep.  581,  18  N.  E.  301;  Illinois  etc.  R.  R. 
Co.  V.  O'Connor,  154  111.  550,  39  N.  E.  563;  Illinois  etc.  R. 
R..  Co.  V.  Moore,  160  111.  9,  43  N.  E.  364;  Donahue  v.  Illinois 
etc.  R.  R.  Co.,  165  111.  640,  46  N.  E.  714;  lUinois  etc.  R.  R. 
Co.  V.  Wakefield,  173  111.  664,  50  K  E.  1002;  Matthews  v. 
Lake  Shore  etc.  Ry.  Co.,  110  Mich.  170,  64  Am.  St.  Rep.  336, 
67  N.  W.  1111;  Bobbett  v.  South  Eastern  Ry.  Co.,  L.  R.  9 
Q.  B.  Div.  424;  Norton  v.  London  etc.  Ry.  Co.,  L.  R.  13  Ch. 
Div.  268 ;  Erie  etc.  Ry.  Co.  v.  Rousseau,  17  Ont.  App.  483. 

In  Matthews  v.  Lake  Shore  etc.  Ry.  Co.,  110  Mich.  170,  64 
Am.  St.  Rep.  336,  67  K  E.  1111,  it  was  held  that,  after  a 
right  to  use  land  as  part  of  its  right  of  way  had  been  granted 
to  a  railroad  company  and  such  company  fenced  its  right 
of  way  excluding  such  land,  and  thereafter  the  grantor  con- 
veyed the  land  to  the  plaintiff,  who  inclosed  the  same  and 
used  it  for  crops  and  pasturage,  openly  and  continuously, 
without  the  assent  of  the  company,  for  more  than  fifteen 
years,  the  plaintiff  acquired  title  by  adverse  possession.  To 
the  same  effe3t  are  numerous  other  cases.  In  fact,  it  seems 
to  be  the  universal  authority. 

The  case  of  Northern  Counties  etc.  Trust,  Ltd.,  v.  Enyard, 
24  Wash.  366,  64  Pac.  516,  cited  in  appellant's  reply  brief 
in  support  of  the  position  that  possession  for  more  than 
the  statutory  time  on  a  railroad  right  of  way  was  not  ad- 
verse, but  permissive,  shows,  on  examination,  that  the  cir- 
cumstances surrounding  it  were  altogether  different  from  the 
circumstances  surrounding  the  case  at  bar.  Under  the  cir- 
cumstances of  that  case  it  was  held  that  the  occupancy  of  a 
portion  of  the  right  »»»  of  way  of  the  railroad  company  by 
the  owner  of  a  servient  estate  was  not  inconsistent  with  the 
easement,  the  occupation  there  being  for  the  purposes  of 
farming  the  land  embraced  in  the  right  of  way.     We  do  not 
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desire  to  extend  the  rule  enunciated  in  that  case.  But^ 
whether  or  not  the  facts  in  that  case  warranted  the  conclu- 
sion reached  by  the  court,  certainly  the  circumstances  shown 
hy  the  record  in  this  case  will  not  justify  the  conclusion 
reached  in  that,  that  the  occupancy  of  the  defendants,  taken 
in  connection  with  the  improvements  and  the  use  to  which 
the  improvements  were  put,  was  not  inconsistent  with  the 
appellant's  right  to  use  the  same  for  railroad  purposes. 

In  consideration  of  all  the  circumstances  surrounding  this 
case,  and  of  the  underlying  principles  governing  rights  and 
remedies,  we  are  of  the  opinion  that  the  judgment  should 
be  affirmed. 

•    Reavis,  C.  J.,  and  FuUerton,  Mount,  Anders,  Hadley,  and 
White,  JJ.,  concur. 


THE  RIGHT  TO  ACQUIRE  TITLE  BY  ADVERSE  POSSESSION 
TO  LANDS  DEVOTED  TO  A  PUBLIC  USE.* 
I.    Lands  Held  by  Municipal  or  Other  Public  Corporations. 

a.  Streets  and  Highways. 

1.  Rights  of  the  Public  Therein. 

2.  Rights  of  Private  Persons. 

b.  Other  Public  Uses. 

c.  Applicability  of  Doctrine  of  Equitable  Estoppel. 

II.    Lands  Held  by  Railway  or  Other  Quasi  Public  Corporations. 

X.    Lands  Held  by  Municipal  or  Other  Public  Corporations. 
a.    Streets  and  Highways. 

1.  Eights  of  the  Public  Therein.— The  right  to  acquire  title 
by  adverse  possession  to  lands  held  by  a  municipality,  county  or 
other  governmental  agency,  and  dedicated  or  devoted  to  a  public 
use,  has  been  considered  at  some  length  in  the  monographic  notes 
to  Orr  V.  O'Brien,  14  Am.  St.  Rep.  278-282,  and  to  Schneider  v. 
Hutchinson,  76  Am.  St.  Rep.  479-495.  The  question  has  most  fre- 
quently arisen  in  cases  where  the  adverse  possession  of  a  public 
street  or  highAvay  is  Involved,  and  with  reference  to  the  law  ap- 
plicable in  such  cases  the  authorities  are  by  no  means  In  complete 
harmony. 

In  a  number  of  states  it  is  hold  that  the  rights  of  the  public 
in  a  street  or  highway  may  b."  devested  by  the  adverse  posses- 

*RXFKKENCBS  TO  UONOOKAPHIC  N0TK8. 

Adverse  possession  of  public  property:  76  Am.  St.  Rep.  479-485. 

Adverse  possession:  28  Am.  St.  Rep.  15»-]62. 

Extinguishment  of  highways  and  other  easements  through  nonuser  or  the  opera- 
tion of  the  statute  of  limitations:  14  Am.  st.  Rep.  J78-2i>'.'. 

Adverse  possession  as  between  husband  and  wife:  18  Am.  St.  Rep.  113-116. 

Mistake  and  Ignorance  respecting  boundary  lines  as  affecting  adverse  possession: 
24  Am.  St.  Rep.  S88-390.  ».  «         „ 

What  entry  by  the  owner  will  terminate  adverse  posseision:  88  Am.  Dea  497-^00. 
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Blon  of  another  for  the  statutory  period.  In  these  states  there  la 
deemed  to  be  no  greater  reason  for  exempting  lands  held  by  a  mu- 
nicipality and  dedicated  to  a  public  use  from  the  operation  of  the 
statute  of  limitations  than  exists  In  the  case  of  any  other  property 
by  whomever  held.  By  these  authorities  the  maxim,  "Nullum  tem- 
pus  occunit  regl,"  is  confined  entirely  to  cases  where  the  state  Itself 
Is  a  party,  and  is  deemed  wholly  inapplicable  to  municipal  corpora- 
tions. Such  is  the  doctrine  of  the  courts  of  Arkansas,  Kentucliy, 
Michigan,  Minnesota,  Texas  and  Vermont:  See  Fort  Smith  v,  Mc- 
Klbben,  41  Ark.  45,  48  Am.  Rep.  19;  Dudley  v.  Frankfort,  51  Ky. 
610;  Aloes  v.  Henderson,  55  Ky.  131;  Bosworth  v.  City  of  Mt.  Ster- 
ling, 12  Ky.  L,  Rep.  157,  13  S.  W.  920;  Hegan  v.  Pendeemls  Club, 
23  Ky.  Law  Rep.  801,  64  S.  W.  464;  Gregory  v.  Knight,  50  Mich. 
61,  14  N.  W.  700;  Vier  v.  City  of  Detroit,  111  Mich.  646,  70  N.  W. 
139;  Dan-ow  v.  Village  of  Homer,  122  Mich.  229,  81  N.  W.  2G2;  St. 
Paul  etc.  Ry.  Co.  v.  Minneapolis,  45  Minn.  400,  48  N.  W.  22;  City 
of  Hastings  v.  Gillett  (Minn.,  Jan.  1902),  88  N.  W.  987;  City  of 
Galveston  v.  Menard,  23  Tex.  349;  Ostrom  v.  San  Antonio,  77  Tex. 
845,  14  S.  W.  66;  Knight  v.  Heaton,  22  Vt  480. 

The  overwhelming  weight  of  authority  is,  however,  in  favor  of 
the  contrary  and  the  better  doctrine,  even  where  the  statute  of  limi- 
tations is  expressly  made  applicable  to  actions  brought  by  the  state. 
•'The  state,"  says  the  supreme  court  of  West  Virginia  In  Ralston 
V.  Town  of  Weston,  46  W.  Va.  544,  76  Am.  St  Rep.  834,  33  S.  E. 
326,  "In  its  governmental  capacity  has  no  right  to  alien  or  authorize 
the  alienation  of  the  public  highways  except  for  the  public  good; 
but  it  may  provide  subagencies  to  control,  make,  repair,  and  other- 
wise exercise  complete  supervision  over  such  highways ^  and  make 
such  agencies  responsible  for  the  good  condition  thereof  through 

their  sei-vants But  such  agencies  have  no  right  to  sell,  alien, 

or  dispose  of  such  highways  in  any  manner  except  as  provided  by 
statute.  Nor  can  any  individual  destroy  the  public  easement  in  such 
highway  by  any  act  of  his  own.  It  Is  a  new  quality  given  to  land, 
when  dedicated  to  the  use  of  the  public  as  a  highway.  And  it  is 
one  tliat  an  individual  can  neither  acquire  nor  enjoy  by  himself. 
W^hen  land  ceases  to  be  a  highway,  this  quality  no  longer  attaches 
to  it,  but  it  is  utterly  destroyed  or  becomes  extinct.  It  belongs 
to  the  public,  and  not  to  the  state,  county,  or  municipality  that  may 
in  their  governmental  capacities,  under  their  police  and  adminis- 
trative powers,  regulate  and  control  it  in  such  manner  as  will  con- 
duce to  the  public  welfare,  and  may  destroy  it  if  in  accord  with  the 
sovereign  will  of  the  people,  but  not  otherwise.  If  the  easement 
is  destroyed  by  the  proper  agency  of  the  people,  the  title  is  revived, 
and  the  land  reverts  to  the  owner  of  the  fee,  whether  it  be  the 
municipality,  the  abutting  owner,  or  the  original  owner  who  first 
dedicated  it  to  the  public  use.  If  the  easement  Is  Interfered  with 
by  an  individual  while  it  is  alive,  such  Interference  is  a  public  nui- 
sance, and  it  matters  not  how  long  It  Is  continued,  it  can  never  de- 
stroy the  easement;  for  it  is  under  the  ban  of  the  law,  and  subject 


June,  1901.]     Northern  Pacific  Ry.  Co.  v.  Ely.  777 

to  abatement  at  any  time,  A  nuisance  can  never  oust  the  public 
easement,  no  more  than  an  individual  can  take  away  the  sover- 
eignty of  the  people.  He  may  forfeit  his  rights  and  property  to 
them,  but  they  can  never,  in  a  popular  government,  forfeit  their 
sovereignty  to  him.  He  may  cease  to  be  a  part  thereof,  but  cannot 
enjoy  more  than  his  equal  share  therein.  His  nuisance  must  yield 
to  their  sovereignty  whenever  they  see  fit  through  their  proper  agen- 
cies to  exercise  it.  Once  a  nuisance,  always  a  nuisance;  once  a 
highway,  always  a  highway,  until  legally  discontinued,  changed,  or 
altered."  This  undoubtedly  represents  tlie  true  rule,  and  it  is  well 
settled  In  the  great  majority  of  states  that  no  obstruction  or  ad- 
verse possession  of  any  land  devoted  to  public  use  as  a  highway 
can  ever  ripen  into  or  give  rise  to  a  title  to  such  lands.  Every 
such  obstruction  is  a  public  nuisonce  which  no  lapse  of  time  can 
legalize.  Public  riglits  of  this  nature,  it  is  held,  cannot  be  barred 
by  any  statute  of  limitations  which  does  not  in  the  clearest  terms 
Include  them.  For  cases  supporting  this  doctrine  see  the  follow- 
ing: Harn  v.  Council  of  Dadeville,  100  Ala.  199,  14  South.  9;  Mills 
V.  Los  Angeles,  90  Cal.  522,  27  Pac.  354;  Orena  v.  City  of  Santa 
Barbara,  91  Cal.  621,  28  Pac.  26S;  Oakland  v.  Oakland  Water  Front 
Co.,  Its  Cal.  160,  50  Pac.  277;  Derby  v.  Ailing,  40  Conn.  410;  City 
of  De  Kalb  v.  Luney,  193  111.  185,  61  N.  E.  1036;  Brooks  v.  Riding, 
46  Ind.  15;  Sims  v.  Frankfort,  79  Ind.  446;  Wolfe  v.  Town  of  Sulli- 
van, 133  Ind.  331,  32  N.  E.  1017;  Davies  v.  Huebner,  45  Iowa,  574; 
Webb  V.  Butler  County,  52  Kan.  3T5,  34  Pac.  973;  Handlin  v.  Weston 
Lumber  Co.,  47  La.  Ann.  401,  16  South.  955;  St.  Louis  v.  Missouri 
Pac.  Ry.  Co.,  114  Mo.  13,  21  S.  W.  202;  Territory  v.  Deegan,  3  Mont 
82:  Cross  v.  Morristown.  18  N.  J.  Eq.  305;  Hoboken  Land  etc.  Co. 
V.  Hoboken,  36  N.  J.  L.  540;  Little  Miami  R.  Co.  v.  Greene  County 
Commrs.,  31  Ohio  St.  338:  Almy  v.  Church,  18  R.  L  182,  26  Atl.  58; 
Chafee  v.  City  of  Aiken,  57  S.  C.  507,  35  S.  E.  800;  Depriest  v.  Jones 
(Va.),  21  S.  E.  478;  Town  of  Weston  v.  Ralston,  48  W.  Va.  170,  36 
S.  E.  446;  Nicolai  v.  Davis,  91  Wis.  370,  64  N.  W.  1001,  and  numerous 
cases  cited  in  76  Am.  St.  Rep.  494,  and  14  Am.  St  Rep.  278,  279. 

In  Nebraska  it  is  held  that  the  title  to  land  devoted  to  public 
use  as  a  street  may  be  acquired  by  adverse  possession:  Meyer  r. 
City  of  Lfncoln,  33  Neb.  566,  29  Am.  St  Rep.  500,  50  N.  W.  763; 
Webster  v.  City  of  Lincoln,  56  Neb.  502,  76  N.  W.  1076.  This  hold- 
ing may  nevertheless  be  justified  by  the  fact  that  the  statutes  of 
that  state  give  to  municipal  corporations  a  proprietary  interest  in 
streets,  and  the  right  to  sell  or  otlierwise  dispose  of  them,  although 
the  cases  originally  establishing  the  rule  did  not  place  it  upon  this 
ground.  In  Krueger  v,  .Jenkins,  59  Neb.  641,  81  N.  W.  844,  however, 
the  court  lays  this  down  as  the  basis  of  the  doctrine,  and  holds 
that  as  to  highways  not  belonging  to  a  municipality,  and  hence  not 
governed  by  the  statute,  the  rule  in  Nebraska  Is  that  supported  both 
by  reason  and  by  the  weight  of  authority,  and  the  right  of  the 
public  to  use  such  highways  cannot  be  barred  by  any  adverse  pes- 
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ppsslon  on  the  part  of  nn  Individual:  Kniegor  v.  Jenkins,  59  Neb. 
&4,  81  N.  W.  844;  Lydick  v.  State,  61  Neb.  309,  85  N.  W.  70. 

In  Peckliatn  v.  Henderson,  27  Barb.  207,  a  distinction  is  at- 
tempted between  tLat  whicL  is  merely  an  encroachment  on  a  pub- 
lic highway  and  which  does  not  amount  to  an  obstruction  of  it,  and 
that  wliich  actually  obstructs  the  highway:  See,  also,  Evans  v.  Cin- 
cinnati, 2  Handy,  23(5.  Accord. ng  to  that  case  an  encroachment 
which  does  not  amount  to  an  obstruction  of  a  highway  is  not  a 
public  nuisance,  and  may  therefore  be  legalized  by  lapse  of  time 
and  adverse  possession.  This  distinction  Is  not,  however,  generally 
followed,  and  the  rule  now  established  In  nearly  all  of  the  states 
renders  It  Impossible  to  acquire  title  to  any  part  of  a  highway  by 
adverse  possession,  no  matter  how  trivial  the  encroachment.  In- 
deed, it  has  been  held  that  no  possession  of  a  portion  of  a  street 
can  be  said  to  be  adverse  to  the  right  of  the  public  until  the  public 
finds  It  necessary  or  sees  fit  to  use  that  portion  of  the  highway.  In 
other  words,  according  to  this  latter  view,  there  can  be  no  posses- 
sion adverse  to  the  public  of  any  encroachment  which  does  not  ac- 
tually obstruct  the  public  use  of  the  highway:  Reilly  v.  City  of 
Racine,  51  Wis.  526,  8  N.  W.  417;  Ohilds  v.  Nelson,  69  Wis.  125,  33 
N.  W.  587. 

2.  Rights  of  Private  Persons.— The  fact  that  certain  land  has 
been  dedicated  or  devoted  to  a  public  use,  as  for  a  street  or  high- 
way, does  not  affect  the  right  to  acquire  title  by  adverse  possession 
to  any  private  rights  in  such  land.  Such  private  rights  are  no  more 
exempt  from  the  statute  of  limitations  than  Is  any  other  private 
property.  Thus  the  owner  of  the  fee  of  the  land  on  which  there 
Is  a  public  highway  may  be  barred  of  his  title  thereto  by  the  ad- 
verse po.ssession  of  another  for  the  statutory  period.  And  it  is  en- 
tirely immaterial  that  the  possession  of  the  land  by  that  other 
amounted  to  a  public  nuisance  during  the  entire  period  of  Its  con- 
tinuance, and  as  such  might  have  been  summarily  abated  at  any 
time:  Read  v.  Leeds,  19  Conn.  182;  Cody  v.  Fitzimmons,  50  Conn. 
209.  Likewise  the  private  rights  of  an  abutting  owner  in  the  high- 
way on  which  his  land  abuts  may  be  lost  by  adverse  possession 
on  the  part  of  another:  Woodruff  v.  Paddock,  130  N.  Y.  618,  29  N.  E. 
1021;  Lambert  v.  Huber,  22  Misc.  Rep.  462,  50  N.  Y.  Supp.  793. 
See,  also,  Corwin  v.  Corwin,  24  Hun,  147. 

b.  Other  Public  XTses.— With  reference  to  lands  devoted  to  pub- 
lic uses  other  than  those  covered  by  streets  or  highway,  a  distinc- 
tion has  been  attempted  between  land  devoted  to  a  use  which  la 
strictly  public  and  that  devoted  to  the  use  of  the  inhabitants  of  a 
pai-tlcular  city  or  county.  Thus,  land  dedicated  to  a  county  for 
use  as  a  market  was  held  in  Callaway  County  v.  Nolley,  31  Mo. 
893,  to  be  dedicated  not  to  a  ''public  use,"  but  to  the  use  of  the 
inhabitants  of  a  certain  town  only,  and  their  rights,  it  was  held, 
might  therefore  be  barred  by  adverse  possession  for  the  statutojy 
period.  In  Mowry  v.  City  of  Providence,  10  R.  I.  52,  the  same  dis- 
tinction was  applied  to  land  set  apart  for  a  cemeterj',  and  it  was 
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held  that  this  was  a  dedication  "not  for  the  whole  public,  but  for 
a  limited  portion  of  the  public,  and  that  the  doctrine  of  adverse  pos- 
session will  apply  to  it."  In  City  of  Wheeling  v.  Campbell,  12  W. 
Va.  36,  however,  the  distinction  meets  with  strong  disapproval, 
and  is  said  not  to  be  "founded  in  good  reason."  Certain  it  is  that 
it  lias  not  been  generally  followed. 

Thus  it  has  been  held  that  land  devoted  to  use  as  a  cemetery 
Is  land  devoted  to  a  public  use,  the  public  rights  in  which  cannot 
be  devested  by  the  adverse  occupation  of  an  individual:  Common- 
wealth V.  Viall,  84  Mass.  512.  And  a  fire-engine  lot,  which  would 
seem  to  be  a  very  strong  Instance  of  land  devoted  to  a  use  bene- 
lieial  only  to  the  inhabitants  of  a  town,  and  not  to  the  public  gen- 
erally, has  been  held  to  be  dedicated  to  a  public  use  and  not  a  sub- 
ject of  adverse  possession:  San  Francisco  v.  Bradbury,  92  Cal.  414, 
28  Pac.  803.  And  this  doctrine  has  been  applied  to  a  school  lot  in 
Board  of  Education  v.  Martin,  92  Cal.  209,  28  Pac.  790;  to  a  hospital 
lot:  Yolo  County  v.  Barney,  79  Cal.  375,  12  Am.  St.  Rep.  152,  21  Pac. 
833;  Home  for  Inebriates  v.  City  and  County  of  San  Francisco,  119 
Cal.  534,  51  Pac.  950;  to  piiblic  squares:  Hoadley  v.  City  of  San 
Francisco,  50  Cal.  265,  reaffirmed  in  70  Cal.  320,  12  Pac.  125;  Town 
of  San  Leandro  v.  Le  Breton,  72  Cal.  170,  13  Pac.  405;  People  r. 
HoUaday,  93  Cal.  241,  27  Am.  St.  Rep.  186,  29  Pac.  54;  Lee  v. 
ToAvn  of  Mound  Station,  118  111.  304,  8  N.  B.  759;  Kittaning  Academy 
V.  Brown,  41  Pa.  St.  269;  Philadelphia  v.  Philadelphia  Ry.  Co.,  58 
Pa.  St.  253;  Grogan  v.  Town  of  Hay  ward,  4  Fed.  161.  See,  how- 
ever, Pella  v.  Schoete,  24  Iowa,  283,  95  Am.  Dec.  729. 

In  those  states,  however,  the  courts  of  which  permit  public  rights 
In  streets  and  highways  to  be  barred  by  adverse  possession  (see 
supra,  p.  777),  the  same  rule  is  applied  to  lands  devoted  to  other 
public  uses.  Thus  it  Is  held  In  Minnesota  that  a  public  levee  may 
be  acquired  by  adverse  possession:  St.  Paul  v.  Chicago  etc.  Ry. 
Co.,  45  Minn.  387,  48  N.  W.  17;  and  in  Kentucky  the  rights  of  the 
public  in  a  landing  or  slip  devoted  to  its  use  have  been  held  to  be 
devested  by  the  occupation  of  an  individual,  adverse  to  the  public, 
and  continuing  for  the  statutory  period:  Rowan  v.  Portland,  47  Ky. 
232.  See,  also,  Nichols  v.  Boston,  98  Mass.  39,  93  Am.  Dec.  132, 
and  contra,  Alton  v.  Illinois  Transp.  Co.,  12  111.  38,  52  Am.  Dec.  479. 
c.  Applicability  of  Doctrine  of  Equitable  Estoppel.— In  a  num- 
ber of  the  states  in  which  the  salutary  rule  that  no  adverse  posses- 
sion can  bar  the  rights  of  the  public  in  lands  devoted  to  Its  use 
is  adhered  to  by  the  courts,  the  practical  efficacy  of  this  doctrine 
has  been  greatly  weakened  by  the  application  of  the  doctrine  of 
equitable  estoppel  to  a  state  of  facts  to  which  it  is  not  properly 
applicable.  Much,  If  not  all,  of  this  confusion  has  arisen  from  the 
language  employed  in  a  passage  in  2  Dillon  on  Municipal  Corpora- 
tions, third  edition,  section  675  (quoted  at  length  in  note  to  Orr  v. 
O'Brien,  14  Am.  St.  Rep.  278-282),  In  which  the  learned  author,  after 
laying  down  the  correct  rule  that  adverse  possession  is  no  bar  to  the 
assertion  of  public  rights  or  easements,  says:  "It  will  perhaps  be' 
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found  t!iRt  ca<«es  will  arise  of  snch  a  character  that  justice  requires 
that  au  equitable  estopijcl  shall  be  asserted  even  against  the  public. 
....  The  author  cannot  assent  to  the  doctrine  that,  as  respects 
public  rights,  municipal  corporations  are  within  ordinary  limita- 
tion statutes.  It  is  uu.safe  to  reco;;nize  such  a  principle.  But  there 
is  no  danger  in  recognizing  the  principle  of  au  estoppel  in  pais  as 
applicaiile  to  such  cases,  as  tlils  leaves  the  court  to  decide  the  ques- 
tion, not  by  the  mere  lapse  of  time,  but  by  all  the  circumstances 
of  the  case,  to  hold  the  public  estopped  or  not,  as  right  and  justice 
may  require."  Regarding  this  language  it  is  said  in  Ralston  v. 
Town  of  Weston.  4C  W.  Va.  544,  76  Am.  St.  Rep.  834,  33  S.  E.  3?6: 
"In  this  the  rights  of  the  people  are  confounded  with  the  rights 
of  the  municipality.  How  can  equitable  estoppel,  any  more  than 
the  statute  of  limitations,  deprive  a  sovereign  of  his  rights  and  per- 
mit his  subjects  to  destroy  them  by  their  wrongful  conduct?  The 
use  of  their  highways  Is  a  sovereign  right,  common  to  all  the  people, 
and  of  which  they  cannot  be  devested  except  In  accordance  with 

their  will  and  appointment  for  the  public  weal The  statute 

of  limitations  is  a  mere  legal  estoppel,  and  if  not  applying  to  legalize 
a  public  nuisance,  neither  does  equitable  estoppel;  for  equity  fol- 
lows the  law,  and  will  grant  no  relief  to  a  law-breaker  or  wrong- 
doer. Clean  liands  and  a  clear  title  are  always  equitable  require- 
ments." Moreover,  equitable  estoppel  can  never  operate  where  the 
fact  which  it  Is  sought  to  estop  one  party  from  denying  was  equally 
known  or  equally  open  to  the  knowledge  of  both  parties:  Webb  v. 
Demt.polis,  95  Ala.  116,  13  South.  289;  Town  of  San  Leandro  v.  Le 
Breton,  72  Cal.  170,  13  Pac.  405;  Wolfe  v.  Town  of  Sullivan,  133 
Ind.  331,  32  N.  E.  1017;  Carolina  Central  R.  Co.  v.  McGaskell.  94 
N.  O.  746;  Almy  v.  Church,  18  R.  I.  182,  26  Atl.  58;  Ralston  v. 
Town  of  Weston,  46  W.  Va.  544,  76  Am.  St.  Rep.  834,  33  S.  E.  326. 
Many  states  have,  however,  followed  Dillon  In  this  regard  and  In- 
fluenced undoubtedly  by  the  apparent  injustice  of  d-epriving  indi- 
viduals of  property  which  they  have  occupied  for  years,  aided  by  the 
negligence  and  laches  of  public  officials  and  of  the  public  courts, 
have  applied  the  doctrine  of  equitable  estoppel  to  such  cases:  Chi- 
cago etc.  R.  R.  Co.  V.  City  of  Jollet,  79  111.  25;  County  of  Piatt  v. 
Ooodell,  97  III.  84;  Lee  v.  Town  of  Mound  Station,  118  111.  304,  8 
N.  B.  750;  Jordan  v.  City  of  Chenoa,  166  111.  530,  47  N.  E.  191;  City 
of  Sulllvim  v.  Tichenor.  179  111.  97,  53  N.  E.  561;  City  of  De  Kalb 
V.  Luney,  193  111.  185,  61  N,  E.  1036;  Brooks  v.  Riding,  4G  Ind.  15; 
Davies  v.  Huebuer,  45  Iowa.  574;  Uptagrafft  v.  Smith,  106  Iowa, 
385,  76  N.  W.  733;  Vicksburgh  v.  Marshall,  59  Miss.  563;  Evans 
V.  Cincinnati,  2  Handy,  236;  SIraplot  v.  Chicago  etc.  Ry.  Co.,  16 
Fed.  350. 

H.    Lands  Held  by  Railway  or  Other  Quasi  Public  Corporations. 

In  Southern  Pac.  Ry.  Co.  v.  Hyatt,  132  Cal.  240,  64  Pac.  272,  It 

is  held  that  the  right  of  way  of  a  railroad  Is  land  devoted  to  a  public 

use,  and  that  no  title  thereto  can  be  acquired  by  an  adverse  pos- 


June,  1901.J     Northern  Pacific  Ry.  Co.  v.  Ely.  781 

session.  The  court  after  citing  cases  to  the  effect  that  a  railroad 
is  a  public  highway,  applies  to  it  the  rule  that  no  adverse  title  can 
bo  acquired  as  against  the  public  in  a  street  or  other  public  high- 
way. In  Collett  V.  Board  of  Commrs.  of  Vanderburgh,  119  Ind.  27, 
21  N.  E.  329,  it  is  likeAvise  said  by  the  court  that  a  canal  owned  by 
a  corporation  was  land  devoted  to  a  public  use,  title  to  which  could 
not  be  lost  by  the  adverse  possession  of  an  individual,  bo  long  as  it 
remained  devoted  to  the  use  of  the  public.  Here,  however,  the  canal 
had  been  partially  built  by  the  state  and  had  then  been  turned  over 
by  it  to  a  corporatipn  to  complete  and  manage  it  for  the  benefit  of 
the  public.  Moreover,  the  corporation  had,  in  the  Indiana  case, 
abandoned  the  public  use  and  renounced  its  ofbligation  to  the  pub- 
lic, the  canal  had  lost  its  character  as  a  public  highway,  and  the 
language  of  the  court  with  reference  to  a  supposed  case  in  wh'ch 
a  public  highway  Is  Involved,  Is  obviously  an  obiter  dictum. 

With  these  two  exceptions,  however,  the  authorities  seem  a  unit 
In  holding  that  land  held  by  a  quasi  public  corporation  and  devoted 
to  a  "public  use"  is  a  proper  subject  for  the  application  of  the  doc- 
trine of  adverse  possession.  Thus  it  has  been  held  that  land  held  by 
a  turnpike  company  and  forming  a  part  of  its  road  may  be  ac- 
quired by  adverse  possession  for  the  statutory  period:  District  of 
Columbia  v.  Krause,  11  App.  Gas.  (Dist.  of  CJol.)  398.  And  while 
It  is  perhaps  true  that  there  can  be  no  adverse  possession  of  that 
portion  of  a  railroad  right  of  way  which  is  covered  by  the  track  or 
buildings,  or  is  In  use  by  the  railroad,  this  is  so,  not  because  of  any 
public  use  to  which  it  is  devoted,  but  because  "the  presence  of  a 
track  constantly  in  use  is  a  definite  badge  of  ownership,  and  the 
only  practical  assertion  of  title  that  can  be  made":  Jones  on  Base- 
ments, sec.  281.  If,  however,  an  individual  has,  for  the  statutory, 
period,  enjoyed  a  possession  of  a  portion  of  a  railroad  right  of 
way,  adverse  to  the  title  of  the  railroad  company,  by  the  great 
weight  of  authority,  title  will  vest  in  him  to  the  exclusion  of  the 
corporation:  Illinois  Cent.  R.  R.  Co.  v.  Houghton,  126  111.  233,  9 
Am.  St.  Rep.  581,  18  N.  E.  301;  Illinois  Cent.  R.  R.  Co.  T.  O'Connor, 
154  111.  550,  39  N.  E.  503;  Illinois  Cent.  R.  R.  Co.  v.  Moore,  IGO  111. 
9,  43  N.  E.  364;  Donahue  v.  Illinois  Cent  R.  R.  Co.,  165  111.  640,  46 
N.  E.  714;  Illinois  Centr.il  R.  R.  Co.  v.  Wakefield,  173  111.  564,  50 
N.  B.  1002;  Pittsburgh  etc.  Ry.  Co.  v.  Stickley,  155  Ind.  312,  58 
N.  B.  192;  Pollock  v.  Marysvllle  etc.  R.  R.  Co.,  103  Ky.  84,  44  S.  W. 
359;  Matthews  v.  I^ake  Shore  etc.  Ry.  Co.,  110  Mich.  170,  64  Am. 
St  Rep.  336,  67  N.  W.  Ill;  Northern  Pac.  Ry.  Co.  v.  Townsend, 
84  Minn.  152,  87  Am.  St.  Uep.  342,  SO  N.  W.  1007;  VVilmot  v.  Yazoo 
etc.  R.  Co.,  76  Miss.  374,  24  South.  701;  Paxton  v.  Yazoo  etc.  R.  Co., 
76  Miss.  536,  24  South.  536;  Spottiswoode  v.  Monis  etc.  R.  Co.,  61 
N.  J.  L.  322,  40  Atl.  505;  Texas  etc.  R.  R.  Co.  v.  Maynard  (Tex.  Civ. 
App.),  51  S.  W.  255;  Northern  Pac.  Ry.  Co.  v.  Ely  (principal  case), 
25  Wash.  3&4,  65  Pac.  555;  Northern  Pac.  Ry.  Co.  v.  Hasse  (Wash.), 
68  Pac.  882;  Bobbett  v.  Southeastern  Ry.  Co.,  L.  R.  9  Q.  B.  Dlv.  424. 
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On  principle  there  would  seem  to  be  no  reason  for  exempting  a 
railroad  company  from  the  operation  of  the  statute  of  limitations. 
Its  right  of  way,  however  much  It  may  be  devoted  to  a  public  use, 
remains  private  property.  Its  officials  are  not  public  officers  In  any 
true  sense;  Its  object  Is  private  gain.  Streets  and  highways  belong- 
ing to  and  created  for  the  sole  purpose  of  benefltlng  the  public 
are  uses  In  no  way  analogous  to  that  of  a  railroad  right  of  way. 
A.  railroad  company  has,  what  a  public  officer  has  not,  a  direct  and 
pecuniary  Interest  In  using  diligence  to  assert  Its  claims  to  any 
land  held  by  It  There  can  be  no  question  of  legalizing  a  public 
nuisance  by  lapse  of  time.  Sovereign  rights  are  not  Involved.  None 
of  the  considerations  which  render  the  application  of  the  doctrine 
of  adverse  possession  to  public  rights  Inexpedient  and  unwise  are 
here  present,  and  it  Is  difficult  to  see  why  the  same  rule  as  that 
governing  individuals  and  private  corporations  should  not  here  con- 
troL 


GRIFFIN"  V.   CATLIN". 

[25  Wash.  474,  66  Pac.  755.] 

ACKNOWLEDGMENT  OP  NOTARY— SUFPICIENCY.-The 
omission  of  the  notary's  place  of  residence  in  his  certificate  of  ac- 
knowledgment of  a  mortgage  is  not  such  material  defect  as  to 
Invalidate  the  mortgage  as  against  third  persons,    (p.  7188.) 

Allen  &  Allen,  for  the  appellants. 

Martin,  Joslin  &  Griflfin,  for  the  respondents. 

474  PER  CURIAM.  Action  to  foreclose  a  mortgage  npon 
certain  described  real  estate,  executed  by  defendants  Jerome 
Catlin  and  Eva  Catlin  to  plaintiff,  Griffin,  in  September,  1895, 
to  secure  a  promissory  note  of  sixteen  hundred  dollars,  of 
even  date  therewith-  The  appellants  were  made  parties  in 
the  usual  allegation  of  having  or  claiming  some  interest  in 
a  part  of  the  real  estate  included  in  the  mortgage.  Appel- 
lants answered,  denying  each  allegation  of  the  complaint, 
and  alleging  that  appellants  recovered  judgment  in  the  sum 
of  four  hundred  and  four  dollars  and  fifty  cents  against  Cat- 
lin and  wife  upon  a  debt  due  appellants,  and  that  thereafter 
an  execution  was  levied  upon  such  judgment  against  a  cer- 
tain described  portion  of  the  real  estate  included  in  the  mort- 
gages, alleging  sale  duly  made  thereunder,  and  purchase  there- 
of made  at  such  sale  by  appellants.     It  is  also  set  up  that 
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the  mortgage  was  '^'"^  executed  to  plaintiff  for  the  purpose 
of  hindering,  delaying,  and  defrauding  appellants  and  other 
creditors    of   the    Catlins. 

An  examination  of  the  record  shows  that  the  allegation  of 
fraud  was  not  sustained  at  the  trial.  There  are  hut  two 
points  made  in  the  argument  for  appellants:  That  the  mort- 
gage was  not  acknowledged  as  required  by  law,  and  was  in- 
valid; and  that  the  residence  of  the  notary  was  not  added  to 
the  certificate — it  was  regular  in  all  other  respects.  The  ac- 
knowledgment conforms  to  the  form  specified  in  section  4533 
of  Ballinger's  Code,  which  section  declares:  "A  certificate  of 
acknowledgment,  substantially  in  the  following  form,  shall  be 
sufficient."  There  are  some  cases,  as  Gates  v.  Brown,  1  Wash. 
470,  25  Pac.  914,  and  Stetson-Post  MUl  Co.  v.  McDonald, 
5  Wash.  496,  32  Pac.  108,  cited  by  appellants  to  sustain 
their  contention,  but  in  those  cases  the  official  seal  was 
omitted,  which  was  a  material  defect.  The  omission  of  the 
notary's  place  of  residence  is  not  a  material  defect.  No  error 
is  observed  in  the  decree  of  the  court  ordering  the  sale  of  the 
property. 

The  judgment  is  affirmed. 


Acknowledgments.— It  is  the  policy  of  the  law  to  uphold  certifi- 
cates of  acknowledgments:  Summer  v.  Mitchell,  29  Fla.  179,  30 
Am.  St.  Rep.  106,  10  South.  562.  Acknowledgments  are  to  be  sus- 
tained if  possible:  Touchard  v.  Crow,  20  Cal.  150,  81  Am.  Dec.  108. 
A  substantial  compliance  with  the  requirements  of  the  statute  as 
to  the  acknowledgment-  and  the  form  of  the  certificate  is  all  that 
is  necessary.  And  the  omission  of  immateri.<jl  facts  and  words  ts 
not  fatal  to  the  certificate:  See  the  monographic  note  to  Livingston 
V.  Kettelle,  41  Am.  Dec.  169,  174.  The  rights  of  a  judgment  creditor 
of  a  grantor  are  not  affected  by  a  mistake  of  the  notary  In  taking 
the  acknowledgment  in  one  county  but  certifying,  by  mistake,  that 
he  is  a  notary  of  anotiier  county:  Roberts  v.  Robinson,  49  Neb.  717, 
59  Am.  St.  Rep.  567,  6S  N.  W.  1035.  On  the  conclusiveness  of  ac- 
knowledgments, see  the  monographic  note  to  American  Freehold 
etc.  Co.  T.  Thornton,  54  Am.  St  Rep.  150-160. 
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STATE  V.  SKILBEICK. 

[25  Wash.  555,  66  Pac.  53.] 

LARCENY— DISHONEST  GAMBLING.— If  a  person  stakos 
and  loses  h's  money  at  a  dishonest  game,  not  knowing  It  to  be  such, 
and  in  reliance  upon  a  statement  made  by  one  of  the  persons  con- 
duftin*  the  game,  that  he  stands  an  equal  chance  of  winning,  when 
he  has  none,  the  confederate  conducting  the  game  and  taking  his 
money  Is  guilty  of  larceny,    (pp.  785,  78(5.) 

J.  P.  Dora,  J.  E.  Hawkins,  and  E.  E.  Brennan,  for  the 

appellant. 

W.  S.  Fulton,  prosecuting  attorney,  for  the  "state.. 

*"^*  MOUNT,  J.  Appellant  was  convicted  in  the  superior 
court  of  King  county  of  the  crime  of  larceny,  and  from  a 
judgment  and  sentence  appeals  to  this  court. 

It  appears  from  the  evidence  that  one  Thomas  Daley,  who 
was  a  country  boy,  while  in  the  city  of  Seattle  was  met  by 
one  Andrew  Samson,  who  was  a  stranger  to  him.  Daley  and 
Samson,  after  some  conversation,  went  to  a  saloon,  and  into 
a  .>mall  room,  and  were  discussing  some  portion  ****  of  the 
state  of  Wisconsin  where  Daley  once  resided,  Samson  claim- 
ing that  he  was  also  from  that  state.  While  thus  engaged, 
they  were  joined  by  one  Herman  Hilger  and  Skilbrick,  the 
appellant.  A  game  of  cards  was  proposed,  and  Daley,  after 
the  other  three  had  played  for  a  little  time,  was  induced  also 
to  play.  The  game  was  what  is  commonly  known  as  poker. 
Upon  the  deal  the  cards  were  so  manipulated  that  Skilbrick, 
the  appellant,  held  four  tens,  Daley  four  queens,  and  Hilger 
four  kings.  Samson's  hand  being  of  no  value,  he  threw  it 
aside,  but  persuaded  Daley  to  show  him  his  hand.  Samson 
then  told  Daley  that  he  held  the  best  hand,  to  get  all  the 
money  he  could,  and  wager  it  on  the  hand.  Each  of  the 
parties  then  placed  his  cards  in  an  envelope,  and  Samson, 
taking  the  remainder  of  the  cards,  went  with  Daley  and 
Hilger  to  a  bank,  where  Daley  had  his  money.  After  getting 
the  money,  they  went  back  to  said  saloon,  where  appellant 
had  remained,  and  proceeded  to  bet  on  the  hands.  When  the 
money,  amounting  to  sixty-one  dollars  for  each  of  the  three 
players,  was  all  on  the  table,  and  the  cards  displayed,  Samson 
"grabbed"  the  money  and  Hilger  took  it  from  him.  There- 
upon all  separated.     Daley  immediately  informed  against  the 
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parties,  who  were  all  arrested,  and  charged  jointly  with  the 
crime  of  larceny.     Separate  trials  were  had. 

Appellant  requested  the  court  to  give  to  the  Jury  the  fol- 
lowing instruction :  "If  you  find  the  prosecuting  witness  Daley 
engaged  in  a  game  of  cards,  and  intended  to  bet  and  win  or 
lose  his  money  bet,  as  money  is  usually  lost  or  won  at  cards, 
and  allowed  the  money  to  be  taken  from  the  table  without 
objection  on  his  part  because  he  had  lost  the  bet,  you  will 
find  the  defendant  not  guilty,  whatever  the  character  of  the 
game  may  have  been.** 

There  can  be  no  other  conclusion  from  the  evidence  in  the 
case  than  that  Hilger,  Samson,  and  the  appellant,  Skilbrick, 
557  -y^rgj-g  confederates;  that  the  game  was  a  dishonest  game; 
that  Daley  had  no  chance  of  winning;  that  the  confederates 
knew  what  Daley  had  in  his  hand;  and  that  there  was  no 
element  of  chance  for  them  in  the  game.  Daley  was  entirely 
ignorant  of  the  character  of  the  game.  He  testified  that 
he  believed  it  to  be  an  honest  game  of  poker.  Rapalje,  in 
his  work  on  Larceny  and  Kindred  Offenses,  at  section  14, 
says:  "It  by  trick  or  artifice  the  owner  of  property  is  in- 
duced to  part  with  the  custody  or  naked  possession  of  it  to 
one  who  receives  the  property  animo  furandi,  the  owner  still 
meaning  to  retain  the  right  of  property,  the  taking  will  be  lar- 
ceny. Thus  it  is  larceny  where  the  defendants  so  fraudu- 
lently conduct  a  gambling  game  or  lottery  as  to  give  the 
prosecutor  no  chance  of  winning,  and  he  parts  with  his  money 
through  fraud  or  fear":  See,  also,  McClain  on  Criminal  Law, 
sec.  560. 

When  Daley  placed  his  money  on  the  hazard  of  the  cards, 
he  did  not  intend  to  part  with  the  title,  unless  it  was  fairly 
won  by  his  opponents.  When  Samson,  Hilger,  and  Skilbrick 
knew,  before  the  cards  were  dealt,  or  afterward  by  discovery, 
that  Daley  was  to  lose  his  money  through  their  manipula- 
tions, and  where  they  induced  him  into  the  game,  and  one 
of  them,  by  telling  him  he  had  the  best  hand,  persuaded  him 
to  place  his  money  on  the  table,  for  the  purpose  of  obtain- 
ing his  money,  as  they  evidently  did  in  this  case,  it  was  as 
much  larceny  as  though  they  had  induced  him  to  lay  his 
money  on  the  table  for  them  to  examine  and  then  had  taken 
it  by  some  sleight-of-hand  performance,  which  Daley  did  not 
understand,  or  by  force  under  his  protest.  The  object  of 
the  conspirators  was  to  get  the  money.  That  they  got  pos- 
session of  it  through  a  trick  or  through  fraud,  by  leading 
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Daley  to  believe  he  would  stand  an  equal  chance  of  winning 
when  he  had  none,  or  that  they  got  it  by  taking  it  without 
his  consent,  '^'^^  makes  no  difference;  the  crime  would  be 
larceny  in  either  event:  Miller  v.  Commonwealth,  78  Ky.  15, 
39  Am.  Rep.  194;  People  v.  Eae,  6G  Cal.  423,  56  Am.  Rep. 
102,  6  Pac.  1;  Loomis  v.  People,  G7  N.  Y.  322,  23  Am.  Rep. 
123;  People  v.  Shaw,  57  Mich.  403,  68  Am.  Eep.  372,  24  N. 
W.  121. 

The  instruction  complained  of  assumes  that  where  a  per- 
son loses  at  a  dishonest  game,  not  knowing  it  to  be  such,  the 
person  conducting  such  game  is  not  liable  for  larceny.  The 
weight  of  authority  does  not  support  the  appellant's  conten- 
tion.    It  was  not  error  of  the  court  to  refuse  the  instruction. 

The  cause  is  therefore  affirmed. 

Reavis,  C.  J.,  and  Fullerton,  Anders,  Hadley,  and  White, 
JJ.,  concur. 


What  Constitutes  Larceny  Is  discussed  In  the  monoprraphic  note 
to  State  V.  Homos,  57  Am.  Dec.  271-286.  Obtaining  money  by  fraud, 
trick,  or  artitioe  may  amount  to  larceny:  Doss  v.  People,  158  111. 
CGO,  49  Am.  St.  Rep.  180,  41  N.  E.  1093;  Commonwealth  v.  Flynn, 
167  Mass.  460,  57  Am.  St  Rep.  472,  45  N.  E.  924;  Beasley  v.  State, 
138  Ind.  5fi2.  40  Am.  St.  Rep.  418,  38  N.  E.  .35;  Commonwealth  v. 
Lannan,  153  Mass.  287,  25  Am.  St  Rop.  629,  26  N.  K  858.  The  taking 
of  money  by  confederates  on  a  sham  bet  contrived  by  them  to  de- 
fraud a  person  advancins;  the*  money  and  taking  part  in  the  transac- 
tion Is  larceny:  People  v.  Shaw,  57  Mich.  403.  58  Am.  Rep.  372,  24 
N.  W.  121;  Miller  v.  Commonwealth,  78  Ky.  15,  39  Am.  Rep.  194. 
So  it  is  larceny  in  case  the  defendants  so  fraudulently  conduct  a 
game  of  monte  as  to  give  the  prosecutor  no  chance  of  winning,  and 
he  parts  with  his  money  through  fraud  and  fear:  United  States  v. 
Mnrphy,  MacArtb.  &  Mack.  375,  48  Am.  Rep.  754. 
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EELLS   V.  CHESAPEAKE    AND    OHIO  -  RAILWAY   CO. 
[40  W.  Va.  66,  38  S.  E.  479.] 

LIMITATIONS,  STATUTE  OP— DAMAGES  FOR  INJURIES, 
WHEN  INTERMITTENT  RATHER  THAN  PERMANENT.-If  a 
bridge  is  constructed  across  a  stream,  and  afterward  In  time  of 
freshets  throws  high  water  upon  and  caves  in  plaintiff's  land  And 
undermines  his  trees,  such  injury  is  intermittent  rather  than  per- 
manent, and  the  statute  of  limitations  against  an  action  to  recover 
therefor  does  not  commence  to  run  from  the  time  of  erecting  the 
bridge,  but  only  from  the  date  of  the  first  injury,     (p.  787.) 

A  PRESCRIPTIVE  RIGHT  TO  MAINTAIN  A  BRIDGE  In 
e\ieh  a  manner  as  may  caxise  injury  to  a  land  owner  cannot  be  sus- 
tained where  there  has  been  no  acquiescence  on  his  part,  and 
whether  there  has  been  such  acquiescence  is  a  question  of  fact  which 
must  be  submitted  to  the  jury.     (pp.  788,  791.) 

PRESCRIPTION— TIME  OF  COMMENCEMENT.- Where  a 
prescriptive  right  to  maintain  a  bridge  is  Insisted  upon  as  a  de- 
fense to  an  action  to  recover  for  injuries  suffered  by  a  land  owner 
from  its  maintenance,  the  time  upon  which  the  prescriptive  right  is 
founded  must  be  computed,  not  from  the  erection  of  the  bridge,  but 
from  the  date  when  It  has  inflicted  some  appreciable  damage  to 
the  plaintiff's  property,    (pp.  71)0,  791.) 

John  Baker  White  and  Philip  G.  Walker,  for  the  plaintiff 
in   error. 

Simms,  Enslow  &  Alderson,  for  the  defendant  in  error. 

^  BEANNON,  P.  Hettie  Eells  brought  an  action  of  tres- 
pass on  the  case  in  the  circuit  court  of  Kanawha  county 
against  the  Chesapeake  &  Ohio  Railway  Company,  alleging  as 
her  cause  of  action  that  that  company  had  built  a  bridge  for 
railroad  purposes  across  a  stream,  and  so  constructed  its  piers 
and  abutments  obliquely  in  ®«  the  stream  that  they  changed 
the  natural  course  of  the   current  and  directed  it  against 

(787) 
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a  certain  lot  of  land  of  the  plaintiff,  causing  the  same  to  wash 
away  and  cave  in  to  a  specified  extent  and  undermining  a 
number  of  forest  and  shade  trees  left  there  as  a  protection 
of  the  lot  as  it  fronted  on  said  stream.  Upon  the  trial, 
upon  the  evidence  of  both  plaintiff  and  defendant,  the  court 
directed  the  jury  to  find  a  verdict  for  the  defendant,  and 
rendered  judgment  for  the  defendant,  and  the  plaintiff  sued 
out   this  writ   of   error. 

I  confess  that  I  have  encountered  considerable  difficulty  in 
the  consideration  of  this  case.  The  important  question  in 
the  case  as  presented  to  this  court  is  whether  the  action  is 
barred  by  the  statute  of  limitations.  The  bridge  was  built  in 
1870,  and  this  suit  was  brought  in  January,  1898.  The  bridge 
remained  as  to  this  matter  the  same  as  when  built.  The  ques- 
tion is  whether  the  injury  is  of  that  character  called  a  per- 
manent injury,  so  that  the  plaintiff  must  sue  at  once  after  the 
building  of  the  bridge,  or  at  latest  from  the  very  first  detri- 
ment from  it  to  the  plaintiff's  lot,  and  recover  damages  in 
one  action  as  for  a  permanent  and  enduring  injury,  entire 
damage  for  the  whole  injury,  or  whether  she  could  sue  at 
any  time  for  the  injury  as  it  occurred  at  intervals,  and  re- 
cover for  any  damage  within  five  years  of  its  occurrence.  The 
question  is  whether  the  injury  of  the  pl^ntiff  in  this  case, 
if  any  exists,  is  one  known  in  the  law  as  a  permanent  in- 
jury, requiring  the  action  to  be  brought  from  the  first  in- 
stance of  damage,  within  five  years  thereafter;  or  is  that 
injury  such  as  is  known  in  law  as  recurring,  intermittent  and 
continuous?  In  the  one  case  the  action  is  barred;  in  the 
other  it  is  not.  If  the  injury  is,  in  legal  aspect,  of  the  latter 
character,  though  the  bridge  was  erected  in  1870,  and  re- 
mained unchanged,  and  though  the  first  distinguishable  item  ot 
damage  from  it  was  shortly  thereafter,  yet  the  plaintiff  could 
disregard  it,  and  wait  silent  until  the  occurrence  of  another 
item  of  damage  from  freshet  happening  afterward,  and  sue 
for  damage  to  her  lot  from  that  occurrence,  and  other  items 
of  damage,  within  five  years  from  their  happening.  We  are 
of  the  opinion  that  the  injury,  if  any,  is  to  be  classified  as 
intermittent,  not  permanent.  The  mere  building  of  the 
bridge  did  not  cause  any  injury  to  the  plaintiff.  She  could 
not  sue  for  that  alone.  She  could  not  sue  until  high  water 
came  and  its  force  was,  by  reason  of  that  bridge,  thrown 
against  her  lot,  and  she  received  damage  therefrom.  *'^  That 
damage  would  be  occasional  as  freshets  might  come,  recurring. 
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intermittent,  one  freshet  doing  some  damage,  another  doing 
additional  or  greater  damage.  I  shall  not  discuss  this  intri- 
cate question  and  the  nice  lines  of  discrimination  found  in  the 
law  on  the  subject.  As  I  remarked  in  Henry  v.  Ohio  River  R. 
R.  Co.,  40  W.  Va.  234,  21  S.  E.  863,  the  lines  of  thought  and 
demarcation  are  close,  the  application  of  principles  to  instances 
difficult,  and  the  authorities  variant.  The  cases  are  very  nu- 
merous on  the  subject.  I  will  simply  refer  to  the  Henry  case 
and  its  citations,  and  Guinn  v.  Ohio  River  R.  R.  Co.,  46  W.  Va. 
151,  76  Am.  St.Rep.  806,  33  S.  E.  87,  and  Drake  v.  Chicago  etc. 
Ry.  Co.,  63  Iowa,  202,  19  N.  W.  215.  Thus,  so  far,  the  action 
is  not  barred.  But  counsel  for  the  railroad  company  intro- 
duced another  point.  They  contend  that  even  though  the 
alleged  injury  is  to  be  classified,  not  as  one  of  permanent 
character,  but  intermittent,  yet  that  time  has  established  the 
right  of  the  company  to  continue  the  bridge  in  the  condition 
in  which  it  was  when  built,  though  it  does  work  damage  to 
the  plaintiff  on  occasions  as  time  passes.  They  say  they  have 
acquired  right  to  do  this  by  prescription.  This  is  a  grave 
question  in  the  case.  It  is  established  by  many  authorities 
thar  one  man  can  by  prescription  gain  a  right  of  way  over 
another  man's  land;  that  one  man  can  by  prescription  gain 
a  right  to  back  water  or  flow  water  over  another  man's  land 
by  means  of  a  mill-dam  or  the  like.  Many  incorporeal  rights 
or  easements  can  be  established  by  prescription:  Nicholas  v. 
Aylor,  7  Leigh,  546;  Field  v.  Brown,  24  Gratt.  74;  Coalter 
v.  Hunter,  4  Rand.  58,  15  Am.  Dec.  726;  Smith  v.  Russ,  17 
Wis,  227,  84  Am.  Dec.  739;  Jones  on  Easements,  sec.  158. 
I  take  it  that  upon  the  same  principle  a  right  such  as  that 
involved  in  this  case  could  be  established  by  prescription.  It 
is  essential,  however,  that  we  should  be  careful  about  the 
law  of  prescription.  An  important  element  to  establish  it  is, 
that  the  party  whose  land  is  to  be  made  subject  to  a  right 
in  another  by  prescription  should  be  chargeable  with  acqui- 
escence in  the  exercise  of  that  right  by  the  other  party.  The 
prescription  of  which  we  here  speak  is  different  from  the 
statute  of  limitations,  which  is  a  bar  whether  the  party  acqui- 
esce or  not;  but  to  establish  an  incorporeal  right  by  prescrip- 
tion, acquiescence  by  the  party  affected  by  it  must  exist.  If 
it  be  shown  that  that  party  protested  against  the  exercise 
of  that  right,  denied  that  right,  then  no  time  will  establish 
it.  There  are  many  ways  in  which  such  protest  may  be  mani- 
fested.   Anything  showing  that  the  party  did  not  recognize, 
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but  repudiated  and  denied,  such  ®®  right,  will  prevent  its 
existence,  will  prevent  its  consummation.  The  cases  above 
cited  show  this.  It  is  elsewhere  abundantly  shown:  Powell 
V.  Bagg,  8  Gray,  441,  69  Am.  Dec.  262;  Angell  on  Water- 
courses, sec.  200.  The  reason  for  this  rule  is  that  from 
length  of  time  the  law  presumes  that  a  grant  of  the  right 
was  once  made,  but,  not  appearing,  has  been  lost.  Such  has 
boon  the  reason  of  the  right  given  from  the  earliest  time. 
Now,  in  this  case  it  does  not  appear  distinctly  whether  the 
plaintiff  protested  or  not.  It  was  a  question  of  fact  whether 
she  did  or  not,  a  question  for  the  jury,  under  all  the  circum- 
stances; but  the  court  took  that  question  away  from  the  jury. 
I  incline  to  think  this  was  error  as  to  this  point.  Acquies- 
cence is  clearly  a  question  of  fact:  Thomas  v.  England,  71] 
Cal.  456,  12  Pac.  491.  It  is  true  that  enjoyment  of  the  right 
for  the  period  prescribed  establishes  that  right  as  a  conclu- 
sion of  law;  but  whether  under  all  the  circumstances  of  the 
case  it  could  be  inferred  that  the  plaintiff  from  silence  ac- 
quiesced in  such  right,  it  seems  to  me  was  likely  one  proper 
to  be  left  to  the  jury.  But  there  is  another  view  which  is 
stronger  with  me  to  show  error  in  withdrawing  the  case  from} 
the  jury.  It  is  this :  Suppose  we  were  to  say  that  it  is  such  a 
case  as  prescription  would  apply  to,  still  prescription,  like 
liftiitation,  has  its  period  and  must  have  a  point  of  commence- 
ment in  time.  In  this  case  ihat  point  of  commencement  is 
not,  as  claimed,  the  date  of  the  erection  of  the  bridge.  That 
erection,  only  and  simply,  would  not  start  time  running  to; 
establish  prescription.  The  company  had  a  perfect  right  to 
build  the  bridge.  The  plaintiff  could  not  either  sue  or  pro- 
test for  that  only,  but  only  for  damage  consequent  upon  such 
erection,  occurring  some  time  thereafter,  that  is,  when  the 
water  washed  some  portion  of  her  lot  away.  It  is  well  settled' 
that  the  following  extract  from  Jones  on  Easements,  section 
165,  states  the  true  law:  "A  right  of  action  must  have  arisen 
for  the  adverse  user  to  constitute  a  right  by  prescription; 
there  must  have  been  such  an  invasion  of  the  rights  of  the 
party  against  whom  the  right  is  claimed  that  he  would  have 
a  cause  of  action  against  the  intruder**:  Smith  v.  Euss,  17 
Wis.  227,  84  Am.  Dec.  739;  Turner  v.  Hart,  71  Mich.  138, 
15  Am.  St.  Kep.  243,  38  N.  W.  890;  Wood  on  Nuisances, 
sec.  719;  Klein  v.  Gehrung,  25  Tex.  Supp.  233,  78  Am.  Dec. 
665.  Therefore,  the  question  is  important  in  determining 
whether  a  right  in  the  company  to  maintain  these  abutments 
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and  piers,  and  by  them  to  change  the  current  of  the  stream 
to  the  injury  of  the  plaintiff's  lot.  When  did  the  **®  first 
appreciable  damage,  if  any,  to  the  plaintiff's  lot  from  that 
bridge  occur?  From  that  point  of  time  prescription  com- 
menced to  run.  When  that  first  damage  occurred  is  a  ques- 
tion of  fact.  Whether  ten  years  elapsed  from  it  is  a  ques- 
tion of  fact.  There  was  a  great  deal  of  evidence  before  the 
jury  bearing  on  that  crucial  point,  crucial  for  the  solution, 
of  this  point.  The  plaintiff  claimed  it  was  later  in  date  than 
did  the  defendant.  The  court  took  the  solution  of  that  ques- 
tion away  from  the  jury,  and  therein  erred. 

If  in  fact  that  bridge  did  change  the  natural  course  of  the 
current  of  Coal  river  and  thereby  injure  the  plaintiff's  lot; 
if  that  and  not  the  natural  flow  did  the  injury,  then  that  in- 
jury is  one  consequential  from  the  building  of  the  bridge, 
and  dates  from  the  first  injury  or  damage,  not  from  the  build- 
ing of  the  bridge.  2  Wood  on  Nuisance,  section  708,  says: 
"There  is  a  distinction  between  a  prescriptive  right  to  do  some 
act  upon  one's  ovim  premises  that  operates  injuriously  to  an- 
other, and  a  right  to  do  some  act  upon  another's  premises.  In 
the  latter  case,  each  act  of  user,  before  the  user  ripens  into  a 
right,  is  a  trespass,  for  which  an  action  may  be  maintained  at 
any  time,  while  in  the  former  no  action  can  be  maintained  until 
some  right  has  been  invaded.  In  the  one  case  there  is  an  ac- 
tual invasion  of  the  property  itself,  while  in  the  other  there  is  a 
mere  invasion  of  some  right."  In  the  one  case  the  mere  exer- 
cise of  the  right,  like  a  right  of  way  over  another's  land,  or  a 
backing  of  water  by  a  dam,  is  at  once  the  commencement  of  the 
right ;  but  in  the  other  case,  like  the  case  in  hand,  where  the  in- 
jury is  a  mere  consequence,  not  occurring  eo  instanti,  it  is  oth- 
erwise. That  bridge  may  have  been  causing  the  injury  for  a 
period  sufficient  to  raise  a  prescription;  but  whether  it  had 
or  not  was  a  question  for  the  jury. 

All  questions  of  fact  are  left  untouched  by  this  decision. 
It  is  because  the  court  took  the  material  questions  from  the 
jury  that  we  reverse  the  judgment.  There  was  enough  evi- 
dence bearing  upon  those  questions  before  the  jury  to  call 
for  the  case  being  tried  by  a  jury:  See  Ketterman  v.  Dry 
Fork  Ry.  Co.,  48  W.  Va.  606,  37  S.  E.  683.  Judgment  re- 
versed, verdict  set  aside,  new  trial  granted. 

The  Statute  of  Limitations  does  not  Begin  to  Rxin  against  a 
land  owner's  right  of  action  for  the  unlawful  flowage  of  his  land 
until  he  has  been  Injured  and  his  action  has  accrued,  notwithstand- 
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Inj?  the  negHsrent  stmcttire  and  other  acts  causing  the  overflow  may 
have  been  growing  and  working  for  a  length  of  time  beyond  the 
period  of  limitation.  If  a  structure,  when  completed,  Is  permanent 
in  character,  but  not  necessarily  a  nuisance,  and  afterward  bocimies 
one,  tlie  statute  begins  to  run  from  the  time  an  Injury  is  received, 
and  not  from  the  time  tlie  structure  is  erected:  Note  to  St  Louis 
etc.  Rv.  Co.  V.  Bigfis,  20  Am.  St.  Rop.  177,  178.  See,  also,  Chicago 
etc.  R  R.  Co.  v.  Emmert,  53  Neb.  237,  68  Am.  St  Rep.  G02,  73  N.  W. 
640;  Fremont  etc.  R.  R.  Co.  v.  Harlin,  50  Neb.  098,  61  Am.  St  Rep. 
578,  70  N.  W.  263;  Smith  v.  Seattle,  18  Wash.  484,  63  Am.  St  Rep. 
010,  .')1  Pac.  1057;  Doran  v.  Seattle,  24  Wash.  182,  85  Am.  St.  Rep. 
048,  64  Pac.  230;  Austin  etc.  Ry.  Co.  v.  Anderson,  79  Tex.  427,  23 
Am.  St  Rep.  350,  15  S.  W.  4.84. 

No  Prescriptive  Right  In  land  can  be  claimed  until  the  claimant 
shows  that  the  acts  constituting  the  adverse  user  Injured  the  com- 
plaining party  and  gave  him  a  right  of  action:  Turner  v.  Hart  71 
Mich.  128,  15  Am.  St.  Rep.  243,  38  N.  W.  890.  See,  also.  Whiting 
V.  Gaylord,  66  Conn,  337,  50  Am.  St  Rep.  87,  34  Atl.  85;  North 
Point  Irr.  Co.  v.  Utah  etc.  Canal  Co.,  16  Utah,  246,  67  Am.  St 
Hep.  607,  52  Pac  16a 


COOK  V.   TOTTEN. 

[49  W.  Va.  177,  38  S.  B.  491.1 

STREETS  REPRESENTED  ON  MAPS  AND  PLATS,  WHO 
MAY  INSIST  UPON  THE  OPENING  OP.— Where  streets  are 
marked  on  a  plat,  all  who  buy  with  reference  to  the  general  plat 
or  scheme  disclosed  thereby  acquire  a  right  to  all  the  public  ways 
represented  thereon,  and  may  force  a  dedication.  Their  right  Is  not 
limited  to  having  al)utting  streets  opened  to  the  first  cross-streets, 
(pp.  792,  793.) 

STREETS  REPRESENTED  ON  PLATS,  ACCEPTANCE  OP 
DEDICATION  OF  NOT  NECESSARY.— W^here  a  land  owner  lays 
out  his  lands  into  lots,  streets,  and  alleys,  and  has  It  platted  and 
makes  sales  by  such  plats,  he  thereby  dedicates  such  streets  and 
alleys  to  the  use  of  lot  owners  and  the  public,  and  the  rights  of  a 
lot  owner  are  not  to  wait  In  abeyance  until  the  public  authorities 
see  fit  to  accept  and  take  charge  of  such  streets  and  alleys.  Where 
the  public  right  to  use  and  control  depends  upon  the  acceptance  or 
dedication,  a  private  right  of  pnrchnsers  Is  acquired  at  the  time 
of  the  purchase,  and  may  precede  the  public's  right,     (p.  793.) 

STREETS.-EQUITY  MAY  COMPEL  A  LAND  OWNER  TO 
OPEN  STREETS  represented  as  such  on  a  plat  by  which  he  has 
sold  lots,  though  the  public  authorities  have  not  accepted  the  dedi- 
cation,    (p.  .794.) 

Backer  &  Keller,  for  the  appellant. 

T.  L.  Henritze,  for  the  appellee. 

*''*»  DENT,  J.  E.  E.  Cook  filed  his  bill  in  chancery  against 
H.  P.  Totten  in  the  circuit  court  of  McDowell  county  setting 
forth  that  at  the  instance  of  the  defendant  he  had  purchased 
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two  certain  lots  Nos.  72  and  73  on  the  map  of  the  town  of 
Kimball  as  laid  off  and  platted  by  the  defendant,  on  one  of 
which  he  had  erected  a  valuable  dwelling-house  for  his  own 
use,  that  to  enjoy  such  property  it  was  necessary  that  certain 
streets  as  laid  down  on  such  plat  should  be  opened,  but  that 
the  defendant,  who  owned  the  land,  still  kept  them  fenced 
up  and  prevented  plaintiff  from  having  the  use  thereof,  to  his 
detriment,  inconvenience,  and  injury,  and  he  prayed  for  a 
mandatory  injunction  compelling  the  defendant  to  open  and 
leave  open  such  streets  for  the  benefit  of  plaintiff  in  the  en- 
joyment of  such  lots. 

Defendant  demurred  and  answered,  claiming  that  the 
streets  were  not  dedicated  to  the  public,  still  belonged  to  him, 
and  were  not  necessary  to  the  plaintiff's  proper  enjoyment 
of  his  property  and  denied  the  right  of  plaintiff  to  the  relief 
sought.  The  circuit  court  sustained  the  bill  and  granted  the 
relief,  and  defendant  appeals. 

The  question  as  to  whether  the  streets  sought  to  be  opened 
were  necessary  to  the  proper  enjoyment  of  plaintiff's  prop- 
erty is  a  question  of  evidence,  and,  being  founded  on  con- 
flicting testimony,  this  court  will  not  disturb  the  finding  of 
the  circuit  court  with  regard  thereto  unless  plainly  wrong: 
Weaver  v.  Aikin,  48  W.  Ya.  456,  37  S.  E.  600.  This  the 
court  cannot  say.  The  case  must  be  determined  on  the  legal 
rights  of  the  plaintiff.  The  law  seems  to  be  settled  that :  "It 
is  not  only  those  who  buy  land  or  lots  abutting  on  a  street 
or  road  laid  out  on  a  map  or  plat  that  have  a  right  to  insist 
upon  the  opening  of  the  street  or  road;  but  where  streets  and 
roads  are  marked  on  a  plat  and  lots  are  bought  and  sold  with 
reference  to  the  plat  or  map,  all  who  buy  with  reference  to 
the  general  plan  or  scheme  disclosed  by  the  plat  or  map  ac- 
quire a  right  in  all  the  public  ways  designated  thereon,  and 
may  force  the  dedication.  The  plan  or  scheme  indicated  on 
the  map  or  plat  is  regarded  as  a  unity,  and  it  is  presumed, 
as  it  well  may  be,  that  the  public  ways  add  value  to  all  the 
lots  embraced  *''®  in  the  general  scheme  or  plan;  certainly, 
as  everyone  knows,  lots  with  convenient  cross-streets  are  of 
more  value  than  those  without,  and  it  is  fair  to  presume  that 
the  original  owner  would  not  have  donated  land  for  public 
ways  unless  it  gave  value  to  the  lots.  So,  too,  it  is  just  to 
presume  that  the  purchasers  paid  the  added  value,  and  the 
donor  ought  not,  therefore,  to  be  permitted  to  take  it  from 
them  by  revoking  part  of  his  dedication."    A  contrary  holding 
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prevails  in  some  jurisdictions,  which  limit  the  purchaser  to 
the  right  of  having  abutting  streets  opened  to  the  first  cross- 
streets:  Elliott  on  Streets  and  Roads,  2d  ed.,  132.  The  unity 
doctrine  of  the  plat  or  plan  is  decidedly  the  most  equitable, 
for  the  reason  that  the  opening  of  remote  streets  may  render 
the  purchased  lot  more  accessible  and  more  valuable  by  cre- 
ating a  more  direct  and  easy  way  thereto,  while  the  opening 
of  comparatively  near  streets  might  be  of  none  or  little  value 
to  the  lot  in  question.  In  the  case  of  Indianapolis  v.  Kings- 
bury, 101  Ind.  200,  51  Am.  Rep.  749,  it  is  held  that  according 
to  the  great  weight  of  judicial  opinion  the  lot  purchaser  is 
entitled  to  the  use  of  all  the  streets  and  ways,  near  or  re- 
mote, as  laid  down  on  the  plat  by  which  he  purchases :  Rowan 
V.  Portland,  8  B.  Mon.  232;  Trustees  v.  Perkins,  8  B.  Mon. 
207;  Winona  v.  Huff,  11  Minn.  (180)  119;  Huber  v.  Gazley, 
18  Ohio,  18;  Derby  v.  Ailing,  40  Conn.  410;  Moale  v.  Mayor 
etc.,  5  Md.  314,  61  Am.  Dec.  276.  This  being  the  law,  the 
land  owner,  when  he  lays  off  his  land  into  lots,  streets,  and 
alleys,  and  has  the  same  platted,  and  then  sells  lots  with  ref- 
erence to  the  map  thereof,  must  be  presumed  to  know  that  he 
thereby  dedicates  such  streets  and  alleys  to  the  use  of  such 
lot  owners  and  the  public,  and  the  rights  of  the  lot  owner  are 
not  to  wait  in  abeyance  until  the  public  authorities  see  fit 
to  accept  and  take  charge  of  such  streets  and  alleys,  but  he  is 
at  once  entitled  to  have  all  such  streets  and  alleys  opened 
for  his  use,  necessary  to  the  enjoyment  of  his  property.  All 
such  streets  and  alleys  must  be  considered  as  appurtenant 
thereto,  for  they  begin  at  his  property  and  extend  in  a  net- 
work all  over  the  land  platted:  Wolfe  v.  Town,  133  Ind.  331, 
32  K  E.  1017;  In  re  Pearl  St.,  Ill  Pa.  St.  565,  5  Atl.  430. 
While  the  public  right  to  use  and  control  depends  on  the  ac- 
ceptance of  the  dedication  to  public  uses,  the  private  right  of 
purchasers  is  acquired  at  the  time  of  the  purchase  and  may 
precede  the  public's  right:  Elliott  on  Streets  and  Roads,  2d 
ed.,  sec.  118,  p.  128. 

The  pnblic  authorities  may  never  accept  the  dedication,  and 
*®*  yet  the  lot  owners  would  be  entitled  to  use  the  streets  and 
alleys  from  the  very  time  of  their  purchase,  and  the  land 
owner  cannot  exclude  them  from  this  right.  Having  sold 
the  lots  according  to  the  plat,  he  must  accord  to  the  pur- 
chasers the  use  of  the  streets  and  ways  as  shown  thereon. 
The  deeds  involved  in  the  present  controversy  each  convey 
**a  certain  lot  of  land  in  the  town    of    Kimball,  McDowell 
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county.  West  Virginia,  and  known  in  the  plan  of  said  town 
as  lots  Nos.  73  and  73  according  to  the  plan  of  said  town 
as  surveyed  by  W.  C.  Brooke,  civil  engineer,  which  said  plan  ia 
recorded  in  the  McDowell  county  court  clerk's  office,"  thus 
making  the  plan  and  survey  a  part  of  the  conveyance,  as  much 
so  as  if  fully  set  out  in  such  deeds.  The  plaintiff  having! 
thereby  acquired  a  full  right  to  the  use  of  the  streets  and 
alleys  by  purchase,  the  easement  therein  passing  as  appurte- 
nant to  the  lot  to  whose  enjoyment  they  are  necessary,  as  the 
law  affords  him  no  complete  remedy,  may  appeal  to  a  court 
of  equity  to  enforce  such  right  for  his  benefit:  Boyd  v.  Wool- 
wine,  40  W.  Va.  282,  21  S.  E.  1020.  Having  purchased  hia 
lot  as  part  of  the  plan  or  addition  to  a  town,  he  becomes  in- 
terested in  all  the  streets  and  alleys  thereof  for  the  reason 
that  the  value  of  his  lot,  together  with  its  proper  use  and 
enjoyment,  is  dependent  thereon,  and  if  the  land  owner  is 
permitted  to  close  up  one  street,  he  may  close  them  all  up, 
except  those  immediately  abutting  the  purchaser's  lot,  and 
thus  render  it  valueless,  even  though  the  price  paid  was  in 
consideration  of  the  dedication  of  the  whole  plan  to  the  pur- 
poses and  uses  of  a  town.  A  single  town  lot  is  of  little  value 
by  itself  in  the  center  or  on  the  edge  of  a  large  tract  of  land. 
It  is  only  worth  so  much  per  acre  as  the  land  is  worth.  The 
value  of  each  town  lot  is  dependent  on  the  value  and  improve- 
ments of  all  the  other  lots,  and  of  the  streets  and  alleys  open 
to  public  uses  included  in  the  same  general  plan  or  plat. 
Each  deed  in  this  case  not  only  conveyed  the  lots  according 
to  the  plan,  but  also  conveyed  all  the  appurtenances  belonging 
thereto,  which  necessarily  includes  the  easement  in  all  the 
streets  and  alleys  of  the  plan  necessary  to  the  use,  enjoyment, 
and  value  of  the  lots,  and  though  the  public  never  accept  the 
same,  the  lot  owner  is  entitled  to  the  right  to  the  proper  en- 
joyment thereof.  In  such  a  case  as  this  plaintiff  cannot  be 
compelled  to  seek  redress  at  law  in  an  action  for  damages, 
but  he  has  the  right  to  have  his  contract  specifically  enforced. 
Nor  can  he  be  compelled  to  await  until  the  public  authorities 
accept  the  dedication  of  the  streets  and  alleys,  which  may 
never  occur,  especially  *®*  if  the  land  owner  is  permitted  to 
keep  them  closed  up,  and  refuses  a  further  sale  of  lots. 
The  decree  complained  of  is  affirmed. 


Dedications   for  Streets  and  Highways  are  considered   In  the 
monographic  note  to  Whitesides  v.  Green,  57  Am.  St.  Rep.  749-757. 
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Consult,  also.  Matter  of  Hunter,  163  N.  T.  542,  79  Am.  St.  Rep. 
<n6.  67  N.  E.  735;  Treseott  v.  Edwards,  117  Cal.  208,  57  Am.  St 
Rop.  ISG,  49  Pac.  178.  Where  lots  have  been  sold  by  reference  to 
a  plot  representing  a  division  of  a  large  tract  of  land  into  sub- 
divisions of  streets  .nnd  lots,  the  purchaser  of  a  lot  acquires  a  right 
to  have  all  and  each  of  the  ways  and  streets  on  the  plat  kept  open: 
Collins  V.  Asbevllle  liand  Co.,  128  N.  C.  563,  83  Am.  St.  Rep.  720, 
89  S.  E.  21.  Compare  Pearson  v.  Allen,  151  Mass.  79,  21  Am.  St 
Rep.  426,  23  N.  E.  731. 


ROWAN  V.  CHENOWETH. 

[49  W.  Va.  287,  38  S.  E.  544.] 

LIMITATIONS.— THE  DEATH  OF  THE  PARTY  IN  WHOSE 
FAVOR  A  CAUSE  OF  ACTION  EXISTS  does  not  stop  the  running 
of  the  statute  of  limitations,  though  no  representative  of  his  estate 
Is  appointed,    (p.  798.) 

PUBLIC  OFFICE— A  PARTNERSHIP  IN  A  PUBLIC  OF- 
FICE cannot  e.Tist,  because  it  Is  against  public  policy,  but  there 
may  be  a  deputyship  with  the  services  of  a  deputy  to  be  com- 
pensated by  a  share  of  the  emoluments  of  the  office,     (p.  790.) 

A  TRUST  IS  NOT  CREATED  BETWEEN  AN  OFFICER 
AND  HIS  DEPUTY  with  respect  to  moneys  received  by  the  latter 
for  the  former,    (p.  799.) 

THE  STATUTE  OF  LIMITATIONS  BEGINS  TO  RUN  AS 
BETWEEN  A  PRINCIPAL  AND  AN  AOENT  where  the  agency 
is  continuous  and  involves  many  acts  and  collections  of  money  at 
the  termination  of  the  agency,    (p.  799.) 

EVIDENCE.— A  BOOK  MADE  BY  A  DECEASED  PERSON 
Is  not  evidence  In  favor  of  his  administrator  to  show  the  state  of 
accounts  between  the  deceased  and  another,  where  such  book  was 
not  made  as  the  business  was  carried  on,  but  several  years  after  It 
closed,  unless  the  defendant  calls  for  and  uses  part  of  it  as  evi- 
dence, in  which  event  the  whole  writing  or  account  must  be  re- 
ceived.    (PP.  800,  801.) 

PROMISSORY  NOTES,  CONSTRUCTIVE  DELIVERY  OF 
TO  CHILDREN.— If  a  father  Intends  to  execute  notes  In  favor  of 
his  minor  children  for  a  sum  due  from  him  to  their  deceased  mother, 
and  in  fact  signs  such  notes,  exhibits  them  to  sundry  relatives  of 
his  and  hers,  and  expresses  himself  as  bound  by  them,  this  must 
be  regarded  as  a  sutficient  constructive  delivery  to  the  payees,  (p. 
803.) 

L.  D.  &  J.  F.  Strader  and  C.  Wood  Dailey,  for  the  appellant. 

Harding  &  Harding,  George  W.  Lewis,  and  Mollohan,  Mc- 
Clintic  &  Matthews,  for  the  appellees. 

288  BRANNON,  P.  S.  A.  Eowan,  as  administrator  of  Z. 
T.  Chenoweth,  filed  a  hill  in  chancery  in  the  circuit  court  of 
Randolph  county  to  convene  the  creditors  of  Chenoweth,  fix 
their  debts,  settle  his  accounts  and  the  personal  estate,  and 
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sell  the  lands  of  Chenoweth  to  pay  debts  not  reached  hy  the 
personalty.  The  suit  began  the  31st  of  August,  1894.  The 
case  was  referred  to  a  commissioner  to  report  the  debts 
against  the  estate  and  other  matters  involved  in  the  suit.  ^**** 
George  W.  Leonard  appeared  before  the  commissioner  and 
filed  a  demand  against  Chenoweth's  estate,  and  the  estate  filed 
an  account  of  setoffs  against  him.  The  commissioner  re- 
ported a  balance  against  Leonard  in  favor  of  the  estate,  and 
upon  the  report  the  court  decreed  the  sum  of  three  thousand 
one  hundred  and  thirteen  dollars  and  thirteen  cents  against 
Leonard,  and  he  appeals. 

Chenoweth  was  sheriff  of  Randolph  county  for  the  yeara 
1885,  1886,  1887,  and  1888,  and  Leonard  his  deputy.  The 
claim  of  Leonard  is  that  he  was  to  receive  for  his  services 
as  deputy  half  the  entire  emoluments  of  the  office.  The  com- 
missioner disallowed  the  claim  of  Leonard  for  half  the  com- 
missions and  other  fruits  of  the  office  for  want  of  proof  of 
what  compensation  Leonard  was  to  receive,  but  charged  him 
with  the  taxes  which  went  into  his  hands.  Strange  to  say, 
there  was  no  written  agreement  between  the  parties  to  specify 
the  arrangement  between  them  in  this  important  business, 
no  bond  given  by  Leonard;  still  I  think  that,  in  the  absence 
of  such  writing,  it  is  fairly  and  reasonably  established  that 
Leonard's  claim  of  half  the  emoluments  is  true.  Omar  Con- 
rad, a  deputy  sheriff  and  jailer,  says  that  he  knew  of  no  agree- 
ment between  Chenoweth  and  Leonard,  but  was  by  at  times 
when  they  were  settling,  and  it  was  "my  understanding  from 
the  conversation  between  Chenoweth  and  Leonard  that  they 
were  halvers  in  the  business.'*  Charles  Chenoweth,  brother 
of  Z.  T.  Chenoweth,  was  for  a  time  jailer,  and  says  that  though 
he  knew  of  no  agreement,  his  understanding  was  that  they 
were  partners.  He  was  in  constant  intercourse  with  them. 
It  seems  he  is  not  merely  conjecturing.  The  widow  of  Cheno- 
weth assisted  her  husband  in  making  out  elaborate  entries  in 
1892  in  a  book  of  her  husband  of  taxes  in  the  various  districts 
and  other  items,  and  made  entries  at  his  dictation,  which 
book,  so  far  as  it  concerned  taxes  in  the  various  districts 
chargeable  to  Leonard,  and  a  settlement  made  between  them 
for  the  year  1885,  and  partly  for  1886,  was  made  for  the 
purpose  of  settlement  with  Leonard,  and  she  says  that  she 
does  not  remember  hearing  her  husband  say  how  Leonard 
was  to  be  compensated,  "though  my  impression  is  he  was  to 
receive   one-half  the  emoluments  of  the  office."    She  must 
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have  derived  this  impression  from  impartment  by  her  husband. 
She  would  not  have  guessed  it.  But  to  make  this  sure  she 
produced  from  among  her  husband's  papers  two  receipts  given 
him  by  Leonard,  dated  the  2l8t  of  February,  1887,  ^®  one 
for  payment  to  Leonard  of  eighty-seven  dollars  and  fifty  cents, 
"it  being  one-half  of  the  allowance  of  the  sheriff  for  1886," 
and  for  thirty-nine  dollars  and  twenty  cents,  "it  being  one- 
half  jail  rent  from  Omar  Conrad  and  Charlie  Chenoweth, 
1885  and  1886."  The  other  receipt  is  for  eight  hundred  and 
forty-three  dollars  and  five  cents,  "it  being  one-half  of  the 
sheriff's  commission  on  state,  county,  district,  schools,  and 
district  schools  for  the  year  1885."  Now,  these  are  enough 
to  enable  us  to  say  that  Leonard  was  to  receive  half  the  emolu- 
ments. 

But  Leonard's  rejected  claims  are  barred  by  limitation,  in 
the  absence  of  evidence  of  actual  collection  within  five  years 
before  the  suit.  Particular  collections  shown  to  have  been 
made  within  five  years  could  be  recovered  by  either  side,  and 
those  only.  Those  items  would  not  save  others  collected  be- 
fore from  the  statute.  The  statute  began  to  run  against 
Leonard  in  Chenoweth's  lifetime,  and  his  death  did  not  stop 
lit,  even  though  he  had  no  representative :  Handy  v.  Smith,  30 
W.  Va.  195,  3  S.  E.  604;  Wilson  v.  Harper,  25  W.  Va.  179; 
Mynes  v.  Mynes,  47  W.  Va.  681,  35  S.  E.  935.  When  did  the 
statute  stop  running  against  Leonard?  By  various  decisions 
it  ran  on  until  the  court  made  a  reference  for  the  benefit  of 
all  creditors  to  ascertain  and  decree  their  debts:  Laidley  v. 
Kline,  23  W.  Va.  565;  Northwestern  Bank  v.  Hayes,  37  W. 
Va.  475,  16  S.  E.  561.  Those  cases  were  suits  by  individual 
creditors  against  estates.  Until  reference  it  could  not  be 
known  that  the  suit  would  go  on  for  all ;  hence  the  other  cred- 
itors might  tUl  then  sue.  But  we  think  that  when  an  admin- 
istrator brings  such  a  suit  as  this,  as  the  estate's  representa- 
tive, to  administer  the  personal  estate  and  apply  it  and  the 
realty  both  for  all  creditors,  it  is  a  guaranty  of  prosecution  to 
the  end;  the  creditors  may  demand  that  it  go  on,  and  the 
statute  stops  running  against  creditors  at  its  institution.  The 
code  gives  the  personal  representative  power  to  bring  such  a 
suit  as  the  vehicle  of  relief  for  all  creditors,  gives  him  a  right 
to  do  so  to  the  exclusion  of  creditors  for  six  months  after  the 
qualification  of  a  representative;  and  this  statute  would  con- 
template the  cessation  of  the  statute  of  limitations  at  the  date 
of  such  suit:  Code  1899,  c.  86,  sec.  7.     When  one  creditor 
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sues  expressly  for  all  creditors,  the  statute  stops  at  date  of 
suit:  Jackson  v.  Hull,  21  W.  Va.  612;  Dunfee  v.  Childs,  45  W. 
Va.  155,  30  S.  B.  102;  Hogg's  Equity,  618.  When  did  the 
statute  of  limitations  commence  to  run  against  Leonard's  de- 
mand for  commissions  on  taxes  and  executions,  and  for  jail 
rent,  county  allowances,  aujd  fees?  We  cannot  ^^^  solve  this 
question  hy  saying  that  Chenoweth  and  Leonard  were  part- 
ners. There  can  he  no  partnership  in  a  sheriffalty.  It  would 
he  against  public  policy.  We  cannot  apply  the  statute  as  be- 
tween partners.  There  may  be  a  deputyship,  with  services  of 
the  deputy  to  be  compensated  by  a  share  of  the  emoluments 
without  its  being  contrary  to  law  or  a  partnership:  Davis  v. 
Baker,  45  W.  Va.  455,  32  S.  E.  239.  A  deputy  is  simply  an 
agent  appointed  by  the  sheriff  to  perform  service  for  him; 
it  is  the  relation  of  principal  and  agent:  Poling  v.  Maddox, 
41  W.  Va.  781,  24  S.  E.  999 ;  9  Am.  &  Eng.  Ency.  of  Law,  2c- 
ed.,  369.  Hence  the  statute  applies  as  between  man  and  man, 
as  for  money  had  and  received,  in  this  case.  We  must  not 
regard  the  relation  as  one  of  trust,  not  subject  to  the  statute. 
In  a  sense  it  is  a  trust.  So  is  any  case  where  a  man  intrusts 
money  to  another.  But  it  is  not  that  special  and  peculiar 
trust  cognizable  in  a  court  of  equity  only,  where  the  statute 
does  not  apply,  for  an  action  of  assumpsit  lies  for  money  had 
and  received  or  for  services  between  principal  and  agent.  This 
subject  is  discussed  and  this  principle  held  in  Thompson  v. 
Whitaker  Iron  Co.,  41  W.  Va.  574,  581,  23  S.  E.  795,  and 
Wood  V.  Stevenson,  43  W.  Va.  149,  27  S.  E.  309.  "The  trusts, 
against  which  the  statute  does  not  run  are  those  technical 
and  continuing  trusts  not  cognizable  at  law,  and  falling  within 
the  proper,  peculiar,  and  exclusive  jurisdiction  of  equity;  but 
such  other  trusts  as  may  be  ground  of  action  at  law  are  subject 
to  the  operation  of  the  statute":  Landis  v.  Saxton,  105  Mo. 
486,  24  Am.  St.  Eep.  403,  16  S.  W.  912.  That  was  the  treas- 
urer of  an  extinct  corporation,  and  the  statute  was  held  to 
begin  on  the  dissolution  of  the  corporation:  See  Gapen  y. 
Gapen,  41  W.  Va.  427,  23  S.  E.  579;  Hogg's  Equity,  757. 
•  When  does  the  statute  begin  to  run  between  principal  and 
agent  ?  That  depends  on  the  character  of  the  agency.  Where 
there  is  an  isolated  or  special  agency,  one  for  a  particular  act 
or  acts,  one  to  collect  a  specific  debt  or  debts,  the  statute  be- 
gins from  the  act  or  collection  in  each  particular  case;  but 
where  the  agency  has  currency,  is  continuous,  is  general,  involv- 
ing many  acts,  or  a  course  of  business  involving  many  transao 
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tions,  the  statute  begins  from  the  termination  of  the  agency. 
The  contract  of  agency  is  a  himp,  covering  several  years,  cov- 
ering many  items,  and  the  parties  reserve  them  for  settlement 
some  day  ahead.  You  cannot  start  the  statute  at  date  of  each 
collection  or  each  item  of  liability,  innumerable  items  in  an 
account  which  both  sides  treated  as  open,  and  there  is  a  neces- 
sity to  fix  some  day:  1  Robinson's  Practice,  488;  1  Wood  on 
Limitations,  347,  349,  note  2;  Angell  on  Limitations,  see.  181, 
note  2;  202  Hopkins  v.  Hopkins,  4  Strob.  Eq.  207,  53  Am. 
Dec.  663 ;  Estes  v.  Stokes,  2  Rich.  320.  The  Virginia  case  of 
Riverview  Land  Co.  v.  Dance,  98  Va.  239,  35  S.  E.  720,  holds 
that  in  continuous  agencies  the  statute  begins  at  their  termina- 
tion ;  but  that  if  the  law  gives  a  right  to  either  to  demand  pay- 
ment before,  it  runs  from  demand  and  refusal.  No  doubt 
there  can  be  a  demand  for  adjustment  giving  cause  of  action 
at  once;  but  as  a  general  rule,  in  the  absence  of  special  cir- 
cumstances changing  it,  as  there  may  be,  the  statute  starts  at 
the  close  of  the  agency.  The  books  show  that  the  statute  ap- 
plies between  principal  and  agent.  Its  wise  policy  to  have  an 
end  of  liability  and  give  peace  of  mind,  happiness  of  life,  and 
to  prevent  litigation,  should  be  liberally  applied,  as  well  to 
this  relation  as  others.  Therefore,  Leonard's  demands  for 
emoluments  of  office  and  store  account  were  barred  when  the 
suit  began. 

How  as  to  Chenoweth's  demands  against  Leonard?  The 
commissioner  charged  Leonard  with  taxes  put  in  his  hands 
for  collection  upon  no  other  evidence  than  entries  made  by 
Chenoweth  and  his  wife  under  his  dictation  in  a  book  in  1892, 
Counsel  claim  that  this  is  illegal  evidence.  Though  fully  dis- 
cussed by  counsel,  no  authority  is  furnished  by  either  side  on 
this  point,  and  I  have  been  compelled  to  seek  it.  Leonard 
called  for  this  book,  and  the  commissioner  thought  that  this 
fact  made  it  evidence  not  only  for,  but  against,  Leonard.  The 
reverse  is  claimed  as  true.  Entries  made  by  Chenoweth 
against  his  own  interest  would  be  admissions,  and  admissible 
against  him,  because  he  would  not  make  self-disserving  admis- 
sions unless  true;  but  his  entries  against  Leonard  would  be 
self-serving  declarations,  made  in  his  own  interest,  not  admis- 
sible to  Leonard's  prejudice.  "Scriptura  pro  scribente  nihil 
probat,"  is  a  fi^ed  maxim.  "A  party's  self-serving  declarations 
cannot  be  put  in  evidence  in  his  own  favor,  whether  he  be  liv- 
ing or  dead  at  the  trial" :  2  Wharton  on  Evidence,  sees.  1100, 
1101  i  1  Greenleaf  on  Evidence,  17th  ed.,  sec.  147;  Vinal  v. 
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Gilman,  21  W.  Va.  301,  45  Am.  Ecp.  562;  see  High  v.  Pancake, 
42  W.  Va.  602,  26  S.  E.  536;  Crothers  v.  Crothers,  40  W.  Va. 
169,  20  S.  E.  927. 

The  book  is  not  admissible  as  a  book  entry  made  in  due 
course  of  business,  while  the  business  current  went,  and  tlftis 
a  part  of  the  res  gestae,  as  it  was  made  out  several  years  after 
the  business  closed,  not  as  an  itemization  as  items  in  business 
occurred,  but  in  a  lump,  as  a  whole,  with  a  view  to  settlement 
as  between  themselves:  1  Greenleaf  on  Evidence,  sees.  120ay 
120b;  1  Wharton  on  Evidence,  sees.  681,  683.  2»3  Under 
these  principles  the  book  would  not  be  evidence  for  Chen- 
oweth,  if  offered  by  his  administrator;  but  the  rule  is  that 
when  a  party  calls  for  the  production  of  and  uses  a  writing  or 
account  of  his  adversary,  the  whole  writing,  the  whole  account, 
debits  and  credits,  is  thus  made  evidence  in  the  case.  It  can- 
not be  garbled;  one  side  or  showing  of  it  merely  cannot  be 
used  for  hurt  of  one  party  to  the  benefit  of  another :  1  Green- 
leaf  on  Evidence,  sec.  563;  Wharton  on  Evidence,  sees.  620, 
1103;  Jones  v.  Jones,  4  Hen.  &  M.  447;  Freeland  v.  Cocke, 
3  Munf.  352.  So  the  commissioner  did  not  err  in  acting  on 
the  evidence. 

But,  as  I  understand  from  the  report,  Leonard  relied  upon 
the  statute  of  limitations.  Is  the  demand  of  Chenoweth's 
estate  barred?  There  is  no  written  contract,  no  bond  given 
by  Leonard  as  deputy  sheriff.  The  plaintiff  did  not  make 
Leonard  a  party  to  the  case  or  set  up  any  demand  against  him 
until  after  Leonard  filed  his  account  before  the  commissioner,, 
when,  on  the  1st  of  April,  1896,  the  administrator  filed  his  ac- 
count of  setoffs.  When  did  right  of  action  accrue?  At  the 
close  of  the  term,  December  31, 1888,  the  close  of  agency.  The 
statute  ran  from  then  until  said  setoffs  were  filed :  Hurst  v. 
Hite,  20  W.  Va.  183.  So  says  the  code,  chapter  126,  section 
9.  The  suit  did  not  stop  the  statute  as  to  Chenoweth's  de- 
mand, as  the  bill  did  not  set  up  a  demand  against  Leonard  and 
make  him  a  party:  Woodyard  v.  Polsley,  14  W.  Va.  211.  So 
it  seems  that  the  charges  made  by  the  commissioner  and  de- 
cree against  Leonard  for  taxes  in  his  hands  are  erroneous  be- 
cause they  were  barred  by  limitation.  This  troublesome  sub- 
ject of  limitation  is  presented  by  counsel  for  decision,  but  not 
a  line  of  law  is  cited  by  counsel  on  either  side  upon  it.  It 
Beems  that  the  court  should  have  the  aid  of  the  research  and 
conclusions  of  counsel,  especially  of  counsel  so  well  able  to 
give  aid  as  those  engaged  in  this  case. 
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There  is  another  matter  calling  for  decision.  Chenoweth's 
first  wife  derived  from  her  father's  estate  about  two  thousand 
two  hundred  dollars.  No  one  disputes  this.  It  is  clearly 
proven  by  his  many  declarations  and  independent  evidence. 
Chenoweth  took  charge  of  it  only  to  invest  for  her,  and  did 
invest  it,  perhaps  in  his  own  name,  but  in  fact  for  her.  It  is 
beyond  any  denial,  free  from  denial,  proved  that  he  declared 
it  her  separate  estate,  as  it  was  in  law,  and  said  that  he  was  in- 
creasing it  by  ten  per  cent  interest.  He  never  set  up  the 
slightest  claim  to  it.  By  this  first  wife  Chenoweth  had  two 
•children,  Joseph  S.  and  Willie  ***^  V.  Chenoweth.  This  first 
n^ife  died.  There  were  found  among  Chenoweth's  papers  after 
Tiis  death  four  promissory  notes,  dated  December  21,  1889, 
two  of  them  payable  to  Joseph  S.  Chenoweth  eight  and  nine 
years  after  date,  one  for  one  thousand  dollars,  the  other  for 
five  hundred  dollars,  and  two  like  notes  payable  to  Willie  Voves 
Chenoweth,  and  they  were  presented  before  the  commissioner 
and  reported  as  debts  against  his  estate.  The  administrator 
contests  their  validity.  It  is  claimed  that  they  have  no  force 
for  want  of  delivery.  There  can  be  no  valid  deed  or  promis- 
sory note  without  delivery;  but  a  constructive  delivery  is  suffi- 
cient. It  must  be  confessed  that  it  is  somewhat  difficult  to 
hold  these  notes  valid ;  and  yet  the  plainest  justice  calls  for  it, 
if  it  can  be  done  at  all  consistently  with  law,  as  I  think  it  can. 
That  a  husband  may  be  debtor  to  the  wife  for  the  loan  of  her 
separate  estate  is  clear,  if  intended  as  a  loan,  not  a  gift:  Ka- 
awha  Valley  Bank  v.  Atkinson,  32  W.  Va.  210,  25  Am.  St.  Rep. 
806,  9  S.  E.  175.  Here  it  was  not  a  loan ;  he  took  it  only  to 
invest.  As  to  the  honesty  of  this  transaction,  there  is  no  at- 
tempt at  its  impeachment,  no  whisper.  It  is  fully  proven 
that  the  wife  had  this  separate  estate,  and  committed  it  to  her 
husband's  hands  for  investment  only,  and  he  always  so  ac- 
knowledged. But  the  question,  the  only  question,  is.  Are  these 
notes  invalid  for  want  of  delivery?  Chenoweth  executed 
these  notes.  He  must  have  intended  them  to  have  some  ef- 
fect. Why  did  he  not  deliver  them?  Because  the  payees 
were  mere  children  under  his  own  roof.  Who  better  or  safer 
than  he  as  the  custodian  of  these  notes?  he  lilcely,  as  a  man 
unlearned  in  law,  thought.  He  intended  them  to  bind  him 
and  his  estate,  as  we  can  with  clear  confidence  say  under  the 
evidence.  His  mother  swears  that  the  first  wife  died  June  23, 
1888,  and  that  when  Chenoweth  informed  his  mother  thnt  he 
was  going  to  marry  again,  she  asked  him,  "Are  you  going  to 
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save  these  children's  money  for  them?"  and  he  replied  that 
he  was.  After  his  second  marriage  the  mother  says  he  called 
her  into  a  room  and  produced  these  very  notes,  read  them  to 
his  mother,  and  said  he  wanted  to  carry  out  the  request  of 
the  mother  of  these  two  children,  and  he  wanted  her  (his  own 
mother)  to  be  satisfied  about  it.  The  children  were  staying 
with  their  grandmother  and  father  at  the  time  of  the  first 
conversation.  Now,  these  explicit  declarations  to  the  grand- 
mother so  deeply  interested  in  these  children,  and  who  was 
anxious  that  justice  be  secured  to  them,  tell  us  that  Chen- 
oweth intended  finally  that  these  notes  should  bind  him,  and 
that  he  retained  ^^^  possession  only  for  their  safety  for  his 
children.  The  grandmother  after  the  second  marriage  was  on 
the  eve  of  going  to  the  far  west,  and  went,  and  she  was  shown 
the  notes  to  satisfy  her  solicitude.  Chenoweth*s  sister,  in  his 
last  illness,  asked  him  in  what  part  of  his  property  the  money 
of  these  children  was,  and  he  replied,  "In  any  of,  in  all  of  it/' 
and  said  that  his  mother  knew  all  about  it,  that  he  had  shown 
the  notes  to  her  before  she  went  west.  The  evidence  is  plen- 
ary from  his  mother,  sister,  and  M,  D.  Smith,  the  brother  of 
the  first  wife,  that  she  always  claimed,  and  he  always  recog- 
nized, this  money  as  her  separate  estate.  There  is  no  contra- 
diction of  these  facts.  I  say  the  intention  of  Chenoweth  that 
these  notes  should  bind  him  was  full  and  final,  and  that  this 
solves  the  matter  in  behalf  of  justice.  In  the  unsatisfactory, 
opinionless  case  of  Hutchinson  v.  Rust,  2  Gratt.  394,  it  is  laid 
down,  so  far  as  anything  is  inferable,  from  it,  that  when  a 
deed  is  acknowledged  and  retained  by  the  grantor,  it  depends 
on  the  intention  whether  it  should  be  regarded  as  a  final  deed, 
and  this  may  be  gathered  from  evidence  of  the  grantor's  pre- 
viously declared  purpose.  Chenoweth's  declarations  to  his 
mother  and  sister  leave  no  doubt  as  to  his  intention.  In  Howe 
V.  Ould,  28  Gratt.  1,  it  is  held  that  delivery  of  a  note  may  be 
constructive,  and  that  numerous  decisions  in  reference  to 
deeds  show  the  reluctance  of  courts  to  permit  mere  technicali- 
ties with  respect  to  delivery  "to  defeat  the  intent  of  the  parties 
and  the  manifest  justice  of  the  case."  "It  is  not  necessary 
thaj:  there  should  be  a  manual  transfer  of  the  note;  a  con- 
structive delivery  is  sufficient  if  made  with  the  intention  of 
transferring  title":  4  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  202. 
'^Delivery  of  a  deed  depends  on  the  intent  of  parties,  and, 
though  not  in  formal  words,  may  be  shown  by  circumstances": 
Ferguson  v.  Bond,  39  W.  Va.  561,  20  S.  E.  591.    I  understand 
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Lang  ▼.  Smith,  37  W.  Va.  734,  17  S.  E.  213,  to  so  hold.  Nor 
is  Cann  v.  Cann,  40  W.  Va.  138,  20  S.  E.  910,  contra.  There 
was  in  that  case  no  showing,  as  here,  of  any  final  intent  of  the 
maker  of  the  due  bill  to  be  bound  by  it;  indeed,  it  was  not  re- 
garded as  genuine.  Each  case,  when  it  turns  on  the  facts, 
must  stand  on  its  own  facts.  If  these  notes  had  been  made 
payable  to  strangers,  or  even  adult  children,  we  might  demand 
an  actual  delivery;  but  these  were  children  in  his  own  house. 
To  whom  could  he  deliver  the  notes?  They  are  a  trustee's 
solemn  admission  in  writing  of  his  liability  for  money  put  in 
his  hands  to  hold  in  trust,  not  a  borrower's  obligation.  Chen- 
oweth  delivered  them,  in  effect,  to  ^^^^  the  next  friend  of  the 
children,  their  grandmother;  he  delivered  them  on  his  dying 
bed  to  their  aunt  for  them  when  he  declared  their  obligatory 
force  on  all  his  estate.  We  hold  the  decree  right  in  allowing 
these  notes.  Being  debts  not  voluntary,  but  basrrl  on  valua- 
ble full  consideration,  of  course  they  were  properly  allowed 
pro  rata  with  other  general  debts,  and  the  complaint  of  Vir- 
ginia Collet's  executor  that  they  were  not  postponed  to  other 
debts  is  overruled.  We  reverse  the  decree  and  remand  the 
case  to  be  proceeded  in  as  herein  indicated ;  but  without  preju- 
dice to  the  right  of  either  George  W.  Leonard  or  the  adminis- 
trator of  Z.  T.  Chenoweth  as  to  any  action  at  law  between 
them  now  pendrog. 


The  Running  of  the  Statute  of  Limitationa  Is  not  Interrupted  by 
the  death  of  a  party  where  the  cause  of  action  accrued  during  his 
lifetime:  McLeran  v.  Benton,  73  Cal.  329,  2  Am.  St  Rep.  814,  14 
Pac.  879;  Grether  v.  CLark,  76  Iowa,  383,  9  Am.  St.  Rep.  491,  39 
N.  W.  655;  monographic  note  to  Miller  v.  Surls,  65  Am.  Dec.  594-598. 
See,  in  this  connection,  Williams  v.  Long,  130  Cal.  58,  SO  Am.  St. 
Rep.  68,  62  Pac.  264;  Broadfoot  T.  Fayetteville,  124  N.  C.  478,  70 
Am.  St.  Rep.  610,  32  S.  E.  804. 

The  Statute  of  Limitations  does  not  Bun  Against  a  Principal  in 
favor  of  his  general  agent  or  factor,  with  no  stated  time  for  ac- 
counting, until  an  account  is  rendered  or  a  demand  therefor  is  made. 
If,  however,  the  agency  is  special,  tlie  statute  attaches  upon 
the  consummation  of  the  transaction;  and,  in  case  of  a  collection 
agent,  the  tendency  Is  to  hold  that  the  statute  begins  to  run  im- 
mcdiatoly,  regardless  of  whether  a  demand  Is  made:  See  the  mono- 
graphic note  to  Miles  v.  Thorne.  99  Am.  Dec.  393,  394;  Schofield  r. 
AVrolley,  98  Ga.  548.  58  Am.  St.  Rep.  315,  25  S.  E.  7«9;  Teasley  v. 
Bmdlev,  110  Ga.  407.  78  Am.  St.  Rep.  11.3,  35  S.  E.  782;  Douglas  v. 
Corry.  46  Ohio  St,  349,  15  Am.  St.  Rep.  604,  21  N.  E.  440. 

To  Constitute  a  Gift  Inter  Vivos,  there  must  be  a  delivery,  ac- 
tual or  constructive:  Holmes  v.  McDonald,  119  Mich.  563,  75  Am. 
St.  Rep.  430,  78  N.  W.  647.  The  delivery  should  be  as  complete 
as  the  circumstances  will  reasonably  permit,  nothing  more:  Note 
to  Pope  V.  Burlington  Sav.  Banit,  48  Am.  Rep.  789.  See,  in  this 
conneftlon.  Murphy  v.  Bordwell,  83  Minn.  54,  85  Am.  St.  Rop. 
454,  85  N.  W.  915.    T-ess  positive  and  unequivocal  proof  Is  required 
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to  establish  the  delivery  of  a  sift  from  father  to  child  than  as  be- 
tween persons  not  related:  I.ove  v.  Francis,  63  Mich.  181  6  Am 
St.  Rep.  290,  29  N.  W.  843.  It  has  been  held  that  a  valid  gift  of  a 
promissory  note  payable  to  the  order  of  the  donor  may  be  made  by 
delivery  merely,  withont  indorsement  or  other  writing:  Note  to  Pope 
V.  Burlington  Sav.  Bank,  48  Am.  Rep.  789.  But  see  Beatty  v  West- 
€rn  College,  177  111.  280,  69  Am.  St  Rep.  242,  52  N.  E.  432. 


FLOYD  V.  NATIONAL  LOAN  AND  INVESTMENT  CO. 

[49  W.  Va.  327,  38  S.  E.  653.] 

TRUSTEE'S  SALE— TRUSTEE'S  FEE.— An  agreement  In  a 
trust  deed  to  secure  the  payment  of  a  loan  that  a  commission  be 
I»aid  to  the  trustee  for  making  a  sale  cannot  affect  the  validity  of 
the  loan  nor  invalidate  the  notice  of  the  sale.    (p.  810.) 

MORTGAGE,  WHAT  IS  NOT,— A  TRUST  DEED  TO  SE- 
CURE THE  PAYMENT  of  a  loan  and  to  invest  the  trustee  with 
a  power  of  sale  is  not  a  mortgage,    (p.  810.) 

FOREIGN  CORPORATIONS  —  RULE  OP  COMITY  IN 
FAVOR  OF,— A  corporation  created  in  one  state  has  no  power  to 
do  business  in  another,  except  by  the  law  of  comity,  but  this  rule 
of  comity  extends  to,  and  is  enforced  by,  the  courts  in  every  nation 
and  every  state  of  the  Union  until  destroyed  by  the  law-making 
power,     (p.  810.) 

FOREIGN  CORPORATIONS,  IMPLIED  POWERS  OF  IN 
OTHER  STATES.— A  corporation,  if  not  forbidden  by  the  laws  of  Its 
being,  may  exercise  in  a  state  other  than  that  of  Its  creation  the  gen- 
eral powers  conferred  by  Its  charter,  unless  prohibited  from  doing 
so  by  the  direct  enactments  of  the  latter  state  or  by  its  public  pol- 
icy, to  be  deduced  from  the  general  course  of  legislation  or  from 
the  settled  decisions  of  its  highest  court    (p.  811.) 

FOREIGN  CORPORATIONS.— A  STATE  MAY  FORBID 
AND  PREVENT  A  FOREIGN  CORPORATION  from  carrying  on 
business  within  Its  limits,  and  also  from  doing  certain  acts,  and 
making  certain  contracts  within  its  jurisdiction.  The  exceptions  to 
this  rule  are  corporations  engaged  in  foreign  or  Interstate  commerce 
or  employed  in  the  business  of  the  government  of  the  United  States, 
(p.  811.) 

CONSTITUTIONAL  LAW— FOURTEENTH  AMENDMENT. 
A  PRIVATE  CORPORATION  IS  A  "PERSON"  within  the  mean- 
ing of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  but  the  provision  of  that  amendment,  that  no  state  shall 
deny  to  any  person  within  Its  jurisdiction  the  equal  protection  of 
the  laws,  does  not  prohibit  a  state  from  requiring  "for  admission 
within  Its  limits  of  a  corporation  of  another  state  such  conditions 
as  it  chooses."    (p.  812.) 

A  FOREIGN  CORPORATION  HAS  NO  AUTHORITY  TO 
DO  IN  A  STATE  OTHER  THAN  THAT  OF  ITS  CREATION  any 
act  not  permitted  by  the  laws  of  such  state  to  Individuals  generally, 
(pp.  812,  813.) 

A  FOREIGN  CORPORATION  CANNOT  EXERCISE,  IN 
WEST  AaRGTNIA,  any  greater  or  different  rights,  powers,  and 
privileges  than  are  confexi-ed  on  domestic  corporations,    (p.  814.) 
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BUILDING  AND  LOAN  ASSOCIATIONS.-THERE  IS  A 
DIPFEKBNCE  BETWEEN  A  PREMIUM,  the  amount  of  which  is 
fixed  at  the  time  a  loan  is  made  and  tlien  divided  into  installments, 
and  paid  periodically,  and  a  premium  of  a  specified  sum,  to  be  paid 
on  each  share  each  month  for  an  indefinite  and  uncertain  time,  as 
until  the  maturity  of  the  stoclv,  and  an  association  authorized  to 
operate  upon  one  of  these  systems  cannot  adopt  the  other  without 
making  the  contract  unlawful,    (pp.  81S,  8iy.) 

A  BUILDING  AND  LOAN  ASSOCIATION  GOING  INTO 
ANOTHER  STATE  TO  DO  BUSINESS  Is  subject  to  the  restrictions 
thoro  imposed  upon  like  associations,  and  if  It  does  business  on  a 
plan  not  sjinctloned  by  such  restrictions.  It  cannot  enforce  Its  con- 
tract as  a  building  and  loan  association  contract    (p.  820.) 

A  FOREIGN  BUILDING  AND  LOAN  ASSOCIATION  CAN- 
NOT ENFORCE  IN  A  STATE  OTHER  THAN  THAT  OF  ITS 
CRP^ATIGN  a  usurious  note  secured  by  a  trust  deed  on  property 
Jn  the  latter  state,  on  the  ground  that  the  contract  is  to  be  deemed 
the  contract  of  the  state  of  the  domicile  of  the  corporation,  and 
Is  there  exempt  from  laws  against  usury,  If  the  laws  of  the  sL'ite 
where  the  suit  Is  brought  do  not  permit  either  Individuals  or  cor- 
porations to  make  or  enforce  contracts  such  as  that  In  qtiestion. 
ip.  82L) 

BUILDING  AND  LOAN  ASSOCIATIONS,  CONDITION.S  OP 
—RELIEF  IN  EQUITY  FROM  UNLAWFUL  CONTRACTS  WITH. 
One  who  borrows  money  from  a  foreign  building  and  loan  associa- 
tion, and  enters  into  a  contract  with  It,  forbidden  by  the  laws  of 
the  state,  and  secured  by  a  trust  deed  of  real  property  therein, 
and  who  seeks  relief  in  equity  against  such  deed,  must  do  equity 
by  paying  the  principal  debt  with  legal  Interest,  subject  to  credits 
of  money  already  paid  by  him,  together  with  any  sums  paid  by 
the  association  for  taxes,  Insurance,  and  other  expenses  necessary 
to  preserve  the  property,    (p.  825.) 

J.  W.  Kennedy,  for  the  appellants. 

Brown,  Jackson  &  Knight,  for  the  appellees. 

«»  POFFENBARGER,  J.  On  the  first  day  of  September, 
189'J:,  the  plaintiffs  by  their  deed  of  trust  conveyed  to  the  de- 
fendant, B.  H.  Oxley,  trustee,  certain  real  estate  situated  in 
the  city  of  Charleston,  Kanawha  county,  in  trust  to  secure  to 
the  National  Loan  and  Investment  Company  of  Detroit,  Mich- 
igan, the  payment  of  two  thousand  five  hundred  dollars,  ac- 
cording to  the  conditions  of  a  certain  bond  bearing  even  date 
therewith,  executed  by  the  plaintiff  to  said  company  for  the 
loan  of  said  sum  of  two  thousand  five  hundred  dollars  by  it 
made  to  them,  to  secure  the  repa)rment  of  any  and  all  sums 
Baid  company  might  pay  for  taxes,  insurance,  and  maintaining 
the  property  in  repair,  in  case  of  the  failure  of  the  plaintiffs 
to  make  such  necessary  payments,  and  to  secure  the  strict  per- 
formance of  all  the  obligations  incumbent  upon  the  said  Clara 
J.  Floyd  as  a  shareholder  in,  and  borrower  from,  said  company 
tinder  its  charter,  by-laws,  rules,  and  regulations  then  existing. 
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or  which  might  thereafter  be  lawfully  made,  altered,  or 
amended. 

It  is  recited  in  this  deed  that  said  Clara  J.  Floyd  is  the 
owner  of  twenty-five  shares  of  stock  in  said  company,  and  has 
borrowed  of  it  pursuant  to  its  by-laws  the  money  thereby  se- 
cured, and  by  said  deed  she  covenants  and  agrees  to  all  things 
required  of  her  to  be  done  by  the  by-laws  of  said  company  as  a 
shareholder  and  as  a  borrower,  and  to  pay  to  said  company  the 
sum  of  one  dollar  ®^  and  forty-five  cents  per  share  per 
month  on  her  stock  and  loan,  that  being  as  stated,  stock,  in- 
terest, and  premium;  also  to  pay  all  fines  that  should  be  le- 
gally assessed  against  her,  such  payments  to  be  made  until  the 
stock  owned  by  her  should  mature  under  said  by-laws,  and 
when  it  shall  have  matured  or  reached  the  value  of  one  hun- 
dred dollars  per  share,  said  stock  to  be  surrendered  and  can- 
celed, and  thereupon  the  deed  to  be  void,  and  the  property 
thereby  granted  to  be  released.  Said  deed  provided  that  in 
case  of  default  said  trustee,  upon  the  request  of  the  company, 
should  make  sale  of  the  property  upon  the  following  terms: 
"(a)  For  cash  in  a  sum  sufficient  to  pay:  1,  The  costs  of 
executing  this  trust,  the  same  to  include  a  commission  to  said 
trustee  of  five  per  centum  upon  the  gross  amount  of  said  sale ; 
and  2.  The  whole  amount  then  due  to  said  third  party  accord- 
ing to  the  terms  of  this  deed,  the  bond  herein  mentioned  and 
the  by-laws  and  regulations  of  said  company;  (b)  and  the 
residue,  if  any  there  be,  upon  such  terms  as  the  said  trustee 
or  his  successor  may  deem  best." 

And  it  was  further  expressly  agreed  therein  that  in  case  said 
trustee  should  sell  said  premises  as  provided  in  said  deed  by 
reason  of  the  default  of  said  parties  of  the  first  part  in  com- 
puting the  amount  due  said  party  of  the  third  part,  said  first 
parties  should  be  considered  and  treated  the  same  as  a  borrow- 
ing member  of  said  company. 

It  was  also  covenanted  and  agreed  in  said  deed  that  all  pay- 
ments herein  mentioned  should  be  made  at  the  company's 
office  in  the  city  of  Detroit,  Michigan,  that  being  the  place 
where  the  contract  therein  set  forth  and  the  bond  therein  re- 
ferred to  were  made;  that  the  bond  and  instrument  given  to 
secure  the  payments  mentioned  in  the  bond  shall  in  all  cases 
be  construed  as  under  and  in  accordance  with  the  laws  of  the 
state  of  Michigan,  and  the  articles  of  incorporation  and  by- 
laws of  said  association,  any  provision  whatsoever  in  the  laws 
of  any  other  state  to  the  contrary  notwithstanding,  and  that 
any  provision  in  the  laws  of  any  other  state  at  variance  with 
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the  laws  of  the  state  of  Michigan,  either  on  the  subject  of  in- 
terest, premium,  or  any  other  matter,  is  expressly  waived,  it 
being  mutually  intended  by  the  parties  thereto  to  make  the 
contract  in  all  things  as  a  contract  under  and  in  accordance 
•with  the  laws  of  the  state  of  Michigan. 

'"^^  Under  her  obligations  thus  contracted,  Mrs.  Floyd  made 
sixteen  payments,  of  which  the  first  was  in  September,  1894, 
and  the  last  in  December,  1896,  amounting  in  all  to  six  hun- 
dred and  eighteen  dollars  and  twenty-two  cents,  of  which  one 
hundred  and  twenty  dollars  were  dues  on  stock,  two  hundred 
and  twenty  dollars  interest  on  the  loan,  two  hundred  and  forty 
dollars  premium,  and  thirty-eight  dollars  and  twenty-two  cents 
fines  for  failures  to  pay.  She  having  ceased  to  make  payments, 
the  trustee  advertised  the  property  for  sale  for  cash  in  a  sum 
sufficient  to  pay  the  costs  of  executing  the  trust,  including  five 
per  cent  commission  to  the  trustee  upon  the  gross  proceeds  of 
the  sale,  and  the  whole  amount  due  said  company,  three  thou- 
sand and  twenty-two  dollars  and  twenty  cents  as  of  the  19th 
of  July,  1897,  and  the  residue  to  be  paid  in  two  equal  install- 
ments of  one  and  two  years,  and  fixing  August  21,  1897,  as  the 
day  of  sale. 

On  the  seventeenth  day  of  August,  1897,  the  plaintiffs  filed 
their  bill  of  complaint  in  the  cause  in  the  circuit  court  of 
Kanawha  county,  setting  forth  substantially  the  foregoing 
facts,  and  alleging  that  said  transaction  was  in  substance  and 
in  fact  a  simple  loan  only,  and  was  put  in  the  form  in  which 
it  was  made  under  the  requirement  of  the  defendant  company 
as  a  shift  and  device  on  its  part  to  avoid  the  usury  laws  of 
this  state;  that  the  balance  claimed  to  be  due  by  the  defend- 
ants on  account  of  said  loan  is  about  six  hundred  dollars  more 
than  under  the  laws  of  this  state  it  is  entitled  to  on  account 
of  said  loan,  it  being  greatly  in  excess  of  the  principal  ad- 
vanced with  six  per  cent  per  annum  interest;  that  defendant 
company  is  entitled  only  to  the  balance  due  on  account  of  said 
loan,  computed  upon  the  principal  advanced  with  six  per  cent 
interest,  allowing  as  credits  the  monthly  payments  upon  the 
principal  of  partial  payments;  that  by  reason  of  the  covenants 
and  provisions  of  the  deed  of  trust,  for  breaches  of  which  au- 
thority could  not  be  vested  in  the  trustee  to  fix  the  damages, 
it  could  not  be  executed  in  pais,  and  though  in  form  a  convey- 
ance to  a  trustee,  it  is  in  fact  and  law  nothing  but  a  mortgage, 
and  can  be  executed  and  enforced  only  by  judicial  decision  in 
a  court  of  equity;  that  the  terms  of  sale  specified  in  the  trust 
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deed  and  notice  of  sale  are  not  such  as  the  law  requires  In  such 
case,  and  a  sale  thereunder  would  be  improper,  erroneous,  and 
illegal,  and  greatly  ^^^  to  the  prejudice  of  the  plaintiff's 
rights;  that  said  company  has  no  authority  under  the  laws  of 
this  state  or  the  state  of  Michigan  to  make  the  loan  in  the 
manner  and  form  in  which  it  was  made  as  hereinbefore  al- 
leged, the  sole  object  for  which  said  association  was  formed, 
and  the  only  legal  authority  vested  in  it,  being  to  afford  its 
members  a  safe  and  comfortable  investment  for  their  savings 
and  aid  them  in  the  purchase  and  improvement  of  real  estate, 
and  the  building  and  improving  of  homesteads;  that  less  than 
nino  persons  having  formed  said  company,  the  number  required 
by  the  laws  of  this  state,  it  was  without  authority  to  make 
said  loan ;  and  that  the  amount  claimed  by  said  company,  com- 
puted under  its  by-laws,  is  greatly  in  excess  of  the  amount  that 
would  be  due,  computed  on  the  basis  of  six  per  cent  interest 
and  treating  the  payments  as  partial  payments  made  on  the 
debt  in  the  usual  way,  and  is  therefore  exorbitantly  usurious. 
Copies  of  the  deed  of  trust  and  by-laws  of  the  company  are 
filed  with  the  bill  as  exhibits.  The  bill  prays  that  the  defend- 
ants be  enjoined  from  making  the  sale,  and  that  the  court 
take  jurisdiction  of  the  matters  in  controversy  between  the 
parties,  and  make  and  enter  such  decrees  and  orders  as  justice 
and  equity  may  require,  and  for  general  relief.  The  injunc- 
tion was  awarded  as  prayed  for. 

The  defendant  company  appeared  and  demurred  to  the  bill 
and  answered  it,  admitting  the  loans  and  contracts  of  member- 
ship and  security,  and  its  attempt  to  enforce  them,  as  alleged 
in  the  bill,  averring  their  legality  under  the  laws  of  Michigan, 
and  of  this  state,  that  it  has  complied  with  the  requirements 
of  the  statute  relating  to  foreign  corporations,  and  that  the 
contract  is  solvable  in  Michigan;  denying  that  it  is  a  shift  or 
device  to  evade  the  usury  laws  of  West  Virginia,  and  also  that 
the  contract  is  illegal  or  usurious ;  that  the  amount  due  under 
it  is  uncertain,  and  there  is  necessity  for  resort  to  a  court  of 
equity  for  its  enforcement. 

To  this  answer  there  is  no  replication,  and  no  depositions 
or  affidavits  were  taken  and  filed. 

On  the  fifteenth  day  of  April,  1899,  the  circuit  court  dis- 
solved the  injunction  and  dismissed  the  bill,  and  an  appeal 
from,  and  supersedeas  to,  this  decree  were  allowed. 

The  allegation  that  this  contract  between  the  parties  was 
not  a  contract  of  membership  in  said  association  on  the  part  of 
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*^  Mrs.  Floyd,  and  a  loan  to  her  as  such  member  in  good 
faith,  but  on  the  contrary  a  mere  shift  and  device  to  evade 
the  usury  laws  of  this  state,  is  denied,  and  there  is  no  replica- 
tion to  the  answer,  which  must  be  taken  as  true,  but  if  there 
were  a  replication,  there  is  no  evidence  to  sustain  the  allega- 
tion. Upon  the  face  of  the  papers  nothing  appears  from 
which  such  an  interpretation  can  be  reached.  The  corporate 
existence  of  the  association  is  admitted,  and  it  is  only  insisted 
and  objected  that  it  has  attempted  to  make  a  contract  that  it 
has  no  power  or  authority  to  make  under  the  laws  of  this  state 
or  the  laws  of  Michigan.  As  to  the  terms  of  sale,  they  arc 
exactly  as  stipulated  in  the  deed  of  trust,  except  as  to  any 
surplus  that  may  remain  after  paying  the  costs  of  executing 
the  trust,  expenses  of  sale,  including  an  agreed  commission, 
and  the  amount  clue  the  company ;  and  as  to  this  surplus  it  is 
covenanted  that  it  shall  be  upon  such  terms  as  the  trustee 
might  deem  best.  In  the  exercise  of  this  discretion,  which 
the  parties  were  authorized  to  vest  in  him,  the  trustee  fixed 
the  terms  of  sale,  as  to  such  surplus,  in  the  notice.  The  agree- 
ment in  the  deed  for  a  five  per  cent  commission  to  the  trustee 
could  not  affect  the  validity  of  a  loan  or  invalidate  the  notice. 
It  does  not  go  to  the  association  nor  enter  into  the  loan,  nor 
did  it  interfere  with  a  prevention  of  the  sale  by  payment  of  the 
debt.  If  illegal,  the  trustee  could  not  withhold  it  on  a  settle- 
ment of  his  accounts.  The  allegation  of  uncertainty  in  the 
amount  due  is  denied,  not  replied  to,  and  no  proof  offered. 
As  to  the  character  of  the  instrument,  it  is  clearly  not  a  mort- 
gage, but  the  ordinary  deed  of  trust  to  secure  the  performance 
of  a  building  and  loan  contract  and  loan,  such  as  are  common 
in  this  state.  There  is  a  denial  of  the  allegation  of  uncer- 
tainty as  to  the  amount  due,  accompanied  by  an  averment  of  a 
statement  having  been  rendered  to  which  no  exceptions  were 
taken,  nor  objections  made.  Besides  that,  no  facts  are  al- 
leged from  which  uncertainty  appears.  In  none  of  these 
matters  does  any  ground  appear  upon  which  the  bill  or  the 
injunction  can  he  sustained. 

There  is  but  one  real  question  in  the  case,  and  that  is 
whether  this  contract  made  by  a  Michigan  building  and  loan 
association  with  a  citizen  of  this  state,  to  be  performed  in  the 
other  state  and  secured  by  deed  of  trust  upon  real  estate  situ- 
ated in  this  state,  can  be  enforced  here.  It  involves  the  ques- 
tion of  the  ^**  status  in  this  state  of  a  foreign  building  and 
loan  association  that  has  complied  with  the  statutory  condi- 
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tions  preliminary  to  its  doing  business  here,  and  the  nature 
of  the  contract  it  can  make  under  such  conditions;  and  thi» 
raises  as  a  preliminary  inquiry  the  question  of  the  difference 
between  the  rights  of  individuals  and  corporations  doing  busi- 
ness beyond  the  limits  of  the  state  to  which  they  belong. 

Except  by  the  law  of  comity,  no  corporation  created  in  one 
state  has  the  power  to  do  business  in  another.  Its  very  life 
is  the  franchise  granted  by  its  parent  state,  and  creation  of  its 
law,  which  has  no  extraterritorial  force.  It  is  not  entitled 
under  the  constitution  of  the  United  States  to  the  privileges 
and  immunities  of  citizens. 

"Xow,  a  grant  of  corporate  existence  is  a  grant  of  special 
privileges  to  the  corporators,  enabling  them  to  act  for  certain 
designated  purposes  as  a  single  individual,  and  exempting 
them  (unless  otherwise  specially  provided)  from  individual 
liability.  The  corporation,  being  the  mere  creation  of  local 
law,  can  have  no  legal  existence  beyond  the  limits  of  the  sov- 
ereignty where  created.  As  said  by  this  court  in  Bank  of  Au- 
gusta V.  Earle,  13  Pet.  519 :  'It  mjist  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sovereignty.'  The 
recognition  of  its  existence  even  by  other  states,  and.  the  en- 
forcement of  its  contracts  made  therein  depend  purely  upon 
the  comity  of  those  states — a  comity  which  is  never  extended 
where  the  existence  of  the  corporation  or  the  exercise  of  its 
powers  are  prejudicial  to  their  interests  or  repugnant  to  their 
policy" :  Mr.  Justice  Field  in  Paul  v.  Virginia,  8  Wall.  180. 

But  this  rule  of  comity  exists  and  is  enforced  by  the  courts 
in  every  nation  and  every  state  of  the  Union,  until  destroyed 
by  the  law-making  power.  "In  the  silence  of  any  positive 
rule  affirming  or  denying  or  restraining  the  operation  of  for- 
eign laws,  courts  of  justice  presume  the  tacit  adoption  of  them 
by  their  ovm  government  unless  they  are  repugnant  to  its  pol- 
icy or  prejudicial  to  its  interest":  Story  on  Conflict  of  LawB> 
35. 

"We  think  it  well  settled  that  by  the  law  of  comity  among 
nations  a  corporation  created  by  one  sovereignty  is  permitted 
to  make  contracts  in  another,  and  sue  in  its  courts;  and  that 
the  same  law  of  comity  prevails  among  the  several  sovereign- 
ties of  the  Union":  Chief  Justice  Taney  in  Bank  of  Augusta 
v.- Earle,  13  Pet.  519. 

***  In  harmony  with  the  general  law  of  comity  obtaining 
among  the  etates  composing  the  Union,  the  presumption 
should  be  indulged  that  the  corporation  of  one  state,  not  for- 
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bidden  by  the  laws  of  its  being,  may  exercise  within  any 
other  state  the  general  powers  conferred  by  its  own  charter, 
unless  it  is  prohibited  from  so  doing,  either  in  the  direct  en- 
actments of  the  latter  state,  or  by  its  public  policy,  to  be  de- 
duced from  the  general  course  of  legislation,  or  from  the  set- 
tled adjudications  of  its  highest  court:  Mr.  Justice  Ilarlan 
in  Christian  Union  v.  Yount,  101  TJ.  S.  356. 

Any  state,  however,  may  forbid  and  prevent  a  foreign  cor- 
poration from  carrying  on  its  business  within  its  limits,  and 
also  from  doing  certain  acts  or  making  certain  contracts  with- 
in its  jurisdiction.  "Whenever  a  state  suflRciently  indicates 
that  contracts  which  derive  their  validity  from  its  comity  are 
repugnant  to  its  policy,  or  are  considered  as  injurious  to  its 
interests,  the  presumption  in  favor  of  its  adoption  can  no 
longer  be  made":  Chief  Justice  Taney  in  Bank  of  Augusta  v. 
Earle,  13  Pet.  519.  "Having  no  absolute  right  of  recognition 
in  other  states,  but  depending  for  such  recognition  and  the 
enforcement  of  its  contracts  upon  their  assent,  it  follows  as  a 
matter  of  course  that  such  assent  may  be  granted  upon  such 
terms  and  conditions  as  those  states  may  think  proper  to  im- 
pose. They  may  exclude  the  foreign  corporation  entirely; 
they  may  restrict  its  business  to  particular  localities;  or  they 
may  exact  such  security  for  the  performance  of  its  contracts 
with  their  citizens  as  in  their  judgment  will  best  promote  the 
public  interests.  The  whole  matter  rests  in  their  discretion": 
Paul  V.  Virginia,  8  Wall.  180. 

The  only  exceptions  to  this  rule  are  in  the  cases  of  corpora- 
tions engaged  in  foreign  commerce,  corporations  engaged  in 
interstate  commerce,  and  corporations  employed  in  the  busi- 
ness of  the  government  of  the  United  States.  "The  only  limi- 
tation upon  the  power  of  a  state  to  exclude  a  foreign  corpora- 
tion from  doing  business  within  its  limits,  or  hiring  offices  for 
that  purpose,  or  to  exact  conditions  for  allowing  the  corpora- 
tion to  do  business  or  hire  offices  there,  arises  where  the  cor- 
poration is  in  the  employ  of  the  federal  government,  or  where 
its  business  is  strictly  commerce,  interstate  or  foreign.  Cor- 
porations are  not  citizens  within  the  meaning  of  the  clause  of 
the  constitution  declaring  that  the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states :  *^  Const.,  art.  4,  sec.  2,  cl.  1.  A  private  cor- 
poration is  included  under  the  designation  of  'person*  in  the 
fourteenth  amendment  to  the  constitution,  section  1.  The 
provisions  in  the  fourteenth  amendment  to  the  constitution. 
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section  1,  that  'no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws/  do  not  prohibit 
a  state  from  requiring  for  the  admission  within  its  limits  of 
a  corporation  of  another  state  such  conditions  as  it  chooses": 
Pembina  Co.  v.  Pennsylvania,  125  TJ.  S.  181,  8  Sup.  Ct.  Pep. 
737.  In  reaching  these  conclusions  the  court  says:  **The 
equal  protection  of  the  laws  which  these  bodies  may  claim  i* 
only  such  as  is  accorded  to  similar  associations  within  the  ju- 
risdiction of  the  state.  The  plaintiff  in  error  is  not  a  corpora- 
tion within  the  jurisdiction  of  Pennsylvania.  The  office  it 
hires  is  within  such  jurisdiction,  and  on  condition  that  it  pays 
the  required  license  tax,  it  can  claim  the  same  protection  in 
the  use  of  the  office  that  any  other  corporation  having  a  similar 
office  may  claim.  It  would  then  have  the  equal  protection  of 
the  law  so  far  as  it  had  anything  within  the  jurisdiction  of  the 
state,  and  the  constitutional  amendment  requires  nothing 
more.  The  state  is  not  prohibited  from  discriminating  in  the 
privileges  it  may  grant  to  foreign  corporations  as  a  condition 
of  their  doing  business  or  hiring  offices  within  its  limits,  pro- 
vided always  such  discrimination  does  not  interfere  with  any 
transaction  by  such  corporations  of  interstate  or  foreign  com- 
merce. It  is  not  every  corporation,  lawful  in  the  state  of  its 
creation,  that  other  states  may  be  willing  to  admit  within  their 
jurisdiction,  or  consent  that  it  have  offices  in  them;  such,  for 
example,  as  a  corporation  for  lotteries.  And  even  where  the 
business  of  a  foreign  corporation  is  not  unlawful  in  other 
states,  the  latter  may  wish  to  limit  the  number  of  such  corpo- 
rations or  to  subject  their  business  to  such  control  as  would 
be  in  accordance  with  the  policy  governing  domestic  corpora- 
tions of  a  similar  character.*' 

Under  the  law  of  comity,  which  exists  in  every  state,  until 
repealed,  and  which  the  courts  must,  as  well  as  may,  enforce, 
a  foreign  corporation  has  no  authority  to  do  any  act  in  a  state 
other  than  that  of  its  being  which  is  not  permitted  by  the 
laws  of  such  state  to  individuals  generally.  The  law  of  comity 
merely  enables  a  body  of  corporators  chartered  by  one  state  to 
act  in  a  corporate  capacity  in  another  state,  subject  to  all  the 
laws  ^^  and  regulations  of  the  latter:  Morawetz  on  Cor- 
porations, sec.  964,  citing  numerous  cases. 

From  these  authorities  it  is  plain  that  any  foreign  corpora- 
tion may  do  business  in  this  state  unless  prohibited  by  law,  or  its 
business  be  such  as  is  repugnant  to  our  laws  or  the  public  pol- 
icy of  the  state,  "to  be  deduced  from  the  general  course  of 
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legislation  or  from  the  settled  adjudications  of  its  highest 
■court,"  and  may  do  such  acts  in  the  state  as  are  permitted  by 
its  laws  to  individuals  generally,  and  no  others.  But  such 
prohibition  or  repugnancy  will  not  be  implied  from  the  mere 
silence  of  the  state.  "If  the  policy  of  a  state  or  territory  does 
not  permit  the  business  of  the  foreign  corporation  in  its  lim- 
its, or  allow  the  corporation  to  acquire  or  hold  real  property,  it 
must  be  expressed  in  some  affirmative  way;  it  cannot  be  in- 
ferred from  the  fact  that  its  legislature  has  made  no  provision 
for  the  formation  of  similar  corporations  or  allows  corpora- 
tions to  be  formed  only  by  general  law":  Cowell  v.  Springs 
Co.,  100  U.  S.  59. 

The  legislature  of  our  state  has  not  been  silent  on  this  sub- 
ject. It  has  prescribed  certain  requirements  to  be  complied 
■with  as  conditions  precedent  to  the  right  of  all  foreign  corpo- 
rations to  do  business  in  the  state,  and  inserted  therewith  the 
following  clause:  "Any  corporation  duly  incorporated  by  the 
laws  of  any  state  or  territory  of  the  United  States,  or  of  the 
District  of  Columbia,  or  of  any  foreign  country,  may,  unless 
it  be  otherwise  expressly  provided,  hold  property  and  transact 
business  in  this  state,  upon  complying  with  the  requirements 
of  this  section,  and  not  otherwise" :  Code,  c.  54,  sec.  30.  This 
is  equivalent  to  saying  that  "no  corporation  duly  incorporated 
'by  the  laws  of  any  state  or  territory  of  the  United  States,  or 
the  District  of  Columbia,  or  of  any  foreign  country,  unless  it 
be  otherwise  expressly  provided,  shall  hold  property  and  trans- 
act business  in  this  state  without  having  first  complied  with 
the  requirements  of  this  section."  In  one  sense  it  is  a  prohi- 
bition against  foreign  corporations,  and  repeals  the  general 
law  of  comity,  but  it  admits  all  foreign  corporations  except 
those  expressly  forbidden  to  the  right  to  hold  property  and 
transact  business  in  the  state  upon  compliance  with  the  re- 
quirements. 

There  is  no  statute  expressly  prohibiting  foreign  building 
and  loan  associations  from  doing  business  in  the  state.  They 
are  ^^"^  not  excluded,  and  such  of  them  as  comply  with  the 
statutory  requirements  are  admitted. 

The  bill  alleges  that  the  appellee  here  has  not  complied  with 
them.  This  allegation  is  denied  in  the  answer  accompanied 
with  an  averment  that  it  has  complied  with  them.  To  this 
there  is  no  replication.  The  answer  must  therefore  be  taken 
as  true. 
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This  Michigan  corporation  being  thus  authorized  to  do  busi- 
ness in  this  state,  its  courts  would  not,  in  the  absence  of  any 
further  legislation,  restrain  it  from  doing  any  act  permitted 
by  its  laws  to  individuals  generally,  and  could  not  refuse  to 
compel,  at  its  instance,  the  performance  of  any  contract  thus 
lawfully  made  with  it;  and  if,  under  such  circumstances,  it 
made  a  contract  with  a  citizen  of  this  state,  to  be  performed  in 
the  state  of  Michigan,  and  such  contract  were  authorized  by 
its  charter  and  the  laws  of  the  state  of  its  being,  it  would  be 
enforceable  here,  although  the  rate  of  interest  provided  for  and 
lawful  in  Michigan  were  higher  than  the  legal  rate  here.  But 
the  legislature  has  given  further  expression  to  its  will  respect- 
ing foreign  corporations,  thus :  "Such  corporations  so  comply- 
ing shall  have  the  same  rights,  powers,  and  privileges,  and  be 
subject  to  the  same  regulations,  restrictions,  and  liabilities 
that  are  conferred  and  imposed  by  this  and  the  fifty-second  and 
fifty-third  chapters  of  this  code,  and  by  chapter  20  of  the  acts 
of  1885,  on  corporations  chartered  under  the  laws  of  this 
state":  Code,  c.  54,  sec.  30. 

Can  there  be  any  doubt  that  the  effect  of  this  provision  is 
to  permit  foreign  corporations  to  have  the  same  rights,  pow- 
ers, and  privileges  that  are  conferred  upon  domestic  corpora- 
tions, and  no  greater  or  different  rights,  powers  and  privileges  ? 
If  that  is  not  its  meaning,  what  can  be  the  legal  effect  of  the 
clause,  "subject  to  the  same  regulations,  restrictions,  and  lia- 
bilities that  are"  imposed  upon  domestic  corporations  ?  Clear- 
ly, it  must  operate  as  a  prohibition  upon  the  exercise  by  a  for- 
eign corporation  of  any  greater  or  different  rights,  powers,  and 
privileges  than  are  permitted  to  domestic  corporations.  Simi- 
lar provisions  occur  in  the  statutes  of  several  of  the  states,  and 
in  the  constitutions  of  some  of  them ;  but  many  states  have  no 
such  provision.  It  occurs  in  the  Illinois  statute  in  this  form: 
"Foreign  corporations  and  the  officers  and  agents  thereof, 
doing  business  in  this  state,  shall  be  subject  to  all  the  liabili- 
ties, restrictions,  and  duties  that  are  ^®  or  may  be  imposed 
upon  corporations  of  like  character  organized  under  the  gen- 
eral laws  of  this  state,  and  have  no  other  or  greater  powers.'* 

In  Stevens  v.  Pratt,  101  111.  206,  the  court,  in  construing 
the  provision,  held:  "It  is  simply  a  law  imposing  regulations 
and  restrictions,  and  its  meaning  is  that  where  the  general 
laws  of  this  state  provide  for  the  organization  of  corporations, 
foreign  ones  of  like  character  doing  business  in  this  state  shall 
exercise  no  greater  or  different  powers,  and  shall  be  subject 
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to  the  same  liabilities,  restrictions,  and  duties."  Mr.  Justice 
Schofiold,  in  delivering  the  opinion  of  the  court,  said:  "The 
manifest  and  only  purpose  was  to  produce  uniformity  in  the 
powers,  liabilities,  duties,  and  restrictions  of  foreign  and  do- 
mestic corporations  of  like  character,  and  bring  them  all  un- 
der the  influence  of  the  same  law."  Our  statute  is  equivalent 
to  that  of  Illinois,  and  must  have  the  same  meaning.  That 
being  its  effect,  a  foreign  corporation  can  do  no  act,  make  no 
contract,  and  exercise  no  power  in  this  state  not  permitted  to 
like  corporations  organized  under  the  laws  of  th'is  state.  The 
exercise  'by  such  corporation  of  any  power  not  possessed  by  a 
similar  domestic  corporation  would  be  repugnant  to  the  public 
policy  of  the  state  as  expressed  in  this  statutory  provision, 
and  for  that  reason  would  be  restrained  by  the  courts  of  this 
state.  We  only  recognize  and  give  effect  to  the  corporate  ex- 
istence of  the  foreign  company,  not  to  all  the  powers  which, 
by  its  charter  and  the  laws  under  which  it  exists,  it  has  and 
may  exercise  in  the  domiciliary  state.  It  will  be  permitted  to 
exercise  here  only  such  of  its  powers  as  are  not  repugnant  to 
our  laws  and  policy.  Such  is  the  effect  given  the  Illinois  stat- 
ute by  the  courts  of  that  state  in  determining  the  rights  of  for- 
eign building  and  loan  associations. 

In  Granite  State  Providence  Assn.  v.  Lloyd,  145  111.  620, 
34  N.  E.  142,  it  is  held:  "Under  section  26,  chapter  32  of  the 
Eevised  Statutes,  where  a  foreign  corporation  of  any  kind 
comes  into  this  state  to  transact  business,  it  must  conform  to 
the  law  of  this  state,  if  it  exists,  regulating  similar  corpora- 
tions organized  under  the  general  laws  of  this  state.  Foreign 
corporations  doing  business  in  this  state  are  placed  on  an 
equality  with  domestic  corporations  to  the  extent  that  they 
shall  exercise  no  greater  or  different  powers,  and  are  made 
subject  to  the  same  regulations  and  restrictions,  and  governed 

by  the  same  rules  of  law  in  these  respects A  foreign 

corporation  doing  ^^®  a  homestead  and  loan  business  in  this 
state  will  be  governed  by  the  laws  of  this  state  as  to  the  right 
of  a  stockholder  to  withdraw." 

In  Ehodes  v.  Missouri  Sav.  etc.  Assn.,  173  111.  621,  50  IST.  E. 
998,  it  is  held  that :  "In  order  that  a  foreign  building  and  loan 
association  may  enforce  in  our  courts  a  contract  which  would 
be  usurious  unless  within  the  exemption  given  by  our  statute 
to  local  building  and  loan  associations,  it  must  appear  that  the 
statute  under  which  such  foreign  association  was  organized 
is  identical  with  or  substantially  like  our  own  statute."    la 
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the  first  of  these  cases,  the  Illinois  courts  compelled  the  for- 
eign building  and  loan  association  to  be  governed  by  the  stat- 
ute of  that  state  in  respect  to  its  settlement  of  the  withdrawal 
value  ef  its  shares.  In  the  other,  the  foreign  association  was 
denied  the  character,  rights,  and  powers  of  a  building  and  loan 
association  because  it  appeared  from  its  by-laws  that  it  was 
not  organized  and  doing  business  in  the  method  prescribed  by 
the  state  laws  for  such  associations.  Its  loan  to  the  resident 
member  was  therefore  treated  as  a  simple  ordinary  loan  in  re- 
spect to  its  settlement,  and  it  was  only  permitted  to  take 
the  money  advanced,  with  legal  interest,  after  crediting  the 
money  paid  into  the  association  by  the  borrowing  member. 

In  Freie  v.  Fidelity  etc.  Union,  166  111.  128,  57  Am.  St.  Eep. 
123,  46  N".  E.  784,  the  court  held:  "A  corporation  created  in 
another  state  may,  upon  the  principle  of  comity,  exercise  with- 
in tliis  state  the  powers  conferred  by  its  charter,  if  not  incon- 
sistent with  the  law  or  against  the  public  policy  of  this  state. 
A  foreign  building  and  loan  association  doing  business  in  this 
state  may  contract  for  premiums  and  fines  in  addition  to  legal 
interest  on  money  loaned  on  stock  when  so  authorized  by.  the 
laws  of  the  state  of  its  creation,  without  violating  the  usury 
statutes  of  this  state." 

In  the  opinion  in  this  last  case  it  is  said :  "By  the  statute 
of  Indiana,  under  which  complainant  was  organized,  it  had 
power  to  enter  into  the  contract  in  this  case,  and  it  was  not 
contrary  to  the  laws  or  policy  of  this  state  Avhich  permit  the 
organization  of  like  corporations  with  the  same  powers." 

Eelying  principally  upon  these  cases,  the  law  is  laid  down 
as  follows  in  section  8797,  volume  7,  of  Thompson's  Coramen 
taries  on  the  Law  of  Corporations:  "Where  a  building  associa- 
tion undertakes  to  do  business  in  a  state  other  than  that  of  its 
creation,  whilst  a  contract  made  by  it  in  the  former  state, 
sanctioned  by  the  statute  under  which  the  society  was  organ 
ized,  will  not  be  deemed  unlawful  in  the  state  ^^  in  which  it 
was  made  and  is  soug^4ft  be  enforced,  when  it  would  not  be 
so  if  made  by  an  association  of  that  state,  yet  such  an  associa- 
tion acts  and  does  business  in  such  state  (even  when  duly 
licensed)  subject  to  its  laws  and  regulations  as  applied  to  its 
own  domestic  associations  by  virtue  of  its  statutes  and  deci- 
sions, and  will  not  be  permitted  to  have  or  exercise  any 
greater  or  different  powers  than,  but  to  be  held  to  the  same 
liabilities,  restrictions,  and  duties  as,  domestic  ones.  Under 
this  view,  moreover,  it  is  deemed  legitimate  to  test  the  char- 
Am.   St.   Rep.,  Vol  LXXXVII— 52 
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■acter  of  a  foreign  corporation  assuming  to  act  as  a  building 
•association,  by  reference  to  the  laws  of  the  state  in  which  it  so 
•assumes  to  act,  and  to  deny  it  that  character,  if,  by  such  com- 
parison, its  nature  and  powers  are  found  to  be  different  from, 
and  in  excess  of,  what  the  laws  and  policy  of  that  state  rec- 
ognize as  belonging  to  such  associations,  with  the  result  that 
■contracts,  permitted  to  such  associations  but  unlawful  to  oth- 
ers, will  not  be  accepted  as  valid  when  set  up  by  foreign  as> 
eociations,  not  properly  classible  as  building  associations  ac- 
cording to  that  criterion." 

The  same  principle  has  been  applied  by  other  courts  in 
other  cases.  In  Cravens  v.  New  York  Life  Ins.  Co.,  148  Mo. 
583,  71  Am.  St.  Rep.  628,  50  S.  W.  519,  it  was  held  that  al- 
though a  foreign  corporation  doing  business  in  the  domestic 
€tate  may  by  contract,  when  no  domestic  statute  prohibiting 
it  intervenes,  make  the  law  of  the  state  of  its  incorporation 
the  applicatory  law  of  the  contract,  yet  where  the  laws  of 
the  domestic  state  prohibit  foreign  corporations  from  making 
certain  kinds  of  contracts  they  can  act  only  in  accordance 
therewith:  13  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  841,  note. 

In  Canada  Southern  R.  R.  Co.  v.  Gebhard,  109  TJ.  S.  527, 
3  Sup.  Ct.  Rep.  363,  it  was  said:  "A  corporation  of  one 
country  may  be  excluded  from  business  in  another,  but.  if  ad- 
mitted, it  must,  in  the  absence  of  legislation  equivalent  to 
making  it  a  corporation  of  the  latter  country,  be  taken  both 
by  the  government  and  those  who  deal  with  it  as  a  creature 
of  the  law  of  its  own  country  and  subject  to  all  the  legisla- 
tive control  and  direction  that  may  be  properly  exercised  over 
it  at  the  place  of  its  creation.'*  In  that  case  the  question 
was  the  validity  of  a  release  of  a  Canadian  corporation  from 
part  of  its  bonded  indebtedness  by  a  proceeding  in  the  na- 
ture of  bankruptcy  under  legislation  of  the  Canadian  parlia 
ment,  there  being  no  limitation  there  upon  the  right  to  im- 
pair the  obligation  of  contracts. 

On  the  subject  of  the  incorporation  of  building  and  loau 
associations,  ^*^  their  methods  of  business  and  their  right&. 
powers,  and  privileges,  this  state  is  not  without  legislation 
and  it  is  insisted  that  in  seeking  the  enforcement  of  its  con- 
tract with  the  appellants,  the  appellee  is  claiming  a  right  and 
power  not  permitted  to  domestic  associations,  because  it  has 
departed  from  the  requirements  of  the  statute  in  the  nature 
of  the  contract  it  has  made.  This  alleged  departure  refers 
to  the  premium  bid  for  the  right  of  precedence  in  taking  the 
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loan.  Section  26,  chapter  54  of  the  code  provides  that: 
"Every  such  association  shall  have  the  power  to  provide  by 
its  by-laws  for  selling  to  the  stockholders  who  shall  bid  the 
highest  premium  therefor  the  money  in  the  treasury,  or,  in 
default  of  bidders  at  or  above  a  minimum  premium,  may  award 
to  a  member  the  value  of  any  shares  held  by  him  less  such 
minimum  premium,  the  minimum  premium  and  the  mode  of 
making  the  award  to  be  fixed  by  the  by-laws.  Or  such  asso- 
ciation may  charge  and  receive  the  premium  bid  by  a  stock- 
holder for  the  priority  of  right  to  such  loans,  in  periodical 
installments;  but  the  by-laws  of  every  association  shall  set 
forth  whether  the  premium  bid  for  the  prior  right  to  such 
loan  shall  be  deducted  therefrom  in  advance,  or  be  paid  in 
periodical  installments." 

The  by-laws  of  the  appellee  under  which  the  contract  in 
the  case  at  bar  was  made  provide  that:  "The  amount  of 
premium  bid  shall  be  taken  out  of  the  amount  borrowed,  but 
it  is  expressly  provided  that,  after  the  15th  of  September,  A. 
D.  1891,  borrowers  competing  for  loans  from  this  company 
shall  bid  as  a  premium  a  stated  amount  per  share,  payable 
monthly  on  the  last  Saturday  of  each  month.  Said  stated 
amount  per  share  per  month  to  be  paid  each  month  during 
the  existence  of  the  shares  of  stock  borrowed  upon." 

There  is  a  difference  between  a  premium,  the  amount  of 
which  is  ascertained  and  fixed  at  the  time  the  loan  is  made, 
and  then  divided  into  installments  and  paid  periodically,  and 
a  premium  of  a  certain  sum  to  be  paid  on  each  share  each 
month  for  an  indefinite  and  uncertain  length  of  time.  The 
former  arrangement  is  plainly  contemplated  and  required  by 
our  statute;  the  latter  is  provided  for  in  the  appellee's  by- 
laws, and  embodied  in  its  contract  with  said  appellant.  When 
this  monthly  payment  of  premium  will  end  depends  upon  the 
date  of  the  maturity  of  stock,  and  is,  therefore,  uncertain. 
The  difference  between  them  is  that  tlie  amount  of  premium 
under  a  contract  authorized  by  the  law  is  certain  in  amount, 
while  in  the  contract  here  it  is  ^^  uncertain  in  amount,  mak- 
ing a  difference  in  liability  on  the  borrower's  part  and  in- 
volving the  exercise  of  a  different  power  on  the  part  of  the 
association  from  what  are  permitted  in  such  eases  by  the  law 
of  this  state  to  domestic  associations. 

The  stock  of  the  association  upon  which  this  advance  was 
made  is  its  installment  stock  of  class  "B,"  and  the  payments 
on  it  are  "to  continue  each  month  until  such  shares  shall  have 
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reached  the  par  value  of  one  hundred  dollars  each  as  shown 
by  the  report  of  the  auditing  committee,"  and  as  long  as  the 
shares  run  the  premium  must  he  paid.  The  time  to  run  being 
uncertain,  the  amount  of  premium  to  be  paid  is  uncertain  also. 

The  difference  between  the  results  under  the  two  systems 
is  said  to  be  slight.  In  Thompson  on  Corporations,  section 
8779,  it  is  said:  "The  essential  nature  and  purpose  of  the 
premium  are  the  same  in  both  of  these  systems,  and  their 
practical  operation  substantially  alike.     In  neither  case  is  the 

premium  paid;  the  borrower  simply  promises  to  pay  it 

Except  where  the  premium  consists  simply  in  an  increased 
rate  of  interest,  it  i§  not  contemplated  that  it  shall  be  paid 
dollar  for  dollar,  by  the  borrower,  in  strict  conformity  with 
the  letter  of  his  undertaking.  All  he  is  bound  to  do  is  to 
pay  the  periodical  amounts  coming  due  upon  his  obligation, 
and  to  continue  doing  so  until  the  shares  of  the  society  or 
series  to  which  he  belongs  have  reached  maturity;  then  his 
debt  and  premium  bid  are  both  discharged  by  relinquishing 
to  the  association  his  credit  in  the  same.  Unless  the  society 
is  unfortunate,  this  period  will  be  reached  a  considerable  time 
before  the  borrower's  payments,  with  interest,  shall  amount 
to  the  aggregate  of  what  he  received,  with  interest,  together 
with  what  he  promised  to  pay  by  way  of  premium.  The 
period  for  ascertaining  the  amount  of  the  premium  actually 
paid  by  the  borrower  is  the  date  of  the  maturity  of  the  shares 
and   distribution   of   assets." 

However  the  books  say,  and  courts  have  held,  that  where 
an  association  is  authorized  by  statute  to  operate  upon  one 
of  these  systems  respecting  the  premium,  it  cannot  adopt 
the  other  without  making  the  contract  unlawful  to  the  extent 
of  the  excess  of  the  reservation  above  the  legal  rate  of  in- 
terest: Endlich  on  Building  Associations,  sees.  407,  408;  Me- 
chanics' etc.  Assn.  v.  Wilcox,  24  Conn.  147;  Mechanics'  etc. 
Assn.  V.  Meriden  Agency  Co.,  24  Conn.  159;  Birmingham  v, 
Maryland  etc.  Assn.,  45  Md.  541;  Geiger  v.  Eighth  German 
etc.  Assn.,  58  Md.  569;  White  v.  Williams,  90  Md.  719.  45 
Atl.  1001;  Gray  v.  Baltimore  etc.  Assn.,  48  W.  Va.  164,  37 
S.  E.  533. 

***  The  care  which  the  legislature  has  taken  to  state  ex- 
plicitly the  plan  upon  which  such  associations  may  operate, 
and  the  means  it  has  adopted  to  compel  adherence  to  it,  in- 
dicate that  the  law-making  power  of  the  state  deems  it  impor- 
tant.    The  law  relating  to  the  subject  of  building  associa- 
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tions  is  contained  in  four  sections  of  the  chapter,  followed 
by  these  words:  "Every  such  association  shall  adopt  by-laws, 
which  shall  embrace  all  the  provisions  of  the  four  preceding 
sections,  and  such  further  provisions  for  its  government  and 
the  management  of  its  business,  not  inconsistent  with  these 
sections,  as  it  may  deem  proper." 

No  departure  from  the  method  of  doing  business  thus  pre- 
scribed is  allowed.  There  can  be  no  question  as  to  the  lesfis- 
lative  intent  to  compel  absolute  adherence  and  obedience  to 
its  plan  for  conducting  the  operation  of  these  societies.  Fur- 
ther evidence  of  this  is  found  in  the  radical  change  effected  in 
the  law  by  chapter  58,  Acts  of  1883,  by  which  the  present  law 
came  into  existence.  Prior  thereto  the  provision  relating  to 
premiums  was:  "Every  such  association  is  authorized  to  levy, 
assess,  and  collect  from  its  members  such  sums  of  money,  by 
stated  dues,  fines,  interest  on  loans  advanced,  and  premiums 
bid  by  members  for  the  right  of  precedence  in  taking  loans 
as  the  corporation  by  its  laws  shall  provide."  And  1:his 
change  came  immediately  after  the  decisions  of  this  court  in 
Pfeister  v.  Wheeling  Bldg.  Assn.,  19  W.  Va.  676,  McGannon 
!V.  Central  Bldg.  etc.  Assn.,  19  W.  Va.  726,  Parker  v.  United 
States  etc.  Assn.,  19  W.  Va.  744,  Parker  v.  United  States 
etc.  Assn.,  19  W.  Va.  769,  and  Haigh  v.  United  States  etc. 
Assn.,  19  W.  Va.  793,  by  which  the  building  association  stat- 
utes of  the  state  were  construed  and  applied  to  the*  transac- 
tions of  said  societies. 

Measured  by  the  standard  of  our  statute  this  association  18 
found  by  the  method  of  its  operations  and  the  nature  of  its 
contracts  not  to  have  the  character  of  a  building  association 
and  cannot,  therefore,  be  permitted  to  enforce  its  contract 
as  a  building  association  contract.  It  is  contravened  as  such 
by  the  policy  of  the  state,  and  is  therefore  not  within  the 
law  exempting  such  associations  from  the  usury  laws,  unless 
there  is  some  other  principle  or  ground  upon  which  it  may 
be  permitted  to  collect  the  money  for  which  it  has  contracted. 

Counsel  for  the  appellee  insist  this  contract  is  made  and  to 
be  performed  in  the  state  of  Michigan  and  is  valid  by  the  laws 
of  that  state,  and  that  therefore  the  lex  loci  contractus  con- 
trols it.  This  position  would  be  unassailable  if  the  appellee 
were  a  natural  *^  person  insisting  upon  the  right  to  enforce 
a  contract  solvable  in  the  state  of  Michigan,  and  carrying 
the  legal  rate  of  interest  of  that  state.  But  it  is  not.  It  is 
a   building   association,   a   corporation,   clothed   with  special 
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privileges,  among  which  is  exemption  from  the  usury  laws  of 
its  own  state.  The  general  law  of  comity  under  which,  it  is 
contended,  it  might  have  carried  such  special  powers  and  privi- 
lege? into,  and  exercised  them  in,  this  state,  in  the  absence 
of  any  piiblic  policy  on  the  part  of  this  state  to  which  their 
exercise  here  would  have  been  repugnant,  has  been  expressly 
repealed.  But  the  law  of  comity  only  permits  corporations 
to  tlo  in  a  foreign  state  such  acts  as  individuals  are  permitted 
to  do,  and  it  may  well  be  doubted  whether  a  corporation  ex- 
empted from  the  usury  laws  of  its  own  state  could  carry  that 
exemption  into  and  assert  it  in  the  courts  of  another  state, 
a  thing  that  is  permitted  to  no  individual  in  any  country,  and 
may  be  deemed,  therefore,  to  be  against  public  policy  every- 
where. 

The  cases  of  Klinck-  v.  Price,  4  "W.  Va.  4,  6  Am.  Rep. 
268,  Pugh  v.  Cameron,  11  W.  Va.  523,  Wilson  v.  Lazier,  11 
Gratt.  447,  Pindlay  v.  Hall,  12  Ohio  St.  610,  Shipman  v. 
Bailey,  20  W.  Va.  140,  Tolman  v.  Read,  115  Mich.  71,  72  N". 
W.  1104,  Sawyer  v.  Dickson,  68  Ark.  71,  48  S.  W.  903,  De 
Walk  V.  Johnson,  10  Wheat.  383,  cited  by  counsel  for  appellee, 
are  all  cases  of  contracts  payable  to  natural  persons,  solv- 
able in  foreign  states  and  conformable  to  the  general  laws 
of  thosQ,  states  respecting  the  matter  of  interest.  In  none 
of  them  was  a  special  rate  of  interest  permitted  by  the  foreign 
state,  oi^y  to  a  certain  class  of  corporations,  whose  existence 
need  not  be  recognized  beyond  its  own  territorial  limits,  rec- 
ognized or  enforced. 

Two  cases  are  cited,  however,  in  which  the  position  taken 
here  by  the  appellee  is  upheld:  Building  etc.  Assn.  v.  Logan, 
66  Fed.  827,  and  Bennett  v.  Eastern  Bldg.  etc.  Assn.,  177 
Pa.  St.  233,  55  Am.  St.  Rep.  723,  35  Atl.  684;  but  in  neither 
of  these  cases  was  the  fact  that  the  building  association  was 
setting  up  and  claiming,  under  the  law  of  comity,  an  exemp- 
tion from  the  general  law  of  their  own  respective  states,  and 
not  the  laws  themselves — special  privileges  permitted  to  them 
by  their  states,  but  denied  to  natural  persons.  Other  cases 
of  the  same  class  might  have  been  cited :  National  Mut.  Bldg. 
etc.  Assn.  v.  Ashworth,  91  Va.  706,  22  S.  E.  521;  Ware  v. 
Bankers*  etc.  Co.,  95  Va.  680,  64  Am.  St.  Rep.  826,  29  S.  E. 
744;  Baltimore  Bldg.  etc.  Assn.  v.  Titlow,  19  Pa.  Co.  Ct.  518; 
Equitable  Bldg.  etc.  Assn.  v.  Hofifman,  50  S.  C.  303,  27  S.  E. 
692;  Turner  ?.  »«  interstate  etc.  Assn.,  51  S.  C.  33,  27  S.  E. 
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947;  Pollock  v.  Carolina  etc.  Assn.,  51  S.  C.  420,  64  Am.  St. 
Eep.  683,  29  S.  E.  77. 

In  support  of  the  position  taken  here  Morawetz  on  Cor- 
porations, section  964,  is  re-cited.  The  law  there  is  stated 
thus:  "A  corporation  has  no  implied  authority  to  do  any  act 
in  a  foreign  state  which  is  not  permitted  by  the  laws  of  the 
latter  to  individuals  generally.  The  law  of  comity  merely 
enables  a  body  of  corporators  chartered  by  one  state  to  'act 
in  a  corporate  capacity  in  another  state,  subject  to  all  the 
laws  and  regulations  of  the  latter."  Again,  section  967,  same 
work,  it  is  said:  "It  is  the  charter  alone  which  is  recognized 
iby  the  law  of  comity  and  not  the  general  legislation  of  the 
state  in  which  the  corporation  is  formed.  The  word  'charter' 
is  here  used  to  signify  the  agreement  between  the  sharehold- 
ers of  the  corporation,  whether  this  agreement  be  contained 
in  a  special  act  of  the  legislature,  or  in  articles  of  association, 
or  in  either  of  these  taken  in  connection  with  certain  general 
laws  of  the  state." 

In  Bard  v.  Poole,  12  N.  Y.  495-505,  we  find  this:  "It  is, 
of  course,  implied  that  the  contract  must  be  one  which  the 
foreign  corporation  is  permitted  by  its  charter  to  make;  and 
it  must  also  be  one  which  would  be  valid  if  made  at  the  same 
place  by  a  natural  person,  not  a  resident  of  the  state":  See, 
also,  McGregor  v.  Erie  Ey.  Co.,  35  N".  J.  L.  115;  Bank  of 
Augusta  V.  Earle,  13  Pet.  539;  Stetson  v.  City  Bank,  2  Ohio 
St.  174;  Lewis  v.  Bank  of  Ky.,  12  Ohio,  132,  40  Am.  Dec. 
469. 

Would  the  courts  of  any  state  permit  an  individual  of  an- 
other state  to  enforce  a  contract  in  violation  of  the  usury 
laws  of  his  own  state?  Comity  recognizes  only  the  general 
laws  of  the  foreign  state,  not  the  local  exemptions  from,  or 
exceptions  to,  sucli  laws. 

But  there  is  another  reason  why  these  authorities  cannot  be 
accepted  here.  It  does  not  appear  in  any  of  these  cases  tliat, 
in  the  states  in  which  they  were  decided,  the  legislatures 
havy  placed  foreign  corporations  under  the  same  regulations, 
restrictions,  and  liabilities,  and  conferred  upon  them  only 
the  same  rights,  powers,  and  privileges  that  are  imposed  and 
conferred  upon  corporations  existing  under  their  own  laws. 
There  are  either  no  declarations  in  those  states  of  public  pol- 
icy forbidding  the  exercise  there  by  foreign  corporations  of 
powers  greater  than,  or  different  from,  the  powers  permitted 
to  their  corporations,  ^^  as  in  this  state  and  in  Illinois,  or 
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the  courts  have  failed  to  pass  upon  the  very  important  ques- 
tion whether  they  shall  be  applied  or  not  applied.  Nor  does 
it  appear  from  these  cases  that  in  all  instances  the  building 
and  loan  contract  involved  was  in  conflict  with  the  domestic 
law  governing  such  contracts.  A  contract  by  such  nn  asso- 
ciation of  another  state,  not  in  conflict  with  our  building 
association  statute,  would  be  enforced  here,  not  by  virtue  of 
the*  general  law  of  comity,  but  because  our  law  makes  the 
status  of  such  a  foreign  association  the  same  as  that  of  our 
own  associations  and  gives  it  the  same  rights,  powers,  and 
privileges,  and  remedies,  in  respect  to  its  contracts,  although 
for  many  purposes  it  remains  a  foreign  corporation. 

If  the  powers  they  assume  to  exercise  are  the  same  as,  or 
within  and  not  beyond,  those  permitted  to  our  own  associa- 
tions, they  are  enforceable;  otherwise  they  are  not. 

Another  contention  against  the  position  taken  in  this  opin- 
ion is  that  the  premium  reserved  in  this  contract  is  certain 
in  a  legal  sense — that  under  the  Michigan  law  the  stock  has 
a  fixed  maximum  limit  for  its  maturity,  viz.,  such  period 
as  will  permit  the  stock  dues  to  equal  the  face  of  the  shares, 
but  liable  to  be  shortened  by  application  of  dividends;  and 
therefore,  upon  the  principle  that  that  is  certain  which  can 
be  made  certain,  our  statute  is  not  violated.  In  other  words, 
if  the  monthly  dues  are  fifty  cents  per  share,  and  the  shares 
one  hundred  dollars,  the  stock  must  mature  in  sixteen  and 
two-thirds  years,  without  any  accumulation  of  profits,  and 
the  period  required  for  maturity  will  be  less  than  that,  ac- 
cording to  the  amount  of  the  earnings  over  expenses  and 
losses. 

Our  statute  requires  no  precedent  certainly  as  to  the  stock 
dues,  and  in  that  respect  it  is  like  the  Michigan  statute.  But 
as  to  the  premium  it  must  be  so  fixed  in  advance  that  the 
borrower  can  know  exactly  how  many  dollars  he  is  to  pay  on 
account  of  premium,  how  much  of  his  money  is  to  go  into 
profits  or  losses  of  the  company,  and  not  becojne  a  direct 
credit  upon  his  loan.  He  is  entitled  to  credit  upon  his  loan 
for  every  dollar  he  pays  in  as  dues.  He  will  receive  credit 
on  his  loan  for  but  an  infinitesimal  part  of  what  he  pays  in 
as  premium,  and  if  the  concern's  losses  equal  its  profits  he 
receives  none  of  it.  That  there  is  no  such  certainty  in  this 
contract  is  indisputable.  That  our  statute  requires  such  cer- 
tainty is  undeniable  whether  in  its  operation  it  produces  it 
in  all  cases  or  not. 
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**''  While  this  contract  cannot  be  enforced  according  to  its 
terms  it  is  not  so  unenforceable  because  of  its  want  of  equity 
between  the  borrower  and  investor,  which  is  perhaps  no 
greater  than  might  occur  in  an  association  conforming  to  our 
statute,  as  we  set  no  limit  upon  the  ratio  between  dues  and 
premium  from  which  this  inequitable  result  flows;  nor  be- 
cause, under  the  contract,  the  amount  now  due  from  the  ap- 
pellant is  far  beyond  the  amount  she  borrowed,  an  inevitable 
result  in  every  building  association  contract  in  wbich  default 
continues  for  a  long  time;  nor  because  of  any  improper  mo- 
tive on  the  appellant's  part,  or  of  the  agents  of  the  associa- 
tion in  entering  into  it,  for  there  is  not  a  scintilla  of  evidence 
of  that  in  the  nature  of .  the  contract  or  elsewhere  in  the 
record;  but  simply  because  it  is  such  a  contract  as  is  clearly 
repugnant  to  the  public  policy  of  the  state,  plainly  written 
in  its  legislation,  and,  therefore,  prohibited  as  to  all  build- 
ing associations. 

But  the  appellant  has  received  two  thousand  five  hundred 
dollars  from  this  association  and  secured  the  performance  of 
her  said  contract  by  a  deed  of  trust  upon  her  real  estate,  and 
she  comes  into  court  to  have  the  lien  released,  offering  to  pay 
the  principal  of  the  debt  with  legal  interest  thereon,  subject 
to  credit  for  the  money  she  has  already  paid  in.  This,  to- 
gether with  any  sums  paid  out  by  the  appellee  upon  taxes, 
insurance,  or  other  expenses  necessary  to  preserve  the  prop- 
erty, constitute  a  lien  upon  the  property  and  must  be  sat- 
isfied, as  in  seeking  equity  the  appellant  must  do  equity. 

For  the  reasons  herein  stated,  the  decree  must  be  reversed 
and  the  cause  remanded  for  further  proceedings  according 
to  the  principle  herein  laid  down,  and  further  according  to 
the  rules  and  principles  governing  courts  of  equity. 

Foreign  Corporations  do  not  come  into  a  slate  as  a  matter  of  right, 
Imt  only  by  comity,  and  such  corporations  are  subject  to  the  same 
restrictions  and  duties  as  domestic  corporations,  and  have  no  greaier 
powers:  Harding  v.  American  Glucose  Co.,  182  111.  551,  74  Am. 
St.  Rep.  189,  55  N.  E.  577.  See,  in  this  connection,  Dearing  v. 
McKlnnon  etc.  Hardware  Co.,  165  N.  Y.  78,  80  Am.  St.  Rep.  70S, 
58  N.  E.  773;  Bank  of  China  etc.  v.  Morse,  IfiS  N.  Y.  458,  85  Am. 
St  Rep.  676,  61  N.  E.  774.  Foreign  corporations  have  no  abs  iluto 
right  to  recognition  in  a  state.  They  may  be  admitted  on  such 
terms  and  conditions  as  the  state  may  impose,  or  they  may  be  o.<c- 
cluded  altogether:  State  v.  Schlitz  Brew.  Co.,  104  Tenn.  715,  7S 
Am.  St.  Rep.  941,  59  S.  W.  1033;  Cravens  v.  New  York  Life  Ins.  Co., 
148  Mo.  583,  71  Am.  St.  Rep.  628,  50  S.  W.  519.  Or  the  state  may 
discriminate  in  the  privileges  it  may  grant  to  such  con)oratlon8 
as  a  condition  of  their  doing  business  within  Its  limits:  Scottish  etc. 
Ins.  Co.  V.  Herriott,  109  Iowa,  606,  77  Am.  St.  Eep.  648,  80  N.  W. 
665. 
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Corporations  are  Persons  to  whom  the  equal  protection  of  the  laws 
must  not  be  denied:  See  the  monographic  note  to  State  v.  Giod- 
wlll,  25  Am.  St.  Rep.  873;  Pittsburgh  etc.  Ry.  Co.  v.  Montgomery, 
152  Ind.  1.  71  Am.  St.  Rep.  300,  49  N.  B.  582.  But  consult  Hawley 
V.  Hard.  72  Vt.  122,  82  Am.  St.  Rep.  922,  47  Atl.  401. 

A  Building  and  Loan  Association  organi/.od  in  one  state  and  do- 
ing business  in  another  is  permitted  tlierein  to  charge  no  higher 
rate  of  interest  than  is  chargeable  under  the  laws  of  the  lattor 
state.  And  while  by  the  law  of  comity  the  charter  of  such  cor- 
poration is  recognized  as  the  law  of  its  existence,  yet  if  it  employs 
the  usual  agencies  to  solicit  and  transact  business  in  the  latter  state, 
and  contracts  for  the  payment  of  premiums  and  interest  in  excess 
of  the  authorized  rate,  the  transaction  must  be  denounced  as  an 
attempted  evasion  of  the  laws  of  that  state,  whatever  may  be  the 
nominal  rate  specified  or  artifice  adopted.  And  this,  though  it  is 
specifically  provided  that  the  contract  is  made  with  reference  to  the 
laws  of  another  state:  Shannon  v.  Georgia  State  Bldg.  etc.  Assn., 
78  Miss.  955,  84  Am.  St.  Rep.  657,  30.  South.  51.  A  loan  made  in 
this  state  to  a  citizen  thereof  by  a  foreign  building  and  loan  as- 
sociation, which  is  secured  by  a  mortgage  on  land  here,  is  a  con- 
•tract  of  this  state.  And  it  must  be  construed  according  to  its  laws, 
notwithstanding  a  stipulation  in  the  mortgage  to  the  effect  that  it 
is  a  contract  of  another  state:  Washington  Investment  Assn.  v. 
Stanley,  38  Or.  319.  &4  Am.  St.  Rep.  793,  63  Pac.  489.  See,  also, 
National  etc.  lA)an  Assn.  v.  Bmch,  124  Mich.  57,  83  Am.  St.  Kep. 
811,  82  N.  W.  837;  Meroney  v.  Atlanta  etc.  T^oan  Assn.,  116  N.  0. 
882,  47  Am.  St.  Rep.  8i],  21  S.  E.  924.  Compare  Hale  v.  Cairns, 
8  N.  Dak.  145,  73  Am.  St.  Rep.  746,  7'7  N.  W.  1010. 


RHOADES  V.  CHESAPEAKE  AND  OHIO  RAILWAY  CO. 

[49  W.  Va.  494,  39  S.  E.  209.] 

CONTRACT  FOR  PERMANENT  EMPLOYMENT,  WHAT  IS 
AND  WHEN  VALID.— The  agreement  of  an  employer  in  considera- 
tion of  a  release  by  an  employe,  in  whole  or  in  part,  of  a  claim 
for  damages,  that  the  former  will  employ  the  latter  and  give  him 
a  steady  job  so  long  as  he  gives  satisfaction,  is  not  void  for  want 
of  mutuality.  On  the  side  of  the  employg  it  is  an  executed  con- 
tract, not  of  the  service  contemplated,  but  as  to  the  opportunity 
to  serve  and  receive  wages  therefor,    (p.  831.) 

AGREEMENT,  DISCHARGE  OF  EARLIER  BY  LATER.- 
If  two  agreements  of  different  dates,  between  the  same  parties, 
and  covering  the  same  subject  matter,  are  Inconsistent,  the  earlier 
Is  discharged  by  the  later,  but  If,  though  they  differ  in  terms,  thoir 
legal  effect  is  the  same,  the  second  is  merely  a  ratification  of  the 
first,  and  the  two  must  be  consti-ued  together,     (pp.  834,  835.) 

CONTRACT  FOR  PERMANENT  EMPLOYMENT— DAM- 
AGES FOR  VIOLATION  OF.— If  one  who  has  contracted  for  per- 
maneat  employment  is  "discharged  without  cause,  he  may  treat  the 
contract  as  absolutely  broken  by  the  master,  and,  in  an  action 
thereon,  recover  the  full  value  of  the  contract  to  him  at  the  time 
of  the  breach,  including  all  that  he  would  have  received  in  the 
future  as  well  as  in  the  past  if  the  contract  had  been  kept,  less 
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any  stim  he  might  have  earned  already  or  might  thereafter  earn 
!n  other  service,  as  well  as  the  amount  of  any  loss  the  defendant 
sustained  by  the  loss  of  his  services  without  the  master's  fault."* 
EVIDENCE,  BURDEN  OP  PROOF.-In  an  action  by  an  em- 
ploye who  claims  to  have  been  discharged  without  sufficient  cause 
"the  burden  is  upon  the  defendant  to  show  that  the  discharge  was 
for  good  cause,  and  a  verdict  for  the  plaintiff  should  not  be  set 
aside,  unless  it  is  clearly  wrong." 

.JURY  TRTAL-INSTRTJCTTONS.-"An  instruction  stating  the 
law  applicable  to  one  tbeory  of  the  case,  and  substantially  covering 
all  the  facts  upon  which  the  correctness  of  such  theory  depends. 
Is  proper,  if  there  is  any  evidence  in  the  case  tending  to  prove 
such  facts,  although  it  Ignores  other  facts  put  in  issue  as  part  of 
anotlier  and  different  theory,  which,  if  ti'ue,  leads  to  a  different  con- 
clusion and  result,  when  another  instruction  has  been  given  In  the 
case  covering  such  conflicting  theory." 

Simms  &  Enslow,  for  the  plaintiff  in  error, 
E.  W.  Wilson,  for  the  defendant  in  error. 

405  POFFENBARGER,  J.  On  or  about  November  7, 
1896,  Gt.  W.  Rhoades,  then  employed  as  a  section  hand  by 
the  Chesapeake  and  Ohio  Railway  Company,  received  an  in- 
jury, while  assisting  in  replacing  on  the  track  a  derailed 
freight-car  on  the  Cabin  Creek  branch  of  said  railroad,  which 
necessitated  the  amputation  of  one  of  his  legs,  on  the  twenty- 
seventh  day  of  December,  following.  Soon  after  he  was  dis- 
charged from  the  hospital,  negotiations  for  a  settlement  with 
him  were  commenced  by  the  claim  agent  of  the  railway  com- 
pany, which  resulted  in  the  preparation  by  said  agent,  and 
signing  by  Rhoades,  of  the  following  instrument: 

"Coalburg,  W.  Va.,  April  27,  1897. 

*T  hereby  agree  to  accept  six  hundred  dollars  in  full  settle- 
ment, satisfaction  and  discharge  of  all  claims  arising  from  or 
growing  out  of  personal  injuries,  received  by  me  on  or  about 
Nov.  7,  1896,  while  working  as  a  laborer  at  wreck  at  Dry 
Branch  on  Cabin  Creek,  in  the  service  of  C.  &  0.  Ry.,  said 
amount  to  be  paid  without  delay  by  voucher  through  agent  at 
Charleston,  W.  Va.  In  addition  I  am  to  be  given  a  job  as 
watchman  or  in  other  service  which  I  can  perform.  It  being 
understood  that  I  stand  in  same  relation  to  the  company  as 
any  other  employ^  injured  or  not  injured  and  will  be  removed 


*The  words  In  quotation  marks  in  this  and  the  two  succeeding 
paragraphs  are  copied  from  the  syllabi  of  the  decision  as  prepared 
by  the  judge  who  wrote  the  opinion,  and  the  points  thus  represented 
by  him  were  doubtless  Intended  to  be  affirmed  by  him  and  tlie 
other  members  of  the  court,  though  we  cannot  find  that  they  are 
anywhere  directly  expressed  In  the  opinion. 
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only  for  cause  and  will  have  a  *®®  steady  jab  so  long  as  I  give 
satisfaction  to  the  foreman  or  superintendent  under  whom  I 
work. 

(Signed)  ''G.  W.  RHOADES." 
It  was  left  in  the  possession  of  Ehoades,  and  the  agent  said 
he  would  talk  with  the  superintendent  upon  his  return  to 
Huntington  and  if  he  agreed  to  the  terms  of  the  proposed 
settlement,  a  voucher  would  be  sent  to  Charleston  and  the 
amount  paid.  He  found  the  adjustment  satisfactory  to  the 
superintendent,  who  directed  him  to  prepare  a  voucher  for  the 
amount.  Not  having  a  copy  of  the  writing  upon  which  he 
and  Rhoades  had  agreed,  and  wishing  to  embody  its  terms 
in  the  voucher,  the  agent  relied  upon  his  memory  in  the  prep- 
aration of  the  voucher,  which  he  claims  Rhoades  signed.  May 
1,  1897,  and  which  is  as  follows: 

^'Chesapeake  &  Ohio  Railway  Company,  139,634.     Claim  No. 

2997. 
"To   George   W.    Rhoades,   Dr. 
"1897  Address,  Charleston,  W.  Va. 

**April  26th.     For  amount  agreed  upon  in  full  settlement, 
satisfaction  and  discharge  of  all  claims  or  cause  of    . 
action  arising  from  or  growing  out  of  personal  in- 
juries received  by  me  on  or  about  Nov.  7,  1896,  while 
on  duty  as  laborer  at  Dry  Branch  at  Drainment  of 

train  113  on  Cabin  Creek  branch $600 

0.  K. 
Charge  to  Amount  Certified  Approved 

Hun.  Div.  $600.00  J.  W.  Winget, 

C.  T.  52  Claim  Agent. 

*Tleeeived,  Charleston,  W,  Va.,  May  1st,  1897,  of  the  Chesa- 
peake and  Ohio  Railway  Company  the  sum  of  six  hundred  dol- 
lars in  full  compromise,  satisfaction  and  discharge  of  all  my 
claims  or  causes  of  action  and  particularly  of  all  claims  or 
causes  of  action  arising  out  of  the  personal  injuries  received 
by  me,  Nov.  7,  1896,  as  per  above  voucher  in  addition  to  this  I 
am  to  be  given  an  opportunity  to  work  for  the  company  under 
like  conditions  and  circumstances  as  any  other  employe  in- 
jured or  not  injured  so  long  as  I  give  satisfaction  to  the  fore- 
man or  superintendent  under  whom  I  work. 

"GEORGE  W.  RHOADES.     [Seal] 
"J.  W.  WINGET, 
«L.  H.  MOSEMAN, 

"Witnesses." 
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The  six  hundred  dollars  were  paid  at  the  Charleston  ofike  of 
the  company  on  or  about  May  1,  1897,  and  on  that  occasion 
Winget,  ^''  the  claim  agent,  called  upon  Rhoades  for  a  copy 
of  the  writing  of  April  27,  1897.  It  being  produced  and  a 
copy  taken  on  the  company's  letter-press,  the  agent  took  said 
copy  with  him.  It  was  attached  to  and  returned  with  the 
other  papers,  Rhoades  swears  he  never  signed  the  voucher 
of  May  1st,  but  Winget  and  Moseman,  the  subscribing  wit- 
nesses, testify  that  he  did. 

On  June  1,  1897,  Rhoades  went  to  work  for  the  company  in 
pursuance  of  their  agreement,  and,  for  about  nine  months 
thereafter,  was  kept  busy  at  tamping  ties,  grassing  the  track,, 
tightening  bolts,  and  watching  at  a  cut  near  the  town  of  Mil- 
ton. Then  the  company  not  requiring  a  watchman  at  said 
cut  any  longer,  he  was  sent  to  Hinton  to  tend  the  switches 
in  the  yard.  He  refused  to  do  this  work  on  the  ground  that 
he  could  not  perform  it,  owing  to  the  distance  between  the 
switches  being  so  great  that  he  could  not  travel  it  in  the  lim- 
ited time  permitted.  He  was  then  brought  back  to  Milton, 
where  he  worked  a  while  longer  grassing  the  track  and  tight- 
ening bolts.  In  the  month  of  July,  1898,  he  was  discharged. 
He'  claims  he  was  unable  to  do  the  work  required  of  him  at 
that  time.  As  to  the  character  of  this  work,  Clifford,  the 
foreman,  says :  "Spencer  [supervisor  of  track]  told  me  and 
I  told  him  [Rhoades]  that  he  would  have  to  tighten  up  bolts 
and  raise  low  joints,  for  me  to  give  him  a  beat.  I  gave  him 
about  a  mile  and  a  half  of  bolts  to  tighten  up  and  about  a 
quarter  of  a  mile  of  grassing  to  do.  Well,  he  done  that  piece 
of  grassing  all  right  and  worked  some  ^at  the  bolts,  and  I 
asked  him  to  go  to  the  east  end — the  east  end  of  the  sec- 
tion— and  he  refused."  That  was  about  three  miles  from 
where  he  had  been  working.  Clifford  further  describes  the 
work  as  follows:  "It  is  putting  in  bolts,  tightening  up  bolts, 
and  where  ties  are  churning  at  the  ends,  picking  away  from 
the  end  and  letting  the  water  out,  throwing  up  gravel,  grass- 
ing, and  such  work  as  a  watchman  generally  does." 

Spencer's  statement,  relating  to  the  dismissal  of  Rhoades, 
is  as  follows:  "There  was  a  few  joints  in  the  cut  near  where 
Mr.  Rhoades  lives — I  don't  suppose  they  were  farther  from 
his  door  than  from  herQ  across  the  street.  I  wanted  him  to 
go  there  and  help  the  watchman  take  them  up,  because  I 
didn't  want  to  take  a  gang  over  there.  Well,  the  foreman 
came  to  me,  and  told  me  that  he  said  he  wouldn't  do  it.    Mr. 
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Rhoades  met  me  the  next  morning  at  Milton,  and  says  to  me, 
*What  is  it  that  you  want  me  to  do  ?'  I  says,  'Didn't  the  fore- 
man tell  you  ?*  'Yes,*  he '  said.  '*®*  'He  told  me  that  he 
wanted  me  to  carry  tics  and  put  in  ties.'  Says  I,  'Mr. 
Rhoades,  I  don't  think  that  he  told  you  that.  What  is  it?' 
*Well,  he  wanted  me  to  help  raise  the  lower  joints.*  'That 
is  it  exactly.  I  can't  get  a  gang  over  there  now,  and  then 
something  else  will  turn  up/  He  says,  'I  am  not  going  to  do 
it.*  I  says,  'Are  you  going  to  quit?'  He  says,  'No,  I  am 
not  going  to  quit.*  He  says,  'If  you  want  me  to  quit,  dis- 
charge me.*  I  says,  'I  will  discharge  you  in  fifteen  seconds,* 
and  I  did  it  right  there.'* 

Rhoades  says  that  after  he  was  given  the  beat,  he  grassed 
the  track  and  tightened  part  of  the  bolts,  and  then  they 
stopped  him  and  wanted  him  to  work  on  the  section,  '*tamp 
ties,  put  in  ties,  and  do  general  repairing.'* 

Soon  after  he  was  discharged,  Rhoades  brought  an  action  of 
assumpsit  in  the  circuit  court  of  Kanawha  county,  against  the 
company,  upon  the  agreement  of  April  27th,  laying  his  dam- 
ages at  ten  thousand  dollars.  A  demurrer,  interposed  by  the 
defendant,  being  overruled,  a  plea  of  nonassumpsit  was  en- 
tered and  issue  was  joined  thereon  and  a  trial  was  had,  re- 
eulting  in  a  verdict  of  one  thousand  dollars  for  the  plaintiff. 
A  motion  to  set  aside  the  verdict  and  grant  a  new  trial  was 
made  and  overruled  and  an  exception  taken  to  this  as  well 
AS  several  other  rulings  of  the  court,  and  judgment  was  ren- 
dered on  the  verdict. 

The  overruling  of  the  demurrer  is  made  the  basis  of  the 
■first  assignment  of  error.  Under  this  head,  it  is  argued  that 
the  paper,  dated  April  27,  1897,  is  not  a  contract  of  employ- 
ment, but  at  most  a  mere  agreement  to  make  such  a  contract 
in  the  future,  because  it  leaves  for  future  determination  the 
wages  to  be  paid,  the  kind  of  work  to  be  performed,  and  the 
•term  or  period  of  employment.  It  is  also  said  that  the  dec- 
laration is  founded  wholly  upon  that  paper  and  does  not  go 
beyond  it,  but  it  is  found  that  in  the  declaration  the  sub- 
stance of  the  agreement  is  alleged,  and  further  that  afterward 
the  "defendant  ratified  and  confirmed  said  agreement  and 
paid  to  the  plaintiff  the  said  sum  of  six  hundred  dollars,  and 
gave  to  the  plaintiff  a  job  as  watchman  on  its  said  railway, 
said  job  commencing,  to  wit,  about  December  1,  1897,  at  the 
price  of  one  dollar  per  day  as  wages  as  such  watchman  and 
continuing  plaintiff  as  such  watchman  from  the   date  last 


June,  1901.]     Rhoades  v.  Chesapeake  etc.  Ry.  Co.  831 

aforesaid  until,  to  wit,  the  eleventh  day  of  July,  1898.'*  The 
declaration  thus  makes  out  a  complete  contract,  certain  and 
definite  in  all  respects.  It  also  alleges  a  breach  of  this  con- 
tract, and  so  establishes  a  cause  of  action.  It  is  contended, 
however,  ^*  that  under  such  a  contract,  the  plaintiff  below 
having  the  right  to  stop  work  when  he  pleased,  the  railway 
company  could  discharge  him. 

This  view  of  the  contract,  declared  upon,  is  not  in  harmony 
with  the  law  as  expounded  in  the  text-books  and  decided  cases. 
In  Beach  on  Contracts,  section  457,  it  is  said:  *'When  an  em- 
ploye, in  consideration  of  an  agreement  on  the  part  of  the 
employer  to  give  him  work  as  long  as  he  is  able  to  perform 
it,  releases  a  claim  for  damages,  said  to  have  been  caused 
by  the  employer's  negligence,  the  agreement  is  not  void  be- 
cause lacking  mutuality.  By  releasing  his  claim,  the  employe 
has  paid  in  advance  for  an  optional  contract,  and  he  has  the 
right  to  have  it  remain  optional."  In  Smith  v.  St.  Paul  etc. 
Ey.  Co.,  60  Minn.  330,  63  N.  W.  392,  Collins,  Judge,  says: 
"The  consideration  for  the  defendant's  agreement  to  employ 
was  paid  by  the  release  of  the  plaintiff's  claim  for  damages 
quite  as  much  and  as  effectually  as  if  the  plaintiff  had  actually 
paid  cash.  By  releasing  his  claim  for  damages,  the  plaintiff 
paid  in  advance  for  the  privilege  or  option  of  working  for 
the  defendant."  This  is  cited  in  support  of  the  text  in  Beach. 
It  is  true  the  same  author  says,  at  section  75,  cited  for  de- 
fendant: "A  memorandum  reciting  the  terms  of  a  contract  of 
employment  which  are,  however,  'subject  to  the  conditions 
and  regulations  of  a  contract  which  is  to  be  substituted  for 
the  memorandum'  imposes  no  legal  obligation."  But  this  in 
no  way  conflicts  with  what  is  said  in  section  457,  and  its  utter 
inapplicability  to  the  case  stated  in  the  declaration,  as  well 
as  to  the  terms  of  the  paper  dated  April  27th,  is  clearly  ap- 
parent. Section  75  evidently  relates  to  an  agreement  to  give 
employment,  not  made  upon  a  valuable  consideration,  but  in 
which  there  are  simply  concurrent  promises,  the  one  being 
the  consideration  for  the  other  and  the  terms  and  conditions 
of  these  promises  not  complete.  The  paper  declared  upon 
here  shows  upon  its  face  a  consideration  valuable  in  law.  On 
the  side  of  the  employ^,  it  is  an  executed  contract,  not  of  the 
service  contemplated,  but  as  to  the  opportunity  to  serve  and 
receive  wages  therefor.  By  his  release  he  has  paid  for  this 
option.    Moreover,  this  paper  contains  no  qualifying  or  lim- 
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iting  clause,  such  as  is  found  in  the  case  put  in  said  section 
76. 

It  is  true  that  the  case  of  Tennessee  etc.  R.  R.  Co.  v.  Pierce, 
81  Fed.  814,  cited  for  defendant,  sustains  its  position,  but 
that  case  went  up  to  the  supreme  court  of  the  United  States 
*^***  and  was  there  reversed:  See  Pierce  v.  Tennessee  etc.  R. 
R.  Co.,  173  U.  S.  1,  19  Sup.  Ct.  Rep.  335.  The  facts  in  the 
case  and  the  law  there  declared  are  stated  in  the  syllabus  as 
follows:  "An  agreement  in  writing  between  a  mining  com- 
pany and  a  machinist  stated  that  while  in  its  employ  he 
was  seriously  hurt  under  circumstances  which  he  claimed,  and 
it  denied,  made  it  liable  to  him  in  damages;  that  six  months 
after  the  injury,  both  parties  being  desirous  of  settling  his 
claim  for  damages,  the  company  agreed  to  pay  him  regular 
wages  and  to  furnish  him  with  certain  supplies  while  he  was 
disabled,  and  carried  out  that  agreement  for  six  months,  at 
the  end  of  which,  after  he  had  resumed  work,  it  was  agreed 
that  the  company  should  give  him  such  work  as  he  could  do, 
and  pay  him  wages  as  before  his  injury,  and  this  agreement 
was  kept  by  both  parties  for  a  year;  and  then,  in  lieu  of  the 
previous  agreements,  a  new  agreement  was  made  that  his 
wages  'from  this  date'  should  be  a  certain  sum  monthly,  and 
he  should  receive  certain  supplies,  and  he  on  his  part  released 
the  company  from  all  liability  for  his  injury  and  agreed  that 
this  should  be  a  full  settlement  of  all  his  claims  against  the 
company.  Held,  that  the  last  agreement  was  not  terminable 
at  the  end  of  any  month  at  the.  pleasure  of  the  company,  but 
bound  it  to  pay  hira  the  wages  stipulated,  and  to  furnish  him 
the  supplies  agreed,  so  long  as  his  disability  to  do  full  work 
continued;  and  that,  if  the  company  discharged  him  from  its 
service  without  cause,  he  was  entitled  to  elect  to  treat  the 
contract  as  absolutely  and  finally  broken  by  the  company,  and, 
in  an  action  against  it  upon  the  contract,  to  introduce  evi- 
dence of  his  age,  health,  and  expectancy  of  life,  and,  if  his 
disability  was  permanent,  to  recover  the  full  value  of  the 
contract  to  him  at  the  time  of  the  breach,  including  all  that 
he  would  have  received  in  the  future  as  well  as  in  the  past  if 
the  contract  had  been  kept,  deducting,  however,  any  sum  that 
he  might  have  earned  already  or  might  thereafter  earn,  as 
well  as  the  amount  of  any  loss  that  the  defendant  sustained 
by  the  loss  of  his  service  without  its  fault." 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Gray 
said:  "An  intention  of  the  parties  that,  while  the  plaintiff 
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absolutely  released  the  defendant  from  that  claim,  the  de- 
fendant might,  at  its  own  will  and  pleasure,  cease  to  perform 
all  the  obligations  which  were  the  consideration  of  that  re- 
lease, finds  no  support  in  the  terms  of  the  contract,  and  is 
too  unlikely  to  be  presumed.'*  Of  the  same  case  the  supreme 
court  of  Alabama  said:  "The  contract  ******  is  sufficiently  defi- 
nite as  to  time  and  bound  the  defendant  to  its  performance 
so  long  as  the  plaintiff  should  be  disabled  by  reason  of  the 
injuries  he  received,  which  under  the  averment  that  he  was 
permanently  injured,  will  be  for  life":  Pierce  v.  Tennessee 
etc.  R.  R.  Co.,  110  Ala.  533,  19  South.  22.  And  Mr.  Justice 
Gray  said:  "As  we  concur  in  that  opinion,  it  is  unnecessary 
to  consider  how  far  it  should  be  considered  as  binding  upon 
Tis  in  this  case."  The  same  principles  are  announced  in  East- 
ern Tennessee  etc.  R.  R.  Co.  v.  Staub,  7  Lea,  397,  Pennsyl- 
vania Co.  V.  Dolan,  6  Ind.  App.  109,  51  Am.  St.  Rep.  289, 
32  N.  E.  802,  and  East  Line  etc.  R.  R.  Co.  v.  Scott,  72  Tex. 
70,  13  Am.  St.  Rep.  753,  10  S.  W.  99.  But  in  the  last  case, 
the  doctrine  is  qualified  to  this  extent:  "When,  by  the  terms 
of  such  compromise,  the  company  binds  itself  to  employ  the 
plaintiff,  and  it  is  optional  with  the  latter  to  serve,  there  is  no 
mutuality  of  contract  until  the  plaintiff  exercises  the  right 
to  fix  the  period  for  which  he  will  serve,  and,  until  he  has 
done  so,  there  is  no  breach  for  which  he  can  maintain  an  ac- 
tion." 

At  the  instance  of  the  plaintiff  below  and  over  the  objection 
of  the  defendant,  the  following  instruction  was  given:  "The 
court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  parties  to  this  action  compromised  their  difference 
as  set  fbrth  in  plaintiff's  declaration,  and  thai  the  writing  of 
April  27,  1897,  marked  ^Exhibit  No.  6,*  was  signed  by  the 
plaintiff  Rhoades  after  being  prepared  and  written  by  defend- 
ant's agent,  and  that  said  writing  embodied  the  actual  terms 
of  such  compromise  and  was  accepted  and  acted  upon  by  de- 
fendant, then  the  defendant  is  bound  by  the  provisions  of  said 
compromise."  To  the  giving  of  said  instruction  the  defend- 
ant excepted. 

At  the  request  of  the  defendant,  the  following  instructions 
were  given: 

"1.  If  the  jury  find  from  the  evidence  that  the  writing  of 
May  1,  1897,  marked  'Exhibit  G.  W.  R.'  purporting  to  be 
signed  by  George  W.  Rhoades,  was  in  fact  s"crned  by  him  and 
the  stipulations  and  conditions  therein  contained  were  differ- 
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ent  from  the  propositions  made  in  writing  by  him  on  April 
27,  1897,  'Exhibit  No.  G,'  the  jury  should  take  the  writing 
of  May  1,  1897,  as  embodying  the  terms  upon  which  the  par- 
ties finally  agreed  to  compromise;  and  if  the  jury  further 
believe  from  the  evidence  that  the  defendant  had  given  the 
plaintiff  work,  as  it  had  agreed  to  do,  and  the  plaintiff  failed 
to  work  to  the  satisfaction  of  his  foreman  or  superintendent 
as  provided  in  said  agreement,  then  ^^^  the  defendant  liad 
the  right  to  discharge  the  plaintiff,  and  it  would  not  be  liable 
for  any  damages  in  this  suit. 

"2.  The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  at  the  time  the  plaintiff  entered  into  the  employ- 
ment of  the  defendant  after  his  injury  he  made  no  fixed  or 
specified  time  or  period  which  he  agreed  to  work  for  the  de- 
fendant, then  he  had  the  right  to  cease  working  for  the  de- 
fendant at  any  time,  and  the  defendant  had  the  right  to  cease 
employing  him  at  any  time. 

"3.  The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  defendant  gave  to  the  plaintiff  such  work  as 
he  could  do  and  had  done,  and  the  plaintiff  refused  to  do  such 
work  so  given  him,  then  the  defendant  had  the  right  to  dis- 
charge him  from  its  service,  and  you  should  find  for  the  de- 
fendant.'* 

It  is  contended  that  it  was  error  to  give  plaintiff's  instruc- 
tion: 1.  Because  by  the  paper  dated  May  1,  1897,  the  writing 
of  April  27,  1897,  was  discharged  and  no  longer  formed  the 
contract  between  the  parties,  the  two  papers  being  different 
and  inconsistent  and  the  former  under  seal;  2.  Because  it 
ignored  the  transaction  of  May  1st,  and  thus  violates  the  rule 
requiring  instructions  to  cover  all  essential  elements  of  the 
case,  to  the  end  that  the  jury  may  not  be  misled;  and  3.  Be- 
cause it  is  inconsistent  with  defendant's  instruction  No.  1, 
based  upon  the  writing  of  May  1st. 

If  two  agreements  of  different  dates,  made  between  the 
same  parties  and  covering  the  same  subject  matter,  are  incon- 
sistent, the  one  earlier  in  date  is  impliedly  discharged  by  the 
other:  Clark  on  Contracts,  611.  In  Eenard  v.  Sampson,  12 
N.  Y.  561,  the  rule  is  stated  as  follows:  "A  written  contract 
executed  between  parties,  not  in  performance  of  a  distinct 
and  separate  provision  of  prior  negotiations  and  agreements 
between  them,  but  covering  in  its  terms  or  legal  effect  the 
whole  subject  matter  thereof,  extinguishes  and  superscrlos 
all  such  prior  negotiations  and  agreements."    In  Paul  v.  Me- 
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servey,  58  Me.  419,  the  law  is  stated  thus:  "One  contract  is 
rescmded  by  another  between  the  same  parties,  when  the  latter 
is  inconsistent  with,  and  renders  impossible  the  performance 
of,  the  former."  It  is  claimed  that  these  two  contracts  or 
writings  are  different,  because  the  first  states  that  Ehoades  "is 
to  be  given  a  job  as  watchman  or  other  service"  which  he  can  do 
and  there  is  to  be  no  discharge  Avithout  "cause,"  while  in  the 
second  he  is  to  be  given  °^^  "an  opportunity  to  work"  so 
long  as  he  gives  "satisfaction."  The  two  writings  are  differ- 
ent in  terms  as  to  the  matter  of  employment,  but  are  they 
different  in  legal  effect?  Will  not  the  allegations  of  the  dec- 
laration, except  as  to  the  date  of  the  instrument  mentioned  in 
it,  apply  to  either  of  the  two  writings?  If  so,  may  not  the 
latter  be  considered  a  ratification  or  confirmation  of  the 
former,  and  being  a  receipt  for  the  cash  payment,  may  it  not 
be  treated  as  made  in  performance  of  the  first  rather  than 
a  new  contract  to  take  the  place  of  it?  In  each  case,  for  a 
valuable  consideration,  the  defendant  is  bound  to  give  the 
plaintiff  employment,  for  the  latter  only  releases  his  claim  in 
consideration  of  the  sum  of  six  hundred  dollars  and  "in  ad- 
dition" thereto  the  option  to  work  for  the  company.  The  first 
says  he  shall  not  be  discharged  without  cause  and  shall  have 
a  steady  job  so  long  as  he  gives  satisfaction  to  the  foreman 
or  superintendent  under  whom  he  works.  The  second  is  si- 
lent as  to  cause  for  discharge,  but  repeats  the  language  "so 
long  as  I  give  satisfaction  to  the  foreman  or  superintendent 
under  whom  I  work."  If,  by  the  second  agreement,  the  com- 
pany is  bound  to  give  plaintiff  an  opportunity  to  work,  he 
could  not  be  discharged  without  cause,  although  it  is  not  so 
expressly  stated  in  the  contract.  In  no  valid  contract  of 
employment  can  the  master  discharge  the  servant  without 
cause,  before  the  expiration  of  the  period  of  service  contracted 
for.  This  is  too  elementary  to  require  any  citation  of  au- 
thority. As  both  agreements  bind  the  company  to  give  the 
plaintiff  employment,  and  declare  that  promise  to  be  part  of 
the  consideration  for  the  release,  the  omission  of  the  words 
"will  be  removed  only  for  cause"  from  the  second  is  wholly 
unimportant,  insignificant,  and  immaterial,  and  does  not  make 
it  legally  different  from  the  other.  By  the  terms  of  the  first 
writing,  the  plaintiff  was  to  have  "a  job  as  watchman  or  in 
other  service  which  I  can  perform."  The  second  is  silent  as 
to  the  kind  of  work  contemplated.  Does  this  make  them 
different  in  effect?    In  the  construction  of  a  contract  the 
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court  must  bear  in  mind  the  situation  of  the  parties,  the 
subject  matter  of  the  contract  and  the  intention  and  purposes 
of  the  parties  in  making  it,  and  should  carry  that  intention 
into  effect  so  far  as  the  rules  of  language  and  the  rules  of 
law  will  permit:  2  Parsons  on  Contracts,  7th  ed.,  631.  All 
parts  of  the  contract  will  be  so  construed  as  to  give  force  and 
validity  to  all  of  them,  and  to  all  the  language  used,  where 
that  is  possible:  2  Parsons  on  Contracts,  7th  ed.,  G36.  Com- 
paratively unimportant  parts  or  provisions,  ^^^  which  may  be 
severed  from  the  contract  without  impairing  its  effect  or 
changing  its  character,  will  be  suppressed  or  subordinated,  if, 
in  tbat  way,  and  only  in  that  way,  the  contract  can  be  sus- 
tained and  enforced:  2  Parsons  on  Contracts,  7th  ed.,  G37. 
To  so  construe  this  second  paper  as  to  make  it  the  duty  of 
the  plaintiff  to  do  any  and  all  kinds  of  railroad  work  would 
put  upon  it  a  construction  at  variance  with  the  law  and  so 
utterly  ridiculous  and  absurd  that  it  cannot  be  supposed  for 
a  moment  that  such  was  the  intention  of  either  of  the  parties. 
In  every  case  of  a  contract  of  employment  where  the  parties 
know  each  other  and  the  purposes  of  each  other  at  the  time 
of  entering  into  it,  as  they  did  here,  and  the  terms  of  the 
contract  are  not  to  the  contrary,  the  servant  only  engages 
to  perform  such  service  as  he  "can  perform.*'  If  a  person 
engage  to  do  service  which  he  cannot  perform,  his  incompe- 
tence is  cause  for  discharge.  If  a  person  make  a  binding 
contract  to  give  employment  which  he  fails  to  furnish  for  any 
reason  not  attributable  to  the  fault  of  the  employe  or  an  act 
of  God,  such  failure  is  a  breach  of  the  contract  and  an  action 
lies.  In  this  second  writing,  the  kind  of  service  not  being 
mentioned,  while  in  the  first  it  is,  it  cannot  be  said  that  there 
is  any  contradiction  between  the  writings  as  to  the  kind  of 
service.  But,  if  the  second  contract  stood  alone,  this  man 
was  known,  at  the  time  of  his  employment,  not  to  be  quali- 
fied for  the  duties  of  a  brakeman,  fireman,  engineer,  conduc- 
tor, or  other  position  requiring  special  knowledge,  training, 
experience,  and  skill.  It  was  well  understood  between  the 
parties  that  the  company  had  other  positions,  the  duties  of 
which  the  plaintiff  could  perform,  although  he  had  but  one 
leg.  It  could  not  have  been  in  the  contemplation  of  either 
of  the  parties  that  he  would  be  required  to  do  any  work  that 
such  a  man  could  not  perform.  No  provision  of  the  con- 
tract requires  such  a  construction,  and  to  so  construe  it 
would  wholly  destroy  its  value  to  the  plaintiff  and  defeat 
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the  intentions  of  the  parties.  It  is  not  reconcilahle  with 
their  situation,  the  subject  matter  of  the  contract,  or  their 
purpose,  object  and  intention,  apparent  upon  the  face  of  the 
contract  itself,  as  well  as  from  the  conditions  under  which 
the  contract  was  entered  into.  So,  in  legal  effect,  the  two 
papers  are  alike.  There  was  but  one  contract  to  which  both 
relate,  neither  nor  both  of  which  contains  it  all,  for  the 
actual  emplojnnent  took  place  after  the  execution  of  both, 
and  resort  may  be  had  to  both  for  its  terms  as  far  as  they 
go.  Freed  from  all  erroneous  conceptions  of  the  case,  the  in- 
struction ^^'^  given  for  the  plaintiff  tells  the  jury  substan- 
tially that  the  defendant  is  bound  by  that  contract,  and  the 
first  instruction  given  for  the  defendant,  that  the  plaintiff 
was  also  bound  by  it,  and  if  he  had  failed  to  work  to  the  sat- 
isfaction of  his  foreman  or  superintendent,  as  provided  in 
the  agreement,  the  defendant  had  the  right  to  discharge  him. 
But,  upon  the  defendant's  theory  that  the  two  papers  are 
separate  and  distinct  and  inconsistent,  and  the  first,  there- 
fore, discharged  by  the  execution  of  the  second,  the  other 
two  criticisms  upon  the  instruction  given  for  the  plaintiff 
must  be  disregarded,  for  the  reason  that  the  execution  of 
the  writing  of  May  1st  was  in  issue  and  to  be  determined  by 
the  jury.  This  writing  was  not  mentioned  in  any  of  the 
pleadings  of  the  case,  but  came  into  the  case  as  evidence  under 
the  plea  of  nonassumpsit.  The  plaintiff  denied  on  oath  that 
he  had  signed  it.  Two  witnesses  testified  that  he  did  sign 
it  In  their  presence.  This  made  it  necessary  for  the  jury  to 
say  which  of  the  two  writings  constituted  the  contract  be- 
tween the  parties.  Section  40,  chapter  125  of  the  code, 
reading:  "Where  any  declaration  or  other  pleading  alleges 
that  any  person  made,  indorsed,  assigned,  or  accepted  any 
writing,  no  proof  of  the  handwriting  of  such  person  shall 
be  required,  unless  the  fact  be  denied  by  an  affidavit  with  the 
plea  which  puts  it  in  issue,**  does  not  apply  to  writings  so 
brought  into  the  case.  At  common  law,  the  adverse  party 
had  the  right  to  require  precise  proof  of  all  signatures  and 
documents,  making  part,  of  the  claim  of  the  party  produc- 
ing them,  but  this  has  been  greatly  modified — in  some  states, 
!by  rules  of  court,  and  in  others  by  statute:  2  Greenleaf  on 
Evidence,  sec.  16.  In  Virginia,  an  act  was  passed  February 
5,  1828,  dispensing  with  proof  of  the  handwriting,  "if  the 
declaration  alleges  that  they  were  signed  by  any  person,"  unless 
an  affidavit  be  filed  disputing  its  genuineness.     In  1860,  after 
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this  statute  was  construed  by  the  court  in  the  case  of  Kelley 
V.  Paul,  3  Gratt.  191,  the  legislature  passed  the  act  as  now 
found  in  said  section  40,  applying  the  rule  to  any  writing,  al- 
leged in  any  pleading  to  have  been  made,  etc.  The  instruc- 
tion for  plaintiff  is  not  open,  and  the  other  objection  that 
it  ignores  the  transaction  of  May  1,  1897,  upon  the  principles 
aTinounced  in  the  cases  of  McCreery  v.  Ohio  River  E.  R.  Co., 
43  W.  Va.  110,  27  S.  E.  327,  and  Price  v.  Chesapeake  etc.  Ry. 
Co.,  46  W.  Va.  538,  33  S.  E.  255,  because  an  instruction  for 
the  defendant  was  given,  covering  said  transaction  as  a  part 
of  its  theory  of  the  case. 

''^^  So,  upon  the  plan  of  the  defense,  the  case  presented 
and  the  evidence  related  to  two  theories,  one  upon  the  hy- 
pothesis that  the  contract  was  embodied  in  the  writing  of 
April  27th,  and  the  other  upon  the  hypothesis  that  the  writ- 
ing of  May  1st  formed  the  contract.  In  such  case,  incon- 
sistency in  the  instructions,  if,  indeed,  there  be  any  because 
of  the  conflict,  is  no  objection  and  does  not  violate  the  rule 
referred  to  in  the  brief.  Each  of  them  is  general,  covering 
the  whole  case  upon  one  of  its  theories.  Each  party  is  enti- 
tled to  an  instruction  upon  his  theory  of  the  case,  if  there  is 
any  evidence  to  sustain  it.  The  conflict  thus  presented  is 
of  the  issue  itself,  the  very  bone  of  contention  in  the  case, 
and  is  not  an  inconsistency  in  the  instructions.  The  instruc- 
tions thus  presenting  the  contradictory  theories  and  declar- 
ing the  law  upon  each  of  them,  it  is  for  the  jury  to  de- 
termine what  the  facts  are,  and  thus  apply  the  law  as  an- 
nounced in  one  of  the  instructions  and  reject  that  contained 
in  the  one  conflicting  with  it  as  inapplicable  to  the  case,  in 
arriving  at  a  verdict.  The  language  of  defendant's  first  in- 
etruction  shows  that  the  application  to  the  case  of  the  prin- 
ciples of  law  embodied  in  it  was  dependent  upon  the  finding 
of  the  jury  as  to  whether  Rhoades  signed  the  writing  of  May 
1st,  for  it  says :  "If  the  jury  find  from  the  evidence  that  the 
writing  of  May  1,  1897,  marked,  etc.,  was  in  fact  signed  by'* 
Rhoades,  etc.,  "the  jury  should  take  the  writing  of  May  1, 
1897,  as  embodying  the  terms,"  etc.  So  the  conclusion  is 
that  the  assignment  of  error,  predicated  upon  the  giving  of 
eaid  instruction,  is  not  well  taken. 

The  last  assignment  of  error  is  grounded  upon  the  refusal 
of  the  court  to  set  aside  the  verdict  and  allow  a  new  trial, 
it  being  insisted  under  this  head  that  the  work  the  plaintiff 
refused  to  do  was  such  work  as  he  could  have  done,  and  not 
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60  laborious  as  some  of  the  work  he  had  already  done;  that, 
as,  under  the  contract,  the  defendant  might  discharge  the 
plaintiff  when  he  ceased  to  "give  satisfaction  to  the  foreman 
or  superintendent  under  whom"  he  worked,  and  he  had  com- 
plained all  the  time  of  the  work  assigned  him,  he  was  right- 
fully discharged  under  that  clause  of  the  contract;  that  it  is 
uncontradicted  that  the  plaintiff  refused  to  do  work  assigned 
him;  and  that,  if  the  recovery  might  be  for  the  probable  life 
of  the  plaintiff,  there  was  no  evidence  of  his  habits  and  ex- 
pectation of  life,  and  therefore,  no  evidence  upon  which  the 
damages  allowed  could  have  been  assessed. 

The  refusal  to  do  the  work  assigned  at  the  time  of  the  dis- 
charge '^^'^  is  admitted,  but  the  plaintiff  claims  it  was  of  such 
character  that  he  was  not  bound  to  do  it.  It  may  not  have 
been  harder  than  some  other  work  he  had  done,  but  that  is 
not  the  test.  The  issue  was  whether  it  was  beyond  his  abil- 
ity to  perform  without  undue  exertion.  Upon  this  question 
the  Jury  had  before  them  the  nature  of  the  work,  the  crippled 
condition  of  the  plaintiff,  all  the  facts  and  circumstances  of 
his  discharge,  and  the  law  of  the  case,  dependent  upon  the 
facts,  and  it  was  their  province  to  say  what  the  facts  were, 
and  thus  determine  whether  there  was  cause  for  the  dis- 
charge. The  evidence  is  conflicting  as  to  what  was  required 
of  him  when  he  refused  to  perform  it.  On  this  point  Clifford 
and  Spencer  are  not  in  accord,  and  both  of  them  differ  from 
Rhoades.  Then  as  to  what  work  the  plaintiff  was  able  to 
do  was  a  matter  for  the  jury,  and  he  was  before  them  and 
they  saw  his  condition,  as  well  as  the  demeanor  of  himself 
and  the  other  witnesses.  In  addition  to  this  it  must  be  re- 
membered that  the  burden  was  upon  the  defendant  to  show 
that  the  discharge  was  for  good  cause:  14  Am,  &  Eng.  Ency. 
of  Law,  797.  His  complaining  from  time  to  time  about  the 
kind  of  work  assigned  him  is  unimportant,  if  even  relevant, 
for  the  reason  that  the  work  he  did  do  was  satisfactory  to 
the  foreman  and  supervisor  of  track. 

The  principles  governing  the  assessment  of  damages  and 
the  measure  of  damages  in  cases  of  this  kind  have  been  given : 
Tennessee  etc.  R.  R.  Co.  v.  Pierce,  supra.  They  are  very  similar 
to  those  applying  in  cases  of  damages  for  injuries  to  the  person, 
in  which  the  amount  is  dependent  upon  loss  of  capacity  for 
labor.  In  these  cases,  the  standard  mortuary  tables  are  some- 
times admitted  as  evidence  on  the  question  of  the  expecta- 
tion of  life:  5  Am.  &  Eng.  Ency.  of  Law,  41,  42,  note.    But 
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it  is  not  always  done,  nor  has  it  been  held  necessary.  Here 
the  age  and  physical  condition  of  the  plaintiff  were  proved, 
and  no  reason  is  perceived  why  plaintiff's  expectation  of  life 
should  not  have  been  left  to  the  jury  in  this  case,  as  is  so 
often  done  in  others,  involving  the  same  question,  without 
more  evidence  bearing  upon  it  than  was  before  the  jury. 
There  being  no  error  in  the  judgment,  it  is  affirmed. 


Contracts  for  Permanent  Employment  are  considered  In  the  note 
to  Pennsylvania  Co.  v.  Dolan,  51  Am.  St.  Rep.  301-303.  Such  onn- 
ti-acts  are  enforceable,  and  not  defective  for  want  of  mutualitv: 
Carnlg  v.  Carr,  167  Mass.  &44,  57  Am.  St.  Rep.  488,  4Q  N.  E.  117. 
If  one  airrees  to  release  a  former  employer  from  liability  for  in- 
juries while  in  his  employ  in  consideration  of  a  promise  of  re- 
employment, the  execution  of  the  release  and  the  promise  to  re- 
employ are  mutnal  and  binding:  promises:  Sax  v.  Detroit  etc.  Ry. 
Co.,  125  Mich.  252,  84  Am.  St.  Rep.  572,  84  N.  W.  314.  For  a  con- 
tract for  permanent  einployment  entered  into  by  a  railway  com- 
pany with  an  Injured  brakeman  and  the  effect  of  a  breach  thereof, 
see  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App.  109,  51  Am.  St.  Rep. 
289,  32  N.  E.  802.  See,  also,  Louisville  etc.  R.  R.  Co.  v.  Offutt,  99 
Ky.  427,  59  Am.  St.  Rep.  467,  36  S.  W.  181. 

The  Remedies  of  an  Employe'  Wrongfully  Discharged  are  con- 
sidered In  the  monographic  notes  to  McMullan  v.  Diclcinson  Co.,  51 
Am.  St  Rep.  515-518;  De  Camp  y.  Hewitt,  43  Am.  Dec.  206-214. 
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FIEST  AVENUE  LA^^^D  COMPANY  v.  PAKKER. 
[Ill  Wis.   1,  86  N.   W.  604.] 

STOCK  CERTIFICATES  ARE  VOID  IN  THE  HANDS  OP 
AN  INNOCENT  HOLDER  if  tliey  were  issued  on  tlie  surrender  of 
other  certificates  issued  witliout  any  consideration  in  money  or 
property,  and  the  statutes  of  the  state  declare  that  stock  so 
Issued  is  void.  The  corporation  cannot  be  estopped  from  denying 
the  validity  of  such  stocli.    (p.  842.) 

ESTOPPEL  CANNOT  CREATE  CAPITAL  STOCK  OF  A 
CORPORATION  which  the  law  does  not  permit  to  exist,  as  where 
It  is  in  defiance  of  a  statute  declaring  that  stock  issued  without 
consideration  is  void.    (p.  843.) 

CORPORATIONS.— FOR  ISSUING  VOID  CERTIFICATES 
OF  STOCK  a  corporation  is  liable  to  any  purchaser  thereof  in 
good  faith  for  the  damages  sustained  by  him.     (p.  8i5.) 

CORPORATIONS.— THE  SECRETARY  OF  A  CORPORA- 
TION AND  HIS  SURETIES  are  answerable  to  It  for  damages 
sustained  by  it  for  his  issuing  void  certificates  of  stock,  but  the 
existence  of  such  damages  cannot  be  assumed  unles«:  It  is  af- 
firmatively shown  that  such  certiticates  were  issued  to  purchasers 
who  relied  on  the  false  i-ecitals  tlierein.    (p.  846.) 

Action  by  a  corporation  against  the  sureties  on  the  official 
bond  of  its  secretary.  The  breach  of  duty  on  which  the  plain- 
tiffs relied  for  recovery  was  the  issuing  by  the  secretary  of  one 
hundred  shares  of  stock  to  himself  and  a  like  number  to 
Charles  Wilhelm  without  exacting  payment  of  the  subscription 
therefor.  The  shares  so  issued  were  transferred,  and  the 
transferee  surrendered  the  certificates,  and  received  from  the 
secretary  new  certificates  in  place  thereof.    The  secretary  and 

(841) 
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Wilhelm  were  both  alleged  to  be  insolvent,  and  the  plaintiffs 
claimed  to  have  been  damaged  in  the  sum  of  two  thousand  dol- 
lars>  which  amount  should  have  been  paid  for  the  original 
certificates.  The  defendant  demurred  to  the  complaint,  and 
the  demurrer  having  been  sustained,  the  plaintiff  appealed. 

Quarles,  Spence  &  Quarles,  for  the  appellant. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas,  for  the  respond- 
ent. 

*  DODGE,  J.  The  case  presented  by  this  complaint  is  a 
very  simple  one,  and  not  in  accord  with  the  situation  discussed 
in  First  Ave.  Land  Co.  v.  Hildebrand,  103  Wis.  530,  79  N.  W. 
753,  of  which  we  are  told  that  this  is  a  sequel.  As  now  before 
us,  it  merely  appears  that  there  were  issued  two  certificates 
of  stock,  each  for  five  thousand  dollars  par  value,  without  any 
consideration;  that  is,  neither  for  money,  nor  for  labor  or 
property,  actually  received  by  the  corporation,  equal  to  the 
par  value  thereof,  as  required  by  section  1753  of  the  Statutes 
of  1898.  This  being  so,  no  reason  is  apparent  upon  which 
to  escape  the  further  provisions  of  the  same  section  that  "all 
stocks  and  bonds  issued  contrary  to  the  provisions  of  this  sec- 
tion shall  be  void."  Indeed,  counsel  for  appellant  concedes 
effective  applicability  of  that  section  to  the  stock  originally 
issued,  but  contends  that  certificates  of  stock  having  been  is- 
sued by  the  corporation  asserting  the  ownership  of  stock  by 
the  parties  named,  upon  due  consideration  therefor,  the  cor- 
poration is  estopped  to  deny,  as  against  one  innocently  pur- 
chasing such  stock  in  reliance  upon  the  facts  so  certified  to  be 
true,  that  the  persons  named  did  own  such  shares  of  stock. 
As  a  result  of  this  estoppel,  he  contends  that  the  innocent  pur- 
chasers have  become  entitled  to  the  same  rights  as  if  the  cer- 
tificates were  true — namely,  to  a  share  in  the  ownership  of  the 
corporation  itself,  and  all  other  rights  incident  to  the  actual 
ownership  of  stock.  This  is  the  damage  to  the  corporation 
claimed  to  have  resulted  from  Babcock's  breach  of  his  official 
duty.  It  is,  of  course,  obvious  that,  if  this  position  is  sound 
to  its  full  extent,  section  1753  is  very  much  emasculated,  for 
that  doctrine  *  would  give  practical  validity  to  stock  which 
the  statute  declares  shall  be  void.  It  would  likewise  give  prac- 
tical existence  and  validity  to  stock  beyond  the  power  of  the 
corporation.  Certificates  issued  and  passed  to  innocent  hold- 
ers would  give  to  them  the  right  to  hold  stockholders'  meet- 
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ings,  of  which  they  might  constitute  a  majority,  to  control  the 
affairs  of  the  company,  and  to  share  with  the  owners  of  actual 
capital  in  distribution  of  dividends  or  assets.  A  corporation 
limited  by  its  charter  to  one  hundred  thousand  dollars  of 
stock  might  thus  have  outstanding  rights  in  individuals  to 
represent  twice  that  volume. 

As  already  stated,  appellant  plants  his  contention  on  the 
doctrine  of  estoppel,  and  cites  numerous  authorities  asserting 
applicability  of  that  doctrine  to  corporations  in  issuing  cer- 
tificates of  stock.  The  cases  cited  present  several  phases  of 
the  effect  of  the  doctrine.  Thus  courts  have  refused  affirma- 
tive relief  by  way  of  cancellation  of  outstanding  certificates 
improperly  issued  but  held  in  good  faith  and  for  value:  Ma- 
chinists' Nat.  Bank  v.  Field,  126  Mass.  345 ;  Manhattan  Beach 
Co.  v.  Earned,  27  Fed.  484;  Cincinnati  etc.  Ey.  Co.  v.  Citi- 
zens' Nat.  Bank,  56  Ohio  St.  351,  47  N.  E.  249 ;  also  by  way  of 
compelling  payment  of  unpaid  subscription  or  assessments 
where  certificates  falsely  declared  stock  full  paid:  Steacy  v. 
Little  Eock  etc.  Ey.  Co.,  5  DUl.  348,  372,  Fed.  Cas.  No.  13,329  ; 
Eood  V.  Whorton,  67  Fed.  434;  In  re  British  Farmers'  etc. 
Go.  (Nicholl's  Case),  26  Week.  Eep.  334.  In  other  cases  the 
false  certification  of  stock  has  been  held  to  support  action  for 
damages  on  the  ground  of  fraud:  Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  Y.  616;  Shaw  v.  Port  Philip  etc.  Gold  Min. 
Co.,  13  Q.  B.  D.  103.  In  one  case  the  supreme  court  of  Michi- 
gan held  the  holder  of  a  certificate  issued  upon  a  forged  trans- 
fer of  valid  stock  entitled  to  the  rights  of  a  stockholder,  but 
based  its  decision  on  a  peculiarly  drastic  statute  of  that  state: 
Mandlebaum  v.  North  American  Min.  Co.,  4  Mich.  465. 

We  are  not  inclined  to  dispute  the  propositions  that,  when 
®  the  officers  of  a  corporation  act  within  the  scope  of  their 
powers,  the  corporation  acts,  nor  that,  subject  to  inherent  dis- 
tinctions between  artificial  and  natural  persons,  a  corporation 
may  be  estopped  by  its  acts  as  effectively  as  may  a  natural 
person.  But  neither  legal  rules  nor  legal  fictions  can  over- 
come physical  facts  nor  laws  of  nature.  Closing  the  mouth  of 
a  party  to  deny  will  not  create  what  cannot  exist.  The  estop- 
pel, however  complete,  against  one  who  makes  two  conveyances 
of  the  same  piece  of  land,  cannot  transpose  it  into  two  pieces; 
and  that  impossibility  must  be  recognized  by  courts  in  the 
practical  application  of  the  estoppel  and  adjustment  of  rights. 
Hence  it  is  not  surprising  that  all  courts,  in  applying  to  cor- 
porations estoppel  to  deny  the  assertions  of  their  certificates. 
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have  stopped  short  of  holding  that  thereby  could  be  created 
capital  stock  which,  under  the  law,  could  not  have  existence. 
Counsel  for  appellant  concedes  such  limit  jn  the  case  of  at- 
tempted overissue  of  stock,  recognizing  that  when  all  of  the 
capital  stock  possible  of  existence  under  the  law  has  been  is- 
sued, no  more  can  come  into  being  by  any  process.  A  corpora- 
tion capable  of  only  one  thousand  shares  of  capital  stock  can- 
not, by  estoppel,  be  transformed  into  one  of  two  thousand. 
'^Overissued  stock,  no  matter  how  overissued,  represents  noth- 
ing, and  is  wholly  and  entirely  valueless  and  void":  Cook  on 
Corporations,  sec.  292.  "Any  issue  of  stock  in  excess  of  the 
amount  of  the  capital  stock  as  fixed  by  the  charter  is  null  and 

void His  [the  purchaser's]  certificate  is  so  much  waste 

paper,  and  he  is  not  a  stockholder'':  Cook  on  Corporations, 
sec.  426.  This  principle  that  estoppel  cannot  create  capital 
stock  which  the  law  does  not  permit  to  exist  is  conclusive,  un- 
der our  statute,  supra,  against  appellant's  contention  that  by 
the  official  misconduct  of  the  secretary  in  issuing  full-paid 
certificates  without  any  payment  in  fact  the  corporation  has 
been  damaged  by  the  creation  of  stockholders'  rights  in  those 
who  hold  such  certificates  or  reissues  in  place  of  them.  No 
such  rights  have  been  "^  created,  for,  by  section  1753  of  the 
Statutes  of  1898,  such  stock  is  "void."  That  statute,  as  this 
court  has  heretofore  said,  was  a  "declaration  of  a  public  pol- 
ficy" :  Clarke  v.  Lincoln  Lumber  Co.,  59  Wis.  655,  660,  18  N. 
W.  492.  It  asserts  the  legislative  will  that  those  otherwise 
dealing  with  corporations  shall  be  protected,  rather  than  those 
dealing  in  stock  certificates.  To  effectuate  that  legislative  pur- 
pose, the  law  must  be  enforced  as  it  is  written,  and  the  pro- 
hibited issues  of  stock  must  be  held  void  as  stock,  although 
those  procuring  such  unlawful  issues  may  often  be  held  liable 
to  pay  therefor:  Jenkins  v.  Bradley,  104  Wis.  540,  80  N".  W. 
1025;  Shaw  v.  Gilbert,  111  Wis.  165,  86  N.  W.  188.  At- 
tempts by  the  corporation  to  issue  stock  in  defiance  of  this 
statute  are  as  completely  ineffective  as  attempts  to  issue  in 
excess  of  the  total  authorized  by  law  or  charter. 

It  thus  appearing  that  the  corporation  has  not  suffered  the 
damage  pointed  out  and.  principally  insisted  on  by  appellant, 
it  remains  to  be  considered  whether  any  other  damage  to  it 
appears  with  reasonable  certainty  from  the  allegations  of  the 
complaint.  There  is  a  suggestion  that  in  some  way  the 
corporation  has  lost  its  opportunity  to  collect  from  those  who 
subscribed  for  this  stock  by  reason  of  the  wrongful  delivery 
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of  the  certificates,  followed  by  their  transfer  and  issue  of  new 
certificates  to  others.  ISTo  such  loss  is  apparent.  The  liabil- 
ity of  Babcock  and  Wilhelm  upon  their  respective  subscriptions 
was  not  thereby  impaired,  and  there  is  no  allegation  that  the 
eolvency  or  collectibility  of  either  of  them  diminished  subse- 
quently to  the  stock  issue,  if  that  fact  were  in  any  wise  ma- 
terial. We  can  discover  no  damage  in  that  connection  result- 
ing from  the  secretary's  acts.  There  is,  however,  a  possible 
injury  to  the  corporation,  which  may  result  from  the  issue 
and  transfer  of  the  void  certificates  by  the  officers  having  gen- 
eral power  and  authority  to  issue  certificates  of  capital  stock, 
so  that  their  acts,  whether  valid  or  invalid,  must  be  deemed 
to  be  the  acts  of  the  corporation  itself.  The  consensus  of  de- 
cision is  wellnigh  ®  uniform  to  the  effect  that,  although  such 
certificates  cannot  create  stock  or  stockholding  beyond  that 
authorized  by  law,  they  do  constitute  declarations  of  fact  of 
the  most  solemn  and  unambiguous  character,  reliance  upon 
which  in  the  community  is  to  be  expected;  and  that  the  cor- 
poration must  respond  in  the  only  way  it  can  to  protect  from 
loss  those  who  innocently  and  without  negligence  act  in  re- 
liance on  the  truth  of  such  declarations.  While  the  corpora- 
tion, by  reason  of  its  legal  limitations,  cannot  make  good  the 
false  certificate  of  existence  and  ownership  of  stock,  it  can 
respond  in  money  to  reimburse  any  damages  actually  suffered 
by  those  who  rely  on  the  facts  so  certified.  We  find  its  lia- 
bility so  to  do  declared  with  great  unanimity.  Cook  on  Cor- 
porations, section  293,  says:  "Although  it  is  settled  law  that 
overissued  stock  is  void  and  valueless,  and  that  no  action  lies 
either  to  compel  the  corporation  to  recognize  the  holder  as 
a  stockholder,  or  to  issue  in  place  thereof  a  valid  certificate, 
yet  where  overissued  certificates  of  stock,  signed,  or  purporting 
to  be  signed,  by  the  corporate  officers  having  the  authority  to 
issue  stock,  and  actually  issued  by  such  officers,  are  purchased 
by  any  person,  or  are  taken  in  any  manner  in  good  faith  and 
for  value,  such  bona  fide  holder  may  sue  the  corporation  in  tort 
and  recover  damages." 

Some  of  the  more  important  cases  supporting  this  view  are 
the  following:  New  York  etc.  E.  R.  Co.  v.  Schuyler,  34  N". 
Y.  30;  Bank  of  Kentucky  v.  Schuylkill  Bank,  1  Pars.  Cas.  180; 
People's  Bank  v.  Kurtz,  99  Pa.  St.  344,  44  Am.  Rep.  112; 
Kistert)0ck'8  Appeal,  127  Pa.  St.  601,  14  Am.  St.  Pep.  86.9,  18 
AtL  381;  Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y.  616;  Cin- 
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cinnati  etc.  Ry.  Co.  v.  Citizens'  Nat.  Bank,  56  Ohio  St.  351,  47 
N.  E.  249 ;  Bridgeport  Bank  v.  New  York  etc.  Ry.  Co.,  30  Conn. 
231 ;  Fifth  Ave.  Bank  of  New  York  v.  Forty-second  St.  etc.  Ry. 
Co.,  137  N.  Y.  231,  33  Am.  St.  Rep.  712, 33  N.  B.  378,  19  L.  R. 
A.  331,  note;  Moores  v.  Citizens'  Nat.  Bank,  111  U.  S.  156,  4 
Sup.  Ct.  Rep.  345;  Allen  v.  South  Boston  R.  R.  Co.,  150  Mass. 
200,  15  Am.  St.  Rep.  185,  22  N.  E.  917.  The  result  of  the  view 
above  stated  is  that  by  the  secretary's  breach  of  ^  his  official 
duty  there  may  be  cast  upon  the  corporation  a  liability  for 
damages.  That  action  is  founded  on  the  fraud  accomplished 
by  the  false  declarations  in  the  certificate.  To  the  existence 
of  such  liability,  however,  are  necessary  all  the  elements  of  the 
usual  action  for  deceit.  Of  those  elements  the  false  repre- 
sentation is  supplied  by  the  certificate  itself,  but,  in  addition, 
it  is  necessary  that  the  person  making  demand  shall  have  re- 
lied thereon  and  shall  have  been  ignorant  of  the  falsity  of  the 
statements  and  free  from  any  want  of  ordinary  care  and  dili- 
gence: Shaw  V.  GHbert,  111  Wis.  165,  86  N.  W.  188;  Moores 
V.  Citizens'  Nat.  Bank,  111  U.  S.  156,  166,  4  Sup.  Ct.  Rep. 
345;  Farrington  v.  South  Boston  R.  R.  Co.,  150  Mass.  406, 
15  Am.  St.  Rep.  222,  23  N.  E.  109.  The  complaint,  upon 
most  liberal  construction,  fails  to  allege  that  either  of  the 
purchasers  of  the  stock  certificates  wrongfully  issued  by  Bab- 
cock  was  ignorant  of  their  falsity  or  relied  thereon.  It  there- 
fore does  not  state  facts  sufficient  to  show  even  that  any  lia- 
bility has  been  cast  upon  the  plainiiff  by  reason  of  their  issue. 
Such  being  the  case,  there  is  no  occasion  to  consider  the  fur- 
ther question  whether  an  action  could  be  maintained  upon 
breach  of  the  bond  in  suit  when  such  breach  had  merely  re- 
sulted in  creating  a  liability,  and  before  plaintiff  had  actually 
been  compelled  to  pay  anything  thereon.  On  that  general 
subject,  see  Lyle  v.  McCormick  etc.  Co.,  108  Wis.  81,  84  N.  W. 
18;  Famsworth  v.  Boardman,  131  Mass.  115,  122;  Kip  v. 
Brigham,  7  Johns.  168;  Jackson  v.  Port,  17  Johns.  479.  We 
cannot  avoid  the  conclusion  that,  although  the  complaint  suffi- 
ciently alleges  official  misconduct  of  Babcock,  and,  conse- 
quently, a  technical  breach  of  the  bond,  it  fails  to  show  that 
any  damage  has  thereby  been  caused  the  company  by  impos- 
ing upon  it  either  pecuniary  loss  or  liability  thereto.  Hence 
the  demurrer  must  be  sustained. 

By  the  Court.    The  order  appealed  from  is  aflfinned. 
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FEATTDULENT  AND  OVERISSTJED  CORPORATE  STOCK. 
I.     Validity  of  Certificates  of  Stock. 

a.  Where  Stock  Constitutes  an  Overissue. 

1.  General  Rule. 

2.  What  Amounts  to  an  Overissue. 

b.  Where  Stock  is  Spurious  but  not  Overissued. 

1.  In  Hands  of  Purchaser  with  Notice, 

2.  In  Hands  of  Bona  Fide  Purchaser. 

c.  Where  Stock  is  Void  by  Statute. 

d.  Where    Stock  is  Irregularly  Issued    to    Complete    a 

Transfer. 
ZZ.    Remedies  of  Parties. 

A.    Action  by  Purchaser  Against  Corporation  for  Damages. 

1.  General  Rule. 

2.  Who  Deemed  a  Purchaser  in  Good  Faith. 

b.  Action  for  Money  Paid  Upon  Subscription  to  Void  Stock. 

c.  Action    by  Purchaser    Against    Officer    Guilty  of    the 

Fraudulent  Issue. 

d.  Action  by  Purchaser  Against  Vendor  of  Stock. 

6.    Action  by  Corporation  Against    Officer  Guilty  of    the 
Fraudulent  Issue. 

f.  Action  by  Corporation  or  Legal  Stockholders  to  Cancel 

Spurious  Stock. 

g.  When  Corporation  is  Precluded  from  Alleging  Invalid- 

ity of  Spurious  Stock. 

1.  By  Estoppel. 

2.  By  Ratification. 
8.    By  Negligence. 

h.    When  Holder  is  Estopped  from  Alleging  Invalidity. 

1.  Of  Overissued  Stock. 

2.  Of  Spurious  Stock  not  Constituting  an  Overissue. 

I.  Validity  of  Certificates  of  Stock. 
a.  Where  Stock  Constitutes  an  Overissue. 
1.  General  Rtile.— It  Is  a  well-established  principle  that  any 
issue  of  stock  by  a  corporation  in  excess  of  the  amount  prescribed 
or  limited  by  its  charter  is  ultra  vires,  and  the  stocli  so  issued 
Is  void,  even  In  the  hands  of  a  bona  flde  purchaser  for  value: 
Granger  Life  etc.  Ins.  Co.  v.  Kamper,  73  Ala.  325;  McCord  v.  Ohio 
etc.  Ry.  Co.,  13  Ind.  220;  Schierenberg  v.  Stephens,  32  Mo.  App. 
314;  People  v.  Parker  Vein  Coal  Co.,  10  How.  Pr.  543;  Mechanics' 
Bank  v.  New  Yorlc  etc.  Ry.  Co.,  4  Duer,  570;  Ryder  v.  Bushwlck  Ry. 
Co.,  134  N.  Y.  83,  31  N.  E.  251;  Kampman  v.  Tarver,  87  Tex.  491, 
29  S.  W.  768;  Scovill  v.  Thayer,  105  U.  S.  143.  Any  other  rule 
would,  of  course,  render  nugatory  those  provisions  of  corporation 
charters  or  of  the  general  law,  the  object  of  which  is  to  Umlt 
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the  cnpltalizatlon  of  corporations.  An  overissue  of  stock  does 
not,  however,  avoid  the  original  issue:  Byers  v.  Rollins,  13  Colo. 
22,   21   Pac.   804. 

2.  What  Amounts  to  an  Overissue.— In  several  instances  the 
question  has  arisen  as  to  whetlier  or  not  an  overissue  has  actually 
taken  place.  Where  shares  have  been  surrendered  and  new  shares 
Issued  In  their  stead,  there  Is,  plainly,  no  overissue  by  reason  of 
sijch  transaction.  The  new  Issue  in  such  case  merely  takes  the 
place  of  the  shares  surrendered:  Smock  v.  Henderson,  1  Wils. 
(Ind.)  241;  Wells  v.  Thomi>son  Mfg.  Ck).,  54  Mo.  App.  41.  So  an 
Issue  of  stock  for  certificates  which  have  been  lost  is  not  an  over- 
Issue:  Kinnan  v.  Forty-second  St.  etc.  Ry.  CJo.,  21  N.  Y.  Supp.  li^, 
1  Misc.  Rep.  457.  And  so  it  has  been  held  that  where  no  more 
than  the  legal  amount  of  stock  has  been  actually  issued,  an  over- 
Issue  is  not  proved  by  the  mere  fact  that  the  total  stock  sub- 
scribed, as  entered  In  the  articles  of  incorporation,  exceeded  the 
legal  amount:  Tulare  Sav.  Bank  v.  Talbot,  131  Cal.  45,  63  Pac.  172. 
A  provision  in  the  articles  of  incorporation,  which  seeks  to  limit 
the  amount  of  stock  Issuable  to  each  stockholder  to  a  certain  speci- 
fied number  of  shares,  unless  responsive  to  some  clause  in  the 
general  law,  Is  a  mere  voluntary  proposal,  of  no  effect  as  a  char- 
ter provision,  and  an  issue  in  excess  of  the  amount  specified  will 
not  be  void  as  an  overissue:  O'Brien  v.  Cummings,  13  Mo.  App. 
197.  And,  in  general,  whenever  a  provision  establishing  a  certain 
amount  as  the  required  capitalization  of  corporation  is  merely 
enabling  and  not  restrictive,  an  issue  above  the  amount  specifies 
will  be  valid:  Agricultural  Branch  Ry.  CJo.  v.  Winchester,  95  Mass. 
29. 

b.    Where  Stock  is  Spurioxis  but  not  Overissued. 

1.  In  Hands  of  Purchaser  with  Notice.— A  very  frequent  case 
te  that  In  which  shares  of  stock  of  a  corporation  have  been 
fraudulently  issued,  but  in  which  such  shares  are  in  no  sense  an 
overissue.  They  have  been  issued  without  authority  from  the 
corporation,  but  are  within  the  amount  which  the  corporation  has 
power  to  issue.  A  party  taking  with  knowledge  of  the  fraud,  or 
of  the  circumstances  giving  rise  thereto,  would  not  be  entitled 
to  the  rights  of  a  stockholder  and  the  certificate  would  be  void  In 
his  hands.  As  to  him  no  fraud  would  have  been  committed: 
See  Farrington  v.  South  Boston  R.  R.  Co.,  150  Mass.  406,  15  Am. 
St.  Rep.  222,  23  N.  E.  109;  Allen  v.  South  Boston  B.  R.  Co.,  150 
Miss.  200,  15  Am.  St.  Rep.  185,  22  N.  E.  917. 

2.  In  Hands  of  Bona  Fide  Purchaser.— Where,  however,  such 
certificate,  though  fraudulent  In  its  inception,  has  reached  the 
hands  of  a  bona  fide  holder  for  value,  and  the  number  of  shares 
represented  by  the  certificate  will  not  cause  an  overissue,  the  cor- 
poration will  be  held  bound  to  make  good  such  certificates  to  the 
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extent  of  any  shares  owned  by  the  company.  The  distinction  be- 
tween this  case  and  those  in  which  the  fraudulent  certificates 
constitute  an  overissue  is  plain.  When  the  capital  stoclj  of  a  cor- 
poration is  limited  by  its  charter  to  a  certain  number  of  shares, 
the  board  of  directors  cannot  themselves,  nor  by  an  agent,  in- 
crease such  amount,  and  to  permit  negligence  or  misconduct  on  the 
part  of  an  oflScer  of  the  corporation  to  do  what  the  corporation 
cannot  itself  legally  do  would  be  to  place  a  premium  on  fraud. 
Where,  however,  the  number  of  shares  represented  by  a  fraudu- 
lently issued  certificate  would  not  cause  an  overissue,  a  corporation 
should  be  bound  by  the  fraud  or  misconduct  of  its  agent:  American 
Wire  Nail  Co.  v.  Bayless,  91  Ky.  M,  15  S.  W.  10;  New  Yorli  etc. 
R.  R.  Co.  V.  Schuyler,  38  Barb.  534;  Case  of  Hassinger,  2  Ashm. 
287;  Fosdick  v.  Sturges,  1  Biss.  255,  Fed.  Cas.  No.  4956;  Manhattan 
Beach  Co.  v.  Harned,  27  Fed.  484.  Bona  fide  holders  of  such 
stock  are  to  be  regarded  as  stockholders  of  the  corporation  and 
entitled  to  all  the  rights  of  such:  Case  of  Hassinger,  2  Ashm.  287. 
They  are,  however,  not  compelled  to  retain  the  stock  fraudulently 
issued,  but  are  entitled  to  an  election  of  remedies:  Fosdick  v. 
Sturges,  Fed.  Cas.  No.  4956,  1  Biss.  235.  From  the  rule  that  such 
certificates  are  valid  in  the  hands  of  bona  fide  holders,  it  follows 
that  the  corporation  cannot  maintain  an  action  to  cancel  them: 
Machinists'  Nat.  Bank  v.  Field,  126  Mass.  346;  Pratt  v.  Taunton 
Copper  Co.,  123  Mass.  110,  25  Am.  Rep.  37;  Manhattan  Beach 
Co.  V.  Hamed,  27  Fed.  484.  "Stock  certificates,"  says  the  court 
In  Appeal  of  Kisterbock,  127  Pa.  St.  601,  14  Am.  St.  Rep.  868,  18 
Atl.  381,  "Issued  by  a  corporation  having  power  to  Issue  are 
a  continuing  afllrmation  of  the  ownership  of  the  special  amount  of 
stock  by  the  person  designated  therein,  or  his  assignee,  and  the 
purchaser  has  a  right  to  rely  thereon." 

c.  Where  Stock  is  Void  by  Statute.— In  many  states  consti- 
tutional or  statutory  provisions,  intended  to  prevent  overcapitali- 
zation and  the  "watering"  of  stock,  provide  that:  "No  corporation 
shall  issue  stocks  or  bonds  except  for  labor  done,  services  per- 
formed, or  money  and  property  actually  received;  and  all  fictitious 
increase  of  stock  or  indebtedness  shall  be  void."  This  is  to  be 
distinguished  from  the  "trust  fund  theory"  with  which  It  is  fre- 
quently confused.  The  latter  has  reference  to  stock  which  is  Is- 
sued as  fully  paid,  but  for  which,  in  fact,  par  value  has  not  been 
paid,  either  in  money  or  property.  In  such  case  It  is  held  that 
while,  as  between  the  corporation  and  the  subscriber,  the  stock 
may  be  considered  fully  paid,  the  entire  capital  stock  is  a  "trust 
fund  in  equity"  for  creditors,  and  they  may  collect  the  difference 
between  the  price  paid  for  and  the  par  value  of  the  stock,  not- 
withstanding the  agreement  between  the  corporaUon  and  the  stock- 
holder.   . 

▲lO.  St  Rep.,  Vol.  LXXXVII-54 


850  American  State  Reports,  Vol.  87.    [Wisconsin, 

The  provision  In  question,  however,  Is  purely  statutory  and 
renders  stock  Issued  In  violation  of  It  null  and  void:  Beltman  v. 
Stelnor  Bros.,  98  Ala.  241,  13  South.  87;  Williams  v.  Evans,  87  Ala. 
T25.  6  South.  702;  Perry  v.  Tuscaloosa  Ootton  Seed  Oil  Mill  Co., 
93  Ala.  364,  9  South.  217;  Alabama  Nat.  Bank  v.  Halsey,  109  Ala, 
196,  19  South.  522;  Smith  v,  Alabama  Fruit  Growing  etc.  Co.,  123 
Ala.  528,  25  South.  232;  Jefferson  v.  Hewitt,  103  Cal.  624,  37  Pac. 
638;  Kellerman  v.  Maler,  116  Cal.  416,  48  Pac.  377;  Arkansas 
River  etc.  Co.  v.  Farmers'  Loan  etc.  Co.,  13  Colo.  587,  22  Pac.  954; 
Clarke  v.  Lincoln  Lumber  Co.,  59  Wis.  656,  660,  18  N.  W.  492;  New 
Castle  etc.  Ry.  Co.  v.  Simpson,  21  Fed.  533.  All  the  cases  in 
this  connection  seem  to  have  arisen  between  the  corporation  and 
the  party  to  whom  such  spurious  stock  was  issued.  The  question 
as  to  the  validity  of  such  stock  in  the  hands  of  a  bona  fide  holder 
Is  raised  but  not  decided  In  the  case  of  State  v.  Webb,  110  Ala. 
214,  20  South.  4G2.  On  principle,  however,  such  stock  would  seem 
to  be  void.  Its  invalidity  is  statutory,  and  it  is  rendered  void,  as 
is  said  in  Clarke  v.  Lincoln  Lumber  Co.,  59  Wis.  665,  18  N.  W. 
492,  by  "a  declaration  of  a  public  policy."  In  the  face,  then,  of 
a  provision  in  a  statute  founded  in  public  policy,  and  expressly 
declaring  certain  stock  void,  the  bona  fides  of  the  holder  would 
seem    to    be   immaterial. 

The  difficulty  arises  in  this  connection  in  determining  what  is 
"fictitious"  stock  within  the  meaning  of  these  provisions.  Except 
In  cases  where  the  provision  itself  requires  payment  for  the 
Btock  at  its  par  value  (Altenberg  v.  Grant,  85  Fed.  345,  construing 
the  provision  of  the  Kentucky  constitution)  it  is  uniformly  held 
that  the  sale  need  not  be  at  the  par  value  of  the  stock:  Stein  v. 
Howard,  65  Cal.  616,  4  Pac.  662;  Railroad  Co.  v.  Thompson,  103 
111.  187,  201;  Mathis  v.  Pridham,  1  Tex.  Civ.  App.  68,  20  S.  W. 
1015;  Brown  v.  Duluth  etc.  Ry.  Co.,  53  Fed.  889;  Continental 
Trust  Co.  V.  Toledo  etc.  Ry.  Co.,  82  Fed.  642;  Memphis  etc.  R 
R,  Co.  V.  Dow,  120  U.  S.  287,  7  Sup.  Ct.  Rep.  482.  Stock  disposed 
of  for  a  valid  consideration  is  not  "fictitious,"  and  if  It  be  not 
a  mere  attempt  to  evade  the  law,  but  is  a  real  transaction.  It  does 
not  fall  within  the  prohibition  of  the  provisions  referred  to. 
Where,  however,  the  law  expressly  requires  payment  for  the  stock 
at  its  par  value:  Altenberg  v.  Grant,  85  Fed.  345;  Union  Trust 
Co.  V.  New  York  etc.  Ry.  Co.,  17  Week.  Law  Bull.  176;  or  where  the 
transaction  was  plainly  a  mere  attempt  to  evade  the  law,  the 
issue  of  stock  thereunder  will  be  void;  New  Castle  etc.  Ry.  Co. 
V.   Simpson,  21  Fed.  533. 

As  to  what  constitutes  "money"  and  "property"  within  the 
meaning  of  these  provisions,  there  is  but  little  difficulty.  It  is 
well  settled  that  stock  may  be  issued  in  exchange  for  the  con- 
struction of  a  railroad:  Cott  v.  Van  Brunt,  82  N.  Y.  535;  San 
Antonio  Ry.  Co.  v.  Adams,  6  Tex.  Civ.  App.  102,  25  S.  W.  639; 
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CJoe  V.  Blast  etc.  Ry.  Co.,  52  Fed.  531;  Brown  v.  Duluth  etc.  Ry. 
Co.,  53  Fed.  889;  New  Castle  etc.  Ry.  Co.  v.  Simpson,  21  Fed.  533. 
The  goodwill  of  a  busin^ess  is  "property":  Washburn  v.  National 
Wall  Paper  Co.,  81  Fed.  17.  A  conditional  note  is  not,  however, 
"money  received,"  and  an  issue  of  stoclt  in  exchange  for  such  a 
note  would  seem  to  be  void:  Jefferson  v.  Hewett,  103  Cal.  624,  37 
Pac.  638.  But  where  a  statute  requires  payment  in  cash,  it  is  held 
that  paying  the  balance  of  an  account  between  the  parties  is  a 
proper  fulfillment  of  the  statute:  Larocque  v.  Beauchemln,  [18971 
App.  Cas.  358. 

d.  Where  Stock  is  Irregularly  Issued  to  Complete  a  Transfer.— 
Where  a  corporation  has  transferred  stocli  standing  in  the  name  of 
one  person  to  another  person  without  previously  requiring  the  surren- 
der of  the  old  certificate,  and  in  perfecting  such  transfer  has  issued  a 
new  certificate,  this  latter  certificate  is,  of  course,  spurious  as  between 
the  corporation  and  a  party  having  knowledge  of  the  facts.  And  the 
same  rule  obtains,  where,  for  any  reason,  the  party  taking  the  new 
certificate  is  charged  with  knowledge:  Farrington  v.  South  Boston 
R.  R.  Co.,  150  Mass.  406,  15  Am.  St.  Rep.  222,  23  N.  E.  109;  Moores 
V.  Citizens'  Nat.  Bank,  111  U.  S.  156,  4  Sup.  Ct.  Rep.  345.  A  party, 
however,  who  takes  such  certificate  in  good  faith  is  not  bound  to 
see  that  the  vendor  has  duly  surrendered  the  old  certificate:  Allen 
V.  South  Boston  R.  R.  Co.,  150  Mass.  200,  15  Am.  St.  Rep.  185,  22  N. 
E.  917.  The  case  cited  was  one  in  which  the  certificate,  if  held 
valid,  would  have  constituted  an  overissue,  and  an  action  of 
damages  was  therefore  the  only  remedy  possible,  since  court  cannot 
declare  an  overissue  valid  and  binding:  People  v.  Parker's  Vein 
Coal  Co.,  10  How.  Pr.  543.  It  would  seem,  however  (though  there 
is  apparently  no  case  directly  in  point),  that  If  the  authorized  capi- 
tal of  the  corporation  would  not  thereby  be  exceeded,  such  certifi- 
cate should  be  held  valid  and  its  holder  entitled  to  the  rights  of  a 
stockholder:  See  Hall  v.  Rose  Hill  etc.  Road  Co.,  70  111.  673;  New 
York  etc.  Ry.  Co.  v.  Schuyler,  34  N.  Y.  30;  Bridgeport  Bank  v.  New 
York  etc.  Ry.  Co.,  30  Conn.  231;  Baker  v.  Wasson,  59  Tex.  140. 

II.  Remedies  of  Parties, 
a.  Action  lay  Purchaser  Against  Corporation  for  Damages. 
1.  General  Rule.— The  determination  of  the  validity  of  a  certifi- 
cate Is,  however,  by  no  means  decisive  of  the  rights  of  the  parties 
thereto.  In  many  cases  the  invalidity  of  the  certificate  gives  rise 
to  rights  of  action  on  the  part  of  both  the  holder  and  the  corpora- 
tion. Thus  where  shares  which  the  corporation  had  no  right  to  is- 
sue (as  where  the  authorized  capital  has  been  exhausted)  are  fraud- 
ulently issued  by  those  officers  of  the  coi-poratlon  whose  duty  It 
is  to  Issue  shares,  the  certificates  are  null  and  void  In  the  hands  of 
even  a  bona  fide  holder.    Yet  such  overissue  Is  uniformly  held  to 
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give  a  right  of  action  against  the  corporation,  and  a  holder  of  the 
certificate  who  has  taken  It  for  value  and  without  knowledge  of 
any  fact  tending  to  show  Its  Invalidity,  Is  entitled  to  reimbursement 
for  any  loss  he  may  have  Incurred  In  reliance  upon  the  validity 
of  the  certificate:  Tome  v.  Parkersburg  Branch  Ry.  Co.,  89  Md.  36, 
17  Am.  Rep.  540;  Allen  v.  South  Boston  R.  R,  Co.,  150  Mass.  200, 
15  Am.  St.  Rep.  185,  22  N.  E.  917;  Titus  v.  Great  Western  Turnpike 
Co.,  (51  N.  y.  237;  New  York  etc.  R.  R.  Go.  v.  Schuyler,  1  Abb.  Pr. 
417;  Archer  v.  Dunham,-89  Hun,  387,  35  N.  Y.  Supp.  387;  New  York 
etc.  R.  R.  Co.  V.  Schuyler,  34  N.  Y.  30;  Willis  v.  Fry,  13  Phila.  33; 
Jarvls  V.  Manhattan  Bench  Co.,  53  Hun,  362,  6  N.  Y.  Supp.  703; 
People's  Bank  v.  Kurtz,  99  Pa.  St.  344,  44  Am.  Rep.  112;  In  re 
Bnhia  etc.  Ry.  Co.,  L.  R.  3  Q.  B.  595.  This  principle  is  no  more 
than  the  application  of  the  well-established  rule  of  agency  that  the 
principle  "is  liable  to  third  persons  In  a  civil  suit,  for  the  frauds 
deceits,  concealments,  misrepresentations,  torts,  negligences,  and 
other  malfeasances  or  misfeasances,  and  omissions  of  duty  of  his 
agent  In  the  course  of  his  employment,  although  the  principal  did 
not  authorize,  or  justify,  or  participate  in,  or  indeed  know  of,  such 
misconduct,  or  even  if  he  forbade  the  acts  or  disapproved  of  them. 
In  all  such  cases  the  rule  applies  respondeat  superior." 

And  In  accordance  with  this  principle  it  is  likewise  held  that, 
in  those  cases  where  the  certificate  would  not,  if  valid,  constitute 
an  overissue  of  corporate  stock,  any  person,  who  In  good  faith  has 
advanced  money,  in  reliance  upon  the  validity  of  a  stock  certificate 
fraudulently  Issued  by  the  officers  of  the  corporation,  may  sue  the 
corporation  for  the  loss  so  IncuiTCd:  Bridgeport  Bank  v.  New  York 
etc.  Ky.  Co.,  30  Conn.  231;  Richardson  v.  Delaware  Loan  Assn., 
9  Houst.  354,  32  Atl.  980;  Western  Md.  Ry.  Go.  v.  Franklin  Bank 
of  Baltimore,  00  Md.  36;  Mandlebaum  v.  North  American  etc.  Co., 
4  Mich.  405;  Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y.  616;  Fifth 
Ave.  Bank  v.  Forty-second  St.  etc.  Ry.  Co.,  137  N.  Y.  231,  33  N.  E. 
378,  33  Am.  St  Rep.  712;  Mutual  Life  Ins.  Co.  v.  Forty-second  etc. 
Ry.  Co.,  74  Hun,  505,  26  N.  Y.  Supp.  545;  New  York  etc.  Ry.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Cincinnati  etc.  Ry.  Co.  v.  Citizens'  Nat.  Bank, 
56  Ohio  St.  351,  47  N.  E.  249;  Appeal  of  Kisterbock,  127  Pa.  St.  601, 
14  Am.  St.  Rep.  868,  18  Atl.  381;  Willis  v.  Fry,  13  Phila.  33;  Bank 
of  Kentucky  v.  Schuylkill  Bank,  1  Pars.  Gas.  180;  Baker  v.  Was.son, 
59  Tex.  140;  Manhattan  Beach  v.  Hamed,  27  Fed.  484;  Show  v. 
Port  Philip  etc.  Min.  Co.,  L.  R.  13  Q.  B.  D.  103.  This  Is  especially 
the  case  where,  upon  Inquiry  at  the  office  of  the  corporation,  the 
party  was  assured  that  the  certificate  was  genuine,  although  in 
fact  it  was  not:  Jarvls  v.  Manhattan  Beach  Co.,  53  Hun»  362,  6 
N.  Y.  Supp.  703. 

2.  Who  Deemed  Purchaser  in  Good  Faith.— Where,  however,  a 
purchaser  takes  a  certificate  with  knowledge  of  facts  which  should 
put  hlpi   upon  inquiry,   he  will   not  be  regaraed  as  an  innocent 
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purchaser:  Byers  v.  Rollins,  13  Colo.  22,  21  Pac.  894.  Upon  the 
question  of  what  facts  the  knowledge  of  which  is  sufficient  to  put  a 
party  upon  the  path  of  inquiry  and  take  from  him  the  chai-acter  of 
an  Innocent  purchaser  the  authorities  are  divided.  There  seems, 
however,  to  be  a  well-defined  class  of  cases  in  which  the  weight 
of  authority  denies  the  position  of  bona  fide  purchaser  to  one  who 
deals  with  the  officer  of  a  corporation  in  his  individual  capacity, 
loaning  money  to  him  for  his  private  use  upon  a  certificate  issued 
in  the  name  of  the  purchaser:  Farrington  v.  South  Boston  R.  R. 
Co.,  150  Mass.  406,  15  Am.  St.  Rep.  222,  23  N.  E.  109;  Moore  v. 
Citizens'  Nat.  Bank,  111  U.  S.  156,  4  Sup.  Ct.  Rep.  345,  affirming 
15  Fed.  141.  And  where  a  president  of  a  corporation  fraudulently 
induces  a  stockholder  to  surrender  certain  stock,  giving  his  indi- 
vidual bill  therefor,  such  transaction  is  purely  personal  between 
the  president  and  the  stockholder,  and  the  latter  cannot  recover 
from  the  corporation  for  any  fraudulent  issue  of  stock  in  connection 
therewith:  Appeal  of  Wright,  99  Pa.  St.  425.  But  where,  as  in 
Titus  v.  G.  W.  Turnpike  Road,  61  N.  Y.  237,  the  stock  is  issued,  not 
to  the  purchaser,  but  by  the  officer  to  himself,  this  is  not  such  a 
fact  as  to  put  a  purchaser  upon  inquiry.  This  distinction  seems 
not  to  have  been  recognized  in  Willis  v.  Fry,  13  Phila.  33,  although 
insisted  upon  In  Moores  v.  Citizens'  Nat.  Bank,  111  U.  S.  156,  4  Sup. 
Ct.  Rep.  345,  as  the  distinguishing  point  in  Titus  v.  Turnpike  Road, 
61  N.  Y.  237.  See  Cincinnati  etc.  Ry.  Co.  v.  Citizens'  Nut.  Bank,  56 
Ohio  St.  351,  47  N.  E.  249;  Manhattan  Life  Ins.  Co.  v.  Forty-second 
St.  etc.  Ry.  Co.,  139  N.  Y.  146,  34  N.  E.  776;  Knox  v.  Eden  Musee 
etc.  Co.,  148  N.  Y.  441,  51  Am.  St.  Rep.  700,  42  N.  E.  988,  reversing 
74  Hun,  483,  25  N.  Y.  Supp.  164,  and  26  N.  Y.  Supp.  482. 

Where,  however,  the  officer  issuing  the  spurious  certificate  had 
no  authority,  real  or  apparent,  to  issue  the  certificate:  Hill  v.  C.  F. 
Jewett  Pub.  Co.,  154  Mass.  172,  26  Am.  St.  Rep.  230.  28  N.  E.  142; 
or  where  such  power  was  limited  to  cases  whore  he  was  specially 
authorized  by  the  board  of  directors,  the  corporation  is  in  such  case 
not  liable,  if  the  officer  issues  a  certificate  without  such  authori- 
zation: Holbrook  v.  Fauquier  etc.  Tp.  Co.,  3  Craneh  C.  C.  425.  Fed. 
Oas.  No.  6501;  People's  Bank  v.  St.  Anthony's  Roman  Catholic 
Church,  109  N.  Y.  512,  17  N.  E.  408. 

In  order  to  warrant  a  recovery  from  the  corporation  because  of 
losses  arising  from  a  reliance  upon  the  validity  of  the  certificate, 
the  holder  must,  moreover,  have  expended  money  or  otherwise 
Incurred  a  loss,  because  of  the  issuance  of  the  spurious  stock. 
Merely  receiving  such  stock  as  security  for  a  pre-existing  indebted- 
ness is  not,  therefore,  sufficient  to  entitle  him  to  recover.  The  claim 
Is  not  on  the  stock,  but  a  claim  to  indemnity  for  Injuries  suflTered 
by  reason  of  the  fraudulent  act:  Appeal  of  KIsterbock,  127  Pa. 
St  601,  14  Am.  St.  Rep.  868,  18  Ati.  381. 
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b.  Action  for  Money  Paid  TTpon  Suliecriptlon  to  Void  Stoci. 
Upon  the  question  of  whether  or  not  a  subscriber  to  stock  (made 
llle.srnl  by  statute),  who  has  paid  part  of  the  purchase  price,  can 
recover  this  if  the  contract  be  not  executed,  the  authorities  are  in 
conflict  In  Clarke  v.  Lincoln  Lumber  Co.,  59  Wis.  655,  18  N.  W. 
402,  it  was  held  that  no  such  recovery  could  be  had,  the  court 
saying:  "This  court,  as  well  as  nearly  all  other  courts,  has  held 
that  public  policy  and  purity  in  the  administration  of  justice  forbid 
a  lourt  from  entertaining  an  action  when  the  plaintifC's  claim 
arises  out  of  a  contract  made  in  violation  of  a  statute,  or  which  Is 
against  public  policy  or  morality,  and  when  a  party  has  delivered 
his  property  upon  such  contract  to  another,  or  paid  his  money  on  it, 
he  cannot  maintain  an  action  to  recover  it  back."  And  such  was 
also  the  holding  in  Knowlton  v.  Congress  etc.  Spring  Co.,  57  N.  Y. 
518.  In  the  latter  case,  however,  a  new  trial  was  ordered,  and  on 
the  new  trial  the  cause  was  removed  to  the  circuit  court  of  the 
United  States,  where  an  exactly  opposite  conclusion  was  reached 
and  the  plaintiff  was  held  entitled  to  recover:  Knowlton  v.  Congress 
etc.  Co.,  14  Blatchf.  364,  Fed.  Cas.  No.  7903,  which  decision  was 
affirmed  In  106  U.  S.  49,  by  the  supreme  court  of  the  United  States. 
In  the  latter  case  it  was  held  that,  "conceding  the  contract  to  be 
illegal,  money  paid  by  one  of  the  parties  in  part  performance  can 
be  recovered  back^  the  other  party  not  having  performed  the 
contract,  or  any  part  of  it,  and  both  parties  having  abandoned 
the  Illegal  agreement  before  it  was  consummated." 

c.  Action  by  Purchaser  Against  OflBcer  Guilty  of  the  Fraudulent 
Issue.— The  purchaser  of  fraudulent  stock  may,  on  well-established 
principles,  sue  the  officer  guilty  of  the  fraudulent  issue,  and  recovery 
may  be  had  for  any  Injury  sustained  by  reason  of  having  purchased 
the  certificates  In  reliance  on  their  genuineness.  The  only  privity 
necessary  is  that  created  by  the  unlawful  act  and  the  consequential 
injury,  and  it  makes  no  difference,  therefore,  whether  the  stock  was 
bought  in  the  market  or  from  the  officers  guilty  of  the  fraud:  Bvuff 
V.  Mali,  36  N.  Y.  200;  Shotwell  v.  Mall,  38  Barb.  445;  Cozeaux  v. 
Mali,  36  Barb.  678.    See,  also,  Barnes  v.  Brown,  80  N.  Y.  527. 

d.  Action  by  Purchaser  Against  Vendor  of  Stock,— And  on 
equally  well-established  principles,  the  vendee  of  fraudulent  or 
illegal  stock  may  maintain  an  action  against  his  vendor,  if  the 
latter  was  a  party  to  the  fraudulent  issue.  In  such  a  case  he  may 
rescind  and  recover  back  the  amount  paid:  Fosdick  v.  Sturges,  1 
Biss.  255,  Fed.  Cas.  No.  4956.  But  where  the  vendor  has  no  knowl- 
edge of  the  fact  that  the  stock  sold  is  part  of  an  overissue,  there 
is  no  implied  warranty  further  than  that  "the  certificates  were  In 
the  usual  form,  and  regular  on  their  face  and  were  issued  by  the 
duly  constituted  officers  of  the  company,  and  were  sealed  with  the 
genuine  seal  of  the  company."    The   vendor   does   not   impliedly 
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warrant  that  the  stock  is  not  part  of  a  fraudulent  overissue  by  the 
officers  of  the  company:  People's  Bank  v.  Kurtz,  99  Pa.  St.  344, 
44  Am.  Rep.  112. 

e.  Action  by  Corporation  Against  Officer  Guilty  of  the  Fraudu- 
lent Issue.— It  Is  an  elementary  rule  of  agency  that  the  principal 
may  recover  from  his  agent  for  any  damage  to  which  the  unau- 
thorized act  of  the  latter  has  subjected  him.  In  accordance  with 
this,  it  Is  held  that  when  an  officer  of  a  corporation  has  fraudulently 
Issued  and  sold  spurious  stock,  which  by  being  intermingled  with 
valid  stock  has  become  Indistinguishable  from  it,  the  corporation 
may  recover  the  money  received  by  such  officer.  Such  recovery  may 
be  had  In  an  action  in  tort,  or  (by  waiving  the  tort)  In  assumpsit: 
Rutland  Ry.  Co.  v.  Haven,  62  Vt.  39,  19  Atl.  769. 

f.  Action  by  Corporation  or  Legal  Stockholders  to  Cancel  Spuri- 
ous Stock.— The  more  frequent  actions,  however,  by  a  corporation 
with  relation  to  spurious  stock  issued  by  its  officers  are  those  pro- 
ceedings in  which  it  is  sought  to  cancel  such  shares  with  the  aid  of 
a  court  of  equity.  Whenever  certificates  of  stock  have  been  fraudu- 
lently Issued  and  have  not  reached  the  hands  of  those  entitled  to 
treat  them  as  valid  (as  where  the  shares  are  overissued,  or  where, 
thoucrh  not  an  overissue,  are  in  the  hands  of  those  who  took  with 
knowledge)  the  corporation  may  maintain  a  suit  in  equity  to  cancel 
such  certificates  as  a  cloud  upon  title:  New  York  etc.  Ry.  Co.  v. 
Schuyler,  17  N.  Y.  592,  also  7  Abb.  Pr.  41;  Cincinnati  etc.  Ry.  Co. 
V.  Citizens'  Nat.  Bank,  22  Week.  Law  Bull.  248.  And  in  such 
action  all  holders  of  spurious  certificates  may  be  united  without 
rendering  the  bill  multifarious:  New  York  etc.  Ry.  Co.  v.  Schuyler, 
17  N.  Y.  592. 

The  rights  of  all  holders  of  legal  shares  are  manifestly  pre- 
judiced by  outstanding  spurious  certificates,  and  they  may  there- 
fore maintain  an  action  to  cancel  such  instruments  as  clouds 
upon  title:  Campl>ell  v.  Morgan,  4  111.  App.  100;  Stebbins  v.  Perry 
County,  167  111.  567,  47  N.  E.  1048;  Kimball  v.  New  England  etc. 
Ry.  Co.,  69  N.  H.  485,  45  Atl.  253.  In  such  case,  however,  the 
corporation  must  be  joined  as  a  party  to  the  suit:  Campbell  v. 
Morgan,  4  111.  App.  100.  An  overissue  of  stock  does  not,  of  couise, 
have  the  effect  of  invalidating  the  previous  or  original  issue,  and 
no  suit  for  cancellation  of  the  latter  can  be  maintained:  Byers  v. 
Rollins,  13  Colo.  22,  21  Pac.  894.  Stockholders  may  likewise  bring 
suit  to  prevent  an  unauthorized  issue  of  stock:  Ernst  v.  Elmira 
Municipal  Imp.  Co.,  54  N.  Y.  Supp.  116,  24  Misc.  Rep.  583;  or  to 
enjoin  the  transfer  of  Illegally  issued  stock  certificates  and  to  ap- 
ply the  receipt  of  their  sale  In  protecting  the  corporation  from 
the  claims  of  Innocent  purchasers:  Fisk  v.  Chicago  etc.  R.  R.  Co., 
53  Barb.  513.  Where,  however,  a  statute  prohibits  the  sale  of 
shares  of  corporate  stock  except  for  "money  paid,  labor  done,  etc," 
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this  provision  Is  held  to  be  intended  as  a  protection  to  the  private 
rights  of  the  shareholders,  and  gives  the  state  no  power  to  protect 
them  by  a  suit  in  its  own  name:  Minnesota  v.  Guaranty  etc.  Safe 
Deposit  Co.,  73  Fed.  914. 

g.  When  Corporation  is  Precluded  from  Alleging  Invalidity  of 
Spurious    Stoclc. 

1.  By  Estoppel.— The  cases  relating  to  the  rights  of  various 
parties  concerned  In  actions  upon  overissued  or  spurious  corporate 
stock  are  filled  with  references  to  estoppel,  negligence,  ratifica- 
tion, etc.  In  by  far  the  larger  number  of  cases  these  principles 
have  no  legitimate  application  and  merely  tend  to  confuse  the 
subject  There  are,  of  course,  cases  in  which  they  have  a  valid 
operation,  and  in  cases  in  which  it  is  sought  to  ascertain  the  valid- 
ity of  the  certificate  itself,  estoppel  or  ratification  may  well  be 
called  Into  play.  So  in  cases  where,  although  the  suit  is  for  dam- 
ages only,  no  agency,  real  or  apparent,  in  the  oflacer  who  Issued 
the  spurious  certificate  can  be  fastened  upon  the  corporation.  The 
negligence  of  the  corporation  may  still  operate  to  render  it  liable. 
In  most  of  the  cases,  however,  the  question  is  simply  one  of 
agency,  to  be  determined  by  the  rules  governing  the  liability  of 
a  principal  for  the  frauds  of  his  agent,  and  without  any  reference 
to  estoppel,   ratification,   or  negligence. 

The  frequency  with  which  these  principles  have  been  appealed 
to  in  decided  cases  have  given  rise,  nevertheless,  to  certain  fixed 
rules  as  to  when  they  may  and  when  they  may  not  operate.  Thus, 
where  fraudulently  issued  stock  has  been  transferred  by  the  cor- 
poration and  new  stock  issued  therefor,  the  corporation  will  be 
estopped  to  deny  the  validity  of  the  certificate  so  issued:  Hall  v. 
Rose  Hill  etc.  Road  Co.,  70  111,  73;  Mandlebaum  v.  North  Ameri- 
can etc.  Co.,  4  Mich.  465;  especialy  where,  in  reliance  thereon,  the 
party  to  whom  the  new  certificate  is  issued  has  been  induced  to 
omit  taking  steps  to  secure  restitution  from  the  person  committing 
the  fraud:  Manhattan  Beach  Co.  v.  Harned,  27  Fed.  484.  And 
where,  upon  inquiry  at  the  office  of  the  corporation,  a  pledgee  is 
assured  of  the  validity  of  a  fraudulently  issued  certificate,  the  cor- 
poration is  held  estopped  from  denying  their  liability,  where  money 
is  advanced  by  the  pledgee  upon  the  faith  of  such  representation: 
Jarvis  v.  Manhattan  Beach  Co.,  148  N.  Y,  652,  51  Am.  St.  Rep. 
727,  43  N.  E.  68,  aflirraing  75  Hun,  100,  26  N.  Y.  Supp.  1061.  And 
in  Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y.  616,  the  doctrine  of 
estoppel  is  held  to  apply  generally  to  all  cases  where  one  in  good 
faith  has  advanced  money  upon  the  faith  of  the  representations 
in  a  certificate  of  stock.  This,  however,  was  a  case  in  which  the 
certificates  were  regularly  issued  by  the  corporation,  and  estoppel 
was  here  properly  invoked  and  applied.  In  the  frequently  criti- 
cised case  of  Mechanics'  Bank  v.  New  York  etc.  R.  R.  Co.,  13  N. 
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Y.  638,  it  was  held  that  estoppel  could  not  be  Invoked  to  aid  a 
stranger  to  the  original  contract,  and  that  a  certificate  of  stock 
is  not  a  representation  of  the  existence  of  certain  facts  to  the 
public  in  general.  This  is,  however,  very  doubtful,  and  the  ground 
given  in  New  York  R.  R.  Co.  v.  Schuyler,  38  Barb.  534,  to  the 
effect  that  a  corporation  cannot  be  estopped  from  questioning  the 
validity  of  an  overissue  of  stock,  is  preferable.  And  in  Brooklyn 
etc.  R.  R.  Oo.  V.  Strong,  75  N.  Y.  591,  where  a  corporation  sued 
its  officer  for  an  unauthorized  Issue  of  stock,  it  was  held  that 
the  corporation  was  not  precluded  from  seeking  recovery  from 
the  defendant,  merely  because  no  action  had  been  taken  by  It 
for  some  time,  relative  to  the  unauthorized  issue,  and  in  the  mean- 
time the  stock  had  passed  into  the  hands  of  a  bona  fide  purchaser. 
But  receipt  of  payments  on  shares  of  a  building  association  estops 
Buch  association  from  afterward  questioning  the  validity  of  the 
stock:  North  American  Bldg.  Assn.  v.  Sutton,  35  Pa.  St.  463,  78 
Am.   Dec.   349. 

2.  By  Ratification.— Not  at  all  Infrequently  the  doctrine  of  rati- 
fication Is  called  In  to  validate  an  Issue  of  stock  originally  un- 
authorized. The  general  principles  governing  the  determination  of 
the  question  whether  or  not  certain  facts  amount  to  a  ratification 
are,  of  course,  here  equally  applicable.  Exactly  what  acts  do 
amount  to  a  ratification  is  necessarily  a  question  dependent  upon 
the  exact  circumstances  of  each  case.  Merely  keeping  silent  as 
to  a  fraudulent  overissue  for  two  months,  and  while  the  books 
of  the  officers  issuing  the  fraudulent  stock  were  being  experted, 
has  been  held  Ineufficient  to  charge  a  corporation  with  the  ratifi- 
cation of  the  fraudulent  issue:  Cincinnati  etc.  Ry.  Co.  v.  Citizens' 
Nat.  Bank,  24  Week.  Law  Bull.  198.  But  in  the  same  case  It  was 
held  that  the  act  of  the  president  of  the  corporation,  inducing 
others  to  purchase  or  otherwise  deal  with  such  stock,  assuring 
them  that  it  was  ample  security,  amounted  to  a  ratification  of  the 
Issue  as  to  the  parties  so  misled.  Likewise,  it  Is  uniformly  held 
that  where  all  parties  concerned  have,  for  a  considerable  length 
of  time,  had  knowledge  of  the  facts  affecting  the  validity  of  the 
stock  and  have  acquiesced,  this  will  amount  to  a  ratification:  St. 
Croix  Lumber  Co.  v.  Mittlestadt,  43  Minn.  91,  44  N.  W.  1079;  Reed 
V.  Hayt,  109  N.  Y.  059,  17  N.  E.  418.  And,  in  general,  wherever  a 
corporation  has  by  any  positive  action  so  treated  the  stock  tliat 
it  has  thereby  held  It  out  to  the  world  as  valid,  as  by  accepting 
it  as  collateral,  such  action  will  be  deemed  a  ratification:  American 
Wire  Nail  Co.  v.  Bayless,  91  Ky.  94,  15  S.  W.  10. 

3.  By  Negligence.— In  many  cases  a  corporation  has  been  held 
liable  for  damage  caused  by  reliance  upon  the  validity  of  a  fraudu- 
lent  issue  of  stock,  upon  the  ground  that  the  negligence  of  the  cor- 
poration  has  caused  the  injury.    This  negligence  may  consist  In  the 
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negligent  selection  or  retention  of  an  incompetent  or  dishonest 
agent,  or  it  may  be  no  more  than  a  negligent  supervision  of  the 
conduct  of  an  agent.  In  Hill  v.  C.  P.  Jewett  Pub.  Co.,  154  Mass. 
172,  26  Am.  St.  Rep.  230,  28  N.  B.  142,  it  was  sought  to  hold  the 
defendant  corporation  liable  on  the  ground  that  the  issue  of  spuri- 
ous stock  by  which  the  plaintiff  had  been  damaged  was  rendered 
possible  by  negligence  on  the  part  of  the  corporation  In  selecting 
as  its  president  a  person  linown  to  the  corporation  to  have  been 
guilty  of  previous  misconduct  In  transferring  shares  of  stock. 
The  court  recognized  the  validity  of  the  legal  principle  contended 
for.  but  held  that  there  was  no  showing  of  negligence  in  the  cor- 
poration, since  there  was  "nothing  to  show  that  the  corporation 
or  lis  other  members  had  reason  to  suppose  from  what  Jewett 
had  done  that  he  would  be  likely  to  issue  forged  certificates  of 
shares,  if  allowed  access  to  the  certificate-book  and  seal  of  the 
corporation;  and  accordingly  It  Is  not  to  be  held  responsible  for 
his  criminal  fraud,  as  for  an  act  made  possible  by  Its  negligence." 

The  more  frequent  cases  In  which  it  Is  sought  to  charge  the 
coi-poration  on  the  ground  of  negligence  are  those  In  which  its 
negligent  conduct  consists,  not  in  the  selection,  but  in  the  super- 
vision, of  Its  agents.  That  the  corporation  does  owe  a  duty  of 
supervising  the  acts  of  its  agents  is  conclusively  shown  by  Smith, 
J.,  in  Citizens'  Nat.  Bank  v.  Cincinnati  etc.  Ry.  Co.,  29  Week.  Law 
Bull.  15,  34,  quoting  the  following  from  New  York  etc.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30:  "If  the  directors  of  a  company,  no  matter 
whether  through  inattention  or  otherwise,  suffer  its  subordinate 
oflBcers  to  pursue  a  particular  line  of  conduct  for  a  considerable 
period  without  objection,  they  are  as  much  bound  to  those  who 
are  not  aware  of  any  want  of  authority  as  if  the  power  had 
been  directly  conferred.  I  cannot  file  my  mind  to  the  belief  that 
equity  attaches  no  consequence  to  such  negligence  upon  the  idea 

that  it  Is  not  sufficiently  proximate  as  a  cause  of  the  injury 

A  wrong  which  ordinary  care  would  prevent  is  in  a  legal  sense 
caused  by  the  omission  of  that  care  where  it  is  a  duty  to  use  it." 
And  in  Cincinnati  etc.  Ry.  Co.  v.  Citizens'  Bank,  56  Ohio  St. 
351,  47  N.  E.  249.*  "From  the  character  of  the  certificate  it  (1.  e., 
the  corporation)  must  be  held  to  contemplate  and  know  that  per- 
sons relying  upon  it  will  purchase  the  certificate  in  the  market 
and  meet  with  loss,  should  the  person  named  in  it  not  be  the 
lawful  owner  of  it  It  must  therefore  be  held  to  care  in  regard 
to  this,  and  answer  for  any  loss,  the  result  of  its  negligence  or 
of  Its  agents." 

Accordingly,  in  the  cases  above  cited  It  was  held  that  the  cor- 
poration was  liable  for  the  injuries  caused  by  the  negligence  of 
its  directors,  which  permitted  the  perpetration  of  the  fraud  re- 
sulting in  Injury  to  the  plaintiff:  See,  also,  Allen  v.  South  Boston 
B.  R.  Co.,  150  Mass.  200,  15  Am.  St  Rep.  185,  22  N.  E.  917.    In 
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Knox  V.  Eden  Musee  Co.,  148  N.  T.  441,  51  Am.  St.  Rep.  700,. 
42  N.  E.  988,  reversing  25  N.  Y.  Supp.  164,  and  26  N.  Y.  Supp.  482^ 
74  Hun,  483,  it  was  held  that,  where  the  president  ordered  an 
employe  to  eancel  certain  shares  which  were  left  in  a  safe  to 
which  the  manager  had  access,  and  which  the  latter  fraudulently 
put  in  circulation,  the  facts  were  not  sufficient  to  Charge  the 
company  with  negligence,  even  though  such  act  of  the  president 
was  an  infraction  of  a  by-law  of  the  company.  "By-laws,"  the 
court  said,  "are  primarily  for  the  protection  of  the  corporation 
enacting  them  and  its  stockholders,"  and  a  violation  of  them  is 
not  necessarily  a  violation  of  a  duty  owing  to  the  public  gener- 
ally. The  facts  otherwise  not  constituting.  In  the  court's  opinion, 
actionable  negligence,  the  corporation  was  therefore  held  not  liable. 

!h.    When  Holder  is  Estopped  from  Alleging  Invalidity. 

1.  Of  Overissued  Stock. — In  many  cases  in  which  the  issue  of 
spurious  stocli  by  a  corporation  or  its  officers  would  otherwise 
give  to  the  purchaser  a  right  of  action  for  the  Injury  incurred 
In  reliance  upon  the  validity  of  such  stock,  the  doctrines  of  laches, 
estoppel,  negligence,  or  ratification  are  called  in  to  defeat  the 
claims  of  the  stockholder.  But,  as  we  have  seen,  an  overissue, 
being  entirely  beyond  the  powers  of  the  corporation,  cannot  be 
validated  by  any  estoppel  operating  against  the  corporation.  The 
same  rule  necessarily  obtains  with  reference  to  a  stockholder. 
When,  therefore,  the  stock  is  spurious  because  it  constitutes  an 
overissue,  it  is  stock  which  cannot  legally  exist,  and  the  person 
taking  it  cannot,  by  estoppel  or  otherwise,  become  a  stockholder: 
American  Tube  Works  v.  Boston  Machine  Co.,  139  Mass.  6,  29  N. 
E.  0-3;  Ross-Meehan  Shoe  Foundry  Co.  v.  Southern  Malleable  Iron 
Co.,  72  Fed.  957. 

2.  Of  Spurious  Stock  not  Constituting  an  Overissue.— Where, 
however,  the  spurious  stock  was  not  an  overissue,  but  was  entirely 
within  the  powers  of  the  corporation,  its  invalidity  being  caused 
merely  by  some  irregularity  in  its  issue,  a  stockholder  may,  by 
his  acts,  have  precluded  himself  from  questioning  the  validity  of 
the  stock.  Thus  it  is  uniformly  held  that  the  validity  of  an  issue 
of  stock  cannot  be  attacked  where,  although  not  made  with  the 
formalities  of  law,  it  was  assented  to  by  all  the  stockholders: 
Bailey  v.  Champlain  etc.  Co.,  77  Wis.  453,  46  N.  W.  539;  Poole  v. 
West  Point  Butter  etc.  Co.,  30  Fed.  513;  Stutz  v.  Handley,  41  Fed. 
531.  Nor  can  one  who,  as  stockholder,  assented  to  the  issue  of 
stock  afterward  urge  its  invalidity:  Southern  Plank  Road  Co.  v. 
Hixon,  5  Ind.  105;  Jones  v.  Concord  etc.  R.  R.  Co.,  67  N.  H.  234, 
68  Am.  St.  Rep.  650,  30  AU.  914;  Knowlton  v.  Congress  etc.  Spring 
Co.,  57  N.  Y.  518.  So  a  purchaser  of  stock  will  not  be  permitted  to 
set' up  the  Irregularity  of  Its  issue:  Southern  Life  Ins.  etc.  Co.  v. 
Lanier,  5  Fla.  110,  58  Am.  Deo.  448;  Canal  Bank  v.  Holland,  5  La. 
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Ann.  363;  TJplon  v.  Jackson,  Fed.  Gas.  No.  16,802, 1  Flip.  413;  Banlgan 
V.  Bard.  134  U.  S.  291,  10  Sup.  Ot.  Rep.  565;  Bard  v.  Banigan,  39 
Fed.  13;  Washburn  v.  National  Wall  Paper  Co.,  81  Fed.  17.  Non- 
assenting  stockholders  must  disssent  within  a  reasonable  time  and 
must  take  steps  to  make  their  dissent  eCfective.  Failure  to  do  so, 
for  any  considerable  length  of  time,  especially  when  coupled  with 
any  recognition  of  the  stock,  such  as  voting  it  at  meetings  or  the 
receipt  of  dividends  thereon,  will  be  construed  to  amount  to  an 
acquiescence  In,  and  In  some  cases  to  a  ratification  of,  the  irregular 
Issue:  BaiTows  v.  Natchaug  Silk  Co.,  72  Conn.  G58,  45  Atl.  1)51; 
Hlggins  V.  Lansingh,  154  111.  301.  40  N.  E.  3G2;  Drake  v.  New  York 
Suburban  Water  Co.,  60  N.  Y.  Supp.  826,  26  App.  Div.  499;  Taylor 
V.  South  etc.  R.  Co.,  13  Fed.  152.  And  even  where  there  has  been 
no  dealing  with  the  stock  which  could  amount  to  a  recognition 
of  its  validity,  the  right  of  a  holder  to  question  the  regularity 
of  an  Issue  may  be  barred  by  laches  alone.  Failure  to  object  for 
thirty  years  was  held  to  have  this  eCEect  in  Foster  v.  Belcher's 
Sugar  Refining  Co.,  118  Mo.  238,  24  S.  W.  63.  A  period  of  twenty 
years  was  held  sufficient  to  bar  the  right  to  object  In  Higgins  v. 
Lansingh,  154  111,  301,  40  N.  E.  362.  So  as  to  failure  to  object 
for  six  years:  Jutte  v.  Hutchinson,  180  Pa.  St  218,  42  Atl.  123. 
And  in  a  soniewhat  similar  case  failure  to  complain  for  a  period 
of  five  months  was  held  to  amount  to  laches:  Dunn  v.  State  Bank, 
69  Minn.  221,  61  N.  W.  27. 


liANGNECKER  v.  TRUSTEES  OE  THE  GRAND  LODGE, 

ANCIENT  ORDER  UNITED  WORKMEN. 

[Ill  Wis.  279,  87  N.  W.  293.] 

AN  APPEAL  FROM  A  VOID  PROCEEDING  IS  NOT 
NECESSARY.  Hence  a  member  of  a  beneficial  association  need 
not  appeal  from  an  order  expelling  him,  if  it  is  void.     (p.  861.) 

BENEFICIAL  ASSOCIATIONS.— FAILURE  TO  PAY  AS- 
SESSMENTS AFTER  VOID  EXPULSION  from  a  beneficial  as- 
sociation does  not  defeat  the  member's  right  to  benefits  if  he  has 
been  notified  that  the  lodge  will  not  receive  any  more  from  him, 
because  it  no  longer  regards  him  as  a  member,    (p.  861.) 

FORFEITURE  NOT  ENFORCEABLE  BY  PARTY  IN 
FAULT.— One  party  cannot  predicate  a  forfeiture  upon  an  omis- 
sion by  the  other  which  the  conduct  of  the  first  brought  about. 
<pp.  861,  862.) 

BENEFICIAL  ASSOCIATIONS— BY-LAWS,  WHEN  RET- 
ROSPECTIVE.—A  by-law  of  a  beneficial  association  declaring  that 
any  member  of  the  order  who,  after  a  date  specified,  enters  into 
the  business  of  selling  intoxicating  liquors  by  retail  shall  be  ex- 
pelled, applies  to  members  who  had  become  such  before  the  enact- 
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ment  of  the  by-law,  though  they  were  engaged  In  such  business 
when  they  were  admitted  to  the  order,  if  they  had  discontinued  it 
before  the  adoption  of  the  by-law.     (p.  863.) 

BP]NEPIOIAL  ASSOCIATIONS— FORFEITURE  OP  INSUR- 
ANCE BY  BEING  GUILTY  OP  CAUSE  FOR  EXPULSION.— If 
a  certificate  of  insurance  Issued  by  an  order  to  one  of  its  members 
provides  that  no  liability  shall  accrue  unless  the  member  shall, 
in  every  particular,  while  a  member,  comply  with  all  the  by-laws 
of  the  order,  and  he  is  afterward  guilty  of  an  offense  against 
the  by-laws,  for  which  he  might  have  been  expelled,  his  right  to 
Insurance  is  forfeited,  though  no  proceeding  was  taken  for  his 
expulsion,     (p.  SG7.) 

BENEFICIAL  ASSOCIATIONS.— ACTS  MUST  BE  DEEMED 
PROHIBITED  by  the  by-laws  of  a  beneficial  association  if  they 
declare  that  a  member  guilty  of  them  shall  be  expelled,    (p.  869.) 

Action  on  a  benefit  certificate  issued  to  Emil  Eichter  in  Oc- 
tober, 1881.  At  tliat  time  be  was  a  saloon-keeper.  He  dis- 
continued that  business  in  1885,  but  re-entered  it  in  July, 
1894.  In  June,  1893,  the  by-law  referred  to  in  the  opinion 
of  the  court  was  adopted.  On  August  11,  1894,  he  was  de- 
clared expelled  from  the  order,  but  without  any  notice  or 
■opportunity  to  be  heard.  After  his  expulsion  he  tendered 
certain  assessments  in  September,  1894,  but  they  were  refused 
on  the  claim  that  he  was  no  longer  a  member.  Assessments 
were  made  against  him  up  to  and  including  January,  1895, 
and  notice  thereof  given  in  the  official  paper  of  the  order,  of 
which  a  copy  was  mailed  to  him.  He  died  while  unpaid  dues 
and  assessments  against  him  amounted  to  eighty-five  dollars 
and  seventy-five  cents.  The  trial  court  found  that  Eichter 
was  a  member  in  good  standing  at  the  time  of  his  death,  that 
the  proceedings  for  his  expulsion  were  void,  and  that  plaintiff 
was  entitled  to  recover  the  amount  of  the  benefit  ccM-lificate, 
less  the  amount  of  dues  unpaid  at  Richter's  death.  The  laws 
of  the  order  declared  that  a  member  neglecting  to  pay  his 
dues  for  six  months  should  be  reported  to  the  grand  lodge, 
whose  master  workman  should  declare  the  member  expelled, 
unless  the  lodge  directed  otherwise;  also  that  every  member 
failing  to  pay  assessments  on  or  before  the  28th  of  the  month 
in  which  they  were  made  should  forfeit  his  rights  as  a  member, 
and  stand  suspended  from  all  the  rights,  benefits,  and  privi- 
leges of  the  order. 

C.  M.  Masters,  for  the  appellant. 

Robert  Lees  and  Theodore  Buehler,  for  the  respondent 

2«»  MARSHALL,  J.  It  is  conceded  that  the  proceeding 
to  expel  Richter  from  defendant  order  was  void,  but  it  is  said 
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his  remedy  was  by  appeal.  No  reason  is  perceived  why  the 
rule  does  not  apply,  as  contended  by  respondent's  counsel, 
that  an  appeal  from  an  inferior  to  a  superior  tribunal  to  avoid 
the  effect  of  an  absolutely  void  proceeding  is  unnecessary. 
So  far  as  we  have  been  able  to  discover,  the  courts  that  have 
passed  upon  the  question. have  so  held:  Glardon  v.  Supreme 
Lodge  K.  of  P.,  50  Mo.  App.  45;  Mulroy  v.  Supreme  Lodge 
K.  of  H.,  28  Mo.  App.  463;  Hall  v.  Supreme  Lodge  K.  of 
H.,  24  Fed.  450.  The  text-writers  state  the  law  likewise: 
Niblack  on  Benefit  Societies,  101.  The  principle  seems  so 
elementary  that  we  are  not  required  to  resort  to  authority 
to  support  it. 

But  it  is  said  by  appellant  that,  conceding  the  expulsion 
was  void,  Richter  ceased  to  be  a  member  for  failure  to  pay 
the  assessments  that  became  chargeable  to  his  membership 
subsequent  to  those  which  were  tendered  and  refused.  The 
conclusive  answer  to  that  is  that  the  assured,  having  been 
notified  that  the  lodge  would  not  receive  any  more  money 
from  him  because  he  was  no  longer  a  member  thereof,  was 
not  bound  to  offer  to  pay  assessments  subsequently  made. 
The  provision  of  the  insurance  contract  rendering  it  void  for 
failure  to  pay  assessments  contemplated  a  readiness  on  the 
part  of  the  assurer  to  receive  the  amount  of  assessments  when 
seasonably  tendered;  and  a  refusal  in  that  regard  upon 'grounds 
in  their  nature  continuous  suspended  the  operation  of  such 
provision  till  notice  was  brought  home  to  the  assured  that  the 
attitude  of  the  assurer  had  changed.  There  is  abundant  au- 
thority to  that  effect,  but  as  this  court  has  very  recently  con- 
sidered the  subject,  reference  to  authority  elsewhere  is  un- 
necessary. In  Guetzkow  v.  Michigan  etc.  Ins.  Co.,  105  Wis. 
448,  81  N.  W.  652,  Mr.  Justice  Dodge,  speaking  for  the  court, 
said:  "The  rule  of  law  is  maintained  with  great  unanimity 
that  one  party  cannot  predicate  a  forfeiture  upon  an  omission 
by  ^^  the  other  which  his  own  conduct  has  helped  to  bring 
about ;  that  a  declaration  that  a  policy  of  insurance  is  already 
forfeited  will  constitute  a  sufficient  justification  for  the  omis- 
sion to  tender  subsequently  accruing  premiums  or  installments, 
upon  the  ground  that  the  assured  is  justified  in  believing  that 
no  tender  would  be  accepted,  and  the  formality  is  therefore 
unnecessary." 

It  follows  that  Richter  was  a  member  of  the  Order  of  United 
Workmen  at  the  time  of  his  death.  But  appellant  insists  that, 
conceding  such  to  be  the  case,  respondent  was  not  entitled  to 
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recover,  since  it  was  not  disputed  that  Eichter  entered  into 
the  business  of  selling  intoxicating  liquor  as  a  beverage  sub- 
sequent to  August  1,  1893,  contrary  to  the  provision  of  the 
insurance  contract  prohibiting  him  from  so  doing,  and  that 
he  remained  in  such  occupation  up  to  the  time  of  his  death; 
that  for  such  violation  of  the  laws  of  the  order  the  provision 
of  the  contract  of  insurance,  to  the  effect  that  there  shall  he 
no  liability  upon  any  certificate  of  membership  if  the  member 
shall  be  guilty  of  having  violated  any  law  of  the  order  or  is 
not  in  good  standing  at  the  time  of  his  death,  extinguished  all 
liability  under  the  certificate.  Eespondent  answers  that  propo- 
sition by  saying  that  Eichter  was  engaged  in  the  business  of 
gelling  intoxicating  liquor  as  a  beverage  at  the  time  his  mem- 
bership commenced ;  that  though  it  was  competent  for  the  or- 
der to  make  outstanding  certificates  of  membership  subject 
to  laws  created  by  its  governing  body  subsequent  to  the  issu- 
ance thereof,  the  law  invoked  by  appellant  was  not  intended 
to  affect  members  circumstanced  as  Eichter  was;  that  it  was 
aimed  at  persons  entering  into  the  business  of  selling  intoxi- 
cating liquor  as  a  beverage  who  were  not  so  engaged  at  the 
time  of  the  passage  of  the  law,  or  had  not  theretofore  during 
their  membership  been  in  such  business;  that  persons  who 
had  been  in  such  business  during  their  membership  and  prior 
to  the  passage  of  such  law  were  permitted  to  *^  continue 
therein  or  go  out  of  and  subsequently  re-enter  it  at  pleasure. 
The  language  of  the  law  is  as  follows:  "Any  member  of  the 
order  who  shall  after  August  1,  1893,  enter  into  the  business 
of  selling  by  retail,  of  intoxicating  beverages,  shall  be  expelled 
from  the  order."  That  seems  plain.  There  is  no  uncertainty 
either  as  to  its  meaning  or  purpose;  therefore,  there  is  no 
room  for  the  application  of  rules  of  construction.  Counsel 
would  have  the  law  read  as  if  a  particular  class  of  members 
of  the  order  were  excepted  from  its  provisions.  We  can  see 
no  justification  for  ingrafting  such  an  exception  upon  a  plain 
contract  by  judicial  construction.  The  law  plainly  applied  to 
all  members  of  the  order  not  engaged  in  the  prohibited  busi- 
ness at  the  time  mentioned  therein,  and  Eichter  had  not  been 
so  engaged  for  some  nine  years. 

It  follows  that  Eichter,  at  the  time  of  his  death,  was  a  mem- 
ber of  defendant  order  and  in  good  standing,  so  far  as  any 
affirmative  action  on  its  part  indicates  to  the  contrary,  but 
was  nevertheless  guilty  of  having  violated  one  of  its  laws  for 
which  his  expulsion  from  the  order  was  expressly  required 
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upon  proper  proceedings  being  had  for  that  purpose.  No  dis- 
cretion rested  with  the  governing  body  of  the  order  having 
jurisdiction  of  the  matter  to  expel  or  not  to  expel  him.  Upon 
the  subject  being  presented  for  action  in  the  manner  provided 
by  the  laws  of  the  order  there  was  room  for  action  in  but  one 
way.  Counsel  for  respondent  contends  that  regardless  of 
that,  affirmative  action  by  the  order  in  the  lifetime  of  Eichtor 
was  essential  to  forfeit  the  rights  of  the  beneficiary  under 
the  insurance  certificate;  that  Richter  was  a  member  of  the 
order  when  he  died,  and  presumably  in  good  standing;  that 
the  contrary  could  not  be  legitimately  shown  otherwise  than 
by  the  records  of  the  order;  that  death  ended  the  power  of  the 
order  to  take  such  action,  and  that  thereby  the  rights  of  the 
beneficiary  became  fixed.  So  far  as  the  rights  of  the  benefi- 
ciary depend  on  mere  membership  *®^  of  Richter  in  the  or- 
der, counsel's  position  is  unquestionably  sound.  Under  the 
insurance  contract  expulsion  could  not  take  place  except  upon 
notice  and  hearing  in  the  manner  provided  in  the  by-laws. 
Obviously,  since  such  proceedings  were  impossible  after  the 
death  of  the  assured,  the  termination  of  his  membership  nunc 
pro  tunc  was  impossible.  Courts  have  frequently  held  under 
similar  contracts  that  the  status  of  a  member  cannot  be  shown 
80  as  to  avoid  liability  on  the  certificate  or  policy  of  insurance 
after  his  death  otherwise  than  by  showing  by  the  records  of 
the  order  that  appropriate  proceedings  were  had  by  it  during 
his  lifetime:  Olmstead  v.  Farmers'  Mut.  P.  Ins,  Co.,  50  Mich, 
200,  15  N.  W.  83 ;  Baker  v.  Citizens'  Mut.  F.  Ins.  Co.,  51  Mich. 
243,  16  N.  W.  391. 

But  appellant's  counsel  contends  that  the  by-law  exempting 
it  from  all  liability  upon  the  certificate  in  case  of  any  vio- 
lation by  the  member  to  whom  it  was  issued  of  any  law  of  the 
order  is  self -executing ;  that  while  social  benefits  in  the  order 
depended  upon  membership  therein,  the  liability  of  the  bene- 
ficiary named  in  the  certificate  depended  upon  both  member- 
ship of  the  assured  in  good  standing  at  the  time  of  his  death 
and  freedom  of  any  violation  by  him  of  the  laws  of  the  order. 
That  contention  has  not  been  satisfactorily  answered  by  re- 
sipondent's  counsel,  either  by  argument  or  by  authority. 

Whether  Richter's  transgression  of  the  law  of  the  order 
ipso  facto  terminated  all  liability  under  his  certificate  of 
membership  depends  entirely  upon  whether  that  is  what  the 
parties  to  the  insurance  contract  agreed  to:  Freckman  v.  Su- 
preme Council  R.  A.,  96  Wis.  133,  70  N.  W.  1113;  Niblack  on 
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Benefit  Societies,  2d  ed.,  sec.  289,  In  disposing  of  questions 
of  this  kind  courts  must  not  lose  sight  of  the  fact  that  they  do 
not  make  insurance  contracts  for  parties,  and  that  in  dealing 
with  such  a  contract  their  duty  is  the  same  as  when  dealing 
with  any  other  contract;  that  they  must  determine  the  inten- 
tion of  parties  from  the  words  such  parties  chose  to  use  to  ex- 
press 2*''  such  intention,  and  give  effect  thereto  so  far  as  the 
judicial  reading  does  not  violate  any  rule  of  language  or  of 
law;  that  courts  have  no  right  to  depart  from  that  line  by 
twisting  words  out  of  their  natural  and  sensible  meaning  for 
the  purpose  of  saving  anyone  from  the  consequences  of  what 
may  seem  to  be  a  harsh  stipulation.  So  it  is  useless  to  refer 
to  cases  as  ruling  the  question  under  consideration  or  as  bear- 
ing thereon  in  which  the  contracts  considered  were  essentially^ 
different  from  the  one  before  us. 

The  learned  counsel  for  respondent  seem  not  to  reply  at 
all  in  their  printed  brief  to  the  contention  that  liability  under 
the  certificate  was  terminated  by  a  violation  of  the  law  of  the 
order,  except  by  pointing  to  the  language  which  shows  that 
affirmative  action  on  the  part  of  the  order  was  necessary  to 
terminate  membership,  paying  little  or  no  regard  to  the  idea 
that  the  contract  expressly  provided  for  a  forfeiture  of  all 
liability  under  the  insurance  feature  of  the  membership,  with- 
out necessary  loss  of  social  benefits,  by  actual  suspension  or 
expulsion  therefrom.  The  exact  wording  of  the  provision  of 
the  certificate  which  seems  to  apply  is  as  follows:  "No  liabil- 
ity for  the  payment  of  any  money  from  this  fund  shall  arise 
by  virtue  of  any  beneficiary  certificate  or  certificate  of  mem- 
bership, or  otherwise,  unless  the  member  of  the  order  named 
in  such  certificate  shall,  in  every  particular,  while  a  member 
of  the  order,  comply  with  all  the  laws,  rules,  and  requirements 
thereof;  and  shall,  at  the  time  of  death,  be  a  member  of  said 
order  in  good  standing." 

That  law  was,  in  effect,  embraced  in  the  certificate  of  mem- 
bership in  the  following  language :  "This  certificate  is  issued 
upon  the  express  condition  that  Emil  Richter  shall  in  every 
particular,  while  a  member  of  said  order,  comply  with  all  the 
laws,  rules,  and  requirements  thereof." 

When  we  consider  the  quoted  by-law  in  connection  with  the 
language  of  the  certificate  and  the  following  language  ****  in 
the  application  for  membership,  "T  agree  that  compliance  on 
my  part  with  all  the  laws,  regulations,  and  requirements  which 
are  or  mav  be  hereafter  ennrtod  by  said  order  is  the  exprosa 

Am    St.   Rep.,  Vol.  LXXXVII-55 


"866  American  State  Reports,  Vol.  87.    [Wisconsin, 

condition  upon  which  I  am  entitled  to  participation  in  the 
beneficiary  fund  and  to  have  and  enjoy  all  the  other  benefits 
and  privileges  of  said  order,"  we  have  a  contract  about  as  plain 
as  language  can  express  it,  under  which  noncompliance  with  any 
law  of  the  order  ipso  facto  terminated  all  liability  thereunder. 
In  most,  if  not  all,  of  the  cases  where  the  contract  considered 
provided  that  nonpayment  of  dues  or  any  violation  of  any 
other  requirement  of  the  order  should  terminate  the  trans- 
gressor's membership  or  his  right  to  participate  in  the  in- 
surance fund  of  the  order,  it  was  held  that  the  provision  was 
self-executing,  requiring  no  affirmative  action  of  the  order  to 
terminate  its  liability.  In  all  of  such  cases  there  were  laws 
of  the  order  also,  as  in  this  case,  providing  for  a  trial  of  the 
guilty  member  and  his  punishment  by  suspension  or  expulsion 
or  in  some  other  way.  The  fact  in  that  regard  was  not  the 
turning  point,  but  the  question  of  whether  the  contract  of 
insurance  provided  for  its  termination  solely  by  the  act  of 
the  assured. 

In  High  Court  I.  0.  F.  v.  Zak,  136  111.  185,  29  Am.  St.  Rep. 
318,  26  N".  E.  593,  the  certificate  considered  contained  this 
provision :  "This  certificate  is  issued  ....  upon  condition 
that  the  said  member  complies  ....  with  the  laws,  rules. 
And  regulations  now  governing  said  order  or  that  may  here- 
after be  enacted  by  the  high  court.  These  conditions  being 
complied  with  the  said  high  court  ....  hereby  promises, 
....  provided  that  said  member  is  in  good  standing  in  this 
order  at  the  time  of  his  death." 

The  constitution  of  the  order  defined  what  should  consti- 
tute a  member  thereof  in  good  standing,  and  in  close  con- 
nection therewith  provided  that  any  member  not  coming  up 
to  the  constitutional  standard,  "upon  due  trial  and  conviction 
thereof,  shall  be  reprimanded,  suspended,  dropped,  or  expelled 
as  the  court  or  other  lawful  authority  may  ^^^  determine." 
The  court  held  that,  looking  to  all  the  provisions  of  the  in- 
surance contract,  it  provided  that  good  standing  should  be  the 
test  of  the  right  to  the  benefits  under  the  insurance  certifi- 
cate, and  that  no  penalty  could  be  visited  upon  a  member  for 
any  violation  of  its  laws  save  upon  trial  and  conviction  by  the 
law  department  of  the  order;  hence,  that  while  good  standing 
was  a  requisite  to  liability  upon  the  certificate  of  membership, 
the  only  proof  admissible  to  overcome  the  presumption  in 
favor  of  such  standing  was  some  proper  corporate  action  of  the 
order  had  during  the  life  of  the  member  whose  conduct  was 
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in  question.  At  the  same  time  the  court  was  careful  not  to 
impair  the  force  of  the  decision  in  Supreme  Council  v.  Curd 
111  111.  284,  where  a  contract  substantially  the  same  as  the  one 
before  us  was  considered  and  it  was  held  that  a  violation  of 
the  law  of  the  order  ipso  facto  terminated  its  liability  to  the 
"beneficiary  of  the  transgressor.  The  court  said:  "The  Curd 
case  is  distinguishable  from  the  case  at  bar  because  in  that 
case  the  assured  in  his  application  for  membership  not  only 
agreed  that  compliance  with  the  laws  and  regulations  of  the 
society  should  be  necessary  to  entitle  him  to  participate  in  the 
fund,  but  in  addition  thereto  also  agreed  that  violation  of  his 
pledge  of  total  abstinence,  or  suspension  or  expulsion  for  a 
violation  of  any  of  the  laws  should  operate  as  a  forfeiture  of 
his  right  to  the  fund,  because  the  certificate  in  the  Curd  case 
recited  that  it  was  issued  to  the  beneficiary  upon  the  express 
condition  that  he  should  faithfully  maintain  his  pledge  of 
total  abstinence  and  comply  with  all  the  laws,  rules,  and  regu- 
lations." 

It  will  be  readily  noticed,  that  the  contract  in  the  Curd 
case  was  not  as  strong  in  favor  of  the  order  as  the  one  before 
us,  and,  turning  to  the  opinion  of  the  Illinois  court  in  such 
case,  we  observe  that  it  was  there  pointed  out,  and  the  de- 
cision turned  on  the  fact,  that  loss  of  membership  by  the  af- 
firmative action  of  the  society  and  violation  of  the  contract  of 
insurance  were  by  its  terms  made  independent  ^^^  grounds  of 
forfeiture  of  the  right  to  participate  in  the  beneficiary  fund 
of  the  society.  The  court  said:  "The  words  'shall  faithfully 
maintain  his  pledge  of  total  abstinence  and  comply  with  all 
the  laws,  rules,  regulations,  and  requirements  of  said  order,* 
are  used  conjunctively,  and  all  these  requirements  are  necessary 
to  be  observed  to  entitle  the  beneficiary  to  recover  upon  the 
certificate,  and  so  it  must  follow  that  the  omission  of  either 
will  bar  a  recovery.  But  the  certificate  proceeds,  after  the 
language  quoted :  *And  in  case  he  is  in  good  standing  at  the 
time  of  his  decease,  then  the  person  or  persons  hereinafter 
named  shall  be  entitled,*  etc.,  and  the  argument  upon  behalf 
of  the  defendant  in  error  assumes  that  these  words  arc  equiv- 
alent to  saying  that  if  he  is  not  tried  and  convicted  of  violatinj^ 

his  pledge,  etc Had  it  been  designed  to  make  trial  and 

conviction  a  condition  precedent  to  forfeiture,  we  must  pre- 
sume that  it  would  have  been  so  said ;  but  nowhere  is  language 

used  that  can  fairly  be  construed  to  mean  this The 

violation  of  this  pledge  is  cause  for  expulsion  ....  and  it 
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is  also  a  cause  for  forfeiture  of  rights  and  benefite  under  the 
certificate.** 

That  case  waa  followed  by  High  Court  I.  0.  F.  v.  Zak,  when 
it  was  first  heard  on  appeal  (35  111.  App.  613),  as  well  as  when 
it  was  subsequently  heard  in  the  supreme  court.  The  appel- 
late court  said:  "It  needs  no  conviction  or  expulsion  by  the 
lodge  in  such  a  case  to  bar  the  claim  on  the  certificate,  be- 
cause, by  its  terms,  proof  of  breach  of  the  specific  condition 
upon  which  it  was  issued,  ipso  facto,  forfeited  all  claim  under 
it.'*  To  the  same  effect  are  Supreme  Council  v,  Moersch- 
baecher,  88  111.  App.  89;  Hogins  v.  Supreme  Council  C.  of  R. 
C,  76  Cal.  109,  9  Am.  St.  Rep.  173,  18  Pac.  125;  McMurray 
V.  Supreme  Court  K.  of  H.,  20  Fed.  107. 

It  seems  clear  that  effect  must  be  given  to  the  plain  terms 
of  the  insurance  contract,  that  proof  of  a  violation  of  its  pro- 
visions is  a  defense  to  any  action  to  recover  thereon.  Such 
provision  is  as  clearly  self-executing  as  are  those  frequently 
met  with  which  provide  that  if  a  member  fails  to  pay  any 
assessment  upon  his  membership,  made  in  accordance  ^* 
with  the  insurance  contract,  he  shall  from  the  time  of  such 
failure  stand  suspended  and  no  longer  a  member  of  the  order. 
The  one  says  compliance  with  all  the  laws,  rules,  and  regula- 
tions of  the  order  is  a  condition  precedent  to  any  liability 
thereon;  the  other,  that  payment  of  dues  according  to  the 
contract  is  a  condition  precedent  to  the  continuance  of  the 
membership. 

No  suggestion  has  been  made  which  from  any  standpoint 
reasonably  supports  a  contrary  view  to  that  above  expressed, 
except  that  the  law  adopted  by  appellant  merely  required  the 
expulsion  of  members  as  a  penalty  for  entering  into  the  busi- 
ness of  selling  intoxicating  liquor  as  a  beverage,  and  need  not 
■necessarily  be  construed  as  prohibiting  members  from  entering 
into  such  business,  and  that  therefore  the  promise  of  Richter 
that  he  would  obey  all  the  laws,  rules  and  requirements  of  the 
order  as  a  condition  precedent  to  liability  to  his  beneficiary 
does  not  necessarily  include  a  promise  not  to  enter  into  the 
business  mentioned  in  the  law.  We  are  not  inclined  to  treat 
that  suggestion  as  unworthy  of  consideration.  The  by-law  did 
not  expressly  prohibit  members  from  entering  into  the  business 
of  vending  intoxicating  liquors.  However,  it  seems  that  no 
more  strict  rules  of  construction  should  be  applied  to  it  than 
are  ordinarily  applied  to  penal  statutes,  and  we  may  venture 
safely  to  say  that  such  statutes  are  generally  held  by  necessary 
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implication  to  prohibit  those  things  that  are  made  punish- 
able by  them;  that  such  implied  prohibition  exists  in  all  cases 
where  the  purpose  of  the  law  is  to  make  the  act  punishable 
against  which  it  is  directed:  Lewis  v.  "Welch,  14  N.  H.  294; 
Bancroft  v.  Dumas,  21  Vt.  456;  Hallett  v.  Novion,  14  Johns. 
273;  Mitchell  v.  Smith,  1  Binn.  110,  2  Am.  Dec.  417.  In 
1  Parsons  on  Contracts,  eighth  edition,  458,  it  is  said  that 
Sir  James  Mansfield  established  a  more  reasonable  rule  than 
had  theretofore  existed  in  England,  to  the  effect  that  in  all 
cases  where  a  statute  provides  a  penalty  for  an  act,  that  is  a 
*®^  prohibition  of  the  act,  and  that  such  "has  always  been 
prevailing,  if  not  the  uncontradicted,  rule  of  law  on  this  sub- 
ject in  this  country.'* 

We  must  hold  that  Eichter's  violation  of  the  law  of  the 
appellant  order  on  the  subject  of  entering  into  the  business 
of  selling  intoxicating  liquors  forfeited  all  benefits  under 
his  certificate  of  membership,  and  that  the  circuit  court  should 
have  rendered  judgment  in  favor  of  appellant. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  directions  to  enter  judg- 
ment dismissing  the    complaint  with  costs. 

Benefit  Society— Change  of  By-laws.— On  the  effect  of  changes 
In  the  by-laws  of  beneficial  associations  as  to  pre-existing  members, 
see  the  monographic  note  to  Strauss  v.  Mutual  Reserve  Assn.,  83 
Am.   St.   Rep.  706-720. 

Benefit  Society— Expulsion  of  Member.- No  member  of  an  asso- 
ciation can  be  expelled,  unless  for  the  violation  of  some  provision 
of  the  law  of  the  association  creating  the  offense  charged  and 
prescribing  expulsion  as  the  penalty:  Grand  Grove  etc.  v.  Gari- 
baldi Grove,  130  Cal.  116,  80  Am.  St.  Rep.  80,  62  Pac.  486.  A 
society  cannot  affect  a  member's  rights  to  sick  benefits  by  expelllngf 
Him  on  the  theory  that  his  claim  is  fraudulent:  Wuerthner  v. 
Workingmen's  Ben.  Soc,  121  Mich.  90,  80  Am.  St.  Rep.  484,  79 
N.  W.  921.  A  member  may  recover  upon  a  certificate  of  Insur- 
ance, where  he  has  not  been  convicted  in  accordance  with  the 
rules  of  the  society,  nor  under  general  principles  of  law,  as  his 
membership  still  continues:  Supreme  Lodge  etc.  v.  Eskholme,  59 
N.  J.  L.  255,  59  Am.  St.  Rep.  609,  35  Atl.  1055.  And  an  action 
may  be  maintained  by  a  beneficiary,  where  void  proceedings  wore 
had  in  the  member's  lifetime  for  his  expulsion,  although  the  order 
would  not  recognize  the  member's  right  to  pay  assessments  or  bis 
connection  with  the  association:  Byram  v.  Sovereign  Camp  etc., 
108  Iowa,  430,  75  Am.  St.  Rep.  265,  79  N.  W.  144.  See.  ftirther, 
the  monographic  note  to  Lake  v.  Minnesota  etc.  Assn.,  52  Am.  St 
Rep.  576,  577.  The  duty  of  an  expelled  member  to  exhaust  by 
appeal,  or  otherwise,  all  the  remedies  within  the  organization 
arises  only  when  the  association  is  acting  strictly  within  Ite  pow- 
ers: Supreme  T^odge  etc.  v.  Eskholme.  59  N.  .1.  L.  256,  59  Am. 
St  Rep.  609,  35  Atl.  105.  See,  in  this  connection,  Byram  v.  Sov- 
ereign Camp  etc.,  108  Iowa,  430,  7  Am  St  Rep.  265,  108  N.  W. 
430. 


87Q  American  Statb  Reports,  Vol.  87.    [Wisconsin, 


ANDREWS  V.  ROBERTSON. 
[Ill  Wis.  334,  87  N.  W.  190.] 

PAROL  EVIDENCE  IS  ADMISSIBLE  TO  PROVE  THAT 
THE  WORD  "DUEBILL,"  contained  In  a  receipt,  referred  to  a 
promissory  note  on  which  the  action  was  brought,    (p.  871.) 

NOTICE  IS  IMPUTED  TO  A  PRINCIPAL  of  what  his 
agent  did  within  the  actual  or  apparent  scope  of  his  agency,  (p. 
871.) 

A  PRINCIPAL  RATIFIES  THE  TRANSACTIONS  OP  HIS 
AGENT  If,  having  knowledge  of  the  facts,  he  Insists  on  retaining 
the  benefit  of  the  transaction.  If  a  principal  does  not  Intend  to 
ratify  the  unauthorized  act  of  his  agent,  he  must,  upon  receiving 
knowledge  of  the  transaction,  repudiate  It,  and  offer  to  return 
anything  received  In  consideration  of  It    (p.  S71.) 

NEGOTIABLE  INSTRUMENTS.— A  PURCHASER)  OF  A 
NEGOTIABLE  INSTRUMENT  FROM  A  BONA  FIDE  HOLDER 
may  generally  recover,  notwithstanding  the  knowledge  by  such 
purchaser  of  facts  which,  if  known  to  the  Innocent  holder,  would 
have  defeated  his  recovery,    (p.  871.) 

NEGOTIABLE  INSTRUMENTS— PURCHASE  OF  BY  THE 
ORIGINAL  PAYEE  FROM  A  BONA  FIDE  HOLDER.— If  the 
original  payee  of  a  negotiable  Instrument  transfers  It  to  a  bona 
fide  holder,  by  whom  It  might  be  asserted  notwithstanding  the 
defenses  of  which  the  original  payee  had  knowledge,  the  latter, 
on  repurchasing  It,  does  not  succeed  to  the  rights  of  the  Innocent 
holder,  but  is  subject  to  all  defenses  which  might  have  been  as- 
serted against  him  If  he  had  never  made  any  transfer,    (p.  872,) 

Action  by  plaintiffs,  who  are  agents  of  the  Equitable  Life 
Insurance  Society,  on  a  promissory  note  delivered  to  one 
Forsting,  agent  of  the  plaintiffs,  in  payment  of  two  insurance 
bonds  issued  by  that  society.  The  defense  was  that  the  bonds 
were  issued  and  the  note  given  subject  to  an  agreement  with 
Forsting  that  the  defendant  might,  within  thirty  days,  return 
the  bonds  and  receive  back  his  note,  that  the  defendant  made 
an  election  to  return  within  the  time  specified,  informed  plain- 
tiffs thereof,  and  offered  to  return  the  bonds,  and  asked  for 
the  surrender  of  the  note.  The  evidence  tended  to  show  that 
the  defendant  dealt  with  Forsting,  believing  him  to  be  the 
agent  of  the  plaintiffs,  and  received  from  him  a  receipt  as 
follows :  "Received  from  D.  H.  Robertson  note  for  six  hundred 
dollars  balance  due  on  bonds  Nos.  B836,811  and  851,882.  It 
is  understood  and  agreed  that  should  the  a;bove-numbered 
bonds  be  returned  not  accepted  within  thirty  days,  due  bill 
will  be  returned  to  D.  H.  Robertson."  Evidence  was  offered, 
but  excluded  by  the  court  on  the  objection  of  the  plaintiffs,. 
that  the  word  "duebiir*  as  used  in  the  receipt  referred  to  the 
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note  sued  upon.  The  evidence  also  tended  to  prove  that 
the  plaintiffs  did  not  know  of  the  agreement  between  the  de- 
fendant and  their  agent  until  after  they  sold  the  note,  and  that, 
upon  being  informed  of  defendant's  claim,  they  repurchased 
the  note  of  their  indorsee  before  its  maturity.  Verdict  and 
judgment  for  the  defendant  and  the  plaintiffs  appealed. 

Bashford,  Aylward  &  Spensley,  for  the  appellants. 

H.  W.  Chynoweth,  for  the  respondent. 

*^^  MARSHALL,  J.  The  view  we  take  of  this  case  renders 
it  unnecessary  to  consider  the  question  of  whether  the  instru- 
ment sued  on  ever  became  the  promissory  note  of  respondent. 
Conceding  that  it  did,  it  is  not  enforceable  in  the  hands  of 
plaintiffs  if  the  condition  on  which  it  was  delivered  to  their 
agent,  Forsting,  is  binding  upon  them,  upon  the  ground  that 
they  are  not  bona  fide  holders  of  the  paper.  What  that  con- 
dition was  is  too  clear  for  controversy.  It  was  competent  to 
show  that  the  word  "duebill,"  found  in  ^^"^  the  receipt  given 
by  Forsting,  referred  to  the  note,  upon  the  plainest  principles 
of  evidence;  so.there  can  be  no  question  but  that  the  delivery 
of  the  note  was  made  upon  condition  that  if  respondent  elected 
to  and  did  return  the  bonds  as  not  satisfactory,  within  thirty 
days,  it  should  be  delivered  back  to  him. 

It  is  said  appellants  became  the  bona  fide  holders  of  the 
note  because  they  paid  full  value  therefor  to  their  principal 
without  notice  of  the  condition  upon  which  it  was  taken  for 
them  by  Forsting.  True  they  did  not  have  actual  notice  of 
such  condition,  but  by  well-settled  principles  of  law  they  had 
constructive  notice,  if  what  Forsting  did  was  within  the 
actual  or  apparent  scope  of  his  agency;  and  if  it  was  not, 
they  are  chargeable  just  the  same  and  are  bound  accordingly, 
because  they  insisted  on  reaping  the  benefit  of  his  transaction 
after  having  knowledge  of  the  facts.  Upon  receiving  such 
knowledge,  if  they  did  not  intend  to  ratify  such  transaction^ 
they  should  have  promptly  repudiated  it  and  offered  to  return 
the  note:  McDermott  v.  Jackson,  97  Wis.  64,  72  N.  W.  375; 
Wilson  V.  Groelle,  83  Wis.  530,  53  N.  W.  900;  Perkins  v. 
Boothby,  71  Me.  91 ;  First  Nat.  Bank  v.  Oberne,  121  111.  25,  7 
N.  E.  85 ;  Mechem  on  Agency,  sec.  167. 

The  further  claim  is  made  that  plaintiffs  are  bona  fide 
holders  of  the  paper  because  they  purchased  it  from  their 
indorsee,  who  was  an  innocent  holder  thereof,  paying  full 
value  therefor,  and  that  the  trial  court  erred  in  refusing  to 
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permit  proof  of  such  repurchase  for  value.  In  that,  they 
invoke  the  familiar  common-law  rule,  which  has  recently  heen 
added  to  the  statute  law  of  the  state  (Laws  1899,  c.  356,  sec. 
1676 — 28)  that  the  holder  of  commercial  paper  may  recover 
on  the  strength  of  the  title  of  a  precedent  innocent  holder, 
regardless  of  knowledge  on  his  part  of  fraud  which  would 
defeat  it  in  the  hands  of  the  payee  named  therein :  Verbeck  v. 
Scott,  71  Wis.  59,  64,  36  N.  W.  600.  That  rule  is  stated  in 
the  books,  particularly  in  judicial  opinions,  generally  in  such 
a  338  ^ay  as  to  lead  one  astray  who  is  not  familiar  with  the 
law  on  the  subject,  as  to  the  extent  of  its  application.  It  is 
not  a  universal  rule.  It  does  not  apply  to  a  case  like  this, 
where  the  payee  of  the  paper,  being  so  circumstanced  at  the 
start  that  he  cannot  recover  thereon,  transfers  it  to  an  inno- 
cent third  party  for  value  and  subsequently  purchases  it  back 
for  value.  Under  such  circumstances  the  payee  cannot  lean 
for  support  on  the  innocence  of  his  vendee.  His  position  is 
the  same  when  he  comes  into  possession  of  the  paper  the 
second  time  as  when  he  first  possessed  it.  One  would  say 
that  must  be  the  law  without  reference  to  authority;  other- 
wise a  person  might  become  possessed  of  a  promissory  note 
of  another  by  the  grossest  of  frauds,  and  by  selling  it  to  an 
innocent  third  person  for  value  and  subsequently  repurchasing 
it  enforce  the  same  against  the  maker.  The  law  contains  no 
fiuch  open  door  as  that  for  the  successful  perpetration  of 
fraud:  Tod  v.  Wick,  36  Ohio  St.  370;  Sawyer  v.  Wiswell,  9 
Allen,  39;  Kost  v.  Bender,  25  Mich.  518;  Vorce  v.  Rosenbery, 
12  Neb.  448,  11  N.  W.  879 ;  Chariton  Plow  Co.  v.  Davidson, 
16  Neb.  374,  20  N.  W.  256;  Camp  v.  Sturdevant,  16  Neb.  693, 
21  N.  W.  449.  We  are  unable  to  find  that  the  rule  contended 
for  by  appellants  has  ever  been  applied  to  a  case  like  this.  If 
authority  to  that  effect  could  be  found,  we  would  be  com- 
pelled to  reject  it  as  out  of  harmony  with  the  settled  law 
on  the  subject  and  contrary  to  every  principle  of  justice  upon 
which  the  law  is  founded. 

By   the    Court.    The    judgment    of    the    circuit   court    is 
affirmed. 


Ratification  of  Agent's  Acts.— Accepting  and  retaining  the  bene- 
fits of  an  unauthorized  contract  of  an  agent,  with  full  knowledge, 
constitutes  ratification:  Guliclc  v.  Grover,  33  N.  J.  L.  463,  97  Am. 
Dec.  728;  Despatch  Line  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 
Am.  Dec.  208:  Eastman  v.  Provident  etc.  Assn.,  65  N.  H.  176,  23 
Am,  St.  Rep.  29,  18  Atl.  745.    An  unauthorized  act  may  be  ratified 
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by  implication  if  the  principal  does  not  repudiate  it  as  soon  as 
fully  informed.  It  Is  his  duty,  then,  to  repudiate  the  act:  Ward 
V.  Williams,  26  111.  447,  79  Am.  Dec.  385,  and  note. 

Bills  and  Notes.— Whenever  negotiable  paper  has  passed  into 
the  hands  of  a  party  unaffected  by  previous  infirmities,  its  char- 
acter as  an  available  security  is  established.  The  holder  can 
transfer  it  to  others  with  lilie  immunity  though  they  have  notice 
of  defenses  that  may  have  existed  between  antecedent  parties: 
Herman  v.  Gunter,  83  Tex.  0(>,  29  Am.  St.  Kep.  (J32,  18  S.  W. 
428;  monographic  note  to  Bedell  v.  Herring,  11  Am.  St  Rep.  322; 
823. 


HYLAND  V.  EOE. 

[Ill  Wis.  361,  87  N.  W.  252.] 

BANKING.— AN  OFFICER  OR  AGENT  OP  A  BANK  WHO 
RECEIVES  A  DEPOSIT  IN  DISOBEDIENCE  OF  A  STATUTE 
and  neglects  to  perform  a  duty  imposed  thereby  is  personally 
liable  for  all  damages  resulting  proximately  from  such  disobedi- 
ence or  neglect,     (p.  874.) 

BANKING.— AN  ACCEPTANCE  OF  A  DEPOSIT  BY  A 
BANK  WHICH  IS  INSOLVENT,  and  therefore  by  a  statute  for- 
bidden to  continue  in  business,  constitutes  such  fraud  as  entitles 
the  depositor  to  reclaim  his  money.  Such  bank  cannot  honestly 
continue  in  business  and  receive  the  money  of  its  customers,  (p. 
674.) 

BANKING.— A  DEPOSIT  OF  MONEY  DOES  NOT  VEST 
THE  TITLE  THERETO  IN  THE  BANK  and  convert  the  de- 
positor into  a  general  creditor,  if  it  is  at  the  time  insolvent, 
and  for  that  cause  forbidden  by  a  statute  of  the  state  to  receive 
deposits.  The  depositor  may  elect  to  rescind  the  transaction  and 
recover  his  money,     (pp.  876,  877.) 

BANK,  INSOLVENT— IDENTIFICATION  OF  DEPOSIT 
FOR  THE  PURPOSE  OF  RECOVERY.— If  the  holder  of  a  check 
deposits  it  in  a  bank  which,  because  of  its  insolvency,  has  no 
right  to  do  business,  and  receives  a  portion  thereof  in  cash  and 
the  balance  in  a  certificate  of  deposit,  and  the  receiving  bank 
transmits  the  check  to  a  drawing  bank  for  payment,  but  it,  to 
the  extent  of  the  sum  named  in  the  certificate  of  deposit,  re- 
mains unpaid  until  after  the  insolvent  bank  closes  Its  doors  nnd 
has  passed  into  the  hands  of  a  receiver,  such  balance  remains 
capable  of  identification,  and,  if  subsequently  paid  to  the  receiver, 
may  be  recovered  from  him  by  the  depositor  on  surrender  of  the 
certificate  of  deposit    (pp.  877,  878.) 

RESCISSION,  WHEN  OFFER  TO  RETURN  NECESSARY. 
One  who  deposits  a  check  in  an  Insolvent  bank.  rec<vlvlng  a  part 
of  the  amount  In  money  and  the  balance  in  a  eertiflcnte  of  deposit 
and  who  wishes  to  rescind  because  of  such  Insolvency,  need  not 
offer  to  return  the  amount  actually  received,  where  he  seeks  to 
recover  the  balance  only.    (p.  878.) 

RESCISSION  PENDING  OFFER  TO  RETURN.-In  a  pro- 
ceeding equitable  in   Its  nature  to  recover  moneys  deposited  In 
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an  Insolvent  bank  for  which  the  depositor  received  a  certlflcnto 
of  deposit,  a  demurrer  is  properly  sustained,  if  there  is  no  allega- 
tion of  an  offer  to  surrender  such  certificate,    (p.  878.) 

Petition  for  an  order  directing  the  receiver  of  the  Bane 
County  Bank  to  pay  petitioner  certain  funds.  In  June,  1899, 
he  held  a  check  drawn  by  Q.  F.  Tallard  on  the  Tobacco  Ex- 
change Bank  for  twelve  hundred  and  eighty-four  dollars  and 
ten  cents  and  delivered  it  to  the  president  of  the  Dane  County 
Bank,  receiving  a  certificate  for  one  thousand  dollars  and  the 
balance  in  cash.  At  that  time  the  bank  was  insolvent  and  was 
known  to  be  so  by  its  president.  On  the  following  day  it 
closed  its  doors  and  a  receiver  was  appointed.  On  the  next 
day  the  Tobacco  Exchange  Bank  placed  two  hundred  and 
eighty-four  dollars  and  ten  cents  to  the  credit  of  the  Dane 
County  Bank,  but  the  remainder  of  the  check  was  held  till 
November,  1899,  and  then  paid  to  the  receiver.  To  a  petition 
disclosing  these  facts  the  court  sustained  a  demurrer.  The 
petitioner  appealed. 

Sanborn,  Luse  &  Powell,  for  the  appellant. 

Olin  &  Butler,  for  the  respondent. 

»**  BARDEEN,  J.  The  first  point  made  against  the 
sufficiency  of  the  petition  is  that  there  is  no  sufficient  averment 
of  fraud  to  authorize  a  rescission  of  the  transaction.  The 
facts  show  that  the  bank  was  a  going  concern,  and  had  been 
for  some  years  transacting  a  large  business  and  receiving  large 
sums  for  deposit ;  that  it  was  conducted  by  its  president,  0.  M. 
Turner,  who  had  the  confidence  of  the  people  in  and  about 
the  city  of  Stoughton;  that  it  was  advertised  by  said  bank 
and  its  officers  that  it  was  a  safe  banking  institution;  that 
from  time  to  time  the  claimant  had  done  business  with  the 
bank,  and  believed  that  it  was  a  safe  and  solvent  bank;  that 
at  the  time  of  said  deposit  it  was  hopelessly  insolvent,  and  had 
been  for  several  months  prior  to  that  time,  and  that  said  Turner 
knew,  and  had  good  reason  to  believe,  that  it  was  insolvent 
and  unsafe.  The  demurrer  admits  the  truth  of  these  facts. 
Section  4541  of  the  Statutes  of  1898  makes  it  a  penal  ^®* 
offense  for  an  officer  of  a  bank  to  receive  money  on  deposit 
when  he  knows,  or  has  good  reason  to  know,  that  the  bank  is 
unsafe  or  insolvent.  The  officer  or  agent  of  the  bank  who 
disobeys  the  statute  or  neglects  to  perform  the  duty  imposed 
thereby,  to  the  injury  of  a  depositor,  is  personally  liable  for 
all  damages  resulting  proximately  from  such  disobedience  or 
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neglect :  Baxter  v.  Coughlin,  70  Minn.  1,  72  IST.  W.  797.  Bank- 
ers are  held  to  a  rigid  responsibility  for  good  faith  and  honest 
dealing.  The  acceptance  of  a  deposit  by  a  bank  irretrievably 
insolvent  constitutes  such  a  fraud  as  entitles  the  depositor  to 
reclaim  his  money  if  he  brings  himself  within  the  rules  of  law 
hereinafter  to  be  mentioned.  A  bank  hopelessly  insolvent 
cannot  honestly  continue  its  business  and  receive  the  money  of 
its  customers;  and,  although  there  may  be  no  intent  to  cheat 
and  defraud  a  particular  customer,  it  "will  be  held  to  have 
intended  the  inevitable  consequence  of  its  act,  which  is  to  cheat 
and  defraud  all  persons  whose  money  it  receives  and  whom 
it  fails  to  pay  before  it  is  compelled  to  stop  business :  St.  Louis 
etc.  Ey.  Co.  v.  Johnson,  133  U.  S.  566,  10  Sup.  Ct.  Rep.  390. 
This  court  has  spoken  on  this  subject  in  language  too  plain 
to  be  misunderstood.  In  Baker  v.  State,  54  Wis.  368,  12  N.  W. 
12,  the  following  language  is  used:  "A  bank  implies  capital, 
and  capital  invites  confidence.  A  man  holding  himself  out 
as  a  banker  or  broker  thereby  gives  public  proclamation  that 
he  has  money,  and  property  readily  convertible  into  money, 
in  his  possession  and  subject  to  his  control,  and  for  that 
reason  he  may  be  fully  trusted.  It  requires  no  argument  to 
show  that  such  assurance  is  most  inviting  and  influential  with 
the  mass  of  the  people,  especially  with  those  unacquainted 
with  the  history  and  character  of  the  man.  With  them  the 
banker  or  broker  is  intrusted  with  money  simply  because  he 
is  a  banker  or  broker,  and  hence  supposed  to  have  surplus 
capital  as  a  standing  guaranty  of  his  agreements  and  his  integ- 
rity. For  an  insolvent  banker,  company,  or  corporation  to  con- 
tinue the  business  of  banking  is  to  hold  out  assurance  of  re- 
sponsibility and  surplus  capital  where  neither  exists.  To  do 
so  Imowingly  is  to  secure  the  confidence,  and  hence  obtain  the 
^®  money,  of  the  ignorant  and  unwary  by  an  implied  decep- 
tion. It  is  the  old  story  of  securing  the  victim  by  a  display 
of  false  colors." 

Banks  stand  upon  a  somewhat  different  footing  from  indi- 
viduals. This  difference  is  indicated  by  the  language  just 
quoted.  Moreover,  a  bank  is  prohibited  by  law  from  con- 
tinuing business  after  it  has  become  insolvent.  This  is  the 
effect  of  the  statute.  Not  so  as  to  an  individual  engaged  in 
his  private  business.  As  said  in  David  Adler  &  Sons  Co.  v. 
Thorp,  102  Wis.  70,  78  N.  W.  184,  the  individual  may  have 
"an  honest,  though  abortive,  purpose  to  continue  business/' 
though  founded  in  delusion  and  unreasonable  expectation,  and 
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yet  not  be  guilty  of  a  fraud.  In  such  a  case,  mere  knowledge 
of  insolvency,  unaccompanied  with  false  statements  or  artifices 
to  deceive  the  trusting,  is  not  considered  fraudulent.  Under 
the  statute  the  bank  has  no  right  to  continue  business  when 
its  officers  know,  or  have  good  reason  to  know,  that  it  is  un- 
safe or  insolvent.  If  it  does  continue  business,  then  the  in- 
tent to  cheat  and  defraud  whoever  deals  with  it  irresistibly 
arises.  The  dishonest  purpose  comes  from  the  knowledge  of 
the  officers,  and  extends  to  all  persons  having  dealings  with 
the  bank,  and  it  is  immaterial  whether  there  was  or  was  not  a 
distinct  intent  to  cheat  or  defraud  a  particular  customer; 
otherwise,  the  bank  might  hide  behind  the  alleged  bona  fides 
of  the  official,  and  the  very  purpose  of  the  statute  be  defeated. 

Another  reason  suggested  why  the  petition  is  insufficient 
is  that  there  is  no  sufficient  identification  of  the  proceeds  of 
the  check  to  authorize  the  relief  demanded.  Since  the  de- 
cision in  Nonotuck  Silk  Co.  v.  Flanders,  87  Wis.  237,  58  N. 
W.  383,  if  the  fund  sought  to  be  secured  has  been  disposed  of 
by  the  banker  before  the  funds  have  come  to  the  possession  of 
the  assignee  or  receiver,  or  it  has  been  so  mixed  with  other 
funds  as  to  lose  its  identity,  it  cannot  be  reclaimed :  Burnham 
V.  Earth,  89  Wis.  362 ,  62  N".  W.  96 ;  Thuemmler  v.  Barth,  89 
Wis.  381,  62  N.  W.  94;  Stevens  v.  3«t  Williams,  91  Wis.  58, 
64  X.  W.  422 ;  Dowie  v.  Humphrey,  91  Wis.  98,  64  N.  W.  315. 
Therefore,  there  can  be  no  recovery  in  this  proceeding  unless 
the  money  sought  to  be  secured  can  be  identified  as  the  pro- 
ceeds of  the  Tallard  check  with  such  certainty  as  to  bring  it 
without  the  line  of  the  decisions  cited.  The  decision  of  the  trial 
judge  was  that  when  the  check  was  deposited  the  title  passed 
to  the  bank,  and  the  claimant  then  stood  in  the  position  of  a 
general  creditor.  He  says:  "Though  the  transaction  between 
him  and  the  bank  was  in  fact  tainted  by  fraud,  yet  the  title 
to  the  money  by  him  deposited  passed  to  the  bank,  and  left 
him,  when  the  bank  closed  its  doors,  as  it  did  all  others  who 
deposited  money  within  the  period  when  the  bank  was  insol- 
vent— namely,  a  general  creditor,  to  share  pro  rata  out  of  the 
fund  realized  from  the  assets  of  the  bank." 

This  court  has  never  denied  relief  in  such  cases  on  the 
ground  that  the  title  to  the  money,  draft,  or  check  had  passed 
to  the  bank.  The  decisions  are  based  rather  upon  the  fact 
that  the  claimant  has  been  unable  to  identify  the  specific  fund 
or  thing  demanded  and  trace  it  into  the  hands  of  the  receiver 
or  assignee  of  the  estate;  that  is,  the  trust  did  not  impress 
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itself  upon  the  whole  corpus  of  the  estate,  hut  only  followed 
the  specific  thing  itself.  If  that  could  not  be  traced  and  iden- 
tified, no  relief  was  granted.  The  following  language  from  the 
opinion  in  Burnham  v.  Barth,  89  Wis.  362,  62  N.  W.  96,  seems 
to  cover  the  rule  established  in  this  state :  "Since  the  decision 
of  the  court  in  the  case  of  Nonotuck  Silk  Co.  v.  Flanders,  87 
Wis.  237,  58  K  W.  383,  and  In  re  Plankinton  Bank,  87  Wis. 
385,  58  N.  W,  784,  it  must  be  regarded  as  settled,  in  this  state 
at  least,  that,  in  order  that  the  beneficiary  or  owner  of  a  trust 
fund  may  be  able  to  regain  it  out  of  the  estate  of  a  defaulting 
and  insolvent  trustee,  he  must  be  able  to  trace  it  into,  and 
satisfactorily  identify  it  in,  the  hands  of  the  assignee  or  re- 
ceiver of  his  estate,  or  its  substitute  or  substantial  equivalent  j 
that  when  the  trust  fund  has  been  dissipated  or  so  confounded 
and  mixed  up  with  the  property  and  estate  of  the  trustee  that 
it  cannot  be  traced  or  identified,  there  remains  nothing  to  be 
the  subject  of  the  trust." 

^^^  No  doubt  the  title  of  the  check  passed  under  the  terms 
of  the  transaction  alleged,  but  that  title  was  subject  to  be  de- 
feated and  the  check  reclaimed  by  showing  fraud.  If,  while 
the  bank  had  possession  of  this  check,  Mr.  Hyland  had  de- 
manded its  return  and  offered  to  make  return  of  that  which  he 
had  received,  his  right  would  have  been  unquestionable,  con- 
ceding the  insolvency  of  the  bank.  Had  the  chock  been  turned 
over  to  the  receiver,  the  claimant's  right  would  have  been  just 
as  absolute,  for  the  receiver  would  get  no  better  title  than  the 
bank  had.  The  check  deposited  was  but  the  evidence  of  a  debt 
due  from  the  Tobacco  Exchange  Bank  to  Mr.  Hyland.  The 
proceeds  of  that  check  never  came  to  the  possession  of  the 
bank,  and  were  never  intermingled  with  its  funds.  The  fact 
that  the  bank  fraudulently  attempted  to  account  to  Hyland 
for  the  proceeds  does  not  alter  the  situation.  It  was  the 
money  due  on  that  check  that  he  was  entitled  to.  The  bank 
advanced  to  him  a  portion  thereof  in  anticipation  of  its  pay- 
ment. That  sum  was  repaid  by  draft  sent  to  the  Milwaukee 
bank.  When  the  doors  of  the  bank  closed,  there  was  the  sum 
of  one  thousand  dollars  still  in  the  hnnds  of  the  Edgorton 
bank,  which  had  not  been  paid  over.  The  bank's  claim  to  it 
was  based  upon  a  transaction  alleged  to  have  been  fraudulent. 
The  right  of  Mr.  Hyland  to  rescind  the  transaction  and  to  re- 
claim  his  money  was  absolute,  if  such  fraud  was  proven.  That 
ripht  cannot  be  defeated  by  a  mere  system  of  credits.  It  is 
oiUy  when  the  identity  of  the  fund  has  been  lost,  when  it  has 
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"been  dissipated,  or  so  confounded  and  mixed  up  with  other 
funds  that  it  cannot  ibe  traced,  that  it  cannot  be  reclaimed. 
One  thousand  dollars  of  this  specific  fund  had  never  reached 
the  vaults  of  the  defunct  bank.  While  it  was  held  by  the 
debtor,  the  real  owner  made  an  attempt  to  reclaim  it.  By  his 
request  it  was  held  by  the  debtor  for  some  months.  When  it 
was  paid  over  to  the  receiver,  it  was  not  a  payment  on  an  ac- 
count due  the  Dane  County  Bank,  but  the  payment  of  ^®  the 
unpaid  portion  of  the  Tallard  check.  It  came  to  the  hands 
of  the  receiver  as  such,  and  in  equity  must  be  deemed  to  be 
lield  by  him  subject  to  the  rights  of  Hyland  thereto.  It  seems 
to  us  that  the  identification  of  the  fund  is  complete  in  his 
hands,  and  the  right  of  the  claimant  thereto  absolute,  under 
the  rules  heretofore  stated,  provided,  of  course,  the  facts  al- 
leged are  sustained  by  proper  proof. 

What  has  been  said  is  based  upon  the  supposition  that  the 
claimant  has  placed  himself  in  position  to  command  the  aid 
of  a  court  of  equity.  This  however,  is  denied  by  the  receiver, 
who  claims  that  the  petition  is  insufficient,  because  it  contains 
no  offer  to  do  equity,  and  does  not  show  an  offer  of  rescission 
or  that  it  is  within  the  power  of  the  claimant  to  completely 
rescind  the  transaction.  Referring  again  to  the  facts,  it  ap- 
pears that  when  the  check  was  deposited  the  claimant  received 
two  hundred  and  eighty-four  dollars  and  ten  cents  in  cash 
and  a  certificate  of  deposit  for  one  thousand  dollars.  Pre- 
sumably, this  certificate  was  negotiable  paper.  The  petition 
contains  no  allegation  that  the  claimant  is  the  owner  and 
holder  thereof,  no  offer  to  return,  or  allegation  that  he  is  in 
a  position  to  return  it.  Neither  does  it  allege  any  offer  to  re- 
turn the  money  received.  The  receiver  invokes  the  well-known 
rule  that,  before  a  contract  can  be  rescinded,  the  party  claim- 
ing the  benefit  of  such  rescission  must  allege  an  offer  to  re- 
turn what  he  received,  or  a  readiness  to  return  the  same;  or, 
instead  of  such  offer,  that  he  elected  to  rescind  the  contract 
and  the  other  party  denied  his  right  to  do  so.  As  regards  the 
return,  or  offer  to  return,  the  money  received,  no  good  reason 
exists  why  it  should  be  done  or  made.  The  petition  shows 
that  the  Tobacco  Exchange  Bank  paid  the  Dane  County  Bank 
two  hundred  and  eighty-four  dollars  and  ten  cents  by  draft 
to  its  credit  at  the  Marshall  &  Ilsley  Bank  at  Milwaukee.  This 
effectually  wipes  out  that  item,  and  leaves  the  case  free  from 
any  supposed  complications  arising  therefrom.  It  would  be 
far  from  equitable  to  require  the  claimant  *''•*  to  return,  or 
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offer  to  return,  that  which  the  bank  has  already  received.  This 
does  not  in  any  way  conflict  with  the  rule  of  total  rescission. 
What  was  said  on  this  subject  in  the  recent  case  of  Ludington 
V.  Patton,  111  Wis.  208,  86  N.  W.  571-582,  sufficiently  answers 
the  contention  of  counsel  on  this  point. 

The  proceeding  is  equitable  in  its  nature,  and  the  claimant 
ought  not  to  succeed  without  a  showing  that  the  estate  in  the 
hands  of  the  receiver  will  not  suffer  beyond  the  liability 
claimed.  The  petition  simply  alleges  a  demand  on  the  re- 
ceiver for  this  one  thousand  dollars  as  the  proceeds  of  said 
check,  and  a  refusal  to  pay.  It  does  not  appear  that  this  de- 
mand upon  the  receiver  was  made  upon  a  claim  of  a  rescission 
of  the  former  transaction,  or  that  the  refusal  to  pay  was  based 
upon  a  denial  of  the  right  of  rescission,  so  as  to  bring  the 
case  within  Potter  v.  Taggart,  54  Wis.  395,  11  N.  W.  678.  Nor 
do  the  allegations  of  the  petition  bring  it  within  that  class  of 
cases  of  which  O'Dell  v.  Burnham,  61  Wis.  562,  21  N.  W.  635, 
is  a  t}'pe,  where  an  offer  to  tender  back  money  was  not  made 
before  action  brought.  In  this  case  the  plaintiff  offered  to 
do  so  in  his  complaint,  and  it  was  held  that  the  objection  that 
he  had  not  done  so  before  suit  was  not  available  after  the  mat- 
ter had  gotten  into  court.  At  most,  it  could  only  affect  the 
question  of  costs.  Nor  should  the  situation  be  confused  with 
another  class  of  cases,  where  the  willingness  or  readiness  to 
restore  is  not  alleged  in  the  complaint,  and  the  absence  of  such 
allegations  was  not  taken  advantage  of  by  demurrer.  Where 
restoration  is  a  mere  matter  of  administration  in  a  suit  that 
has  been  litigated,  the  court  can  very  easily  preserve  the  rights 
of  the  parties  by  requiring  restoration  as  a  condition  of  relief. 
But  when  the  sufficiency  of  the  pleading  is  tested  by  demurrer, 
a  stricter  rule  is  applied,  and  the  party  seeking  relief  must  af- 
firmatively show  a  readiness  and  willingness  to  do  equity  in 
order  that  his  pleading  shall  withstand  the  test.  This  is  neces- 
sary to  prevent  fruitless  trials  and  the  expense  of  useless  liti- 
gation. 3''^  The  rule  of  pleading  in  this  regard  seems  to  be 
correctly  stated  in  18  Encyclopedia  of  Pleading  and  Practice, 
829 :  "The  plaintiff  will  not  be  permitted  to  repudiate  his  con- 
tract and  still  retain  the  benefits  which  he  has  derived  from 
it;  and  his  desire  and  willingness  to  restore  what  he  has  re- 
ceived must  appear  in  the  bill  or  complaint;  otherwise  he  will 
have  no  standing  in  a  court  of  equity." 

Again  (page  831) :  'It  is  for  the  plaintiff  to  show  clearly 
that  he  can  restore  to  the  defendant  all  that  he  has  received 
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under  the  contract,  and  that  the  parties  can  be  placed  in 
statu  quo,  and  it  is  not  for  the  defendant  to  show  that  it  can- 
not be  done":  Davis  v.  Tarwater,  15  Ark.  286. 

In  Ludington  v.  Patton,  111  Wis.  208,  86  N.  W.  571,  this 
language  is  used:  "It  is  sufficient,  in  an  action  for  rescission, 
to  show  in  the  complaint  a  willingness  to  do  equity,  to  submit 
to  a  complete  rescission  so  far  as  practicable,  and  to  make 
the  defendant  good  for  what  was  received  from  him  in  such 
manner  as  the  court  may  direct":  See  Eslava  v.  Elmore,  50 
Ala.  587;  Mohawk  etc.  R.  R.  Co.  v.  Clute,  4  Paige,  38?.  In 
order  to  secure  relief  in  a  court  of  equity,  a  party  must  so 
frame  his  pleading  as  to  indicate  a  willingness  that  the  court 
may  deal  with  him  as  well  as  the  defendant  on  such  terms  as 
to  do  complete  justice.  A  failure  to  offer  to  do  equity  where 
some  affirmative  action  is  necessary  to  restore  the  former  con- 
dition or  put  the  parties  on  an  equality  renders  the  pleading 
demurrable.  The  certificate  of  deposit  was  sufficient  as  a 
foundation  for  a  claim  to  dividends.  The  receiver  was  bound 
to  protect  his  estate  against  double  claims.  The  order  of  the 
court  below  must  be  sustained  upon  the  sole  ground  that  the 
petition  is  insufficient,  in  that  it  fails  to  meet  the  rule  in  equity 
above  mentioned.  The  order  of  the  trial  court  gives  the  privi- 
lege of  amendment,  and  it  will  undoubtedly  be  an  easy  matter 
for  the  claimant  to  amend  his  petition  in  the  particulars  re- 
ferred to. 

By  the  Court.  The  order  is  affirmed,  and  the  cause  is  re- 
manded for  further  proceedings  according  to  law. 


Banking.— To  permit  a  deposit  in  a  bank  in  reliance  upon  its 
supposed  solvency  is  a  gross  fraud,  if  its  officers  Icnow  at  the 
time  of  its  insolvency.  The  depositor  is  entitled  to  reclaim  the 
deposit  or  the  proceed:  Grant  v.  Walsh,  145  N.  Y.  502,  45  Am. 
St.  Eep.  626,  40  N.  E.  209.  He  may  maintain  replevin  for  the 
money  if  it  can  be  identified:  CJorn  etc.  Bank  v.  Solicitors'  Loan 
etc.  Co.,  188  Pa.  St.  330,  68  Am.  St.  Rep.  872,  41  Atl.  536.  A  de- 
positor may  recover  from  the  directors  damages  resulting  to  him 
from  negligence  in  permitting  the  bank  to  be  held  out  to  the  pub- 
lic as  solvent,  when  it  is  insolvent:  Delano  v.  Case,  121  111.  247, 
2  Am.  St  Rep.  81,  12  N.  E.  676;  Seale  v.  Baker,  70  Tex.  283, 
8  Am.  St.  Rep.  592,  7  S.  W.  742.  But  they  are  not  personally 
liable  In  an  action  of  deceit  for  a  false  statement  of  the  financial 
condition  of  the  bank  made  under  a  statutory  requirement,  when 
the  statement  is  made  in  good  faith  upon  details  furnished  by  the 
cashier,  whose  reputation  was  good:  Utley  v.  Hill,  155  Mo.  232, 
78  Am.  St.  Rep.  569,  55  S.  W.  lOOl.  I'or  criminal  prosecutions 
for  fraudulent  banking,  see  State  v.  Elf  en  102  Iowa,  188,  63  Am. 
St.  Rep.  433,  65  N.  W.  300.  71  N.  W.  248;  State  r.  Shove,  96  Wis. 
1,  05   Am.   St   Rep.   17,   70  N.   W.   312. 
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NELSON  7.  STATE, 
till    Wis.    394,  .87    N.    W.    235.] 

MINORS,  DEALING  IN  INTOXICATING  LIQUORS  WITH, 
WHAT  IS.— If  an  adult,  accompanied  by  a  minor,  applies  to  a 
seller  of  intoxicating  liquors  for  liquor  to  be  drunk  at  his  ex- 
pense for  both  himself  and  the  minor,  and  the  dealer  thereupon 
furnishes  it  to  be  used  by  both,  he  is  guilty  of  dealing  or  ti"af- 
ficking  in  Intoxicating  liquor  with  a  minor,    (p.  883.) 

STATUTES,  PENAL,  CONSTRUCTION  OF.— Strict  con- 
struction also  permits  sensible  construction  having  in  view  the 
purpose  of  the  law  to  be  construed,  and  when  that  purpose  is 
manifest,  stWct  construction  does  not  militate  against  any  de- 
parture from  the  primary  meaning  of  words  within  the  reason- 
able scope  thereof,    (p.  883.) 

Prosecution  and  conviction  for  violating  the  statute  of  the 
state  referred  to  in  the  opinion  respecting  the  dealing  or  traf- 
ficking in  liquors  with  minors.  The  minor  and  two  adults  en- 
tered defendant's  saloon  to  obtain  intoxicating  liquors  to  be 
there  drunk.  One  of  these  adults  applied  for  drinks  for  the 
whole  party,  and  the  liquor  was  thereupon  furnished  to  and 
drunk  by  all,  including  the  minor.  The  trial  court  instructed 
the  jury  as  stated  in  the  opinion. 

G.  M.  Perry  and  J.  G.  Forbes,  for  the  plaintiff  in  error. 

The  Attorney  General  and  E.  N.  Warner,  for  the  defendant 
in  error. 

^**  MAESHALL,  J.  The  only  material  question  sufficient- 
ly presented  by  the  record  to  permit  us  to  consider  it  is,  Did 
the  trial  court  err  in  instructing  the  jury,  in  effect,  that  if  an 
adult  accompanied  by  a  minor  applies  to  a  dealer  in  intoxi- 
cating liquor  at  his  saloon  for  such  liquor,  to  be  drank  by  him 
and  his  associate  at  his  expense,  and  the  dealer  furnishes  it  for 
that  purpose,  and  it  is  drank  by  the  two,  the  adult  treating 
his  companion,  the  vendor  is  guilty  of  dealing  or  trafficking  in 
intoxicating  liquor  with  a  minor,  within  the  meaning  of  sec- 
tion 1557  of  the  Statutes  of  1898,  which  says  that  "any  keeper 
of  any  saloon  ....  for  the  sale  of  any  strong,  spirituous,  or 
malt  liquors  to  be  drank  on  the  premises,  in  any  quantity  less 
than  one  gallon,  who  shall  sell,  vend,  or  in  any  way  deal  or 
traffic  in  or  ...  .  give  away  any  spirituous,  ardent,  intoxi- 
cating or  malt  liquors  or  drinks  in  any  quantity  whatsoever  to 
or  with  a  minor  ....  shall  be  punished,"  etc.?    Counsel  for 
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plaintiff  in  error  cite  to  our  attention  authority  in  support  of 
their  assignment  of  error,  and  the  attorney  general  refers  to 
many  authorities  in  support  of  a  contrary  view.  We  do  not 
deem  it  necessary  to  review  such  authorities  at  length,  because 
the  statutes  considered  therein  are  not  as  broad  and  compre- 
hensive as  the  statute  of  this  state  upon  which  the  challenged 
instruction  was  based.  However,  a  brief  reference  to  some  of 
such  authorities  and  others  will  show  that,  as  a  rule,  courts 
have  been  inclined  to  give  such  construction  to  statutes  aimed 
at  preventing  the  use  of  intoxicating  liquors  by  minors  as  will 
fully  carry  out  the  legislative  purpose  in  that  regard  so  far  as 
reasonably  expressed,  even  though  it  requires  a  departure  from 
Ihe  literal  or  ordinary  meaning  of  words. 

»»^  In  State  v.  Freeman,  27  Vt.  520  (opinion  by  Redfield, 
O.  J,),  "furnishing*'  liquor  to  a  minor  by  a  dealer  was  held  to 
include  "giving"  liquor  to  him.  In  Dukes  v.  State,  77  Ga.  738, 
it  was  contended  that  the  word  "furnish"  contemplates  a  sale, 
hut  the  court  held  that  it  was  used  in  the  Georgia  statute  in 
its  broad  sense  and  included  giving.  In  Commonwealth  v. 
Davis,  12  Bush,  240,  the  word  "give"  was  held  to  mean,  in  its 
strict  sense,  the  bestowal  of  something  of  value  by  one  person 
upon  another  as  a  gratuity,  but  that  as  used  in  the  Kentucky 
statute  in  regard  to  giving  intoxicating  liquors  to  minors,  it 
-was  used  in  connection  vnth  the  word  "sale"  and  the  word 
~"loan"  so  as  to  include  the  other  methods  of» enabling  a  minor, 
by  the  aid  of  another,  to  procure  intoxicating  liquor.  In  that 
case  the  accused  purchased  liquor  with  money  belonging  to 
himself  and  the  minor,  and  then  delivered  part  of  the  joint 
property  to  the  minor  for  his  use.  The  court  said,  in  effect, 
that  to  give  to  the  words  of  the  statute  their  strict  primary 
signification  would  render  it  ineffective,  and  defeat  the  plain 
legislative  purpose  thereof  by  enabling  minors  to  readily  pro- 
cure intoxicating  liquor  by  using  a  purchasing  agent  to  obtain 
it  of  the  dealer  with  their  money,  and  that  such  a  result  Avas 
60  foreign  to  the  manifest  purpose  of  the  legislature  that  the 
court  would  not  adopt  a  construction  that  would  lead  to  it 
if  one  could  be  found  within  the  reasonable  scope  of  the  lan- 
guage of  the  statute  which  would  prevent  it.  To  the  same  ef- 
fect are  Walton  v.  State,  62  Ala.  197;  Topper  v.  State,  118 
Ind.  110,  20  K  E.  699;  State  v.  Scoggins,  107  N".  C.  959,  12 
S.  E.  59 ;  State  v.  Munson,  25  Ohio  St.  381.  In  the  last  case 
cited  it  was  held  that  if  an  adult,  accompanied  by  a  minor,  ap- 
plies at  the  counter  of  a  saloon  for  liquor  to  be  drank  by  him 
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and  his  associate  at  his  expense,  and  the  person  in  charge 
hands  out  the  article  applied  for  by  turning  out  a  drink  for 
each,  such  person  is  guilty  of  furnishing  liquor  to  a  minor  un- 
der the  statute  prohibiting  it;  that  though  in  a  sense  the 
adult  furnishes  the  liquor,  the  dealer,  ^^^  by  supplying  it  un- 
der the  circumstances,  in  legal  effect  furnishes  it  to  the  minor 
the  same  as  the  purchaser,  upon  the  principle  that  all  persons 
participating  in  the  commission  of  a  misdemeanor  are  princi- 
pals. In  Walton  v.  Sta;te,  62  Ala.  197,  it  was  said  that  inven- 
tions and  attempted  evasions  of  the  law  cannot  succeed  by  in- 
voking the  rule  of  strict  construction,  where  the  real  purpose 
of  the  legislature  is  plain  and  the  reasonable  meaning  of  the 
words  used  is  broad  enough  to  prevent  it ;  and  that  all  persons 
knowingly  participating  in  providing  intoxicating  liquor  to  be 
drank  by  a  minor  are  guilty  of  furnishing  it  to  him  within  the 
meaning  of  the  statute;  that  the  one  who  sells  the  liquor  to 
enable  the  vendee  to  give  it  to  the  third  person,  who  is  a  minor, 
is  guilty  as  well  as  the  vendee. 

A  contrary  view  was  expressed  in  Siegel  v.  People,  106  111. 
89,  and  seems  to  have  been  adopted  without  study  of  the  sub- 
ject in  Black  on  Intoxicating  Liquors,  section  406.  Such 
view  was  criticised  in  People  v.  Neumann,  85  Mich.  98,  48  N. 
W.  290,  the  court  saying  that  the  reasoning  upon  which  it  was 
based  was  unsatisfactory  and  could  not  be  adopted  without 
careful  consideration,  even  if  a  statute  like  the  Illinois  law 
were  under  consideration,  and  not  at  all  as  to  the  more  com- 
prehensive law  of  Michigan.  In  the  Michigan  case,  a  law  pro- 
hibiting the  furnishing  of  liquor  to  a  minor  was  held  to  be 
violated  by  the  sale  of  liquor  to  an  adult  to  be  furnished  to  the 
minor  by  treating  him,  as  in  this  case,  the  decision  being  based 
in  whole  or  in  part  on  the  principles  which  rule  the  cases  to 
which  we  have  referred. 

Our  statute  is  broader  even  than  the  Michigan  law  or  any 
considered  in  such  cases.  In  addition  to  the  prohibition  of 
a  person  circumstanced  as  plaintiff  in  error  was  from  selling 
or  giving  away  intoxicating  liquor  to  minors,  any  deal  in?  or 
trafficking  therein  with  them  is  prohibited.  The  word  "deal" 
was  obviously  used  ex  industria  to  include  all  acts  directly 
with  minors  in  furnishing  intoxicating  liquors  *»»  to  them. 
The  word  "deal,"  as  applied  to  intercourse  inter  partes,  in- 
cludes any  transaction  of  any  kind  between  them :  Webster's 
Dictionary.  The  act  of  setting  out  liquor  for  another  to  drink 
at  the  request  of  a  third  person  is  a  dealing  with  such  other 
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as  clearly  as  giving  or  selling  it  to  him.  So  "deal"  includes 
the  terms  ordinarily  used  in  statutes  held,  as  we  have  seen,  to 
cover  the  act  complained  of,  and  every  other  transaction  with 
a  minor  to  enable  him  to  obtain  liquor  at  a  saloon  bar.  The 
legislative  purpose  is  plain — to  prevent,  so  far  as  practicable, 
minors  from  becoming  victims  of  the  corrupting  influence  of 
the  saloon,  and  to  leave  as  little  room  as  possible  for  evasions 
of  such  purpose.  To  that  end  language  was  used  covering 
every  transaction  with  a  minor  inconsistent  with  such  purpose, 
and  it  is  the  duty  of  the  court  to  give  full  effect  to  that  wise 
policy  so  far  as  reason  will  permit.  That  is  consistent  with 
the  doctrine  that  penal  statutes  and  those  contrary  to  the  com- 
mon law  should  be  strictly  construed,  because  strict  construc- 
tion of  a  law  always  permits  sensible  construction,  having  in 
view  the  purpose  of  the  law  to  be  construed;  and  when  that 
purpose  is  manifest,  strict  construction  does  not  militate 
against  any  departure  from  the  primary  meaning  of  words 
within  the  reasonable  scope  thereof.  Moreover,  as  we  have  in- 
dicated, the  instruction  given  by  the  court,  of  which  complaint 
is  made,  is  in  accord  with  the  primary  sense  of  the  words  of 
our  statutes  forming  the  subject  of  the  instruction.  In  this 
case  plaintiff  in  error  not  only  handed  out  the  liquor  to  be 
drank  by  the  minor,  but  actually  placed  the  filled  glass  in  his 
hands,  thereby  dealing  with  him  in  the  strictest  sense  of  the 
term,  even  though  it  was  done  at  the  request  and  at  the  ex- 
pense of  another.  We  see  no  ground  for  criticising  the  in- 
struction complained  of. 

By  the  Court.     The  judgment  of  the  circuit  court  is  affirmed. 


Sale  of  Liquor  to  Minor.— If  a  saloon-keeper,  at  the  instigation 
of  one  who  pays  therefor,  delivers.  Intoxicating  liquor  to  a  minor, 
he,  as  well  as  the  person  paying  for  the  liquor.  Is  guilty  of  a  mis- 
demeanor under  the  laws  of  Indiana:  Note  to  Snider  v.  State,  12 
Am.  St.  Rep.  354 

Penal  Statutes.— The  rule  of  strict  construction  Is  not  violated 
by  giving  the  words  of  a  penal  statute  a  reasonable  meaning 
according  to  the  sense  In  which  they  were  Intended:  Meadow  croft 
y.  People,  163  lU.  56,  64  Am.  St  Rep.  447,  45  N.  E.  303. 


Aug.  1901.]     WisKiE  V.  MoNTELLo  Granite  Co.  «»6 


WISKIE  V.  MONTELLO  GRANITE  COMPANY. 

[Ill    Wis.   443,    87    N.    W.   461.] 

MASTER  AND  SERVANT— FELLOW-SERVANTS— TESTS 
TO  DETERMINE  WHO  ARE.— Whether  one  servant  injured  by 
the  negligence  of  another  is  a  fellow-servant  with  the  latter  does 
not  depend  upon  their  respective  grade  or  ranli,  but  upon  the  na- 
ture of  the  services  being  performed  and  in  which  the  negligence 
occurs,     (p.  886.) 

MASTER  AND  SERVANT— FELLOW-SERVANTS,  WHO 
ARE. — A  foreman  in  a  blasting  quarry  and  those  who  assist  him 
are  fellow-servants,  and  the  latter  cannot  recover  for  injuries  re 
ceived  through  the  negligence  of  the  former,     (p.  888.) 

MASTER  AND  SERVANT— RISK  ASSUMED  BY  SER- 
VANT.— Where -a  servant  works  in  a  blasting  quary  for  fourteen 
years  with  the  same  foreman,  and  all  the  time  in  the  same  char- 
acter of  service  and  having  the  same  relation  to  each  other,  the 
servant  assumes  the  risk  of  injury  from  the  negligence  of  the 
foreman,     (p.  888.) 

Action  to  recover  for  injuries  received  by  the  plaintiff  when 
employed  in  defendant's  granite  quarry  from  an  unexpected  ex- 
plosion of  a  powder  blast.  The  plaintiff  claimed  that  such  ex- 
plosion was  due  to  the  negligence  of  one  Pender, who  was  plain- 
tiff's foreman,  and  who  had  personal  charge  of  the  work  in  the 
quarry,  and  there  worked  with  the  plaintiff  and  other  employda 
under  his  direction.  On  Friday,  Pender  prepared  a  blast  and 
it  exploded.  Some  three  days  later  plaintiff  was  sent  to  work 
with  a  hammer  at  the  same  place,  and,  on  striking  with  it,  a 
further  explosion  occurred,  destroying  his  eyesight  for  some 
weeks  and  otherwise  injuring  him.  The  trial  court  directed 
the  entry  of  a  nonsuit,  and  the  plaintiff  appealed. 

Fowler  &  McNaraara,  for  the  appellant. 

Turner,  Pease  &  Turner,  for  the  respondent. 

^^  CASSODAY,  C.  J.  The  gist  of  the  complaint  is  that 
the  defendant  negligently  failed  to  furnish  to  the  plaintiff  a 
reasonably  safe  place  in  which  to  work,  and  to  keep  and  main- 
tain the  same  in  a  reasonably  safe  condition.  This  is  made 
more  plain  by  the  allegations  therein  to  the  effect  that  Pender 
improperly  prepared  the  blast;  that  he  knew,  or  ought  to  have 
known,  that  it  had  not  wholly  exploded  on  Friday;  that  that 
made  it  his  duty  to  renew  the  blast,  as  stated  in  the  expert 
testimony;  tha/t  he  negligently  failed  to  do  so,  and  then  negli- 
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gently  and  carelessly  set  the  plaintiff  to  work  on  the  rock  on 
Monday  to  remove  and  separate  the  same  from  the  main  body 
by  glutting,  as  indicated  in  *^**  the  testimony.  In  othei 
words,  the  negligence  complained  of  is  the  negligence  of  Pen- 
der, who,  with  the  assistance  of  the  plaintiff,  prepared  the 
blast  on  Friday.  Pender  and  the  plaintiff  had  together  worked 
in  that  quarry  for  fourteen  years  prior  to  the  accident.  Dur- 
ing that  time  Pender  had  had  charge  of  the  men,  and  person- 
ally conducted  the  blasting.  In  doing  so  he  was  assisted  by 
others,  including  the  plaintiff.  Such  blasting  occurred  two, 
three,  or  four  times  a  week,  and  sometimes  two,  three,  or  four 
times  a  day.  Never  before  the  occasion  in  question  had  a  blast 
failed  to  fully  explode.  There  is  no  pretense  of  any  negligence 
on  the  part  of  the  defendant,  except  in  what  Pender  so  did 
and  so  omitted  to  do  on  the  occasion  in  question.  The  ques- 
tion recurs  whether  the  plaintiff  can  recover  from  the  defend- 
ant by  reason  of  such  negligence  on  the  part  of  Pender. 

The  defendant  contends  that  there  can  be  no  recovery,  by 
reason  of  the  fact  that  the  plaintiff  and  Pender  were  coera- 
ployes  in  the  work  of  such  blasting.  The  plaintiff  contends 
that  they  were  not  co  employes.  All  must  agree  that  at  com- 
mon law  the  master  is  not  responsible  for  injury  to  a  ser- 
vant caused  wholly  by  the  negligence  of  a  fellow-servant. 
Courts  differ  widely,  however,  as  to  who  constitute  such  fel- 
low-servants. In  this  state,  and  most  of  the  other  states,  it  is 
firmly  settled  that  it  does  not  depend  upon  the  grade  or  rank 
of  the  servant  whose  negligence  caused  the  injury,  but  upon 
the  nature  of  the  service  being  performed  by  them  and  in 
which  the  negligence  occurs :  Dwyer  v.  American  Exp.  Co.,  82 
Wis.  307,  33  Am.  St.  Rep.  44,  53  N.  W.  304,  and  cases  there 
cited  ,*Kliegel  v.  Weisel  etc.  Mfg.  Co.,  84  Wis.  148,  53  N.  W. 
1119;  Stutz  V.  Armour,  84  Wis.  623,  54  N.  W.  1000;  Hartford 
V.  Northern  Pac.  Ry.  Co.,  91  Wis.  374,  379 ,  64  N.  W.  1033 ; 
Prvbilski  v.  Northwestern  etc.  Ry.  Co.,  98  Wis.  413,  74  N.  W. 
117;  Dahlke  v.  Illinois  S.  Co.,  100  Wis.  431,  76  N.  W.  362; 
Portance  v.  Lehigh  Valley  C.  Co.,  101  Wis.  574,  70  Am.  St. 
Rep.  932,  77  N.  W.  875 ;  Adams  v.  Snow,  106  Wis.  152,  81  N. 
W.  983 ;  Mielke  v.  Chicago  etc.  R.  R.  Co.,  103  Wis.  1,  5,  6,  74 
Am.  St.  Rep.  834,  79  N.  W.  22;  Lierman  v.  Milwaukee  D.  D. 
Co.,  110  Wis.  599,  86  N.  W.  182.  For  earlier  "^^  cases  in  this 
court,  see  Toner  v.  Chicago  etc.  Ry.  Co.,  69  Wis.  197,  198, 
81  N.  W.  104,  33  N.  W.  433.  The  rule  stated  is  mentioned  in 
e  standard  work  as  the  "approved  doctrine,"  and  the  authori- 
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ties  cited  from  most  of  the  states  and  the  English  courts  jus- 
tify the  statement:  13  Am^&  Eng.  Ency.  of  Law,  2d  ed.,  933- 
942.  The  supreme  court  of  the  United  States  has  repeatedly 
aflarmed  the  rule  mentioned,  especially  during  the  last  few 
years :  Baltimore  etc.  E.  R.  Co.  v.  Baugh,  149  IT.  S.  368,  379- 
390,  13  Sup.  Ct.  Eep.  914;  Central  R.  R.  Co.  v.  Keegan,  16a 
U.  S.  259,  16  Sup.  Ct.  Rep.  269;  Northern  Pacific  R.  R.  Co. 
V.  Peterson,  162  TJ.  S.  346,  16  Sup.  Ct.  Rep.  843;  Northern- 
Pacific  R.  R.  Co.  V.  Charless,  162  U.  S.  359,  16  Sup.  Ct.  Rep. 
848;  Martin  v.  Atchison  etc.  R.  R.  Co.,  166  U.  S.  399,  17  Sup. 
Ct.  Rep.  603;  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S. 
323,  20  Sup.  Ct.  Rep.  85.  See,  also,  Stevens  v.  Chamberlain, 
100  Fed.  378,  51  L.  R  A.  513,  and  note.  These  cases  overrule 
Chicago  etc.  R.  R.  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep. 
184,  and  disapprove  the  rule  in  force  in  Ohio  and  some  other 
states.  In  most  of  the  cases  cited  the  foreman  or  manager  of 
the  work  was  the  person  guilty  of  the  negligence  complained 
of.  Thus  the  supreme  court  of  the  United  States  has  express- 
ly held  that:  "A  common  day  laborer  in  the  employ  of  a 
railroad  company,  who,  while  working  for  the  company,  under 
the  order  and  direction  of  a  section  boss  or  foreman,  on  a  cul- 
vert on  the  line  of  the  company's  road,  received  an  injury  by 
and  through  the  negligence  of  the  conductor  and  of  the  en- 
gineer in  moving  and  operating  a  passenger  train  upon  the- 
company's  road,  is  a  fellow-servant  with  such  engineer  and 
euch  conductor  in  ^uch  a  sense  as  exempts  the  railroad  com- 
pany from  liability  for  the  injury  so  inflicted":  Northern  Pa- 
cific R.  Co.  V.  Hambly,  154  U.  S.  349,  355,  356,  14  Sup.  Ct. 
Rep.  983. 

In  that  case  Mr.  Justice  Brown,  speaking  for  the  court, 
states  the  rule  as  indicated,  and  cites  cases  in  support  of  it 
from  fifteen  states,  including  Wisconsin.  He  also  cites  cases 
holding  the  contrary  doctrine.  That  case  is  quite  similar  in 
its  facts  and  ruling  to  Cooper  v.  Milwaukee  etc.  Ry.  Co.,  23 
Wis.  668,  and  Toner  v.  Chicago  etc.  Ry.  Co.,  69  Wis.  197-199, 
31  N.  W.  104,  33  N.  W.  433.  So  in  a  more  recent  case  the  su- 
preme court  of  the  United  States  has  held  that:  *^^  "Where 
the  business  of  a  mining  corporation  is  under  the  control  of  a 
general  manager,  and  is  divided  into  three  departments,  of 
which  the  mining  department  is  one,  each  with  a  superintend- 
ent under  the  general  manager,  and  in  the  mining  depart- 
ment are  several  gangs  of  workmen,  the  foreman  of  one  of 
these  gangs,  whether  he  has  or  has  not  authority  to  engage 
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and  discharge  the  men  under  him,  is  a  fellow-servant  with 
them;  and  the  corporation  is  not  liable  to  one  of  them  for  an 
injury  caused  by  the  foreman's  negligence  in  managing  the 
machinery  or  in  giving  orders  to  the  men":  Alaska  Min.  Co. 
V.  Whelan,  168  U.  S.  86,  18  Sup.  Ct.  Rep.  40. 

Counsel  cite  Promer  v.  Milwaukee  etc.  Ry.  Co.,  90  Wis.  215, 
48  Am.  St.  Rep.  905,  63  N.  W.  90,  in  support  of  their  conten- 
tion that  the  defendant  is  responsible  for  the  negligence  of 
Pender.  But  that  case  has  recently  been  limited  to  the  proper 
selection  and  instruction  of  a  sufficient  number  of  competent 
servants  to  properly  do  the  work:  Portance  v.  Lehigh  Vallev 
Coal  Co.,  101  Wis.  579,  70  Am.  St.  Rep.  932,  77  JST.  W.  875. 
Counsel  insist  that  this  case  is  ruled  by  McMahon  v.  Ida  Min- 
ing Co.,  95  Wis.  308,  60  Am.  St.  Rep.  117,  70  N.  W.  478.  In 
our  judgment,  that  case  is  clearly  distinguishable  from  the  case 
at  bar.  In  the  statement  of  the  case  it  is  said:  "The  gist  of 
the  complaint  is  that  the  plaintiff  was  set  to  work  by  a  shift 
boss  in  a  certain  part  of  the  mine  where  there  were  con- 
cealed unexploded  blasts  known  to  the  shift  boss,  but  not  to  the 
plaintiff;  and  that  plaintiff,  in  ignorance  of  the  danger,  while 
drilling  and  preparing  for  a  blast,  was  injured  by  the  explo- 
sion of  one  of  the  concealed  blasts." 

It  is  further  stated,  m  effect,  that  the  shift  boss,  Thomas 
Cadden,  testified  that  July  1,  1894,  he  loaded  six  holes  in  the 
forehead  of  a  certain  drift  with  dynamite,  and  endeavored  to 
explode  the  same  by  electricity;  that  there  were  three  holes 
that  had  wires  sticking  out  of  them  after  the  blast  had  been 
fired ;  that  no  further  work  was  done  at  that  place  in  the  mine 
until  July  17,  1894,  at  which  time  the  shift  boss  placed  the 
plaintiff  and  one  Hugh  Cadden  at  work  at  the  forehead  in 
question.  McMahon  himself  testified  that  he  commenced  work 
in  the  mine  June  19,  1894;  that  he  first  worked  back  toward 
the  shaft  from  the  forehead,  the  further  '^^  end  of  the  dig- 
gings— from  the  west  to  the  east,  between  the  shaft  and  the 
forehead ;  that  he  worked  at  that  place  near  the  shaft  about  two 
weeks;  that  after  that  they  moved  down  about  one  hundred 
feet  away,  and  worked  there  probably  a  week,  and  July  17th 
rthey  started  to  work  up  in  the  forehead — right  at  the  fore- 
head; that  there  had  not  been  anybody  working  in  that  fore- 
head just  before  for  a  while — not  for  a  couple  of  weeks,  he 
should  judge.  That  was  the  place  where  the  explosion  oc- 
curred which  injured  McMahon.  It  is  very  obvious  that  Mc- 
Mahon was  not  at  work  at  that  place  July  1st,  when  the  par- 
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tial  oxplosion  took  place,  nor  at  any  time  until  he  was  put  at 
work  there  by  the  shift  boss,  July  17,  1894;  and  consequently 
he  was  put  in  a  new  place  to  work,  which  the  shift  boss  knew 
to  be  dangerous,  but  of  which  he  was  ignorant.  The  admitted 
facts  in  the  case  at  bar  are  very  different. 

We  must  hold  that  the  plaintiff  in  this  case  was  a  fellow- 
servant  with  the  foreman,  and  hence  that  the  defendant  is  not 
responsible  for  the  negligence  of  Pender.  Besides,  the  plain- 
tiff and  Pender  had  worked  together  in  the  quarry  for  four- 
teen years  in  the  same  kind  of  service,  and  having  the  same 
relation  to  each  other,  and  hence  we  must  hold  that  the  plain- 
tiff assumed  the  risk.  This  view  is  supported  by  the  authori- 
ties cited:  See,  also,  Paule  v.  Florence  Min.  Co.,  80  Wis.  350, 
50  N.  W.  189;  Showalter  v.  Fairbanks  etc.  Co.,  88  Wis.  381, 
60  N.  W.  257;  Dougherty  v.  West  Superior  etc.  Co.,  88  Wis. 
343,  60  N".  W.  274;  Mielke  v.  Chicago  etc.  E.  E.  Co.,  103  Wis. 
1,  74  Am.  St.  Eep.  834,  79  N.  W.  22. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Fellow-servants.— Persons  In  the  employ  of  the  same  master, 
engaged  in  the  same  common  work,  and  performing  services  for 
the  same  general  purpose,  are  fellow-servants.  They  need  not 
be  engaged  in  the  same  particular  work:  Spees  v.  Boggs,  198  Pa. 
St  112,  82  Am.  St.  Rep.  792,  47  Atl.  875.  The  character  of  the 
act,  and  not  the  rank  of  the  person  performing  it,  furnishes  the 
test  by  which  to  determine  whether  the  person  acting  is  the  repre- 
sentative of  the  master  or  a  fellow-servant:  Morgridge  v.  Provi- 
dence Tel.  Ck).,  20  R.  I.  386,  78  Am.  St.  Rep.  879,  39  Atl.  328; 
monographic  note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  587-589.  A 
foreman  of  a  stone  quarry,  whose  duty  it  is  to  warn  sei-vants 
working  In  one  tunnel  to  leave  their  work  before  a  blast  in  an 
adjoining  tunnel  is  fired,  is  a  fellow-servant  of  one  who  is  injured 
by  reason  of  his  failure  to  give  such  warning:  Donovan  v.  Ferris, 
128  Cal.  48,  79  Am.  St.  Rep.  25,  60  Pac.  519.  Compare  the  mono- 
graphic note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  018.  The  subject 
of  fellow-servants  in  general  is  discussed  in  the  monographic  notes 
to  Fox  v.  Sandford,  67  Am.  Dec.  588-597;  Fisk  t.  Central  Pac. 
R.  R.  Co.,  1  Am.  St.  Rep.  32,  33. 
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SULLIVAN  V.  SHERRY. 
[Ill  wis.  476,  87  N.  W.  471.] 

A  TENANT  IN  COMMON  MAY  MAINTAIN  TROVER 
AGAINST  HIS  COTENANT  AND  THE  LATTER'S  LICENSEE 
for  cutting  and  removing  timber  from  the  lands  of  the  coten- 
ancy and  converting  it  to  his  exclusive  use.     (p.  SOO.) 

TENANTS  IN  COMMON,  NONJOINDER  OP.— Where  tim- 
ber has  been  cut  and  removed  from  lands  of  a  cotenancy  and  con- 
verted to  his  sole  use  by  a  licensee  of  one  of  the  cotenants,  the 
cotenant  thus  granting  the  license  need  not  be  made  a  party  to  an 
action  by  the  other  cotenant  to  recover  for  the  conversion,    (p.  8U1.) 

Action  for  wrongfully  cutting,  removing,  and  converting 
timber  from  lands  of  which  Thomas  Jennings  and  the  Inger- 
soll  Land  and  Lumber  Company  were  tenants  in  common.  The 
company  had  granted  defendant  a  license  to  cnt  and  remove 
such  timber,  in  which  the  cotenant  did  not  join;  on  the  con- 
trary, he  assigned  his  cause  of  action  to  the  plaintiff.  The 
trial  court  sustained  a  demurrer  to  the  plaintiff's  complaint  on 
•the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  complainant  should  have  been 
joined  as  a  party.     Plaintiff  appealed. 

Wheeler  &  Van  Doren,  for  the  appellant. 

Nathaniel  S.  Robinson,  for  the  respondents. 

*''*  MARSHALL,  J.  The  general  rule  is  that  one  tenant 
in  common  cannot  maintain  trespass  or  trover  against  his  co- 
tenant  or  the  latter's  licensee  of  the  joint  property  in  respect 
thereto.  The  trial  court,  supposing  that  such  rule  was  con- 
trolling in  this  case,  sustained  the  demurrer.  It  is  not  infre- 
quent that  courts  are  misled  into  giving  a  general  the  effect 
of  a  universal  rule.  There  are  but  few  of  the  former  that  are 
not  subject  to  exceptions  as  well  established  and  important  as 
the  general  principle ;  and  the  rule  in  question  does  not  belong 
to  that  few.  It  is  subject  to  several  exceptions,  one  being  that 
if  a  cotenant  or  his  licensee  destroys  the  common  property  or 
converts  it  to  his  own  use,  he  may  be  sued  in  trespass  or  trover 
to  redress  the  wrong  wherever  such  a  remedy  would  exist  in 
the  absence  of  the  relationship  between  cotenants.  This  court 
recognized  and  applied  that  doctrine  at  a  very  early  date :  War- 
ren v.  AUer,  1  Pinn.  479,  44  Am.  Dec.  406.  It  was  there  said 
to  be  well  settled  hj  modem  decisions  in  such  cases  that  the 
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action  of  trover  or  trespass  in  favor  of  the  injured  party  will 
lie.  For  further  instances  where  this  court  has  sustained  such 
actions,  see  Bulger  v.  Woods,  3  Finn.  460,  60  Am.  Dec.  393; 
Earll  v.  Stumpf,  56  Wis.  50,  13  N.  W.  701 ;  Tipping  v.  Eobbins, 
64  Wis.  546,  25  N".  W.  713,  71  Wis.  507,  37  N.  W.  427.  The 
authorities  clearly  indicate  that  the  exception  we  have  stated 
to  the  general  rule  is  not  a  modern  creation.  It  has  been 
recognized  by  courts  and  law-writers  at  least  frt^m  the  time  of 
the  Year  Books:  Coke  on  Littleton,  200a,  200b;  2  Crabb  on 
Real  Property,  sec.  2318b;  2  Waterman  on  Trespass,  sec.  947; 
17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  700;  Symonds  v.  Harris,. 
51  Me.  14,  81  Am.  Dec.  553 ;  Clow  v.  Plummer,  85  Mich.  550, 
48  N.  W.  795 ;  Omaha  etc.  R.  Co.  v.  Tabor,  13  Colo.  41,  16  Am. 
St.  Eep.  185,  21  Pac.  925 ;  Critchfield  v.  Humbert,  39  Pa.  St. 
427,  80  Am.  Dec.  533;  Murray  v.  Haverty,  70  111.  318.  In 
Symonds  v.  Harris,  51  Me.  14,  81  Am.  Dec.  553,  the  facts  were 
that  one  tenant  in  common  of  a  mill,  without  consent  of  his 
cotenant,  removed  and  appropriated  to  his  exclusive  use  the 
mill  machinery.  The  injured  cotenant  brought  trespass  quare 
clausum.  The  general  rule  was  invoked  that  one  tenant  '*''* 
cannot  maintain  such  an  action,  because  in  contemplation  of 
law  each  such  tenant  is  rightfully  possessed  of  every  part  of 
.the  common  property,  and  if  one  suffers  injury  by  his  co- 
tenant  obtaining  the  greater  portion  of  the  benefits  from 
such  property,  his  remedy  is  by  action  for  accounting.  The 
court  held  that  appropriation  of  the  income,  or  mere  use,  of 
property  was  one  thing,  and  appropriation  of  the  corpus  there- 
of another;  that  the  former  was  a  wrong  remediable  in  an 
action  for  accounting;  but  the  latter  was  a  wrong  sounding 
in  tort,  remediable  by  trespass  or  trover.  The  other  authori- 
ties cited,  and  many  more  that  might  be  cited,  are  to  the  same 
effect. 

It  is  clear  that  the  taking  of  the  timber  by  defendants  by- 
permission  of  the  cotenant  of  Jennings,  and  appropriation 
thereof  to  their  exclusive  use,  indicated  a  clear  determina- 
tion to  hold  the  same  or  the  proceeds  thereof  as  their  sole 
property,  and  was  such  an  ouster  of  Jennings  and  wrongful 
conversion  of  his  property  as  brought  them  within  the  ex- 
ception to  the  general  rule  as  to  remedies  between  cotenants, 
rendering  them  liable  in  trespass  or  trover.  It  also  follows, 
necessarily,  that  the  rule  that  cotcnants  must  join  as  plain- 
tiffs in  an  action  for  injury  to  the  common  property  does  not 
apply.    Jennings'  cotenant  was  a  wrongdoer  as  well  as  de- 
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fendants.  All  could  have  been  joined  or  either  have  been  sued 
separately.  The  interests  of  the  cotenants  were  hostile  to 
each  other.  The  general  rule  for  the  joinder  of  cotenants 
is  based  on  the  theory  that  their  interests  are  in  harmony  and 
that  each  is  interested  in  the  recovery.  There  vras  no  de- 
fect of  parties  plaintiff  and  no  insufficiency  in  the  complaint 
to  state  a  cause  of  action. 

The  order  appealed  from  must  be  reversed,  and  the  cause 
remanded  with  directions  to  the  circuit  court  to  enter  an 
order  overruling  the  demurrer. 

By  the  Court.     So  ordered. 


A  Cotenant  Wlio  Contracts  to  Sell  Timber  belonging  to  the 
cotenancy,  and  directs  the  purchaser  to  the  place  where  it  is  and 
as  to  the  steps  to  be  taken  for  its  removal,  and  who  receives  the 
purchase  price  therefor,  is  guilty  of  its  conversion:  Wing  v.  Millilcen, 
91  Me.  387,  64  Am.  St.  Rep.  238,  40  Atl.  138.  See,  in  this  connection, 
the  recent  case  of  Leader  v.  Plante,  95  Me.  343,  85  Am.  St.  Rep. 
418,  50  Atl.  53;  and  the  monographic  note  to  Bolliug  v.  Kirby,  24 
Am.  St  Rep.  817,  818. 


STERN  V.  RICHES. 
[Ill  Wis.  591,  87  N.  W.  555.] 

PRACTICE— SPLITTING  CAUSES  OF  ACTION.-WHERE 
SEVERAL  ARTICLES  OP  PERSONAL  PROPERTY  ARE 
WRONGFULLY  TAKEN  FROM  THE  OWNER  BY  A  SINGLE 
ACT,  but  one  cause  of  action  accrues  to  him,  and  he  must  pursue 
his  remedy  In  a  single  action.  A  recovery  for  any  of  such  articles 
precludes  any  recovery  for  the  remainder,    (p.  893.) 

PRACTICE.— A  SINGLE  ACTION  ONLY  CAN  BE  MAIN- 
TAINED for  the  levy  of  an  attachment  upon  property  exempt  from 
execution  and  the  refusal  to  surrender  It  to  the  defendant,  though 
some  of  the  articles  were  of  such  a  character  that  it  was  the  duty 
of  the  officer  to  deliver  them  on  demand,  and  as  to  others,  he  had  a 
right  to  retain  them  In  his  possession  for  a  reasonable  length  of 
time  to  enable  him  to  make  an  inventory  and  appraisement,  and 
the  defendant  to  select,  claim,  and  receive  In  return  his  exempt 
portion,    (pp.  896,  897.) 

TRESPASSER  AB  INITIO.— An  officer  levying  a  writ  of 
attachment,  though  he  has  a  right  to  retain  the  property  for  a 
reasonable  length  of  time  to  make  an  inventory  and  appraisement 
and  to  permit  the  defendant  to  claim  his  exemption,  becomes  a 
trespasser  ab  Initio  in  unreasonably  depriving  him  of  the  oppor- 
tunity to  make  a  selection  of  his  exempt  property  or  refusing  to 
recognize  his  right  to  property  clearly  exempt,     (p.  896.) 


Aug.  1901.]  Stern  v.  Riches.  395 

Eeplevin,  to  which  the  defendant  pleaded  a  former  recov- 
ery. In  December,  1900,  the  plaintiflf  was  the  owner  and  in 
possession  of  the  horse  and  other  personal  property  sought  to 
be  recovered  in  this  action,  and  also  of  a  stock  of  merchan- 
dise and  fixtures  located  in  a  grocery  store.  The  defendant, 
as  constable,  then  levied  upon  and  took  all  the  property  into 
his  possession  under  a  writ  of  attachment  against  the  plain- 
tiff. She  requested  him  to  cause  an  inventory  and  appraise- 
ment to  be  made  of  the  store,  goods,  and  fixtures,  for  the 
purpose  of  enabling  her  to  select  her  exemptions.  The  de- 
fendant caused  such  inventory  and  appraisement  to  be  made, 
and  the  plaintiff  exercised  her  right  of  selection,  presented 
a  list  of  the  articles  selected,  and  demanded  possession  of 
them.  This  demand  was  refused.  She  then,  on  January  2, 
1901,  commenced  an  action  of  replevin  for  the  property  thus 
demanded.  One  day  later  she  brought  the  present  action  to 
recover  the  horse  and  other  property.  In  the  first  action 
plaintiff  recovered  judgment.  After  its  recovery  it  was 
pleaded  as  a  bar  to  the  prosecution  of  the  present  action. 
Judgment  in  favor  of  the  defendant  and  the  plaintiff  ap- 
pealed. 

Victor  Linley  and  C.  H.  Crownhart,  for  the  appellant. 

A.  T.  Eock  and  Ross,  Dwyer  &  Hile,  for  the  respondent. 

593  MARSHALL,  J.  There  can  be  but  one  action  to  re- 
dress a  single  wrong.  The  law  does  not  permit  a  person  to 
indulge  in  useless  and  vexatious  litigation  by  splitting  up  a 
cause  of  action  and  prosecuting  several  suits  of  the  same  or 
different  natures.  No  principle  is  better  settled  than  that. 
The  ^^"^  learned  trial  court  decided  that  the  levy  upon  the 
property  sought  to  be  recovered  in  this  action,  and  that  upon 
the  property  involved  in  the  first  action  of  replevin,  were  a 
single  act  and  an  inseparable  wrong,  giving  rise  to  but  one 
cause  of  action;  and  that  the  commencement  of  the  first  ac- 
tion precluded  maintenance  of  the  second. 

Appellant  does  not  contend  but  that  the  general  rule  is 
that,  where  one  wrongfully  deprives  another  of  several  articles 
of  personal  property  by  a  single  act,  but  one  cause  of  action 
thereby  accrues  to  such  other;  and  that^  while  he  may  have 
an  election  of  remedies,  when  he  makes  his  election  he  must 
pursue  his  remedy  by  a  single  action.  That  is  the  settled  law, 
as  may  be  seen  by  reference  to  the  following:  Farrington  t. 
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Payne,  16  Johns.  432 ;  Herriter  v.  Porter,  23  Cal.  385 ;  Draper 
▼.  Stouvenel,  38  N.  Y.  219;  Marble  v.  Keyes,  9  Gray,  221; 
Barnard  v.  Devine,  34  Misc.  Eep.  182,  68  N.  Y.  Supp.  859; 
Reilly  v.  Sicilian  A.  P.  Co.,  31  App.  Div.  302,  52  N.  Y.  Supp. 
817;  Funk  v.  Funk,  35  Mo.  App.  246;  Bennett  v.  Hood,  1 
Allen,  47,  79  Am.  Dec.  705;  Trask  v.  Hartford  etc.  R.  R. 
€o.,  2  Allen,  331;  McCaffrey  v.  Carter,  125  Mass.  330;  Sulli- 
van V.  Baxter,  150  Mass.  261,  22  N.  E.  895;  Folsom  v.  Clem- 
•ence,  119  Mass.  473.  The  rule  has  been  strictly  enforced  by 
courts  as  the  following  clearly  indicates.  In  Folsom  v. 
Clemence,  119  Mass.  473,  the  plaintiff  inadvertently  omitted 
several  articles  of  property  in  bringing  his  first  action.  Nev- 
ertheless, the  court  held  that  the  judgment  in  such  action 
was  a  bar  to  the  prosecution  of  an  action  to  recover  such 
omitted  articles.  In  Sullivan  v.  Baxter,  150  Mass.  261,  22 
N.  E.  895,  there  was  the  same  ruling.  In  McCaffrey  v.  Car- 
ter, 125  Mass.  330,  it  was  held  that  even  where  part  of  the 
.articles  wrongfully  withheld  from  plaintiff  by  the  defendant 
were  omitted  from  the  first  action  through  the  fraud  of  the 
latter,  a  second  action  could  not  be  maintained.  That  is  an 
extreme  application  of  the  rule — one  that  could  not  be  fol- 
lowed without  hesitation  and  careful  consideration.  Many 
cases  hold  that  the  judgment  in  the  first  action  is  a  bar  to 
a  second  action  only  so  far  as  the  plaintiff  knew  or  ^^^  ought 
to  have  known  of  the  facts  in  time  to  have  included  the 
omitted  articles  in  such  first  action:  Moran  v.  Plankinton, 
«4  Mo.  337;  Farrington  v.  Payne,  15  Johns.  432.  Marble  v. 
Keyes,  9  Gray,  221,  was  in  many  respects  like  this  case.  An 
officer,  under  a  writ  of  attachment,  levied  upon  a  stock  of 
goods  and  upon  a  harness  and  wagon  which  were  located  in 
a  bam  a  quarter  of  a  mile  from  the  store  where  the  goods 
were  situated.  An  action  was  commenced  which  proceeded 
io  judgment  for  the  store  goods  and  that  was  held  to  be  a 
bar  to  an  action  to  recover  the  harness  and  wagon. 

Applying  the  foregoing  to  the  facts  of  this  case,  there  can 
be  no  doubt  that  the  claim  of  appellant  to  all  the  property 
taken  by  respondent  under  the  writ  of  attachment  was  single 
and  enforceable  in  one  action,  unless  it  was  separable  because 
the  wrong,  as  to  the  store  goods,  was  not  complete  till  re- 
spondent refused  to  deliver  the  same  after  the  appraisement 
of  the  stock,  the  designation  by  appellant  of  the  articles 
olaimed  by  her,  and  the  refusal  to  comply  with  her  demand 
for  possession  thereof.    While  she  testified  that  the  property 
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involved  in  this  action  was  located  some  distance  from  the 
store,  and  that  she  did  not  know  it  was  taken  by  the  officer 
till  some  days  after  she  received  knowledge  that  the  other 
property  had  been  taken,  she  knew  all  the  facts  when  the  first 
action  was  commenced,  and  so  cannot  defend  her  failure  to 
include  all  the  property  therein  by  the  plea  of  ignorance,  if 
we  were  to  hold  that  want  of  knowledge  of  the  facts  would 
constitute  an  excuse  for  such  failure,  as  held  in  some  of  the 
cases  cited. 

The  right  of  plaintiff  to  her  horse  and  the  property  other 
than  the  store  goods  and  fixtures  did  not  depend  upon  any 
act  upon  her  part  in  selecting  the  same  out  of  a  quantity 
of  property  of  the  same  character.  She  had  no  other  prop- 
erty of  the  same  nature.  It  was  exempt  by  plain  provisions 
of  the  statutes,  hence  respondent  committed  an  actionable 
wrong  in  respect  thereto  as  soon  as  he  deprived  appellant  ^^^ 
thereof:  Oilman  v.  Williams,  7  Wis.  329,  76  Am.  Dec.  219; 
Cole  V.  Green,  21  111.  104;  Savage  v.  Davis,  134  Mass.  401. 
But  the  law  in  respect  to  the  exemption  of  property  from 
attachment,  of  the  character  of  that  involved  in  the  first  ac- 
tion (Stats.  1898,  subd.  8,  sec.  2982),  clearly  contemplates 
that  an  officer  holding  a  writ  of  attachment  may  levy  upon 
an  entire  stock  of  goods  belonging  to  the  defendant,  subject 
to  his  exemptions,  and  retain  possession  thereof  for  a  reason- 
able length  of  time  to  enable  such  officer  to  make  an  inven- 
tory and  appraisement  thereof,  and  to  permit  the  defendant 
to  select  and  claim  and  receive  a  return  of  the  exempt  prop- 
erty; and  that,  if  the  exemption  right  is  not  asserted  within 
a  reasonable  time,  it  will  be  deemed  waived.  Section  2982a 
of  the  Statutes  of  1898  provides  that:  "Whenever  personal 
property  shall  be  seized  on  attachment  or  execution,  and  any 
part  thereof  shall  be  exempt  from  such  seizure  under  any 
provision  of  law  exempting  to  the  debtor  property  of  li'ke 
kind  to  a  specific  amount  in  value,  and  such  exemption  shall 
be  claimed  on  the  part  of  the  debtor  or  his  wife,  the  officer 
making  such  seizure  shall,  upon  request  by  either  of  them, 
or  may  upon  his  own  motion,  cause  said  exempt  property  to 
be  appraised,  ....  for  the  purpose  of  such  exemption." 
Under  similar  statutes  elsewhere  it  has  been  held  that  the 
officer,  by  merely  levying  upon  property,  does  not  become  a 
trespasser;  that  he  has  a  right  to  take  such  possession  thereof 
as  is  necessary  to  enable  him  to  make  an  inventory  and  ap- 
praisal of  the  same:  Bonnel  v.  Dunn,  29  N.  J.  L.  435;  Town 
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▼.  Elmore,  38  Mich.  305;  Vanderhost  v.  Bacon,  38  Mich.  669, 
31  Am.  Rep.  328. 

Our  statute,  as  held  in  the  last  case  cited,  clearly  makes  it 
the  duty  of  the  officer  to  inventory  the  property  at  the  place 
where  it  is  levied  upon,  if  seasonably  demanded  by  the  de- 
fendant and  makes  such  inventory  and  the  required  appraise- 
ment of  the  property,  and  subsequent  recognition  of  the  rights 
of  the  defendant  to  the  articles  selected  as  exempt,  essential 
to  the  ^'alidity  of  the  levy.  If  the  officer  '^^''  unreasonably 
deprives  the  defendant  of  an  opportunity  to  make  a  selection 
of  his  exempt  property,  or  refuses  to  recognize  the  right  to 
the  exempt  property  upon  the  particular  articles  claimed  being 
'designated  and  demanded,  he  is  guilty  of  such  an  abuse  of 
process  as  to  render  him  a  trespasser  ab  initio.  He  has  no 
right  to  take  the  exempt  property  at  all,  except  subject  to 
the  right  of  exemption,  and  if  he  disregards  such  right  by 
refusing  to  make  the  inventory  and  appraisal  required  by 
statute  when  requested  by  the  defendant,  or  refusing  to  set 
aside  and  deliver  to  the  defendant,  upon  demand  therefor, 
the  articles  selected  as  exempt,  evincing  that  the  levy  was 
not  made  subject  to,  but  in  defiance  of,  the  exemption  right, 
he  is  guilty  of  an  abuse  of  process  and  is  a  trespasser  ab  initio. 
Section  2983  of  the  Statutes  of  1898  provides,  as  to  prop- 
erty exempt  under  subdivision  8  as  well  as  under  every  other 
subdivision  of  the  section,  that  it  is  not  liable  to  seizure  on 
attachment  or  execution.  Looking  at  that  with  section  2982a, 
it  is  evident  that  a  seizure  of  property  under  subdivision  8 
is  not  a  completed  wrong  till  the  invasion  of  the  owner's  right 
of  exemption  is  complete,  and  that  then  the  wrong  dates 
from  the  first  interference  with  the  property.  Our  statute 
was  taken  from  Michigan  with  the  construction  above  indi- 
cated. It  differs  from  the  Michigan  statute  in  that  it  does 
not  require  the  officer  making  an  attachment  upon  property, 
under  circumstances  such  as  existed  in  this  case,  to  cause 
an  inventory  and  appraisement  thereof  to  be  made  and  to 
give  to  the  defendant  the  full  benefit  of  the  exemption  right 
whether  he  demands  it  or  not.  But  the  two  statutes  seem 
identical  as  to  requiring  that  the  defendant  sball  have  reason- 
able opportunity  to  exercise  the  exemption  right;  that  when 
exercised  it  shall  be  respected;  and  that  a  levy  in  defiance  of 
such  right  is  illegal. 

From  what  has  been  said  we  reach  the  conclusion  that  the 
conduct   of   respondent   prior   to   the   commencement   of   the 
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first  action  of  replevin  rendered  him  a  wrongdoer  as  to  *^®® 
the  property  involved  in  that  action  from  the  time  of  the 
taking  thereof,  and  that  the  same  wrong  included  taking  the 
property  involved  in  this  action.  That  is  in  accordance  with 
the  decision  of  the  trial  court  and  requires  an  aflfirmance  of 
ihe  judgment  appealed  from. 

By  the  Court.    The  judgment  appealed  from  is  aflBrmed. 


A  Single  Cause  of  Action  cannot  be  Split  up  into  several  suits: 
King  V,  Chicago  etc.  Ry.  Ck).,  80  Minn.  83,  81  Am.  St.  Rep.  238,  82 
N.  W.  1113.  Thus,  an  action  for  wrongful  attachment  cannot  be 
maintained  by  one  who  Interpleaded  in  the  attachment  suit,  setting 
up  a  claim  to  and  recovering  a  part  of  the  goods,  but  not  that  for 
which  damages  are  sought:  Wheeler  Sav.  Bant:  v.  Tracey,  141  Mo. 
252,  64  Am.  St.  Rep.  505,  42  S.  W.  946.  And  a  judgment  in  replevin 
against  one  of  two  joint  takers  for  a  portion  of  the  chattels  talten, 
and  nominal  damages  under  which  all  the  property  is  recovered, 
Is  a  bar  to  a  subsequent  action  against  both  takers  for  further 
damages:  Bennett  v.  Hood,  1  Allen,  47,  79  Am.  Dec.  705. 

Wrongful  Attachment.— Actions  for  wrongful  attachments  and 
defenses  thereto  are  discussed  in  the  monographic  note  to  Burton 
V.  Knapp,  81  Am.  Dec.  467-480.  Damages  for  wrongful  attachment 
are  discussed  in  the  monographic  note  to  Tisdale  v.  Major,  68  Am. 
St  Rep.  266-280.  An  officer  who  attaches  goods  exempt  by  law 
from  attachment  Is  a  trespasser:  Klff  v.  Old  Colony  etc.  Ry.  Co., 
117  Mass.  591,  19  Am.  Rep.  429.  See,  also,  Nix  v.  GoodhlU,  95 
Iowa,  282,  58  Am.  St.  Rep.  434,  63  N.  W.  701.  The  right  to  exemp- 
tion from  execution  js  not  waived  by  the  debtor  failing  to  claim 
it  and  receipting  to  the  officer  for  the  goods:  Vanderhorst  v.  Bacon, 
38  Mich.  669,  31  Am.  Rep.  328.  See,  also,  Wilson  v.  Stripe,  4  Q. 
Greene,  551,  61  Am.  Dec.  138. 


LUBY  V.  BENNETT. 

[Ill  Wis.  613,  87  N.  W.  804.] 

A  RIGHT  OP  ACTION  FOR  MALICIOUS  PROSECUTION 
does  not  accrue  until  the  wrongful  proceeding  has  been  brought 
to  a  final  determination  in  favor  of  the  defendant  or  person  accus<'d. 
It  i.s  not,  however,  necessary  that  all  proceedings  required  in  the 
action  to  finally  enforce  the  rights  of  the  parties  end  before  such 
right  of  action  accrues,  but  only  that  the  issues  material  to  the 
question  of  the  bona  fides  of  the  action  shall  have  been  tried  and 
closed  by  a  final  judgment,    (p.  899.) 

MALICIOUS  PROSECUTION.-THB  CONTINUANCE  OP 
THE  RIGHT  OP  APPEAL  IN  THE  ORIGINAL  ACTION  doee  not 
prevent  judgment  therein  In  favor  of  the  defendant  from  being 
such  a  final  determination  of  the  action  as  Is  necessary  to  support 
an  action  for  malicious  prosecution,  (p.  900.) 
Am.   St.   Rep.,  Vol.   LXXXVII-57 
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MALICIOUS  PROSECUTION-APPEAL  IN  FORMER  AC- 
TION, WHETHER  PLAINTIFF  MUST  NEGATIVE.— In  an  action 
for  malicious  prosecution  it  is  not  necessary  for  the  plaintiff  to 
allege  that  no  appeal  has  been  taken  in  the  former  action,  or  that 
the  right  to  take  it  has  terminated.  If  such  taking  or  right  exists, 
It  is  incumbent  on  the  defendant  In  the  action  for  malicious  prose- 
cution to  plead  it  in  his  answer  If  he  wishes  to  rely  upon  it  as  a 
defense,     (p.  900.) 

FOR  THE  MALICIOUS  PROSECUTION  OF  A  CIVIL 
ACTION  no  action  can  be  sustained  by  the  defendant,  according 
to  the  English  decisions,  where  neither  his  personal  liberty  nor 
his  property  is  interfered  with.     (p.  J)U1.) 

AN  ACTION  CAN  BE  SUSTAINED  FOR  THE  MALICIOUS 
PROSECUTION  OF  A  CIVIL  ACTION  brought  ostensibly  for  the 
purpose  of  winding  up  a  partnership,  and  the  purpose  and  effect 
•of  which  were  to  take  possession  of  the  property  from  the  defend- 
ant for  the  benefit  of  the  plaintiff  and  to  enable  him,  through  the 
forms  of  law,  to  control  such  property,  and  thereby  obtain  title 
thereto,    (pp.  906,  907.) 

PLEADING— DAMAGES,  AMOUNT  OF,  WHEN  NEED 
NOT  BE  ALLEGED.— In  an  action  for  the  malicious  prosecution 
of  a  civil  action  the  complaint  is  not  Insufficient  because  it  fails  to 
declare  that  the  plaintiff  was  damaged  in  some  speeifled  amount 
if  damages  to  him  are  necessarily  inferable  from  the  facts  stated, 
(p.  908.) 

Action  to  recover  damages  for  the  malicious  prosecution  of 
a  civil  action.  The  complaint  alleged  that  plaintiff  and  de- 
fendant were  partners  from  the  27th  of  March  to  the  6th  of 
November,  1897,  in  the  shoe  business  in  Janesville,  Wisconsin ; 
that  the  plaintiff  contributed  to  the  business  four  thousand 
four  hundred  dollars  and  gave  his  personal  attention  thereto, 
which  was  reasonably  worth  one  hundred  dollars  per  month; 
that  the  sales  amounted  to  seventeen  thousand  dollars,  from 
which  a  profit  of  thirty  per  cent  accrued,  one-half  of  which  be- 
longed to  the  plaintiff;  that  defendant,  on.  the  date  last  named, 
maliciously  and  without  probable  cause  commenced  an  action 
against  the  plaintiff,  charging  him  with  wrongfully  taking 
from  the  assets  of  the  firm  goods  and  money  worth  two  thou- 
sand dollars  and  upward,  and  appropriated  them  to  his  own 
use,  and  with  selling  goods  on  credit  without  making  any 
account,  intending  to  collect  therefor,  and  of  converting  the 
proceeds  to  his  own  use.  Without  notice  to  the  plaintiff, 
defendant  procured  the  appointment  of  himself  as  receiver, 
«arid  thereupon  took  exclusive  control  of  the  firm  property, 
and  subsequently  sold  it  at  a  great  sacrifice,  secretly  bidding 
in  for  his  own  benefit,  and  that  plaintiff's  interest  in  the  firm 
was  thereby  wholly  lost,  and  that  the  purpose  of  the  action 
was  to  accomplish  this  result.     The  plaintiff  alleged  that  he 


Aug.  1901.]  LuBY  V.  Bennett.  899 

was  caused  to  expend  fifteen  hundred  dollars  in  defending 
himself  against  this  unjust  action,  that  he  was  injured  in 
his  good  name,  was  caused  much  mental  pain,  and  was  seri- 
ously prejudiced  in  his  efforts  to  obtain  profitable  employ- 
ment. A  demurrer  to  the  complaint  interposed  by  the  de- 
fendant was  overruled  and  he  appealed. 

Sutherland  &  Nolan,  for  the  appellant. 

Winans  &  Eussell,  for  the  respondent. 

^*«  MARSHALL,  J.  A  right  of  action  for  damages  for 
malicious  prosecution  does  not  accrue  till  the  wrongful  pro- 
ceeding has  been  brought  to  final  determination  in  favor  of 
the  defendant  or  person  accused :  Pratt  v.  Page,  18  Wis.  337 ; 
Winn  V.  Peckham,  42  Wis.  493,  499;  Woodworth  v.  Mills,  61 
Wis.  44,  50  Am.  Rep.  135,  20  N.  W.  728;  Lawrence  v.  Cleary, 
88  Wis.  473,  60  N.  W.  793 ;  Lowe  v.  Wartman,  47  N.  J.  L.  413, 1 
Atl.  489 ;  Commonwealth  v.  McClusky,  151  Mass.  488,  29  N.  E. 
72.  Hence,  as  indicated  in  the  authorities  cited,  in  an  ac- 
tion to  recover  compensation  for  such  a  wrong,  such  final  de- 
termination must  be  distinctly  alleged  in  the  complaint  and 
proved  upon  the  trial,  the  same  as  any  other  fact  essential 
to  the  cause  of  action,  or  the  pleading  will  be  open  to  suc- 
cessful challenge  for  insufficiency.  Appellant  now  invokes 
that  rule,  but  as  we  read  the  complaint  it  seems  that  it  is 
very  clearly  alleged  that  the  wrongful  prosecution  was  ended 
by  a  judgment  in  favor  of  the  defendant  therein  before  this 
action  was  commenced.  The  meaning  of  the  language  of  the 
pleading — "it  was  finally  decided  and  adjudged  in  said  action 
on  the  twenty-fifth  day  of  September,  1900,  that  said  action 
was  without  foundation  and  was  maliciously  and  unjustly  be- 
gun, and  that  this  plaintiff  was  and  had  not  *^''  been  guilty 
of  any  wrong,  and  awarded  this  plaintiff  judgment  therein 
against  the  plaintiff  therein  (the  defendant  in  this  action)" — 
leaves  no  room  for  reasonable  controversy,  but  that  the  al- 
leged wrongful  prosecution  was  closed  by  a  judgment  in  favor 
of  respondent  prior  to  the  commencement  of  this  suit.  It 
is  said  that  the  receiver  appointed  had  not  made  his  report 
when  this  action  was  commenced,  and  that  it  indicates  that 
the  alleged  wrongful  prosecution  was  not  ended.  The  rule 
invoked  does  not  require  that  all  proceedings  that  may  be  had 
or  are  required  in  an  action  to  finally  wnrk  out  or  enforce  the 
rights  of  the  parties  shall  occur  before  a  cause  of  action  will 
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accrue  to  the  defendant  therein  to  prosecute  the  plaintiff  for 
maliciously  commencing  and  carrying  on  such  action.  It  re- 
quires only  that  the  issues  material  to  the  question  of  the 
bona  fides  of  such  action  shall  be  tried  and  closed  by  final 
judgment.  That  was  done  in  the  case  in  question,  notwith- 
etanding  the  provisional  remedy  or  ancillary  proceeding 
therein,  to  control,  administer,  and  preserve  the  property  in- 
volved, to  await  the  final  determination  of  the  rights  of  the 
parties,  was  not  fully  closed  up. 

It  is  suggested  that  the  action  cannot  be  said  to  have  been 
finally  closed  when  this  action  was  commenced,  because  the 
right  of  appeal  from  the  judgment  to  this  court  existed. 
There  is  authority  to  the  effect  that  a  judgment  in  favor  of 
the  defendant  in  the  alleged  wrongful  action,  appealed  from 
to  a  higher  court,  does  not  satisfy  the  element  of  want  of 
probable  cause,  and  is  insufficient  to  sustain  a  suit  for  ma- 
licious prosecution  of  such  action':  Reynolds  v.  De  Geer,  13 
111.  App.  113;  Nebenzahl  v.  Townsend,  61  How.  Pr.  353.  In 
the  first  of  such  cases  the  decision  went  upon  the  ground  that 
the  alleged  wrongful  prosecution  was  in  a  justice's  court, 
and  that  the  appeal  from  the  judgment  opened  up  the  whole 
matter,  giving  the  plaintiff  therein  a  right  to  a  trial  de  novo ; 
and  in  neither  case  was  the  question  under  discussion  raised 
by  an  objection  to  the  sufficiency  of  the  complaint,  ®*®  but 
the  status  of  the  alleged  wrongful  prosecution  was  treated 
as  matter  of  defense.  Nebenzahl  v.  Townsend,  61  How.  Pr. 
353,  is  supported  by  numerous  citations  from  English  au- 
thorities to  the  effect  that  the  plea  of  a  pending  appeal  from 
the  judgment  in  the  first  action  is  a  good  defense.  In  In- 
gram V.  Root,  51  Hun,  238,  3  N".  Y.  Supp.  858,  it  is  said  that 
it  is  essential  to  allege  in  the  complaint  that  the  judgment 
in  plaintiff's  favor  in  the  first  action  has  not  been  appealed 
from  or  that  it  has  been  appealed  from  and  affirmed.  No 
authority  is  cited  to  support  that  view,  and  none  which  we 
may  safely  follow  exists.  The  decision  is  out  of  harmony 
with  all  others  in  the  New  York  courts,  and  contrary  to  the 
settled  law  as  declared  by  its  highest  court,  as  is  clearly  evi- 
denced by  Marks  v.  Townsend,  97  N.  Y.  590,  where  it  was 
held  that  a  final  judgment,  in  an  action  alleged  to  have  been 
maliciously  brought,  satisfies  the  essential  element  of  a  final 
determination  of  the  wrongful  prosecution  in  an  action  to 
recover  damages  for  such  a  wrong,  notwithstanding  the  right 
of  appeal  therefrom  exists;  and  that,  if  an  appeal  has  been 
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taken  from  the  judgment  and  is  actually  pending,  the  judg- 
ment, till  set  aside  or  reversed,  will  stand  for  want  of  prob- 
able cause  as  much  as  any  judgment  can;  that  a  pending 
appeal  is  effectual  only  to  sustain  an  application  for  an  order 
staying  proceedings  till  the  appeal  shall  have  been  deter- 
mined. It  is  not  necessary  here  to  go  that  far.  It  is  suffi- 
cient to  hold  that,  on  the  question  of  the  status  of  the  alleged 
wrongful  prosecution,  it  is  sufficient  to  allege,  in  the  action 
for  damages  on  account  of  it,  that  judgment  was  rendered 
in  favor  of  the  defendant  therein;  and  that  if  the  defendant 
in  the  action  for  damages  desires  to  defeat  the  plaintiff  on 
that  question,  he  must  lay  the  foundation  therefor  by  answer 
instead  of  by  relying  on  an  objection  to  the  complaint  by  a 
demurrer  for  insufficiency  (Carter  v.  Paige,  80  Cal.  390,  23 
Pac.  188) ;  that,  while  the  pendency  of  an  appeal  may  consti- 
tute a  defense,  in  the  absence  of  anything  to  show  that  there 
is  a  pending  ®*®  appeal  from  the  judgment  the  presumptions 
are  in  favor  of  the  validity  and  justice  thereof;  that  no 
allegation  on  that  subject  is  necessary  on  the  part  of  the 
person  relying  thereon;  and  that  the  mere  right  of  appeal 
from  a  judgment  in  an  alleged  malicious  prosecution  does 
not  affect  the  right  of  the  defendant  therein,  if  he  is  the  pre- 
vailing party,  to  pursue  his  prosecutor  in  an  action  for  dam- 
ages. 

The  further  claim  is  made  that  the  complaint  is  insuffi- 
cient because  it  shows  that  in  the  alleged  wrongful  prose- 
cution the  defendant  was  brought  into  court  by  the  mere 
sersdce  of  a  summons,  neither  his  personal  liberty  nor  his 
property  being  interfered  with.  If  the  nature  of  the  suit 
were  such  as  appellant's  counsel  claim,  there  would  be  much 
authority  to  sustain  their  position.  The  rule  in  England, 
when  this  country  was  within  its  jurisdiction,  was  and  still 
is,  that  since  costs  are  allowed  to  the  successful  defendant 
in  a  civil  suit,  they  are  presumed  to  compensate  him  for  all 
damages  suffered,  if  neither  his  person  nor  property  is  inter- 
fered with,  regardless  of  whether  the  prosecution  is  malicious- 
ly wrongful  or  not.  Ordinarily,  we  would  eay  that  such  nile 
should  be  regarded  as  part  of  the  common  law  and  binding 
upon  courts  here  till  changed  by  statute,  the  same  as  any 
other  common-law  principle.  But  it  does  not  seem  to  have 
been  so  regarded  to  any  great  degree.  Courts  have  treated 
the  subject  of  whether  the  right  to  compensation  for  ma- 
licious prosecution  of  a  mere  civU  case,  without  interference 
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with  person  or  property,  exists,  as  matter  of  judicial  policy,  to 
be  determined  according  to  varying  opinions  of  judges  of 
supreme  judicial  tribunals,  though  the  decisions  in  regard 
•thereto,  found  in  the  books,  are  not  based  on  that  ground 
to  any  great  degree,  but  on  what  was  supposed  to  be  the 
weight  of  authority.  The  result  is  that  on  an  important 
branch  of  the  law  that  has  been  settled  in  England  since 
costs  were  allowed  to  the  successful  defendant  by  the  stat- 
ute of  Marlbridge  (52  Henry  III,  1267),  the  <^2o  courts  of 
the  states  of  this  Union,  and  the  text-writers  as  well,  are 
in  as  much  confusion  as  in  respect  to  any  other  branch  of 
the  law  that  could  be  suggested. 

What  we  say  as  to  the  law  of  England  is  supported  by  the 
following  quotation  from  the  opinion  of  Lord  Bowen  in 
Quartz  HHl  etc.  Min.  Co.  v.  Eyre,  L.  R.  11  Q.  B.  D.  674, 
690:  "The  broad  canon  is  true  that  in  the  present  day,  and 
according  to  our  present  law,  the  bringing  of  an  ordinary 
action,  however  maliciously  and  however  great  the  want  of 
reasonable  and  probable  cause,  wUl  not  support  a  subsequent 

action  for  malicious  prosecution The  counsel  for  the 

plaintiff  company  have  argued  this  case  with  great  ability; 
but  they  cannot  point  to  a  single  instance  since  Westminster 
Hall  began  to  be  the  seat  of  justice  in  which  an  ordinary  ac- 
tion, similar  to  the  actions  of  the  present  day,  has  been 
considered  to  justify  a  subsequent  action  on  the  ground  that 
it  was  brought  maliciously  and  without  reasonable  and  prob- 
able cause." 

To  support  what  we  have  said  as  to  the  confusion  of  au- 
thority in  this  country,  we  refer  to  the  following:  In  3  Law- 
son  on  Rights,  Remedies,  and  Practice,  section  1082,  we  are 
informed  that  "most  of  the  earlier  cases  in  the  United  States, 
and  a  few  of  the  recent  ones,  follow  the  English  rule;  but 
others,  and  it  would  seem  on  better  grounds,  sustain  the  ac- 
tion," where  neither  person  nor  property  is  interfered  with 
in  the  alleged  wrongful  action.  The  note  to  the  text  indi- 
cates that  the  authorities  in  favor  of  the  English  rule  are 
much  more  numerous  and  are  as  recent  as  thos«  to  the  con- 
trary, and  that  the  latter  are  based  almost  wholly  on  Pang- 
burn  V.  Bull,  1  Wend.  345 ,  Whipple  v.  Fuller,  11  Conn.  582, 
29  Am.  Dec.  330,  and  Closson  v.  Staples,  42  Vt.  209,  1  Am. 
Rep.  316.  An  examination  of  those  cases  indicates  that  the 
rule,  at  its  inception  in  this  country,  was  founded  in  error. 

The  first  invasion  of  the  common-law  rule  seems  to  have 
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been  made  in  Pangburn  v.  Bull,  1  Wend.    345,  in  1828-  the 
next  in  Whipple  v.  Fuller,  11  Conn.  583,  29  Am.  Dec.  330  in 
1836.     In  the  first  case  it  seems  that  the  «a^  change  in  'the 
ancient  English  rule,  founded  on  the  statute  of  Marlbridge 
was  overlooked.     All    the    supporting    American    authorities 
cited  by  the  court  were  cases  of  arrest  and  baH.     In  the  Con- 
necticut case  the  change  in  the  English  rule  was  recognized, 
but  the  court  declined  to  follow  it,  preferring,  for  reasons^ 
stated,  to  follow  the  doctrine  established  prior  to  the  statu-^ 
tory  right  of  successful  defendants  to  costs.    The  Vermont 
court  followed  Connecticut  and  adopted  its  reasoning.    The 
cases  referred  to  were  followed  in  Eastin  v.  Bank  of  Stockton, 
QQ  Cal.  123,  56  Am.  Rep.  77,  4  Pac.  1106,  though  it  was  said 
that  the  weight  of  authority,  American  as  well  as  English, 
and  the  text-writers,  is  the  other  way.    In  Kolka  v.    Jones, 
6  N.  Dak.  461,  %Q  Am.  St.  Rep.  615,  71  N.  W.  558,  it  seemed 
to   the   court   that   the   weight   of   American   authority   was 
against  the  English  rule.    In  14  American  and  English  En- 
cyclopedia of  Law,  34,  it  is  said  the  authorities  on  the  ques- 
tion  are   evenly  balanced.     The  author,   for  support,   refers 
to  an  article  by  Mr.   John  D.  Lawson,  published  in   1882: 
21  Am.  Law  Reg.  281,  353.     Other  writers,  including  some 
judges,  have  cited  Mr.  Lawson's  article  as  if  it  accorded  with 
the  idea  that  the  English  rule  is  condemned  by  the  weight 
of  authority  in  this  country.     A  careful  reading  of  such  arti- 
cle shows  that  the  writer's  conclusion  was  to  the  contrary, 
and  that  courts  and  text-writers  who  have  referred  to  it  to 
support  the  departure  from  the  English  rule  have  adopted 
the  author's  idea  as  to  what  is  the  better  rule  instead  of  the 
one  that  has  the  greater  support    in    American    decisions. 
Here  is  his  conclusion:  '*We  have  now  reviewed  all  the  Ameri- 
can cases    pro  and  con,  and  the  weight  of  authority  appears 
to  be  against  the  right  of  action  for  the  unfounded  and  ma- 
licious prosecution  of  an  ordinary  civil  action.     With  the  ma- 
jority are  all  but  one  of  the  text-writers  we  have  cited — Swift, 
Townsend,  Addison,  and  the  authors  of  the  American  lend- 
ing cases,  who  follow  the  English  adjudications;  Mr.  Weeks, 
who  limits  the  right  to   'exceedingly  vexatious  suits  where 
special  damage  has  been  actually  suffered';  and  Judge  Cooley, 
who  **^  discourages  the  remedy  without  positively  denying 
the  right.     On  the  other  side  is  Mr.  Hilliard,  who  evidently 
favors  the  action,  but  unfortunately  relies  upon  cases  which 
do  not  sustain  it  at  all.     Of  the  thirteen  cases  we  have  just 
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examined,  three  ....  hold  that  the  action  is  not  sustain- 
able because  it  is  not,  three  that  it  will  not  lie  because  the 
defendant  has  his  costs,  which,  in  England,  is  considered  a 

sufficient  remedy In  but  five  cases  (Pangburn  v.  Bull, 

1  Wend.  345,  in  New  York;  Whipple  v.  Fuller,  11  Conn.  582, 
29  Am.  Dec.  330,  in  Connecticut;  Closson  v.  Staples,  42  Vt. 
209,  1  Am.  Rep.  316,  in  Vennont;  Marbourg  v.  Smith,  11 
Kan.  554;  Woods  v.  Finnell,  13  Bush,  629),  do  the  courts 
recognize  that  there  is  a  wrong  for  which  there  should  be 
a  remedy.  But  while  the  weight  of  authority  denies  the  ac- 
tion, the  weight  of  reason  allows  it.  We  have  set  out  at 
length  the  arguments  of  the  courts  pro  and  con,  and  no  one 
can  read  them  without  being  struck  with  the  weakness  of 
the  position  assumed  by  the  majority  of  the  American  courts 
that  have  been  called  upon  to  deal  with  this  question,  and  of 
the  writers  who  have  stated  the  law  as  they  understood  the 
decisions":  21  Am.  Law  Reg.  368,  369. 

In  Smith  v.  Michigan  Buggy  Co.,  175  HI.  619,  67  Am.  St. 
Rep.  242,  51  N.  E.  569,  the  court  said  that  the  great  weight 
of  American  authority  and  the  better  reasoning  are  in  accord 
with  the  English  rule;  that  it  was  preferable  to  follow  what 
Mr.  Lawson  said  as  to  which  way  the  greater  weight  of  au- 
thority points,  since  the  court's  examination  of  judicial  and 
elementary  authority  on  the  subject  confirmed  him,  than  to 
follow  his  judgment  as  to  what  the  law  ought  to  be.  In  Stephen 
on  Malicious  Prosecution,  American  edition,  21,  it  is  said  in 
the  note  that  the  rule  is  well  settled  in  the  United  States 
contrary  to  the  rule  of  the  English  courts.  How  valueless 
the  writer's  work  is  to  a  correct  understanding  of  the  subject 
is  seen  from  the  fact  that  Whipple  v.  Fuller,  11  Conn.  582, 
29  Am.  Dec.  330,  Pangburn  v.  Bull,  1  Wend.  345,  Closson 
V.  Staples,  42  Yt.  209,  1  Am.  Rep.  316,  and  other  cases  fol- 
lowing their  lead  are  cited  as  holding  the  same  as  Eberly  v. 
Rupp,  90  Pa.  St.  259,  Muldoon  v.  Rickey,  103  Pa.  St.  Ill, 
49  Am.  Rep.  117,  Wetmore  v.  Mellinger,  64  Iowa,  741,  52 
Am.  Rep.  465,  18  N.  W.  870,  and  other  cases  which  in  fact 
distinctly  follow  the  English  rule.  The  writer  of  the  note 
says,  apparently  intending  to  use  language  in  accord  ^^^  with 
the  opinion  of  Beck,  J.:  "And  in  such  cases  the  plaintiff  is 
entitled  to  recover  the  damages  sustained  by  him";  while  in 
fact  Justice  Beck  used  this  language:  "We  think  the  doctrine 
ifi  well  established  by  the  great  preponderance  of  authority 
that  no  action  will  lie  for  the  institution  and  prosecution 
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of  a  civil  adtion  with  malice  and  without  probable  cause, 
where  there  has  been  no  arrest  of  the  person  or  seizure  of  the 
property  of  defendant  and  no  special  injury  sustained  which 
would  not  necessarily  result  in  all  suits  prosecuted  to  recover 
for  like  causes  of  action." 

So  careful  a  writer  as  Judge  Cooley  does  not  venture  to 
say  definitely  which  way  the  weight  of  authority  preponder- 
ates in  this  country,  though  his  language  leads  one  to  believe 
that,  in  his  judgment,  it  is  in  favor  of  the  English  rule.  He 
confines  the  civil  actions  that  may  support  one  for  damages 
for  malicious  prosecution  by  the  settled  law  to  maliciously 
instituting  and  prosecuting  proceedings  in  bankruptcy,  suits 
in  which  the  defendant  is  arrested,  suits  in  which  the 
property  of  tbe  defendant  is  attached,  and  proceedings 
to  have  a  party  declared  insane  and  placed  under  guardian- 
ship. He  says,  as  to  other  civil  actions:  "In  some  cases  it 
has  been  held  that  an  action  may  be  maintained  for  the  ma- 
licious institution  without  probable  cause  of  any  civil  suit 
which  has  terminated  in  favor  of  the  defendant;  but  the 
English  authorities  do  not  justify  this  statement,  and  there 
is  much  good  reason  in  what  has  been  said  in  a  Pennsylvania 
case  (Mayer  v.  Walter,  64  Pa.  St.  283),  that  'if  the  person 
be  not  arrested  or  his  property  seized,  it  is  unimportant  how 
futile  and  unfounded  the  action  might  be;  as  the  plaintiff, 
in  consideration  of  law,  is  punished  by  the  payment  of  costs.* 
If  every  suit  may  be  retried  on  an  allegation  of  malice,  the 
evils  would  be  intolerable  and  the  malice  in  each  subsequent 
suit  would  be  likely  to  be  greater  than  in  the  first":  Cooley 
on  Torts,  2d  ed.,  219. 

The  first  significant  case  found  in  the  American  decisions 
is  Eay  v.  Law,  Pet.  C.  C.  207,  Fed.  Cas.  No.  11,592  decided 
in  1816,  where  the  English  rule  was  followed  to  the  letter, 
it  being  said  that:  "If  bail  be  not  demanded,  it  is  unimpor- 
tant how  futile  and  ^*  unfounded  the  action  may  be,  as  the 
plaintiff  is  punished  by  the  payment  of  costs  and  the  defend- 
ant is  not  materially  injured."  The  following  authorities, 
in  addition  to  those  already  referred  to,  support  Judge 
Coole/s  observation:  McNamee  v.  Minke,  49  Md.  122;  Su^ 
preme  Lodge  A.  P.  L.  v.  Unverzagt,  76  Md.  104,  24  Atl. 
323;  Bitz  v.  Meyer,  40  N.  J.  L.  252,  29.  Am.  Rep.  233;  Potts 
V.  Imlay,  4  N.  J.  L.  330,  7  Am.  Dec.  603;  Woodmansie  ▼. 
Logan,  2  N.  J.  L.  93;  Mitcbcll  v.  Southwestern  R.  R.  Co., 
75  Ga.'398;  Kramer  v.  Stock,  10  Watts,  116;  Gorton  v.  Brown, 
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27  111.  489,  81  Am.  Dec.  245;  Ely  v.  Davis,  111  N.  C.  24, 
16  S.  E.  878;  Cade  v.  Yocum,  8  La.  Ann.  477;  Thomas  v. 
Rouse,  2  Brev.  75.  The  doctrine  of  those  cases  and  the  mis- 
chief it  is  aimed  at  are  well  indicated  by  the  following  lan- 
guage from  the  opinioii  in  Ely  v.  Davis,  111  N.  C.  24,  15  S. 
E.  878: 

"We  may  as  well  say  that  the  law  seems  to  be  settled  by 
the  weight  of  authority,  although  there  are  some  decisions 
to  the  contrary,  that  an  action  will  not  lie  for  malicious  prose- 
cution in  a  civil  suit,  unless  there  was  an  arrest  of  the 
person  or  seizure  of  property,  as  in  attachment  proceedings 
at  law  or  their  equivalent  in  equity,  or  in  the  proceedings 
in  bankruptcy,  or  like  cases,  where  there  was  some  special  dam- 
age resulting  from  the  action,  and  which  would  not  neces- 
sarily result  in  all  cases  of  the  like  kind." 

"The  policy  of  the  law,  while  encouraging  arbitrations  and 
settlements  without  suit,  has  ever  been  to  afford  fair  oppor- 
tunity to  all  to  have  their  claims  determined  in  the  courts. 
To  hold  it  now  to  be  that  in  every  case  of  failure  by  the 
plaintiff  to  establish  his  allegation  of  fraud,  there  being  no 
special  damage  resulting  therefrom,  upon  a  suggestion  of 
malice  and  want  of  probable  cause  an  action  for  malicious 
prosecution  would  lie  against  him,  would  open  the  floodgate 
to  a  species  of  litigation  hitherto  unknown  in  North  Carolina, 
the  absence  of  which,  up  to  the  present  time,  indicates  that 
it   has  not   heretofore  been   recognized." 

The  Iowa  court,  in  Wetmore  v.  Mellinger,  64  Iowa,  741, 
52  Am.  Rep.  465,  18  N".  W.  870,  mentioned,  as  considerations 
for  the  doctrine  that  the  malicious  prosecution  of  a  mere 
civil  suit,  without  interference  with  the  person  or  property 
of  the  defendant,  will  not  sustain  an  action  for  damages,  the 
following:  ®^*  "The  courts  are  open  and  free  to  all  who 
have  grievances  and  seek  remedies  therefor,  and  there  should 
be  no  restraint  upon  a  suitor,  through  fear  of  liability  re- 
sulting from  failure  in   his   action,   which  would   keep   him 

from   the   courts If   an   action   may    be    maintained 

against  a  plaintiff  for  the  malicious  prosecution  of  a  suit 
without  probable  cause,  why  should  not  a  right  of  action 
•accrue  against  a  defendant  who  defends  •v^ithout  probable 
cause  and  with  malice?" 

From  what  has  been  said  it  wUl  be  seen  that  the  proposition 
submitted  and  contended  for  by  appellant's  counsel  ought 
not  to  receive  approval  as  the  law  of  this  state  without  the 
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most  careful  consideration  of  the  subject  in  a  case  necessarily 
depending  upon  a  correct  solution  of  it.  As  at  present  ad- 
vised, we  are  not  prepared  to  say  that  sucE  a  case  has  been 
heretofore  decided  by  this  court.  Noonan  v.  Orton,  30  Wis. 
356,  was  not  such  a  case.  There  the  plaintiff's  property  was 
seriously  interfered  with  by  successive,  unnecessary,  and  vexa- 
tious equitable  levies  thereon  in  garnishee  proceedings,  and 
the  ground  of  the  action  was  abuse  of  the  process  of  the 
court.  In  our  judgment  the  present  case  does  not  necessarily 
turn  on  the  broad  proposition  contended  for.  The  alleged 
wrongful  action  was  not  an  ordinary  suit,  where  neither  per- 
son nor  property  was  interfered  with,  and  where  there  was 
no  damage  other  than  such  as  generally  results  from  ordi- 
nary civil  actions  in  such  circumstances.  The  action  was 
brought  ostensibly  for  the  purpose  of  winding  up  a  partner- 
ship. Before  it  was  commenced,  respondent  was  in  posses- 
sion of  the  partnership  property  as  much  as  appellant.  The 
purpose  of  the  action  was  to  as  effectually  deprive  him  of  that 
possession  and  subject  it,  in  invitum,  to  the  claim  of  appel- 
lant, as  if  it  were  levied  upon  by  writ  of  attachment.  Under 
such  circumstances  damages  other  than  taxable  costs  neces- 
sarily follow.  Moreover,  special  damages  are  expressly  al- 
leged in  the  complaint.  The  pleader  says,  in  effect,  that 
the  purpose  of  the  plaintiff  was,  by  means  of  the  winding-up 
proceedings,  to  obtain  possession  of  the  partnership  property, 
*^***  in  form  as  an  officer  of  the  court  for  the  benefit  of  the 
person  legally  entitled  thereto,  but  in  fact  for  the  benefit  of 
the  plaintiff ;  and,  through  the  forms  of  law,  to  administer  the 
property  ostensibly  for  the  legitimate  purpose  of  a  winding- 
up  suit,  but  in  fact  to  enable  the  plaintiff  to  control  the  prop- 
erty, and,  in  an  indirect  way,  to  obtain  the  full  title  thereto; 
and  that  such  purpose  was  fully  consummated,  whereby  re- 
spondent's interest  in  the  firm  assets  was  wholly  lost  to  him. 
The  same  reasoning  that  supports  an  action  for  damages  for 
maliciously  and  without  probable  cause  instituting  and  prose- 
cuting proceedings  to  have  a  person  declared  a  bankrupt 
applies  to  an  action  maliciously  brought  to  wind  up  a  part- 
nership, founded  on  alleged  misconduct  of  the  defendant. 

In  quite  a  recent  English  case  to  which  we  have  already 
referred  (Quartz  Hill  etc.  Min.  Co.  v.  Eyre,  L.  E.  11  Q.  B. 
D.  674),  wherein  the  rule  that  an  ordinary  civil  action, 
neither  the  property  nor  the  person  of  the  defendant  being 
interfered  with,  causing  special  damage,  though  maljciously 
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brought  and  prosecuted,  will  not  sustain  an  action  for  dam- 
ages, was  maintained  with  as  much  clearness  and  firmness  as 
in  any  previous  case,  it  was  held  that  an  action  maliciously 
brought  and  prosecuted  to  wind  up  a  partnership  should  not 
be  classed  with  those  where  the  damages  to  the  defendant  are 
deemed  to  be  damnum  absque  injuria,  but  under  the  third 
head  of  actionable  wrongs  growing  out  of  malicious  prosecu- 
tions, laid  down  by  Holt,  C.  J.,  in  Savill  v.  Roberts,  1  Ld. 
Ea}Tn.  374,  378 — namely,  actions  where  a  man's  fair  fame 
end  credit  are  injured.  It  was  said  that  such  an  action  is 
not  like  an  ordinary  action  for  fraud,  where  the  wrong  done 
by  merely  bringing  the  action  is  supposed  to  be  remedied  by 
the  vindication  of  the  defendant  at  the  trial;  but  its  effect 
is  like  that  in  wrongful  proceedings  in  bankruptcy — the  good 
name,  fame,  and  credit  of  the  person  accused  is  necessarily 
seriously  injured.  That  seems  plain,  and  it  is  equally  plain 
that  such  actions  fall  within  ^^"^  the  class  held  to  constitute 
a  good  foundation  for  an  action  for  damages  for  malicious 
prosecution  on  account  of  the  interference  with  property 
rights.  Any  particular  method  of  interfering  with  property 
rights,  as  by  writ  of  attachment,  is  not  material.  An  equi- 
table levy  upon  property,  as  in  garnishee  proceedings,  or  the 
deprivation  of  the  defendant  of  his  property  by  means  of  the 
appointment  of  a  receiver,  or  any  other  means  whereby  his 
property  is  taken  into  the  custody  of  the  court  or  taken  out 
of  the  custody  of  the  owner  and  out  of  his  free  control,  as 
in  Noonan  v.  Orton,  30  Wis.  356,  which,  in  the  ordinary  course 
of  things,  causes  damage  not  reached  by  a  mere  judgment 
of  vindication  or  for  costs,  is  sufficient.  This  action  was  not 
commenced  by  service  of  a  summons  and  prosecuted  without 
the  person  or  property  of  the  defendant  being  interfered 
with  directly  to  his  damage;  but,  as  before  indicated,  the 
defendant  was  deprived  of  the  possession  of  his  property, 
and  a  growing  business,  of  which  he  was  part  owner,  was 
abruptly  stopped  and  closed  out,  necessarily  causing  loss  to 
him,  not  only  by  depreciation  in  the  value  of  the  firm  assets, 
but  by  destruction  of  the  business  in  which  the  property  was 
used,  and  by  injuring  respondent's  good  name  and  fair  fame 
as  a  merchant  and  member  of  the  community. 

The  furtiier  point  is  made  that  the  complaint  is  insufficient 
because  it  does  not  contain  an  allegatiooi  that  the  plaintiff 
was  damaged  by  the  wrongs  complained  of  to  some  specific 
amoui^t.    That  must  be  ruled  against  appellant  on  the  well- 
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settled  principle  that,  where  damages  are  necessarily  inferable 
from  the  facts  alleged,  a  statement  of  such  facts  sufficiently 
states  the  damages:  Luessen  v.  Oshkosh  etc.  Power  Co.,  109 
Wis.  94,  85  N.  W.  124,  4  Ency.  of  PI.  &  Pr.  618. 

By  the  Court.     The  order  appealed  from  is  affirmed. 


An  Action  for  Malicious  Prosecution  of  a  civil  action  may  be 
maintained,  although  there  was  no  interference  with  the  person 
or  property  of  the  defendant:  MePherson  v.  Runyon,  41  Minn.  524, 
16  Am.  St.  Rep.  727,  43  N.  W.  392;  Antcliff  v.  June,  81  Mich.  477, 
21  Am.  St  Rep.  533,  45  N.  W.  1019;  Brand  v.  Hinchman,  68  Mich. 
590,  13  Am.  St.  Rep.  362,  36  N  W.  664;  Smith  v.  Burrus,  106  Mo. 
94,  27  Am.  St.  Rep.  329,  16  S.  W.  881;  Kolka  v.  Jones,  6  N.  Dak. 
461,  66  Am.  St.  Rep.  615,  71  N.  W.  558.  Compare  Norcross  v.  Otis,. 
152  Pa.  St.  481,  34  Am.  St.  Rep.  669,  25  Atl.  575',  Cincinnati  Daily 
Ti-ibune  Co.  v.  Bruck,  61  Ohio  St.  489,  76  Am.  St.  Rep.  433,  56  N.  E. 
198;  Smith  v.  Michigan  Buggy  Co.,  175  111.  619,  67  Am.  St.  Rep.  242, 
51  N;  E.  569. 

In-  an  Action  for  Malicious  Prosecution  of  a  civil  action,  the 
plaintiff  must  show  that  the  suit  complained  of  has  terminated: 
Brown  v.  Wellington,  106  Mass.  318,  8  Am.  Rep.  330.  As  to  how 
far  this  principle  is  applicable  to  malicious  prosecutions  of  criminal 
actions,  see  Satilla  Mfg.  Co.  v.  Cason,  98  Ga.  14,  58  Am.  St.  Rep. 
287,  25  S.  E.  900;  monographic  note  to  Ross  v.  Hixon,  26  Am,  St. 
Rep.  136-137;  Page  v.  Citizens'  Bank.  Co.,  Ill  Ga.  73,  78  Am.  St. 
Rep.  144,  36  S.  E.  418. 
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PALMER  V.  STATE. 

[9  Wyo.  40,  59  Pac.  793.] 
HOMICIDE— SELF-DEFENSE— ASSAULT  IN  DOMICILE.— 
A  person  assaulted  in  his  own  house  need  not  retreat,  although  he 
can  do  so  without  increasing  his  own  danger,  before  he  may  law- 
fully resist,  even  to  the  taking  of  the  life  of  his  assailant,    (p.  912.) 

HOMICIDE— SELF-DEFENSE.— A  PERSON  ASSAULTED 
UPON  HIS  OWN  GROUNDS,  without  provocation,  by  a  person 
armed  with  a  deadly  weapon  and  apparently  seeking  his  life,  is  not 
obliged  to  retreat,  but  may  stand  his  ground  and  defend  himself 
with  such  means  as  are  within  his  control,  and  to  the  extent  uecea- 
fiary  to  save  his  life.    (p.  914.) 

HOMICIDE-SELF-DEFENSE- ASSAULT  IN  DOMICILE.- 
Every  person  has  a  right  to  pursue  his  peaceful  avocations  in  his 
own  house  and  about  his  own  premises,  unmolested  by  threats, 
or  violence,  or  unlawful  interference  by  any  other  person.  If,  while 
pursuing  these  avocations,  he  is  violently  attacked  in  a  manner 
indicating  a  purpose  to  perpetrate  a  known  felony  upon  him,  such 
as  murder,  mayhem,  or  the  like,  he  is  not  obliged  to  retreat,  but 
may  pursue  his  adversary  until  he  has  freed  himself  from  all  dan- 
ger,   (p.  915.) 

INSTRUCTIONS  CONTAINING  INCONSISTENT  AND  ER- 
RONEOUS STATEMENTS  of  law  are  ground  for  reversal,    (p.  915.) 

TRIAL.— EXCEPTIONS  TO  INSTRUCTIONS  and  to  the 
charge  generally  as  given,  at  the  first  opportunity  when  they  are 
read  to  the  jury,  is  sufficient,  especially  when  the  instructions  given 
for  the  state  contain  an  erroneous  statement  of  the  law,  and  ^re 
directly  antagonistic  to  those  asked  by  the  defendant,    (p.  916.) 

HOMICIDE— SELF-DEFENSE-ASSAULT  IN  DOMICILE.— 
One  who  starts  out  upon  an  expedition  which  Involves  a  felonious 
assault  upon  another  in  his  own  house  takes  his  life  in  his  hand, 
and  the  right  to  take  it  from  him  only  upon  the  apparent  necessity 
which  he  himself  may  create.  The  person  so  assaulted  has  the  rljiht 
to  defend  himself  and  to  pursue  his  adversary  until  be  has  freed 
himself  from  all  danger,    (p.  916.) 

(910) 
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HOMICIDE— SELF-DEFENSE.— Whether  the  accused  was 
under  an  apparent  necessity  of  klllini^  his  assailant,  and  whether 
the  killing  was  prompted  by  such  necessity  or  by  other  motives,  are 
questions  to  be  determined  by  the  jury.    (p.  916.) 

M.  C.  Brown,  for  the  appellant. 

J.  A.  Van  Orsdel,  attorney  general,  for  the  state. 

*•'  CORN",  J.  The  defendant,  plaintiff  in  error,  was  tried 
upon  an  information  charging  him  with  the  murder  of  one 
Joseph  Demars,  found  guilty  of  manslaughter,  and  sentenced 
to  the  penitentiary  for  a  term  of  ten  years.  He  claimed 
that  the  shooting  was  done  in  self-defense,  and  says  that  he 
did  not  have  a  fair  trial,  for  the  reason,  among  others,  that 
the  jury  was  erroneously  instructed.  By  the  motion  for  a 
new  trial  instructions  8,  9,  and  11,  given  upon  the  request 
of  the  prosecution,  were  specially  pointed  out  as  erroneous 
and  prejudicial  ifo  the  defendant. 

For  the  purpose  of  testing  the  instructions  a  hrief  state- 
ment of  certain  facts  which  characterized  the  case  will  be  suf- 
ficient. Defendant  and  deceased  were  at  a  dancing  party, 
where  deceased,  being  partially  intoxicated,  sought  a  quarrel 
with  defendant,  which  he  tried  to  avoid.  Deceased  finally 
assaulted  him  about  1  o'clock  in  the  morning,  but  defend- 
ant got  the  better  of  it,  and  deceased  cried,  ^'Enough.'*  De- 
ceased shortly  afterward  went  to  sleep  in  a  room  near  the 
hall  where  the  dancing  was,  and  the  defendant,  being  warned 
that  he  had  better  look  out  for  Demars,  that  he  intended  to 
attack  him  again,  and  that  he  was  a  "hard  man,"  in  order  to 
avoid  any  further  difficulty,  got  on  his  horse  and  went  home, 
a  distance  of  about  seven  miles,  lay  down  and  went  to  sleep. 
Demar.>!  awoke  about  daylight,  and  was  looking  for  defend- 
ant, threatening  that  he  would  beat  him  to  death;  that  he 
would  kill  him  before  sundown,  etc.  At  this  time  deceased 
was  sober.  Upon  being  informed  that  Palmer  had  gone  home, 
he  immediately  started  after  him,  saying  that  he  would  kill 
him  before  night.  Upon  reaching  the  defendant's  place,  he 
pushed  or  burst  open  the  door,  which  was  fastened  upon  the 
inside  by  a  wooden  button,  and  assaulted  Palmer  in  '*^  bed 
by  striking  him  on  the  head  with  his  fist.  They  again  fought, 
deceased  repeating  that  he  would  beat  him  to  death  before 
night,  kill  him  before  the  sun  went  down,  etc.  Defendant 
got  the  better  of  him,  and  deceased  said  he  would  quit.  Upon 
being  released  Demars  returned  to  the  attack,  repeating  his 
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threats.  This  occurred  two  or  three  times.  No  one  was  at 
the  ranch  but  deceased  and  defendant.  In  concluding  his 
statement  of  the  transaction  from  the  witness  stand,  defend- 
ant testified:  "I  was  pretty  near  worn  out.  I  was  tired  of 
fighting.  I  saw  he  was  going  to  wear  me  out — do  me  up, 
and  I  caught  him  by  the  throat.  He  was  trying  to  bite  me 
all  the  time  we  were  scuffling.  He  did  come  near  biting  me 
two  or  three  times — ^bit  my  hand.  I  got  loose  from  him  and 
run  for  the  pistol  that  was  hanging  in  the  kitchen.  I  run 
and  opened  the  door,  reached  for  the  pistol,  grabbed  it  out 
of  the  scabbard  and  whirled  around;  when  I  turned  round 
he  was  on  his  feet  coming  toward  me.  I  fired  at  him.  He 
went  down  toward  the  foot  of  the  bed.  I  kept  on  shooting 
and  shot  two  more  shots,  and  when  I  quit  shooting  he  was 
there  lying  on  his  face.  I  went  out  of  the  room  and  got  my 
horse  and  went  over  and  told  Mr.  Handley  wjiat  I  had  done, 
and  got  him  to  gome  back  to  the  ranch,  and  sent  for  the 
justice  of  the  peace  to  come."  The  proof  was  that  the  rep- 
utation of  the  deceased  as  a  peaceable  man  was  bad.  The 
foregoing  statement  is  not  given  as  the  only  conclusion  which 
the  jury  could  reach  upon  a  consideration  of  the  whole  case, 
but  as  a  conclusion  which  they  were  authorized  to  reach  un- 
der the  evidence,  and  which  the  court,  not  being  empowered 
to  pass  upon  the  weight  of  the  evidence,  could  not  reject  in 
giving  its  charge  to  the  jury.  But  that  the  deceased  was 
the  aggressor,  that  he  pursued  the  defendant  to  his  own  home 
and  repeatedly  assaulted  him  there,  while  at  the  same  time 
expressing  his  determination  to  kill  him  before  night,  are 
facts  which  are  not  controverted  by  the  prosecution. 

With  these  facts  characterizing  the  case,  all  instructions 
which  informed  the  jury  that  it  was  the  duty  of  the  de- 
fendant ^*  to  retreat  before  he  would  be  justified  in  what- 
ever resistance  might  be,  or  might  reasonably  seem  to  be,  nec- 
essary against  the  assault  of  the  deceased,  were  necessarily 
inapplicable  to  the  evidence,  misleading,  and  prejudicial  to 
the  defendant.  It  is  not  the  law  that  one  assaulted  in  his 
own  house  must  retreat,  provided  he  can  do  so  without  in- 
creasing his  own  danger,  before  he  may  lawfully  resist,  even 
to  the  taking  of  the  life  of  his  assailant.  It  is  unquestion- 
ably true  that  the  law  does  not  permit  one  who  is  assailed 
to  take  life  unless  it  is  apparently  necessary  under  the  cir- 
cumstances. But  the  two  propositions  are  not  in  conflict. 
He  must  not  take  life  except  in  case  of  apparent  necessity,. 
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but  the  law  does  not  require  that  he  shall  avoid  the  necessity 
by  retreating  before  his  assailant.  His  house  is  his  castle, 
and  when  it  is  invaded,  he  is  deemed  to  be  "at  the  wall,"  and 
no  further  retreat  is  required:  2  Bishop's  Criminal  Law,  653; 
Pond  V.  People,  8  Mich.  177;  Erwin  v.  State,  29  Ohio  St.  188, 
23  Am.  Eep.  733. 

The  defendant  in  this  case  had  retreated  seven  miles  to 
his  own  home,  and  there  is  no  intimation  whatever  in  the 
evidence  that  it  was  not  in  good  faith  to  avoid  any  further 
difficulty  with  the  deceased.  But,  under  these  facts,  in  one' 
of  the  instructions  complained  of  is  found,  the  following  lan- 
guage: "If  the  defendant  went  out  of  the  room  where  he 
had  had  a  difficulty  with  the  deceased,  and  went  into  the 
kitchen  for  the  purpose  of  getting  his  gun,  and  after  getting 
his  gun  returned  into  the  room  to  seek  a  further  difficulty  with 
the  deceased,  or  if,  after  being  outside  the  room,  he  could 
have  withdrawn  from  the  danger  (if  you  find  from  the  evi- 
dence that  there  was  danger  at  the  time)  with  safety,  it  was 
his  duty  to  retreat.  Between  his  duty  to  retreat  and  his 
right  to  kill,  he  must  retreat  if  he  could  do  so  with  safety. 
By  retreat  is  only  meant  that  a  party  must  avail  himself  of 
any  apparent  and  reasonable  avenues  of  escape  by  which  his 
danger  may  be  averted,  and  the  necessity  of  striking  his  as- 
sailant avoided.  But  if  the  attack  is  of  such  a  nature,  or 
the  weapon  of  such  a  character,  that  to  attempt  to  retreat 
might  increase  the  ^^  danger,  the  party  need  retreat  no  fur- 
ther.'* This  statement  of  the  law  is  apparently  the  result 
of  an  attempt  to  adapt  to  the  circumstances  of  this  case  an 
instruction  which  we  find  approved  in  People  v.  lams,  57  Cal. 
119.  In  that  case  the  evidence  showed  that  defendant  and 
deceased  were  talking  together.  Defendant  was  heard  to 
tell  the  deceased  to  come  out  with  whatever  he  had.  Deceased 
said  he  had  nothing  to  come  out  with  except  a  pocket  knife. 
Deceiised  was  holding  an  armful  of  wood  at  that  time.  De- 
fendant then  had  his  pistol  in  his  hand.  Defendant  then 
told  deceased  to  look  out,  and  deceased  then  threw  his  arm- 
ful of  wood  down  and  threw  up  his  arms,  standing  still,  and 
telling  the  defendant  to  shoot  if  he  wanted  to.  Defendant 
immediately  shot  the  deceased  three  times.  The  deceased 
was  not  seen  to  make  any  perceptible  advance  on  the  defend- 
ant, or  to  have  any  weapon  or  arms  of  any  kind.  Defend- 
ant relied  for  his  defense  upon  the  fact  that  deceased  had 
formerly  threatened  him.     The  facts  in  the  two  cases  are  in 
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such  contrast  that  it  is  not  surprising  that  the  attempt  to 
adapt  the  instructions  in  the  one  to  the  other  should  result 
in  giving  to  the  jury  for  their  guidance  legal  principles  in- 
applicable to  the  facts  and  prejudicial  to  the  defendant. 

Again,  in  the  eighth  instruction,  given  upon  the  request 
of  the  prosecution,  this  language  is  used:  "If  one  is  attacked 
by  another  in  such  a  way  as  to  denote  a  purpose  to  take 
away  his  life,  or  to  do  him  some  great  bodily  harm,  from 
which  death  or  permanent  injury  may  follow,  in  such  a  case 
he  may  lawfully  kill  his  assailant.  When?  Provided  he  use 
all  the  means  in  his  power  otherwise  to  save  his  own  life,  or 
prevent  the  intended  harm,  such  as  retreating  or  disabling  him 
without  killing  him,  if  it  be  in  his  power."  In  a  similar  case 
the  supreme  court  of  Ohio  condemned  an  instruction  on  ac- 
count of  language  almost  identical  with  that  above  quoted. 
The  court  say:  'TJnder  the  charge  below,  notwithstanding  the 
defendant  may  have  been  without  fault,  and  so  assaulted,  with 
the  necessity  of  taking  life  to  save  his  own  upon  him,  still  '*'' 
the  jury  could  not  have  acquitted,  if  they  found  he  had  failed 
to  do  all  in  his  power  otherwise  to  save  his  own  life,  or  pre- 
vent the  intended  harm,  as  retreating  as  far  as  he  could,  etc. 
In  this,  we  think  the  law  was  not  correctly  stated":  Erwin  v. 
State,  29  Ohio  St.  200,  23  Am.  Rep.  733. 

Again,  in  the  ninth  instruction  the  court  uses  this  language : 
"A  man  assailed  upon  his  own  grounds,  without  provocation, 
by  a  person  armed  with  a  deadly  weapon  and  apparently  seek- 
ing his  life,  is  not  obliged  to  retreat,  but  may  stand  his  ground 
and  defend  himself  with  such  means  as  are  within  his  con- 
trol ;  and  so  long  as  there  is  no  intent  on  his  part  to  kill  his 
antagonist,  and  no  purpose  of  doing  anything  beyond  what 
is  necessary  to  save  his  own  life,  is  not  guilty  of  murder  or 
manslaughter  if  death  results  to  his  antagonist  from  a  blow 
given  him  under  such  circumstances."  From  this  statement 
the  jury  must  necessarily  have  inferred  that  if  the  killing  was 
intentional  the  defendant  could  not  be  excused  or  justified, 
although  he  was  assailed  upon  his  own  grounds,  without  provo- 
cation, by  a  person  seeking  his  life,  and  although  the  killing 
was  necessary  to  save  his  own  life.  That  this  is  not  the  law 
is  so  clear  as  to  require  no  reference  to  authorities.  Indeed, 
the  instructions  describe  with  substantial  accuracy  the  defense 
which  is  permissible  in  protecting  one's  property,  or  in  repel- 
ling an  assault  where  there  is  no  apparent  intention  upon  the 
part  of  the  assailant  to  kill  or  do  great  bodily  harm:  2  Bish- 
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op's  Criminal  Law,  641,  642.  It  falls  very  far  short,  however, 
of  stating  the  law  when  the  assault  is  made  upon  one  in  his 
own  house,  and  is  of  such  a  nature  as  to  indicate  the  intention 
of  his  assailant  to  inflict  upon  him  death  or  great  bodily  harm. 
We  think  the  law  is  very  well  stated  in  the  thirteenth  instruc- 
tion given  upon  the  request  of  the  defendant:  "Every  man 
has  a  right  to  pursue  his  peaceful  avocations  in  his  own  house 
and  about  his  own  premises  unmolested  by  threats,  or  vio- 
lence, or  unlawful  interference  by  any  other  person  or  persons, 
and  if,  while  pursuing  these  avocations,  he  is  violently  attacked 
in  a  manner  "**  indicating  a  purpose  to  perpetrate  a  known 
felony  upon  him,  such  as  murder,  mayhem,  or  the  like,  under 
such  circumstances  he  is  not  obliged  to  retreat,  but  may  pur- 
sue his  adversary  until  he  has  freed  himself  from  all  danger: 
2  Bishop's  Criminal  Law,  636.  But  it  is  apparent  that  this 
statement  of  the  law  is  inconsistent  with  that  contained  in 
the  other  parts  of  the  charge  before  referred  to.  That  it 
was  material  cannot  be  doubted.  Indeed,  it  went  to  the  very 
substance  of  the  defense.  In  such  cases  the  judgment  must 
be  reversed,  for  this  court  cannot  determine  whether  the  jury 
followed  the  correct  or  erroneous  statement  of  the  law:  2 
Thompson  on  Trials,  2326;  State  v.  Peel,  23  Mont.  358,  75 
Am.  St.  Rep.  529,  59  Pac.  174. 

It  is  objected,  however,  that  the  exceptions  to  the  charge 
were  not  sufficiently  preserved,  and  are  not  properly  before 
this  court  for  its  consideration.  In  allowing  the  bill  of  excep- 
tions, the  court  says:  "And  the  court,  having  examined  the 
said  bill  of  exceptions  at  length,  and  finding  the  same  correct, 
except  in  this,  that  no  exceptions  or  objections  were  made  or 
taken  to  any  of  the  instructions  given  for  the  prosecution, 
and  set  forth  as  grounds  for  a  new  trial  by  the  defendant,  at 
or  before  the  time  said  instructions  were  given  and  read  to 
the  jury,  objection  being  made  generally  to  all  of  the  instruc- 
tions given  for  the  prosecution  after  the  same  were  read  to 
the  jury,  and  the  court  now  here  in  open  court  approves  the 
same  and  orders  that  it  be  filed  and  made  a  part  of  the  record 
in  this  case."  The  rule  under  our  statute  is  that  the  party 
objecting  to  a  decision  of  the  court  must  except  at  the  time 
the  decision  is  made,  and  this  court  has  no  disposition  to  relax 
the  rule.  But  it  must  have  a  reasonable  construction.  The 
exception  must  be  taken  in  time  and  be  sufficiently  specific 
to  point  out  the  matter  complained  of  so  that  the  trial  court 
may  have  opportunity  to  correct  its  own  errors.    The  law 
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does  not  contemplate  that  a  defendant  may  permit  his  case  to 
be  tried  in  the  court  below  upon  one  theory  without  objection, 
and  then  come  into  this  court  to  complain  that  another  was 
the  true  one.  But  *^  that  is  not  this  case.  There  is  no  in- 
timation that  the  instructions  were  submitted  to  counsel  for 
the  defendant  before  they  were  read  to  the  jury,  or  that  coun- 
sel consented  or  failed  to  object  to  the  statement  of  the  law 
contained  in  them.  So  far  as  appears,  the  first  opportunity 
to  o))ject  was  when  they  were  read  to  the  jury.  There  is  cer- 
tainly no  presumption  that  they  were  consenting  when  they 
had  asked  for  and  had  obtained  the  approval  of  the  court  to 
instructions  directly  antagonistic  to  those  given  on  behalf  of 
the  state. 

We  think  also  the  character  of  objection  made  was  sufficient 
in  this  case.  It  was  to  the  charge  itself,  the  law  of  the  case 
as  embodied  in  the  instructions  for  the  state.  We  are  cited 
to  numerous  cases  where  it  has  been  held  that  a  failure  of  the 
court  to  state  a  pertinent  legal  principle,  when  it  has  not  been 
requested,  is  not  error;  as,  for  instance,  a  failure  to  define 
the  terms,  "malice,"  "reasonable  doubt,"  or  the  like.  But  the 
distinction  is  plain.  If  counsel  desire  to  have  the  jury  in- 
structed more  in  detail  than  the  court  may  deem  necessary, 
they  must  ask  for  such  instructions,  otherwise  it  is  reasonable 
to  presume  they  concurred  with  the  court  in  the  opinion  that 
the  jury  was  sufficiently  informed  as  to  such  matters.  Or 
they  may  have  deemed  that  they  could  present  to  the  jury  in 
argument  a  definition  or  explanation  which  would  be  more 
favorable  to  their  client's  case  than  one  which  the  court  might 
give.  No  such  considerations  apply  here.  The  defense  re- 
quested instructions  which  they  deemed  applicable  to  the  case, 
and  objected  to  the  instructions  for  the  state  as  a  whole  as 
presenting  an  inconsistent  and  erroneous  view  of  the  law  as 
applied  to  the  facts.  In  all  cases  the  charge  to  the  jury  should 
disclose  the  law  applicable  to  whatever  facts  the  evidence  tends 
to  establish,  not  to  any  which  it  does  not :  1  Bishop's  Criminal 
Law,  sec.  387.  We  think  the  instructions  for  the  state  as  a 
whole  present  an  erroneous  view  of  the  law  as  applied  to  the 
facts  of  this  case,  and  that  the  exception  was  sufficient. 

It  will  be  understood  that  there  is  nothing  in  this  opinion 
•^  which  withdraws  from  the  jury  any  issue  of  fact  involved 
in  the  case.  Whether  the  defendant  at  the  time  was  under 
an  apparent  necessity  to  kill  his  assailant,  and  whether  the 
killing  was  prompted  by  such  necessity,  or  by  other  motives. 
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are  questions  to  be  determined  by  the  jury.  But  it  was  uncon- 
troverted  upon  the  former  trial  that  the  deceased,  after  as- 
saulting the  defendant,  and  threatening  his  life,  pursued  him, 
invaded  his  house,  and  assaulted  him  there  with  the  avowed 
purpose  of  killing  him.  Under  the  conditions  in  this  state, 
the  rule  of  law,  stated  in  this  opinion,  is  especially  applicable. 
There  are  many  lonely  ranches  miles  away  from  any  help  or 
any  safe  place  of  retreat,  and  they  are  not  infrequently  occu- 
pied by  persons  without  other  protection  or  defense  than  that 
which  they  can  make  for  themselves.  That  any  man  or 
woman  so  situated  must  first  look  about  for  means  of  escape 
before  they  can  defend  themselves  against  impending  danger 
is  not  the  law.  It  would  not  benefit  community  or  tend  to 
make  life  safer.  "We  think  it  is  better  that  it  should  be  clearly 
stated  and  understood  that  one  who  starts  out  upon  an  expedi- 
tion which  involves  a  felonious  assault  upon  another  in  his 
own  house  takes  his  life  in  his  hand,  and  the  right  to  take  it 
from  him  depends  only  upon  the  apparent  necessity  which  he 
himself  may  create.  The  person  so  assaulted  has  the  right  to 
defend  himself,  and  to  pursue  his  adversary  until  he  has  freed 
himself  from  all  danger.  Whether  the  defendant  kept  him- 
self within  these  principles  is  the  issue  which  should  be  pre- 
sented to  the  jury  for  their  decision. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Potter,  C.  J.,  and  Knight,  J.,  concur. 


Self-defense.— A  person  while  In  his  own  dwelling-house  Is  not 
required  to  retreat  from  one  assaulting  hira,  without  regard  to  the 
nature  of  the  assault  or  the  intent  of  the  assailant.  And  while 
the  fact  that  he  is  in  his  own  house  does  not  justify  him  In  using 
more  force  than  Is  necessary,  or  in  killing  his  assailant  to  prevent 
a  mere  assault,  yet  If  the  assault  Is  fierce  and  violent  he  may  re- 
pel force  with  force,  and  use  such  means  as  are  reasonably  neces- 
sary to  protect  himself  from  harm.  And  this,  to  the  extent  of  taking 
life.  If  necessary,  to  preserve  his  own  life  or  to  prevent  great  bod- 
ily harm:  Elder  v.  State.  09  Ark.  648,  86  Am.  St.  Rep.  220,  65  S. 
W.  038;  monographic  note  to  State  v.  Sumner,  74  Am.  St  Rep.  740. 
The  law  of  defense  of  habitation,  however,  is  not  applicable  to  the 
protection  of  property:  Utterback  v.  Commonwealth,  105  Ky.  723, 
88  Am.  St  Rep.  000,  29  S.  W.  479. 
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FARM  INVESTMENT  COMPANY  v.  CARPENTER. 
[9  Wyo.  110,  61  Pac.  258.] 

WATERS  AND  WATERCOURSES-APPROPRIATION.-A 
right  to  the  use  of  water  may  be  acquired  In  Wyoming  by  priority 
of  appropriation  for  beneflcial  purposes,  In  contravention  of  the  com- 
mon-law rule  that  every  riparian  proprietor  Is  entitled  to  the  con- 
tiniiod  natural  flow  of  the  water  of  the  stream  running  through  or 
adjacent  to  his  lands,    (p.  921.) 

WATERS  AND  WATERCOURSES.— APPROPRIATION  OF 
WATER  CONSISTS  of  Its  diversion  by  some  adequate  means,  and 
Its  application  to  a  beneficial  use.    (p.  921.) 

CONSTITUTIONAL  LAW— TITLE  OF  ACT.— If  but  one  gen- 
eral and  comprehensive  subject  Is  contained  In  a  statute,  and  all 
Its  provisions  are  germane  to  that  subject,  the  statute  is  not  un- 
constitutional as  "containing  more  than  one  subject,  which  shall  be 
clearly  expressed  in  the  title."    (p.  930.) 

CONSTITUTIONAL  LAW— TITLE  OF  ACT.— "An  act  pro- 
viding for  the  supervision  and  use  of  the  waters  of  the  state." 
providing  for  the  adjudication  of  such  right  of  use  by  the  state 
board  of  control,  contains  but  one  general  subject,  which  Is  clearly 
expressed  In  its  title,     (p.  930.) 

CONSTITUTIONAL  LAW.— Statutes  must  receive  every  pre- 
sumption in  favor  of  their  validity,  and  are  not  to  be  overthrown 
iby  courts,  unless  clearly  unconstitutional,     (p.  931.) 

CONSTITUTIONAL  LAW— APPROPRIATION  OF  WATER. 

A  state  constitutional  declaration  that  the  water  of  natural  streams 
In  the  state  is  the  property  of  the  state  Is  valid  and  effectual  as  to 
all  water,  subject  to  prior  appropriation,     (p.  983.) 

WATERS  AND  WATERCOURSES  —  APPROPRIATION.— 
Where  the  doctrine  prevails  that  water  may  be  acquired  by  prior  ap- 
propriation, the  water  affected  by  such  doctrine  becomes  public! 
juris,  and  a  constitutional  or  statutory  declaration  that  such  water 
is  public  property  announces  no  new  rule  or  principle,    (p.  934.) 

WATERS  AND  WATERCOURSES.— CONSTITUTIONAL  OR 
STATUTORY  DECLARATIONS,  not  interfering  with  existing 
vested  rights,  that  the  water  of  natural  streams  or  other  natural 
bodies  of  water  in  the  state  is  public  property,  and  subject  to  prior 
appropriation  are  valid  and  effective,    (p.  934.) 

WATERS  AND  WATERCOURSES— STATE  OWNERSHIP  — 
By  constitutional  or  statutory  declarations  that  the  water  in  the 
natural  streams  or  other  natural  bodies  of  water  In  the  state  is  the 
"property  of  the  public,"  or  "property  of  the  state,"  the  state  is 
vested  with  jurisdiction  and  control  of  It  In  Its  sovereign  capacity. 
(p.  985.) 

WATERS  AND  WATERCOURSES-RIGHTS  ACQUIRED 
BY  PRIOR  APPROPRIATION.— A  prior  appropriator  of  the  water 
of  a  natural  stream  secures  a  property  right  therein,  but  he  does 
Bot  acquire  title  to  the  running  water,  except,  it  may  be,  to  such 
quantity  as  shall,  from  time  to  time,  have  been  lawfully  diverted 
and  after  diversion  may  be  running  in  his  ditch  or  lateral,     (p.  936.) 

WATERS  AND  WATERCOURSES  —  APPROPRIATION- 
POWER  TO  REGULATE.— The  state  has  power  to  regulate  prior, 
as  well  as  subsequent,  rights  of  appropriation  of  water,  and  as  all 
rights  of  appropriation  partake  of  the  same  general  characteristics. 
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diCfering  essentially  only  in  priority  and  quantity,  and  possibly  in 
purpose,  it  follows  that  if  various  rights  are  connected  with  the 
same  stream,  a  subsequent  claim  cannot  be  successfully  regulated 
without  including  in  the  regulations  all  rights  both  prior  and  sub- 
sequent,    (p.  936.) 

WATERS  AND  WATERCOURSES  —  APPROPRIATION — 
STATE  BOARD  OP  CONTROL.— A  statute  conferring  upon  a  state 
board  of  control  the  .power  to  adjudicate  the  priorities  of  various 
claimants  to  the  use  oC  the  public  waters  of  the  state  Is  not  void, 
as  investing  the  board  with  judicial  power,  as  it  acts  in  an  admin- 
istrative capacity,  and  its  determination  is  at  most  quasi  judicial 
only.     (pp.  937,  940.) 

WATERS  AND  WATERCOURSES  — APPROPRIATION — 
STATE  CONTROL -AD  JUDICATIONS— DUTY  OP  CLAIMANTS. 
A  Statute  conferring  upon  a  state  board  of  control  power  to  ad- 
judicate the  priorities  of  claimants  to  the  use  of  public  water  may 
legally  require  all  claimants,  both  prior  and  subsequent  to  the  pas- 
sage of  the  act,  to  submit  their  claims  upon  proper  notice  for  de- 
termination by  such  board  of  control,     (pp.  940,  941.) 

WATERS  AND  WATER  RIGHTS  —  APPROPRIATION- 
STATE  CONTROL— EFFECT  OP  ADJUDICATION.— If  a  statute 
confers  upon  a  state  board  of  control  power  to  adjudicate,  after  no- 
tice, the  priorities  of  claimants  to  the  use  of  public  water,  any 
matter  actually  and  legally  determined  by  final  decree  of  such 
board,  in  the  aijsence  of  fraud  or  collusion,  becomes  res  judicata,  at 
least  as  to  the  public  and  the  parties  participating  in  the  proceedings: 
(p.  942.) 

WAFERS  AND  WATER  RIGHTS  —  APPROPRIATION- 
STATE  CONTROL -EFFECT  OP  ADJUDICATION  AGAINST 
CLAIMANT  WITHOUT  NOTICE  OR  APPEARANCE.— Under  a 
statute  confen-ing  upon  a  state  board  of  control  power  to  adjudicate, 
after  notice,  the  priorities  of  claimants  to  the  public  waters  of  the 
state,  not  impoj^ing  any  penalty  upon  a  claimant  who  fails  to  ap- 
pear and  submit  proofs  of  his  claim,  an  existing  claimant  is  not 
concluded  by  a  determination  by  such  board  in  adjudication  pro- 
ceedings, if  he  has  not  appeared,  and  his  right  has  not  been  con- 
Bidei-ed.    (pp.  942,  944.) 

WATERS  AND  WATER  RIGHTS  —  APPROPRIATION- 
STATE  CONTROI^^EFPECT  OP  ADJUDICATION.— If  a  statute 
conferring  upon  a  state  board  of  control  power  to  adjudicate,  after 
notice,  the  priorities  of  claimants  to  the  pulilic  waters  of  the  state, 
malies  no  provision  expressly  estopping  a  claimant  failing  to  par- 
ticipate in  adjudication  proceedings,  and  as  the  decree  is  not  res 
judicata  as  to  his  undetermined  rights,  he  is  at  liberty  to  assert 
and  maintain  them  in  the  courts,  subject  to  the  rule  that  in  the 
absence  of  fraud  or  of  facts  sufficient  to  vitiate  an  adjudication, 
courts  will  not  assume,  in  an  Independent  action,  to  determine  anew 
the  rights  of  parties,  which  as  between  themselves  have  been  set- 
tled by  a  decree  of  such  board  of  control.    (PP.  946,  946.) 

WATlQRS  AND  WATER  RIGHTS  —  APPROPRIATION- 
STATE  CONTROL— NOTICE  TO  CLAIMANTS  BY  MAIL.— A  statu- 
tory  provision  for  notice  by  registered  mail  to  known  claimants 
as  prior  approprlators  of  water  as  to  the  time  for  the  taking  of  tes- 
timony in  adjudication  proceedings  as  to  the  rights  of  such  claim- 
ants, is  valid,  and  not  objectionable  as  not  constituting  notice  by 
due  process  of  law.    (p.  946.) 

APPELLATE  PRACTICE.— IN  RESERVED  OASES  a  ques- 
tion whether  an  answer  Is  sufficient  to  constittite  a  defense  will 
not  be  answered  on  appeal,  but  must  be  decided  by  the  trial  court, 
(p.  946.) 
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J.  W.  McCreery  and  A.  Bennett,  for  the  appellant. 
C.  H.  Parmelee  and  Q.  E.  A.  Moeller,  for  the  appellee. 

"o  POTTER,  C.  J.  This  suit  was  instituted  in  the  district 
court  of  Johnson  county  for  the  purpose  of  securing  a  decree 
quieting  the  title  of  plaintiff  to  the  right  to  use  water  from 
French  creek,  for  the  irrigation  of  certain  lands,  as  against 
each  and  all  of  the  defendants,  who,  it  is  alleged,  are  asserting 
prior  and  superior  rights  to  the  plaintiff. 

An  appropriation  by  plaintiff's  grantor  in  the  year  1879, 
and  the  continued  use  and  application  of  the  water  so  appro- 
priated, is  set  out,  and  in  consequence  thereof,  a  right  su- 
perior to  the  defendants  is  alleged  to  reside  in  the  plaintiff. 

The  answer  of  but  one  of  the  defendants  is  in  the  record. 
Admitting  the  original  appropriation  alleged  in  the  petition, 
and  the  ownership  of  plaintiff  to  the  water  right  acquired 
thereby,  if  any,  the  answer,  by  a  separate  defense,  after  dis- 
closing the  claim  of  the  answering  defendant  to  the  use  of 
certain  of  the  waters  of  the  stream  for  irrigation  purposes,  by 
reason  of  an  appropriation  in  1883,  sets  up  an  adjudication 
by  the  state  board  of  control  of  the  rights  of  the  various  claim- 
ants to  the  use  of  the  water  of  said  stream,  on  or  about  Octo- 
ber, 1893,  in  accordance  with  the  provisions  of  chapter  8  of 
the  Laws  of  1890-91,  the  same  being  an  act  entitled,  *'An  act 
providing  for  the  supervision  and  use  of  the  waters  of  the 
state.**  It  is  alleged  that  all  the  notices  required  by  said  act 
were  duly  given  and  published,  and  that  the  plaintiff  had 
actual  notice,  and  that  the  proceedings  were  conducted  in  ac- 
cordance with  the  statutory  provisions;  and  that  ^^  neither 
the  plaintiff  nor  his  grantors  appeared,  or  submitted  any  proof 
of  their  alleged  rights.  It  is  also  alleged  that  by  the  order 
of  the  said  board  in  that  proceeding  the  defendant  was  awarded 
a  certain  priority  for  a  definite  quantity  of  water,  for  which  a 
certificate  was  issued  to  him,  and  that  "no  amount  of  water 
whatever  was  awarded  or  decreed  to  the  plaintiff  or  to  any 
other  person  for  use  upon  the  lands  described  in  said  plain- 
tiff's petition."  Wherefore,  it  is  averred  that  the  plaintiff  has 
abandoned  its  rights,  and  is  now  estopped  from  asserting  the 
same.  To  this  defense  plaintiff  filed  a  general  demurrer,  upon 
the  consideration  of  which  the  district  court  ordered  that  the 
following  questions,  being  deemed  difficult  and  important,  be 
reserved  for  the  decision  of  this  court: 
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"1.  Is  the  board  of  control  of  the  state  of  Wyoming,  pro- 
vided for  by  article  8,  section  2  of  the  constitution  of  Wyom- 
ing, vested  with  judicial  power  in  such  manner  that  it  may 
adjudicate  and  determine  the  rights  of  priority  among  claim- 
ants to  the  use  of  water  for  beneficial  uses  from  the  public 
streams  of  this  state? 

"2.  Is  chapter  8  of  the  Laws  of  Wyoming  of  1890-1891,  the 
same  being  an  act  entitled  'An  act  providing  for  the  super- 
vision and  use  of  the  waters  of  the  state,'  or  the  sections  of 
said  chapter  which  authorize  the  board  of  control  to  adjudi- 
cate water  rights,  and  providing  a  system  of  procedure  there- 
for,  constitutional  ? 

"3.  If  the  board  of  control  be  a  legal  trilwinal  for  the  ad- 
judication of  water  rights,  and  the  act  in  question  constitu- 
tional, are  such  provisions  retroactive,  and  are  claimants  of 
prior  rights  to  the  use  of  water,  which  were  acquired  prior  to 
the  adoption  of  the  constitution  and  passage  of  the  acts  in 
question  required  to  submit  their  rights  to  the  adjudication  of 
said  board? 

"4.  In  case  claimants  of  water  rights,  which  accrued,  as 
stated  in  the  petition  herein,  before  the  adoption  of  the  con- 
stitution, do  not  submit  their  rights  to  said  board  for  adjudi- 
cation, when  proceedings  are  had  under  the  provisions  of  the 
act  by  the  board  of  control  for  the  *^^  adjudication  of  the 
rights  of  the  stream  out  of  which  said  claimants  take  their 
water,  are  they  then  concluded  or  estopped  by  such  adjudica- 
tion ? 

"5.  Do  the  provisions  of  the  statute  providing  for  publica- 
tion of  notice,  and  notice  by  mail,  and  without  actual  citation 
or  service  of  summons,  constitute  due  process  of  law  whereby 
the  titles  of  persons  to  water  rights  for  beneficial  uses  may  be 
determined  ? 

"6.  Does  the  answer  or  defense  to  which  the  demurrer  was 
interposed  constitute  a  sufficient  answer  or  defense  to  plain- 
tilFs  complaint,  under  the  law?*' 

In  this  state,  the  doctrine  prevails  that  a  right  to  the  use 
of  water  may  be  acquired  by  priority  of  appropriation  for  bene- 
ficial purpose,  in  contravention  to  the  common-law  rule  that 
every  riparian  owner  is  entitled  to  the  continued  natural  flow 
of  the  waters  of  the  stream  running  through  or  adjacent  to  his 
lands.  The  appropriation  consists  in  a  diversion  of  the  water 
by  some  adequate  means,  and  its  application  to  a  beneficial 
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use:  Moyer  v.  Preston,  6  Wyo.  308,  71  Am.  St.  Rep.  714,  44 
Pac.  845. 

It  is  doubtful  if  any  questions  of  graver  importance  than 
those  affecting  water  rights  are  presented  for  judicial  consid- 
eration. Notwithstanding  the  settlement  of  the  fundamental 
doctrine  and  its  recognition  by  our  constitution  and  statutes, 
the  law  respecting  it  in  many  of  its  phases  may  bp  said  to  be 
still  in  course  of  development,  and,  compared  with  other  ques- 
tions which  are  likely  to  arise  relating  to  this  general  subject, 
it  is  probable  that  none  will  exceed  in  importance  those  in- 
volved and  submitted  for  determination  in  this  controversy. 
Th?y  strike  at  the  root  of  the  system  adopted  in  this  state  for 
the  supervision  ^d  distribution  of  the  appropriated  waters. 

As  introductory  to  the  discussion  of  the  reserved  questions, 
we  will  undertake  a  very  brief  survey  of  the  leading  features 
of  local  legislation  and  conditions  existing  anterior  to  the 
framing  and  adoption  of  the  constitution,  and  the  enactment 
of  the  statute  out  of  which  the  contentions  in  the  case  at  bar 
arise. 

**•*  Legislative  attention  was  first  directed  to  this  subject 
in  1875.  The  act  of  that  year  declared  that  those  having  a 
possessory  right  or  title  to  land  "on  the  bank,  margin,  or 
neighborhood  of  any  stream"  should  be  entitled  to  the  use  of 
the  water  thereof  for  the  purpose  of  irrigation,  and  to  a  right 
of  way  over  the  lands  of  others  for  the  construction  of  irri- 
gating ditches.  Provision  was  also  made  for  the  just  and  equi- 
table allotment  of  water  in  times  of  scarcity  through  the 
agency  of  commissioners,  who,  when  appointed  and  required' 
to  act,  were  to  make  the  apportionment  for  the  interest  of  all 
parties  concerned,  and  with  due  regard  to  the  legal  rights  of 
all. 

At  the  time  of  the  passage  of  the  act  of  1875,  the  territory 
was  very  sparsely  settled,  and  comparatively  but  little  had 
been  accomplished  toward  the  cultivation  of  the  soil.  It  is  a 
fact  nevertheless  that  from  the  earliest  settlement  of  the  ter- 
ritory, irrigation,  although  in  a  limited  degree,  had  been  prac- 
ticed by  means  of  the  diversion  of  the  water  of  natural  streams, 
and  land  had  thereby  been  brought  under  successful  cultiva- 
tion; and  in  certain  portions  of  the  territory,  water  rights 
had  been  acquired  for  the  purpose  of  mining,  and  possibly  in 
aid  of  other  industries. 

It  is  safe  to  say,  however,  that  while  irrigation  had  been 
resorted  to  sufficiently  to  demand  legislative  recognition  as 


May,  1900.]       Farm  Inv.  Co.  v.  Carpenter.  925 

early  as  1875,  and  the  right  to  appropriate  water  for  beneficial 
uses  had  been  from  the  beginning  continually  asserted  and 
recognized  by  prevailing  custom  and  usage,  it  had  not  then 
attained  such  proportions  as  to  exact  much  public  interference 
or  regulation. 

With  the  increasing  settlement  of  the  public  lands,  and  the 
impetus  furnished  to  their  reclamation  through  the  enactment 
by  Congress  in  1877  of  the  desert  land  act,  water  appropria- 
tions and  irrigation  works  were  rapidly  augmented  in  number 
and  value,  until,  in  1886,  many  valuable  water  rights  had  been 
acquired,  and  title  to  considerable  public  land  had  been  secured 
by  patent  from  the  general  government  in  consequence  of  such 
settlement  ^^^  and  reclamation.  The  settlement  of  the  pub- 
lic lands,  with  but  few  exceptions,  if  any,  although  the  entry 
may  have  been  made  under  the  homestead  or  pre-emption  laws, 
was  expedited,  if  indeed  it  was  not  solely  rendered  possible, 
by  the  facilities  afforded  by  nature,  the  customs  and  laws  for 
the  irrigation  thereof.  Thus  the  cultivation,  and  even  the 
occupation,  of  the  lands  within  the  territory  had  been  attended 
with  the  expenditure  of  much  capital,  and  labor,  and  the  very 
existence  of  the  homes  of  a  large  class  of  citizens,  as  well  aa 
the  productiveness  of  the  soil,  depended  upon  the  security  to 
be  afforded  the  appropriations  of  water  which  had  been  made; 
and  in  view  of  the  many  rights  already  accrued,  and  the  incep- 
tion of  new  ones  which  would  necessarily  accompany  the  con- 
tinued growth  of  the  territory,  the  welfare  of  the  entire  people 
became  deeply  concerned  in  a  wise,  economical,  and  orderly 
regulation  of  the  use  of  the  waters  of  the  public  streams. 

It  was  realized  that  more  adequate  laws  were  demanded  to 
duly  protect  this  important  industrial  interest,  give  stability 
to  its  values,  assist  in  a  desirable  conservation  of  the  waters, 
and  avoid  confusion  and  difficidty  in  their  distribution.  A 
striking  advance  along  these  lines  was  made  by  an  act  of  the 
territorial  legislature  of  1886,  although  the  imperfections  of 
that  law  soon  asserted  themselves. 

It  is  no  part  of  our  purpose  to  dwell  in  detail  upon  the  pro- 
visions of  that  act,  for  they  do  not  concern  the  present  in- 
quiry, except  in  so  far  as,  together  with  other  legislation^  they 
tend  to  illustrate  the  development  of  our  existing  system,  and 
the  influences  which  led  to  the  constitutional  expressions,  and 
the  inauguration  of  the  scheme  incorporated  in  the  act  of 
1890-91. 
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Succinctly  stated,  the  act  of  1886  embraced  a  declaration 
that  the  vrator  of  every  natural  stream  was  the  property  of  the 
public  and  dedicated  to  the  use  of  the  people,  subject  to  ap- 
propriation; the  division  of  the  territory  into  irrigation  dis- 
tricts, not  as  public  corporations,  but  as  including  specified 
territory,  within  each  of  which  ****  districts  a  water  commis- 
sioner was  to  be  appointed  with  general  authority  to  divide  the 
water  in  the  streams  in  his  district  among  the  several  ditches 
according  to  their  respective  prior  rights;  the  creation  of  a 
special  proceeding  for  the  adjudication  of  the  priorities  of 
rights  upon  the  same  stream  within  the  same  district,  in  the 
particular  district  court  vested  by  the  act  with  jurisdiction 
therein — the  districts  within  the  jurisdiction  of  each  district 
court  being  designated ;  and  a  provision  requiring  every  claim- 
ant to  a  water  right  to  file  a  statement  of  claim  thereof  under 
oath,  with  the  county  clerk  and  clerk  of  court,  on  or  before 
September  1,  1886,  and  every  subsequent  clain^ant  to  so  file  a 
similar  claim  before  commencing  the  construction  of  his  di- 
verting works:  See  Eev.  Stats.  1887,  sees.  1331-1361. 

The  special  proceeding  for  adjudication  was  purely  statu- 
tory, and  the  only  reason  for  its  creation  is  to  be  found  in 
the  inability  of  the  ordinary  procedure  and  processes  of  the 
law  to  meet  the  necessities  pertaining  to  the  segregation  by 
various  individuals  or  companies  of  water  from  the  same 
stream,  by  separate  ditches  or  canals,  and  at  different  points 
along  its  course,  under  rights  by  appropriation  to  so  divert 
and  use  the  water.  A  similar  proceeding  in  Colorado  has 
been  held  to  be  based  upon  or  to  grow  out  of  the  police  power 
of  the  state:  Farmers'  Independent  Ditch  Co.  v.  Agricultural 
Ditch  Co.,  22  Colo.  513,  55  Am.  St.  Eep.  149,  45  Pac.  444; 
AVhite  V.  Highline  Canal  etc.  Co.,  22  Colo.  191,  43  Pac.  1028 . 
See,  also.  Louden  etc.  Canal  Co.  v.  Handy  Ditch  Co.,  22  Colo. 
102,  110,  43  Pac.  535. 

The  persons  instituting  the  proceeding  were  not  required 
to  allege  any  injury  to  them  or  their  property,  nor  any  facts 
necessary  to  constitute  a  cause  of  action  at  law,  or  ground  for 
relief  in  equity.  The  purpose  of  the  adjudication  was  a  decree 
settling  the  various  priorities  of  right  from  the  same  stream, 
and  the  issuance  thereunder  of  a  certificate  to  each  appropria- 
tor  represented,  showing  his  relative  priority  and  the  quantity 
of  water  to  which  he  should  be  found  entitled.  The  decree 
could  be  reopened  at  any  time  within  two  years,  and  could  be 
reviewed  *^®  with  or  without  reargument,  or  additional  evi- 
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dence,  and  an  appeal  could  be  taken  to  the  supreme  court. 
The  proceedings  were  largely  informal,  and  it  was  permitted 
the  court  or  judge  to  appoint  a  referee  to  take  the  testimony. 

The  same  legislature  provided,  by  another  act,  for  an  official 
survey  of  the  several  ditches,  or  canals,  connected  with  the 
appropriation  of  water  by  county  surveyors,  at  the  expense  of 
the  owners.  The  certificate  of  the  surveyor  showing  the  re- 
sult of  the  survey  was  required  to  be  filed  with  the  proper  clerk 
of  court:  Rev.  Stats.  1887,  sees.  1362-1365. 

It  is  known  that  a  few  adjudications,  but  not  many,  occurred 
under  proceedings  afforded  by  the  act  of  1886.  In  1888,  the 
office  of  territorial  engineer  was  created  with  general  power 
of  supervision  of  the  diversion  and  division  of  the  public 
waters,  and  of  the  work  of  the  water  commissioners.  It  was 
exacted  of  that  officer  that  he  measure  and  ascertain  the  car- 
rying capacity  of  any  ditch  at  the  request  of  an  interested 
party,  and  furnish  a  certificate  thereof,  and  to  measure  and 
calculate  the  flow  of  the  waters  of  each  stream  drawn  upon  for 
irrigation  purposes.  He  was  further  required  to  collect  facts 
and  make  reports  as  to  a  system  of  reservoirs,  become  con- 
versant with  the  waterways  of  the  territory,  and  to  suggest 
from  time  to  time  the  amendment  of  existing  or  enactment 
of  new  laws  as  his  information  and  experience  should  suggest. 
A  copy  of  all  decrees  in  the  special  proceedings,  under  the  law 
of  1886,  was  required  to  be  forwarded  to  the  engineer,  record- 
ed in  his  office,  and  the  particulars  thereof  furnished  the  ap- 
propriate commissioner:  Laws  1888,  c.  55. 

The  act  of  1888  also  declared  the  waters  of  the  natural 
streams  to  be  public,  and  dedicated  to  the  people,  subject  to 
appropriation,  and  made  new  regulations — largely  a  repetition 
of  the  former — as  to  the  recording  of  claims,  but  discarded  the 
office  of  clerk  of  court  as  a  place  for  such  record.  Another 
act  of  the  same  assembly  repealed  the  provisions  relating  to  a 
survey  of  ditches  by  county  surveyors. 

^^T  We  might  be  justified  in  adverting  to  other  Interesting 
particulars  of  the  laws  of  1886  and  1888;  but  we  apprehend 
that  sufficient  reference  to  those  laws  has  been  made  to  show 
the  conditions  existing  when  the  constitution  was  adopted, 
and  to  illustrate  what  we  conceive  to  be  the  fact,  that  in  the 
progress  of  our  legislation  in  respect  to  the  use  of  water  for 
irrigation  and  other  beneficial  purposes,  the  significant  feature 
of  the  changes  and  additions  from  time  to  time  has  been  the 
principle  of  centralized  public  control  and  regulation.     One 
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<»n  hardly  fail  to  be  impressed  with  the  gradual  tendency  ex- 
hibited in  the  various  acts  toward  the  greater  effectiveness  of 
public  supervision. 

The  expressions  of  the  constitution  relating  to  irrigation 
and  water  rights  are  as  follows : 

**Water  being  essential  to  industrial  prosperity,  of  limited 
amount  and  easy  of  diversion  from  its  natural  channels,  its 
control  must  be  in  the  state,  which,  in  providing  for  its  use, 
shall  equally  guard  all  the  various  interests  involved'*:  Const., 
art.  1,  sec.  31. 

"The  water  of  all  natural  streams,  springs,  lakes,  or  other 
collections  of  still  water,  within  the  boundaries  of  the  state, 
are  hereby  declared  to  be  the  property  of  the  state":  Const., 
art.  8,  sec.  1. 

"There  shall  be  constituted  a  board  of  control  to  be  com- 
posed of  the  state  engineer  and  superintendents  of  the  water 
divisions,  which  shall,  under  such  regulations  as  may  be  pre- 
scribed by  law,  have  the  supervision  of  the  waters  of  the  state, 
and  of  their  appropriation,  distribution,  and  diversion,  and  of 
the  various  officers  connected  therewith.  Its  decisions  to  be 
subject  to  review  by  the  courts  of  the  state":  Const.,  art.  8, 
eec.  2. 

"Priority  of  appropriation  for  beneficial  uses  shall  give  the 
better  right.  No  appropriation  shall  be  denied  except  when 
such  denial  is  demanded  by  the  public  interests":  Const.,  art. 
8,  sec.  3. 

"The  legislature  shall  by  law  divide  the  state  into  four  (4) 
water  divisions,  and  provide  for  the  appointment  of  superin- 
tendents thereof":  Const.,  art.  8,  sec.  4. 

las  "There  shall  be  a  state  engineer,  who  shall  be  appointedi' 
by  the  governor  of  the  state  and  confirmed  by  the  senate;  he 
shall  hold  his  office  for  the  term  of  six  (6)  years,  or  until  his 
successor  shall  have  been  appointed  and  shall  have  qualified. 
He  shall  be  president  of  the  board  of  control,  and  shall  have 
general  supervision  of  the  waters  of  the  state  and  of  the  offi- 
cers connected  with  its  distribution.  No  person  shall  be  ap- 
pointed to  this  position  who  has  not  such  theoretical  knowl- 
edge and  such  practical  experience  and  skill  as  shall  fit  him  for 
the  position":  Const.,  art.  8,  sec,  5. 

Pursuant  to  the  constitutional  requirements,  the  first  state 
legislature,  by  an  act  entitled,  "An  act  providing  for  the  super- 
vision and  use  of  the  waters  of  the  state,"  approved  December 
22,   1890,   created  the  state  board   of   control,   divided   the 
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state  into  four  water  divisions,  and  provided  for  the  appoint- 
ment of  a  superintendent  for  each  division.  The  office  of 
water  commissioner  is  retained,  who  hecomes  the  local  official 
charged  with  the  duty  of  dividing  the  waters  in  his  district 
among  the  several  claimants,  according  to  their  respective 
priority  of  rights,  under  the  general  supervision  of  the  board, 
superintendents,  and  state  engineer.  Water  districts  are  re- 
quired to  be  established  by  the  board  of  control  as  priorities 
of  appropriation  are  adjudicated. 

The  duty  was  devolved  upon  the  various  county  clerks  to 
transmit  to  the  state  engineer  within  thirty  days  a  transcript 
of  all  claims  to  appropriations  of  water  on  file  in  their  re- 
spective offices;  and  where  an  original  record  thereof  was  con- 
tained in  books  kept  for  that  purpose,  the  original  records  of 
claims  were  to  be  transmitted  instead  of  an  abstract.  The 
clerks  of  court  were  likewise  required  to  forward  to  the  en- 
gineer the  certificates  of  county  surveyors  on  file  in  their  re- 
spective offices,  showing  the  measurements  of  ditches.  There- 
after before  any  person  shall  commence  the  construction,  en- 
largement, or  extension  of  any  distributing  works,  or  perform- 
ing any  work  in  connection  with  an  intent  to  appropriate  any 
of  the  ^*  public  waters  of  the  state,  it  was,  and  is,  exacted 
of  him  that  he  apply  to  the  president  of  the  board  of  control 
for  a  permit  to  make  such  appropriation.  Complete  regula- 
tions controlling  the  action  of  the  engineer  in  approving  or 
rejecting  the  application  are  embraced  in  the  act,  including 
provisions  for  an  appeal  from  the  action  of  the  engineer  in  re- 
jecting an  application  to  the  board,  and  from  the  order  of  the 
board  thereon  to  the  district  court. 

By  the  act  in  question,  also,  a  system  of  procedure  to  be  in- 
augurated and  conducted  by  the  board  is  established,  wherein 
and  whereby  the  board  is  directed  and  empowered  to  ascertain, 
adjudicate  and  determine  the  priorities  of  rights  of  the  various 
claimants  from  the  same  stream,  and  the  former  legislation 
authorizing  such  adjudication  by  a  special  proceeding  in  the 
district  court  is  repealed.  It  was  provided,  however,  that  all 
cases  in  such  special  proceedings  then  pending  in  the  courts 
might  be  retained  therein  and  proceed  to  final  determination, 
in  accordance  with  the  laws  in  force  at  the  time  of  their  in- 
ception; or  that  such  cases,  or  any  of  them,  might  be  trans- 
ferred, on  the  application  of  the  interested  parties,  to  the 
board  of  control. 
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The  jurisdiction  and  authority  of  the  board  of  control  to 
make  the  determination  as  required  by  the  act,  and  the  power 
of  the  legislature  to  confer  that  authority  upon  the  board,  is 
contested  in  the  case  at  bar,  and  the  several  questions  reserved 
for  the  decision  of  this  coiirt  depend  for  their  solution  upon 
a  consideration  of  the  validity  and  effect  of  that  portion  of 
the  act  making  provision  for  the  adjudication. 

The  act  of  December  22,  1890,  is,  as  amended  in  some  par- 
ticulars immaterial  to  the  present  inquiry,  contained  in  the 
Revised  Statutes  of  1899,  and  in  sections  859  to  887,  inclusive. 
Sections  859  and  800  are  as  follows: 

"Sec.  859.  It  shall  be  the  duty  of  the  board,  at  its  first  meet- 
ing, to  make  proper  arrangements  for  beginning  the  deter- 
mination of  the  priorities  of  right  to  the  use  of  the  public 
waters  of  the  state,  which  determination  shall  ^^^  begin  on 
the  streams  most  used  for  irrigation,  and  be  continued  as  rap- 
idly as  practicable,  until  all  the  claims  for  appropriation  now 
on  record  shall  have  been  adjudicated. 

"Sec.  860.  The  board  of  control  shall  decide  at  their  first 
meeting  the  streams  to  be  first  adjudicated,  and  shSll  fix  a 
time  for  beginning  of  taking  of  testimony  and  the  making  of 
such  examination  as  will  enable  them  to  determine  the  rights 
of  the  various  claimants." 

Concerning  the  proceedings  preliminary  to  an  order  of  de- 
termination, it  will  sufficiently  answer  our  purpose  to  state 
that  notices  are  required  to  be  published,  and  sent  by  regis- 
tered mail  to  each  person  having  a  recorded  claim  to  waters 
of  the  stream  or  streams  embraced  in  the  adjudication  pro- 
ceedings, showing  when  the  engineer  will  begin  a  measurement 
of  the  stream  and  the  several  diverting  works,  and  the  time 
and  place  when  the  superintendent  will  commence  the  taking 
of  testimony.  Accompanying  the  notice  there  is  required  to 
be  sent  to  the  claimant  a  blank  form  on  which  the  claimant 
is  required  to  present  in  writing,  under  oath,  certain  specified 
fact^  relating  to  his  appropriation.  Upon  the  completion  of 
the  testimony,  the  same  is  to  be  opened  to  public  inspection  at 
a  time  and  place  mentioned  in  a  notice  thereof  to  be  previously 
published,  and  sent  by  mail  to  the  several  claimants. 

An  opportunity  is  provided  for  any  interested  party  to  con- 
test before  the  superintendent  and  the  board  the  claim  of  any 
other  persons  who  may  have  submitted  their  proof.  Upon  the 
completion  of  the  evidence  in  the  original  hearing,  and  in  all 
contests,  the  same  is  required  to  be  transmitted  to  the  board 
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of  control.  In  the  meantime,  the  engineer  or  his  assistant  is 
required  to  make  an  examination  and  measurement  of  the 
stream,  and  the  works  diverting  water  therefrom,  as  well  as  of 
the  irrigated  lands,  or  lands  susceptible  of  irrigation,  from  the 
various  ditches  or  canals  taking  water  from  the  stream  then 
under  consideration,  and  to  make  a  map  or  plat  showing  the 
course  of  the  stream,  the  location  of  each  ditch,  and  the  lands 
irrigated,  or  susceptible  of  irrigation,  therefrom.  Sections 
872  and  873  are  as  follows: 

*^^  "Sec.  872,  At  the  first  regular  meeting  of  the  board 
of  control  after  the  completion  of  such  measurement  by  the 
state  engineer  and  the  return  of  said  evidence  by  said  division 
superintendent,  it  shall  be  the  duty  of  the  board  of  control  to 
make  and  cause  to  be  entered  of  record  in  its  office,  an  order  de- 
termining and  establishing  the  several  priorities  of  right  to  the 
use  of  waters  of  said  stream,  and  the  amounts  of  appropria- 
tions of  the  several  persons  claiming  water  from  such  stream, 
and  the  character  and  kind  of  use  for  which  said  appropriation 
shall  be  found  to  have  been  made.  Each  appropriation  shall 
be  determined  in  its  priority  and  amount,  by  the  time  by  which 
it  shall  have  been  made,  and  the  amount  of  water  which  shall 
have  been  applied  for  beneficial  purposes.  Provided,  that 
such  appropriator  shall  at  no  time  be  entitled  to  the  use  of 
more  water  than  he  can  make  a  beneficial  application  of  on 
the  lands  for  the  benefit  of  which  the  appropriation  may  have 
been  secured,  and  the  amount  of  any  appropriation  made  by 
reason  of  an  enlargement  of  distributing  works,  shall  be  de- 
termined in  like  manner.  Provided,  that  no  allotment  shall 
exceed  one  cubic  foot  per  second  for  each  seventy  acres  of 
land  for  which  said  appropriation  shall  be  made. 

"Sec.  873.  As  soon  as  practicable,  after  the  determination 
of  the  priorities  of  appropriation  of  the  use  of  waters  of  any 
stream,  it  shall  be  the  duty  of  the  secretary  to  issue  to  each 
person,  association,  or  corporation  represented  in  such  deter- 
mination, a  certificate  to  be  signed  by  the  state  engineer,  as 
president  of  the  board  of  control,  and  attested  under  s^al  by 
the  secretary  of  said  board,  setting  forth  the  name  and  post- 
office  address  of  the  appropriator ;  the  priority  number  of  such 
appropriations;  the  amount  of  water  appropriated;  and,  if 
such  appropriation  be  for  irrigation,  a  description  of  the  legal 
subdivisions  of  land  to  which  said  water  is  to  be  applied.  Such 
certificate  shall  be  transmitted  by  said  state  engineer,  or  by 
a  member  of  the  board  of  control  in  person,  or  by  registered 
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•mail,  to  the  county  clerk  of  the  county  in  which  ^^^  such  ap- 
propriation shall  have  been  made,  and  it  shall  be  the  duty  of 
the  county  clerk  upon  the  receipt  of  the  recording  fee,  which 
fee  shall  be  seventy-five  cents,  to  record  the  same  in  a  book 
specially  prepared  and  kept  for  that  purpose,  and  thereupon 
immediately  transmit  the  same  to  the  respective  appropriators. 
Said  recording  fee  of  seventy-five  cents  shall  be  paid  to  the 
division  superintendent,  at  the  time  of  the  submission  of  tes- 
timony and  proof  of  appropriation  of  water  by  each  such  ap- 
"propriator  or  claimant  before  the  said  division  superintendent, 
as  provided  by  law,  and  shall  be  by  him,  or  the  state  engineer, 
transmitted  with  each  certificate  of  appropriation  to  the  county 
•  clerk  of  the  county  in  which  said  certificate  is  to  be  recorded, 
and  his  receipt  taken  therefor,  which  said  receipt  shall  be  filed 
vin  the  state  engineer's  office." 

Provision  is  made  for  an  appeal,  by  any  party  feeling  him- 
self aggrieved,  from  the  decision  of  the  board  to  the  district 
court,  and  from  that  court  to  the  supreme  court. 

Counsel  for  the  plaintiff  contend  that  the  act  of  Decem- 
ber 22,  1890,  is  unconstitutional,  in  so  far  as  it  confers  upon 
the  board  of  control  authority  to  determine  the  priorities  of 
rights  to  the  use  of  water.  Several  reasons  are  urged  in  sup- 
port of  such  contention.  In  the  first  place,  it  is  insisted  that 
the  act  is  in.  conflict  with  section  24  of  article  3  of  the  consti- 
tution, which  provides  that:  "No  bill,  except  general  appro- 
priation bills,  and  bills  for  the  codification  and  general  revi- 
«ion  of  the  laws,  shall  be  passed  containing  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  its  title;  but  if  any 
subject  is  embraced  in  the  act  which  is  not  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much  thereof  as  shall 
-not  be  so  expressed." 

It  is  argued  that  the  provisions  for  adjudication  of  water 
•rights  are  not  included  in  the  word  "supervision,"  employed 
in  the  title,  and  that  in  this  respect  the  act  is  broader  than 
.the  title,  and  contains  more  than  one  subject.  The  general 
■principles  which  should  control  in  a  question  of  this  kind  are 
laid  down,  in  the  case  of  In  re  Fourth  *^^  Judicial  District,  4 
Wyo.  133,  32  Pac.  850,  where  the  whole  subject  is  elaborately 
•discussed.  It  was  there  said  that:  "It  is  not  essential  that 
the  title  shall  specify  particularly  each  and  every  subdivision 
of  the  general  subject."  If  but  one  general  and  compre- 
hensive subject  is  contained  in  the  act,  and  all  the  provisions 
are  germane  to  that  subject,  then  the  act  cannot  be  said  to 
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violate  either  the  spirit  or  letter  of  the  constitutional  provision 
referred  to.  The  title  of  an  act  in  Colorado  was:  "An  act  to 
regulate  the  use  of  water  for  irrigation,  and  providing  for  set- 
tling the  priority  of  right  thereto,  and  for  payment  of  the  ex- 
penses thereof,  and  for  payment  of  all  costs  and  expenses  inci- 
dent to  said  regulation  and  use."  Certain  provisions  of  the 
act  relating  to  the  establishment  of  maximum  rates  to  be 
charged  by  carriers  of  water  were  assailed  as  void,  upon  the 
ground  that  the  title  contained  more  than  one  subject,  and 
the  matter  of  fixing  rates  was  not  clearly  referred  to  therein. 
The  court,  in  discussing  the  title,  said :  "In  our  judgment,  the 
same  must  have  been  sufficient  had  it  read,  *An  act  to  regulate 
the  use  of  water  for  irrigation.*  This  is  the  controlling  pur- 
pose of  the  law ;  the  rest  of  the  title  refers  to  nothing  not  ger- 
mane to  the  subject  thus  expressed.  Incidental  to  a  proper 
regulation  of  the  use  of  water  diverted  from  natural  streams 
in  this  state  is  a  determination  of  the  priority  of  rights  in  con- 
nection  therewith And    it   requires   no   argument   to 

demonstrate  that  a  general  law  intended  to  fully  regulate  the 
use  of  such  water  would  almost  of  necessity  touch  upon  the 
subject  of  priority  of  right  thereto":  Golden  Canal  Co.  v. 
Bright,  8  Colo.  144,  6  Pac.  142. 

We  think  it  is  not  to  be  reasonably  doubted  that  the  one 
general  subject  of  the  act  was  the  supervision  of  the  waters 
of  the  state.  And  we  are  clearly  of  the  opinion  that  the  mat- 
ter of  determination  of  the  priorities  of  rights  to  such  waters 
is  a  part  of  the  general  subject  and  germane  to  it. 

Another  ground  urged  against  the  validity  of  the  act  is  that 
judicial  power  is  attempted  to  be  conferred  upon  *^*  the 
board  of  control,  in  violation  of  section  1  of  article  2  of  the 
constitution,  dividing  the  state  government  into  three  distinct 
departments,  and  of  section  1  of  article  5,  vesting  the  judicial 
power  in  certain  specified  courts.  This  raises  a  question  of 
vital  importance,  especially  when  we  consider  that  during  the 
nine  years  intervening  since  the  creation  of  the  board  it  haa 
proceeded,  in  pursuance  of  the  statute,  to  determine  the  pri- 
orities of  claimants  upon  numerous  streams,  and  that  its  cer- 
tificates issued  therein  constitute  the  evidence  of  title  to  a 
large  number  of  water  rights.  That  fact  is  not  to  preclude  a 
careful  investigation  of  the  serious  question  presented,  nor  to^ 
control  in  its  disposition,  except  possibly  in  so  far  as  it  is  en- 
titled to  weight  as  showing  the  construction  of  the  law  on  the 
part  of  the  administrative  or  executive  department,  and  fur- 
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ther,  perhaps,  in  connection  with  the  elementary  principle  that 
a  statute  is  to  receive  every  presumption  in  favor  of  its  valid- 
ity, and  is  not  to  be  overthrown  by  the  courts  unless  it  is  clearly 
unconstitutional. 

The  provisions  of  the  constitution  now  invoked  in  opposi- 
tion to  the  statute  are  as  follows:  "The  powers  of  the  gov- 
ernment of  this  state  are  divided  into  three  distinct  depart- 
ments: the  legislative,  executive,  and  judicial;  and  no  person 
or  collection  of  persons,  charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  these  departments,  shall  exercise 
any  powers  properly  belonging  to  either  of  the  others,  except 
as  in  this  constitution  expressly  directed  or  permitted" :  Const., 
art.  2,  sec.  1. 

"The  judicial  powers  of  the  state  shall  be  vested  in  the  sen- 
ate, sitting  as  a  court  of  impeachment,  in  a  supreme  court, 
district  court,  justices  of  the  peace,  courts  of  arbitration,  and 
such  courts  as  the  legislature  may  by  general  law  establish  for 
incorporated  cities  or  incorporated  towns":  Const.,  art.  5, 
Bee.  1. 

The  position  maintained  by  counsel  is  that  a  determination 
of  the  priorities  of  rights  to  the  use  of  water  involves  solely  a 
judicial  inquiry  into  rights  to  property  as  between  *^*  private 
parties;  and  that  the  jurisdiction  to  undertake  such  an  in- 
vestigation and  adjudicate  therein  can  be  constitutionally 
lodged  only  in  some  court  which  is  by  article  6  of  the  consti- 
tution vested  with  judicial  power. 

The  statute  nowhere  attempts  to  devest  the  courts  of  any 
jurisdiction  granted  to  them  by  the  constitution  to  redress 
grievances  and  afford  relief  at  law  or  in  equity  under  the  ordi- 
nary and  well-known  rnles  of  procedure.  A  purely  statutory 
proceeding  is  created  to  be  set  in  motion  by  no  act  or  com- 
plaint of  any  injured  party,  but  which  in  each  instance  is  to  be 
inaugurated  by  order  of  the  board — a  proceeding  which  is  to 
result  not  in  a  judgment  for  damages  to  a  party  for  injuries 
sustained,  nor  the  issuance  of  any  vn-it  or  process  known  to  the 
law  for  the  purpose  of  preventing  the  unlawful  invasion  of  a 
part3''s  rights  or  privileges;  but  the  finality  of  the  proceeding 
is  a  settlement  or  adjustment  of  the  priorities  of  appropriation 
of  the  public  waters  of  the  state,  and  is  followed  by  the  issu- 
ance of  a  certificate  to  each  appropriator  showing  his  relative 
standing  among  other  claimants,  and  the  amount  of  water  to 
which  he  is  found  to  be  entitled. 
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At  the  outset,  however,  it  is  strenuously  insisted  that  the 
declaTation  contained  in  the  constitution  that  the  waters  of 
the  natural  streams,  etc.,  are  the  property  of  the  state,  is 
meaningless  and  of  no  force  or  effect.  It  is  argued  that  the 
state  no  more  than  an  individual  can  acquire  property  by  a 
mere  assertion  of  o^vnership;  and  that  the  United  States,  as 
the  primary  owner  of  the  soil,  is  also  primarily  possessed  of 
title  to  the  waters  of  the  streams  flowing  across  the  public 
lands.     This  contention  demands  more  than  a  passing  notice. 

So  far  as  any  proprietary  rights  of  the  United  States  are 
concerned,  the  question  would  seem  to  be  settled  in  favor  of 
the  effectiveness  of  the  declaration,  by  the  act  of  admission, 
which  embraces  the  following  provision :  "And  that  the  consti- 
tution which  the  people  of  Wyoming  have  formed  for  them- 
selves, be,  and  the  same  is  hereby,  accepted,  ratified,  and  con- 
firmed": McCornick  v.  Western  ^^e  Union  Tel.  Co.,  79  Fed. 
449.  In  that  case,  the  circuit  court  of  appeals  for  the  eighth 
circuit  of  the  United  States  held  that  under  a  similar  provi- 
sion in  the  act  of  Congress,  admitting  Utah,  all  the  provisions 
of  the  Utah  constitution  were  invested  with  all  authority  con- 
ferred by  any  act  of  Congress. 

But  is  there  not  a  further  and  deeper  reason  for  upholding 
the  validity  and  force  of  the  constitutional  declaration?  Un- 
der the  doctrine  of  prior  appropriation,  it  would  seem  essential 
that  the  property  in  waters  affected  by  that  doctrine  should 
reside  in  the  public,  rather  than  constitute  an  incident  to  the 
ownership  of  the  adjacent  lands.  Such  waters  are,  we  think, 
generally  regarded  as  public  in  character. 

By  the  civil  law  the  waters  of  all  natural  streams  were  pub- 
lici  juris,  and  according  to  Bracton  that  was  the  rule  anciently 
in  England:  Kinney  on  Irrigation,  sec.  53;  Gould  on  Waters, 
sec,  6.  At  the  modern  common  law,  public  waters  are  gen- 
erally coniined  to  those  which  are  navigable,  and  public  rights 
therein  to  navigation  and  fishery,  and  privileges  incident  there- 
to. In  the  arid  region  of  this  country  another  public  use  has 
been  recognized  by  custom  and  laws  and  sanctioned  by  the 
courts — a  public  use  sufficient  to  support  the  exercise  of  the 
power  of  eminent  domain :  Fallbrook  Irr.  Dist.  v.  Bradley,  164 
U.  S.  112,  160,  17  Sup.  Ct.  Rep.  56.  This  use,  and  the  doc- 
trine supporting  it,  is  founded  upon  the  necessities  growing 
out  of  natural  conditions,  and  is  absolutely  essential  to  the  de- 
velopment of  the  material  resources  of  the  country.  Any 
other  rule  would  offer  an  effectual  obstacle  to  the  settlement 
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and  growth  of  this  region,  and  render  the  lands  incapable  of 
continued  successful  cultivation.  The  waters  for  the  reclama- 
tion of  the  desert  lands  must  he  obtained,  in  a  very  large  meas- 
ure, from  the  natural  streams  and  other  natural  bodies  of 
water. 

The  common-law  doctrine  of  riparian  rights  relating  to  the 
U£-e  of  the  water  of  natural  streams  and  other  natural  bodies  of 
water  not  prevailing,  but  the  opposite  ^^"^  thereof,  and  one  in- 
consistent therewith,  having  been  affirmed  and  a&serted  by 
custom,  laws,  and  decisions  of  courts,  and  the  rule  adopted 
permitting  the  acquisition  of  rights  by  appropriation,  the 
waters  affected  thereby  become  perforce  public!  juris.  It  is 
therefore  doubtful  whether  an  express  constitutional  or  statu- 
tory declaration  is  required  in  the  first  place  to  render  them 
public.  In  a  country  where  the  doctrine  of  prior  appropria- 
tion has  at  all  times  heen  recognized  and  maintained,  an  ex- 
pression by  constitution  or  statute  that  the  waters  subject  to 
appropriation  are  public,  or  the  property  of  the  public,  would 
seem  rather  to  declare  and  confirm  a  principle  already  existing, 
than  to  announce  a  new  one.  But,  however  this  may  be,  we 
entertain  no  doubt  of  the  power  of  the  people  in  their  organic 
law,  when  existing  vested  rights  are  not  unconstitutionally  in- 
terfered with,  to  declare  the  waters  of  all  natural  streams,  and 
other  natural  bodies  of  water,  to  be  the  property  of  the  public, 
or  of  the  state.  Nor  do  we  doubt  that  the  legislature  may 
make  a  like  declaration,  when  in  that  particular  unrestrained 
by  the   constitution. 

If  any  consent  of  the  general  government  was  primarily 
requisite  to  the  inception  of  the  rule  of  prior  appropriation, 
that  consent  is  to  be  found  in  several  enactments  by  Congress, 
•beginning  with  the  act  of  July  26,  1866,  and  including  the 
desert  land  act  of  March  3,  1877.  Those  acts  have  been  too 
often  quoted  and  are  too  well  understood  to  require  a  restate- 
ment at  this  time  at  the  expense  of  unduly  extending  this 
opinion. 

It  has  been  held  that  the  act  of  July  26,  1866,  was  rather  a 
voluntary  recognition  by  Congress  of  pre-existing  rights,  con- 
stituting valid  claims  to  a  continued  use,  than  the  establish- 
ment of  new  rights:  Broder  v.  Water  Co.,  101  U.  S.  274. 

By  these  various  ax;ts,  "the  obvious  purpose  of  Congress  was 
to  give  its  assent,  so  far  as  the  public  lands  were  concerned, 
to  any  system,  although  in  contravention  to  the  common  law, 
which  permitted  the  appropriation   of  ^^*  these  waters  for 
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legitimate  industries/'  and,  "a  state  may  change  the  common- 
law  rule,  and  permit  the  appropriation  of  the  flowing  waters 
for  such  purposes  as  it  deems  hest'^:  United  States  v.  Eio- 
Grande  etc.  Irr.  Co.,  174  U.  S.  690,  19  Sup.  Ct.  Eep.  770. 

If,  as  has  heen  said,  the  title  of  the  general  government  to- 
the  public  lands  is  that  of  proprietor  rather  than  sovereign 
(Kinney  on  Irrigation,  sec.  145),  it  would  seem  that  its  rights^ 
as  such  are  not  greater  to  the  waters  of  the  streams  flowing 
across  the  lands  than  those  of  an  individual  owner. 

In  Arizona  and  Nevada,  the  statutes  declare  the  ownership 
of  the  public  in  the  waters  of  the  natural  streams:  Clough  v. 
Wing  (Ariz.),  17  Pac.  453;  Kinney  on  Irrigation,  sec.  407. 

The  effect  of  such  a  declaration  has  been  determined  by 
the  courts  of  Colorado,  whose  constitution  declares  that  the 
unappropriated  waters  of  the  streams  within  the  state  are  the- 
property  of  the  public.  In  the  case  of  Wheeler  v.  Northern- 
Colorado  Irr.  Co.,  10  Colo.  582,  3  Am.  St.  Eep.  603,  17  Pac. 
487,  Mr.  Justice  Helm,  in  delivering  the  opinion  of  the  court, 
said:  "Our  constitution  dedicates  all  unappropriated  water  in 
the  natural  streams  of  the  state  to  the  use  of  the  people,  the 
ownership  thereof  being  vested  in  the  public.  We  shall  pres- 
ently see  that,  after  appropriation,  the  title  to  this  water,  save,, 
perhaps,  as  to  the  limited  quantity  that  may  Ibe  actually  flow- 
ing in  the  consumer's  ditch  or  lateral,  remains  in  the  general 
public,  while  the  paramount  right  to  its  use,  unless  forfeited, 
continues  in  the  appropriator." 

Again,  in  Fort  Morgan  Land  etc.  Co.  v.  South  Platte 
Ditch  Co.,  18  Colo.  1,  36  Am.  St.  Eep.  259,  30  Pac.  1032,  in 
the  opinion  delivered  by  Mr.  Chief  Justice  Hayt,  it  is  said: 
'TJnder  our  constitution,  the  water  of  every  natural  stream  in 
this  state  is  deemed  to  be  the  property  of  the  public.  Private 
ownership  of  water  in  the  natural  streams  is  not  recognized. 
The  right  to  divert  water  therefrom  and  apply  the  same  to 
beneficial  uses  is,  however,  expressly  guaranteed.  By  such  di- 
version and  use  a  priority  of  right  to  the  use  of  water  may  be 
acquired." 

There  is  to  be  observed  no  appreciable  distinction,  under  the 
doctrine  of  prior  appropriation,  between  a  declaration  ^^ 
that  the  water  is  the  property  of  the  public,  and  that  it  is  the 
property   of   the   state. 

It  is  said  in  McCready  v.  Virginia,  94  U.  S.  391,  in  discuss- 
ing the  subject  of  tide  waters :  "In  like  manner  the  states  own 
the  tide  waters  themselves For  this  purpose,  the  state 
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represents  its  people,  and  the  ownership  is  that  of  the  people 
in  their  united  sovereignty":  See,  also,  Martin  v,  Waddell,  16 
Pet.  410;  Gould  on  Waters,  sec.  32;  Kinney  on  Irrigation, 
sees.  51,  53;  Bell  v.  Gough,  23  N".  J.  L.  624.  "The  sovereign 
is  trustee  for  the  public":  3  Kent's  Commentaries,  427;  "Miller 
V.  Mendenhall,  43  Minn.  95,  19  Am.  St.  Rep.  219,  44  N.  W. 
1141. 

The  ownership  of  the  state  is  for  the  benefit  of  the  public 
or  the  people.  By  either  phrase,  "property  of  the  public"  or 
"property  of  the  state,"  the  state,  as  representative  of  the  pub- 
lic or  the  people,  is  vested  with  jurisdiction  and  control  in  its 
sovereign  capacity. 

The  constitutional  declaration  was  not  intended  to  interfere 
with  previously  accrued  fights  to  use  the  public  waters  of  the 
state,  and  it  does  not  conflict  with  such  rights.  It  was,  how- 
ever, by  all  the  constitutional  expressions,  undoubtedly  in- 
tended that  such  rights,  and  all  appropriations,  should  be  regu- 
lated upon  the  basic  principles  therein  enunciated.  That  the 
constitutional  provision  did  not  impair  rights  already  accrued 
is  apparent  not  only  from  the  acconipanying  provisions,  but 
from  the  nature  of  such  rights.  Although  an  appropriator 
secures  a  right,  which  has  been  held  with  good  reason  to  amount 
to  a  property  right,  he  does  not  acquire  a  title  to  the  run- 
ning waters  themselves,  except,  it  may  be,  to  such  quantity 
as  shall  from  time  to  time  have  been  lawfully  diverted,  and 
after  diversion  may  be  running  in  his  ditch  or  lateral.  The 
title  of  the  appropriator  fastens,  not  upon  the  water  while 
flowing  along  its  natural  channel,  but  to  the  use  of  a  limited 
amount  thereof  for  beneficial  purposes,  in  pursuance  of  an 
appropriation  lawfully  made  and  continued.  The  appropri- 
ation is  made,  in  the  first  place,  upon  the  basis  of  public  own- 
ership of  the  water,  and  is  protected  instead  of  impaired  by 
the  constitutional  declaration. 

^**^  There  can  hardly  be  any  controversy  over  the  power 
of  the  state  to  regulate  prior,  as  well  as  subsequent,  rights  of 
appropriation.  In  reference  to  conflicting  deeds  to  the  same 
tract  of  land,  and  the  validity  of  recording  acts,  it  was  held 
in  a  leading  case  by  the  supreme  court  of  the  United  States, 
that  even  where  a  state  has  originally  granted  the  land  to 
the  first  individual  owner,  there  is  no  contract  on  the  part  of 
the  state  that  the  priority  of  title  shall  depend  solely  upon 
the  principles  of  the  common  law,  or  that  the  state  shall  pass 
no  law  imposing  on  a  grantee  the  performance  of  acts  not 
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necessary  to  the  legal  operation  of  his  deed,  at  the  time  of 
its  delivery.  "It  is  within  the  undoubted  power  of  state  leg- 
islatures to  pass  recording  acts  by  which  the  elder  grantee 
shall  be  postponed  to  a  younger,  if  the  prior  deed  is  not  re- 
corded within  the  limited  time;  and  the  power  is  the  same 
whether  the  deed  is  dated  before  or  after  the  passage  of  the 
recording  act'*:  Jackson  v.   Lamphire,   3   Pet.   280. 

All  rights  acquired  by  appropriation  partake  of  the  same 
general  characteristics,  differing  essentially  only  in  priority 
and  quantity,  and  possibly  in  purpose.  Wliere  various  rights 
are  connected  with  the  same  stream  or  body  of  water,  a  subse- 
quent claim  cannot  be  successfully  regulated  without  including 
in  the  regulations  all  rights.  The  water  to  which  the  use 
of  each  attaches  is  public,  and  the  people  as  a  whole  are  in- 
tensely interested  in  its  economical,  orderly,  and  inexpensive 
distribution.  It  is  a  matter  of  public  concern  that  the  various 
diversions  shall  occur  with  as  little  friction  as  possible,  and 
that  there  shall  be  such  a  reasonable  and  just  use  and  con- 
servation of  the  waters  as  shall  redound  more  greatly  to  The 
general  welfare,  and  advance  material  wealth  and  prosperity. 

In  a  Colorado  case  it  was  said:  "From  the  very  nature  of 
the  business,  controversies  with  reference  to  the  use  of  water 
naturally  led  to  unseeming  breaches  of  the  peace,  and  to  avoid 
these  it  was  found  expedient  and  necessary  to  provide  com- 
plete rules  of  procedure  governing  the  taking  of  water  from 
the  public  streams  of  the  state,  and  *"*^  regulating  its  distri- 
bution to  those  entitled  thereto.  Authority  for  such  regula- 
tions may  properly  be  based  upon  the  principle  that  when 
private  property  is  affected  by  a  public  interest,  it  ceases  to 
be  juris  privati  only":  White  v.  Highline  Ditch  etc.  Co.,  22 
Colo.  191,  43  Pac.  1028. 

From  any  standpoint  we  think  it  is  clear  that  the  declara- 
tion that  the  waters  subject  to  appropriation  for  beneficial 
purposes  are  the  property  of  the  state  is  valid  and  effectual. 

The  other  fundamental  principles  expressed  in  the  consti- 
tution are,  that  control  of  the  public  waters  must  be  in  the 
state,  which  in  providing  for  their  use  shall  equally  guard  all 
the  various  interests  involved.  Such  control  shall  consist  in 
a  supervision  of  the  waters,  their  appropriation,  distribution, 
and  diversion  by  a  board  of  control,  to  be  composed  of  certain 
designated  officers,  with  an  officer  of  technical  and  practical 
knowledge  and  experience  at  its  head;  and  priority  of  ap- 
propriation shall  give  the  better  right.     Let  us  inquire  into 
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the  nature  and  subject  of  the  supervisory  power  of  the  board. 
In  the  first  place,  the  scheme  of  state  control  does  not  neces- 
sarily require  the  construction  or  operation,  on  the  part  of  the 
public,  of  irrigating  or  diverting  works;  nor  is  there  necessarily 
involved  in  that  scheme  the  idea  that  the  state  shall  become, 
through  its  own  works,  carriers  of  the  water  to  consumers. 

It  is  evident  that  it  was  intended  that  the  supervision  by 
the  board  should  operate  upon,  and  in  relation  to,  individual 
appropriations  and  diversions;  and  hence  there  was  contem- 
plated- a  control  and  supervision  of  the  diversion  by  private 
appropriators,  and  a  distribution  to  and  between  them. 

It  is  equally  clear  that  the  supervision  comprehends  official 
action,  administrative  rather  than  judicial  in  its  fundamental 
character;  although  as  a  necessary  incident  thereto,  as  will 
presently  be  shown,  there  is  involved  quasi  judicial  authority. 

It  was  argued  with  much  force  that  the  word  "supervision** 
employed  in  the  constitution  does  not,  according  *^  to  its 
most  extensive  definition,  include  adjudication;  wherefore  it 
was  contended  a  power  to  act  judicially  and  determine  the 
rights  of  claimants  is  not  conferred  by  the  constitution.  The 
question,  however,  is  broader  than  that  suggested  by  such  an 
argument.  We  are  to  consider  whether  all  the  constitutional 
authority  of  the  board,  applied  to  the  peculiar  subject  matter 
within  its  operation,  is  of  such  a  nature  as  to  authorize  the 
legislature  to  confer  upon  the  board  jurisdiction  to  determine 
the  relative  rights  of  the  various  claimants,  as  a  power  neces- 
sary to  the  effectual  exercise  by  the  board  of  its  important 
administrative  duties. 

It  has  already  been  suggested  that  the  supervision  of  the 
board  affects  individual  appropriations,  and  concerns  the  dis- 
tribution of  water  to  individual  claimants.  Any  effort  to  su- 
pervise and  control  the  waters  of  the  state,  their  appropriation 
and  distribution,  in  the  absence  of  an  effective  ascertainment 
of  the  several  priorities  of  rights,  must  result  in  practical 
failure,  in  times  when  official  intervention  is  most  required. 
In  fact,  that  had  been  demonstrated  under  our  former  system. 

In  the  development  of  the  irrigation  problem,  under  the 
rule  of  prior  appropriation,  perplexing  questions  are  continu- 
ally arising  of  a  technical  and  practical  character.  As  be- 
tween an  investigation  in  the  courts,  and  by  the  board,  it  would 
seem  that  an  administrative  board,  with  experience  and  pecu- 
liar knowledge  along  this  particular  line,  can,  in  the  first 
instance,  solve  the  questions  involved  with  due  regard  to  pri- 
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vate  and  public  interests,  conduct  the  requisite  investigation, 
and  make  the  ascertainment  of  individual  rights,  with  greater 
facility,  at  less  expense  to  interested  parties,  and  with  a  larger 
degree  of  satisfaction  to  all  concerned.  In  the  opinion  of  an 
able  law-writer  upon  this  subject,  the  powers  of  the  board 
of  control  in  this  respect  constitute  one  of  the  most  praise- 
worthy features  of  our  legislation.  He  says:  "In  the  state 
of  Wyoming,  at  least,  there  wHl  no  longer  be  the  ludicrous 
spectacle  of  learned  judges  solemnly  decreeing  the  right  ^** 
to  from  two  to  ten  times  the  amount  of  water  flowing  in  a 
stream,  or  in  fact  amounts  so  great  that  the  channel  of  the 
stream  could  not  possibly  carry  them,  thus  practically  leaving^ 
the  questions  at  stake  as  unsettled  as  before":  Kinney  on. 
Irrigation,  sec.  493. 

The  board  is  not  required  to  await  the  occurrence  of  con- 
troversies, but  is  to  proceed  on  its  own  motion  to  ascertain 
the  various  rights,  conflicting  or  not,  and  thereupon  see  that 
the  water  is  properly  divided.  The  supervision  of  the  board 
affects  the  water  of  natural  streams,  the  title  to  which  while 
flowing  in  its  accustomed  channels  remains  in  the  state  or 
public,  and  of  such  a  peculiar  character  that  public  control 
is  demanded  to  insure  its  orderly,  economical,  and  fair  dis- 
tribution. 

The  determination  required  to  be  made  by  the  board  is,  in 
our  opinion,  primarily  administrative  rather  than  judicial  in 
character.  The  proceeding  is  one  in  which  a  claimant  does 
not  obtain  redress  for  an  injury,  but  secures  evidence  of  title 
to  a  valuable  right — a  right  to  use  a  peculiar  public  commod- 
ity. That  evidence  of  title  comes  properly  from  an  admin- 
istrative board  which,  for  the  state  in  its  sovereign  capacity, 
represents  the  public,  and  is  charged  with  the  duty  of  conserv- 
ing public  as  well  as  private  interests.  The  board,  it  is  true, 
acts  judicially,  but  the  power  exercised  is  quasi  judicial  only, 
and  such  as  under  proper  circumstances  may  appropriately  be 
conferred  upon  executive  officers  or  boards. 

The  jurisdiction  bears  some  resemblance  to  that  of  the 
land  department  of  the  government  concerning  the  disposal 
of  the  public  lands.  That  department  is  not  regarded  as  a 
court,  or  as  a  branch  of  the  judicial  department;  nor  is  its 
jurisdiction  upheld  upon  the  basis  of  any  authority  residing  in 
Congress  to  establish  courts.  It  is  considered  as  an  admin- 
istrative department,  and  its  powers  are  held  to  be  quasi  ju- 
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dicial  only :  Orchard  v.  Alexander,  157  U.  S.  372,  15  Sup.  Ct. 
Eep.  635. 

There  exists  the  same  partial  resemblance  to  the  state  board 
of  land  commissioners  of  our  own  state:  State  ^**  v.  Board 
of  Land  Commrs.,  7  Wyo.  478,  53  Pac.  292. 

We  are  not  persuaded  that  the  act  is  void  as  conferring  ju- 
dicial power  upon  the  board  in  violation  of  the  constitution. 

That  the  board  was  expected  to  exercise  quasi  judicial  func- 
tions is  apparent  from  that  provision  of  section  2  of  article  8 
of  the  constitution  requiring  its  decisions  to  be  subject  to 
review  by  the  courts.  An  examination  of  the  proceedings 
and  debates  of  the  constitutional  convention  convincingly  dis- 
closes that  the  precise  method  and  system  adopted  by  the 
statute  was  within  the  purpose  of  the  convention. 

The  committee  on  irrigation,  in  reporting  the  provisions 
upon  the  subject  of  water,  its  use  and  control,  had  before  it 
and  caused  to  be  read  to  the  convention  a  paper  prepared 
by  the  territorial  engineer  showing  the  evils  of  the  system 
of  regulation  then  existing,  and  suggesting  certain  principles 
to  be  embodied  in  the  constitution,  and  to  control  future  leg- 
islation. The  representative  of  the  committee  on  the  floor 
of  the  convention  stated  that  the  system  reported  by  the 
committee  was  the  opposite  of  the  one  then  in  force ;  and  that 
the  elemental  error  in  the  former  system  consisted  in  sub- 
mitting to  the  courts  a  matter  about  which  they  had  little 
official  or  practical  knowledge.  The  paper  of  the  engineer 
enlarged  upon  the  same  proposition,  and  outlined  a  method 
of  public  supervision  including  a  determination  of  rights  prac- 
tically the  same  followed  by  the  existing  statute.  The  presi- 
dent of  the  convention,  a  lawyer  of  much  ability  and  expe- 
rience, said  in  the  course  of  the  discussion,  "Leave  it  to  the 
board  of  control  to  say  what  equities  enter  into  this  matter 
of  the  use  of  water,  and  let  them  consider  every  question  that 
arises  in  connection  with  its  appropriation,  and  then  say, 
under  all  the  equities  of  the  case,  who  shall  be  entitled  to  the 
use  of  that  water."  And  again,  "When  we  appoint  a  board 
of  control  to  manage  this  water  system  that  we  say  belongs 
to  this  state,  let  us  give  ^^*  them  authority  to  control  it  for 
the  highest  and  best  uses  of  the  people  of  the  state" :  Consti- 
tutional Debates,  503. 

The  third  reserved  question  inquires  whether  claimants 
whose  rights  had  accrued  anterior  to  the  constitution  and  the 
enactment  of  the  present  statute  are  required  to  submit  proofs 
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of  their  rights  in  the  adjudication  proceedings ;  and  the  fourth 
question  relates  to  the  effect  of  a  failure  on  the  part  of  such 
a  claimant  to  submit  his  proofs. 

It  follows  from  what  has  already  been  said  that  in  this 
regard  there  exists  no  difference  between  claimants  whose 
rights  accrued  prior  and  those  acquiring  rights  after  the 
adoption  of  the  constitution  and  the  statute  in  question.  The 
statute  itself,  in  that  respect,  makes  no  distinction  between 
claimants.  The  same  duty  to  submit  proofs  is  imposed  alike 
upon  all  who  claim  a  right  to  the  use  of  water  by  priority 
of  appropriation. 

It  is  certainly  a  mistaken  notion  that  the  legislature  i& 
powerless  to  require  an  owner  of  a  property  right,  however 
long  that  ownership  may  have  subsisted,  to  submit  his  claims 
to  a  legal  tribunal,  in  an  authorized  proceeding,  upon  due 
and  proper  notice  for  determination  as  between  him  and  oth- 
ers claiming  interests  in  the  same  subject  matter.  When  the 
subject  of  the  right  is  water,  and  the  right  is  confined  to  its 
use,  the  water  itself  belonging  to  the  public  which  assumes 
to  control  its  appropriation  and  distribution,  the  legislature 
may,  undoubtedly,  require  all  parties  to  submit  their  claims 
for  determination,  that  the  evidence  of  the  right  may  consist 
in  the  decision  of  a  legally  constituted  tribunal,  instead  of 
the  assertion  of  the  individual  consumer,  so  far  as  the  public 
records  are  concerned,  and  that  the  interests  of  the  public 
and  all  interested  parties  may  be  protected. 

With  any  jurisdiction  to  determine  the  rights  of  claimants 
to  the  use  of  the  public  waters,  the  board  would  be  greatly 
hampered  in  its  supervision  if  the  jurisdiction  did  not  extend 
to  and  cover  all  claims  independently  of  the  date  of  their  in- 
ception. The  supervisory  power  of  the  board  unquestionably 
embraces  all  public  waters  as  well  ***  as  all  appropriations 
thereof,  and  the  distribution  and  diversion  of  all  such  waters. 
The  legislative  power  of  regulation  must  be,  and  is,  equally  as 
comprehensive.  If,  as  necessary  to  the  complete  and  ample 
supervision  of  the  matters  within  the  operation  of  the  board's 
authority,  a  power  of  adjudication  is  essential,  appropriate, 
and  valid,  such  a  power,  conferred  without  restriction  as  to 
claimants,  must  be  held  to  be  coextensive  with  the  supervis- 
ory control  of  which  it  is  an  incident.  We  are  therefore  of 
the  opinion  that  all  claimants  are  required  to  appear  and 
submit  their  proofs. 
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The  effect  of  a  failure  upon  clue  notice  of  any  party  to  do 
80  presents  in  the  present  condition  of  the  statute  a  more 
intricate  question. 

It  is  to  be  observed  that  the  statute  imposes  no  express 
penalty  upon  a  claimant  in  case  of  his  neglect  or  refusal  to 
give  evidence  of  his  appropriation.  Neither  is  there  any  ex- 
press limitation,  in  such  cases,  upon  a  further  assertion  of 
rights  by  legal  proceedings,  or  in  some  manner,  if  any,  author- 
ized by  law.  Doubtless  reasonable  penalties  may  be  imposed, 
or  limitations  even  rigorous  in  terms  placed  upon  a  subse- 
quent assertion  of  such  rights,  in  the  event  of  a  disregard  by 
&  party  of  the  reasonable  requirement  that  he  appear  and  sub- 
mit proof  of  his  claim.  It  is  significant,  however,  that  no 
such  penalty  or  limitation  is  contained  in  the  statutory  pro- 
visions. 

It  is  perhaps  true  that  as  an  implied  penalty  a  claimant 
remaining  unrepresented  in  the  proceeding  and  determination 
may  be  without  standing  in  a  subsequent  division  of  the  waters 
under  a  decree  of  adjudication  by  the  water  commissioner. 
But  nowhere  is  it  provided  that  a  claimant  failing  to  appear 
shall  be  barred  or  estopped  from  subsequently  maintaining 
or  asserting  his  claim.  Possibly  the  provision  for  a  rehearing 
in  the  proceedings  before  the  board  may  be  susceptible  to  the 
construction  that  one  not  originally  heard  may  apply  for  re- 
hearing within  the  limited  period  of  one  year;  but  even  then, 
should  such  a  one  not  take  advantage  of  that  privilege,  no 
penalty  seems  to  be  imposed. 

**''  Independent  of  penalty  or  limitation,  it  is  clear  that 
the  claimant  would  not  be  estopped  or  barred  unless  upon 
the  principle  of  res  judicata.  It  may  be  assumed  that,  in 
the  absence  of  fraud  or  collusion,  any  matter  actually  and 
legally  determined  by  the  final  decree  of  the  board  becomes 
res  judicata,  at  least  as  to  the  public  and  the  parties  partici- 
pating in  the  proceedings:  See  Louden  Irr.  Canal  Co.  v. 
Handy  Ditch  Co.,  22  Colo.  102,  43  Pac.  535;  Boulder  and 
Weld  Coiinty  Ditch  Co.  v.  Lower  Boulder  Ditch  Co.,  22  Colo. 
115,  43  Pac.  540;  Colorado  etc.  Elevator  Co.  v.  Larimer  etc. 
Irr.  Co.,  26  Colo.  47,  56  Pac.  185. 

We  are  led  to  inquire,  therefore,  in  this  connection,  whether 
the  rights  attempted  to  be  enforced  by  the  plaintiff  entered 
into  the  determination  of  the  board  and  thereby  became  final- 
ly disposed  of  under  the  operation  of  the  doctrine  of  res  ju- 
dicata; and  generally  whether  an  adjudication  of  the  board 
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which  allots  no  water  to  an  existing  nonappearing  and  non- 
participating  claimant  amounts  to  a  determination  and  dis- 
position of  his  rights.  We  are  disposed,  in  deciding  the  re- 
served question,  to  confine  its  scope  to  the  facts  shown  by  the 
pleadings  in  the  pending  case.  It  is  only  upon  those  facts 
that  the  question  arises,  and  in  so  far  only  as  it  relates  to 
those  facts  need  it  or  ought  it  to  be  decided. 

Although  the  answer  herein  avers  that  by  the  decree  of 
the  board  of  control  no  amount  of  water  was  awarded  the 
plaintiff,  it  is  not  alleged  that  the  latter's  rights,  now  set  up, 
were  considered.  And  we  assume  that  they  were  not  consid- 
ered, but  were  entirely  omitted  from  the  board's  determina- 
tion. That  seems  to  be  the  effect  of  the  pleadings.  It  may 
not  be  improper  to  say  that  it  is  our  understanding  that  under 
the  practice  adopted  by  the  board,  it  eliminates  from  its  con- 
sideration and  decrees  the  appropriations  of  claimants  neglect- 
ing to  come  in  and  submit  proofs. 

In  an  earlier  part  of  this  opinion  we  had  occasion  to  allude 
to  some  of  the  particulars  wherein  the  statutory  proceeding 
■differs  from  an  ordinary  suit  in  the  courts.  Affirmative  re- 
lief in  favor  of  one  party  as  against  another  ^*®  is  not  its 
object.  Adversary  pleadings,  as  they  are  commonly  employed 
and  understood,  are  not  involved.  Indeed,  in  the  strict  sense, 
-except  in  case  of  contest,  it  is  doubtful  if  the  various  claim- 
.ants  can  be  regarded  as  adversaries.  In  many  instances  they 
are  not  adversary  in  fact.  In  the  very  nature  of  a  priority  of 
right  to  the  use  of  flowing  water  an  appropiator  is  unable  to 
identify  specific  water  to  which  he  is  entitled,  unless,  indeed, 
his  appropriation  extends  to  all  the  water  of  the  stream. 
Hence  it  is  possible  that  a  number  of  appropriators  with  di- 
verse interests  may  be  respectively  entitled  to  the  use  of  a 
portion  of  the  water  of  the  same  stream,  without  having  a 
■conflict  occur  in  the  exercise  of  their  several  rights,  owing 
to  the  volume  of  water  in  their  common  source  of  supply,  or 
other  natural  conditions. 

So  in  Arizona  it  was  held  that  when  there  is  sufficient  water 
in  the  river  to  supply  all  parties,  there  can  be  no  such  thing 
as  adverse  use  of  the  water  to  start  the  statute  of  limitations 
running;  that  it  is  only  in  times  of  scarcity  when  all  parties 
cannot  be  supplied,  and  one  appropriator  takes  water  which 
by  priority  belongs  to  another,  that  there  is  an  adverse  use: 
Egan  V.  Estrada  (Ariz.),  56  Pac.  721. 
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The  proceeding  before  the  board  is  not  a  part  of  the  process 
by  which  an  individual  appropriation  is  completed,  for  that 
occurs  upon  a  lawful  diversion  of  water  open  to  appropriation 
and  its  application  to  a  beneficial  use.  But  the  proceeding  is 
instituted  by  the  board,  in  an  official  capacity  representing  the 
public,  for  the  purpose  of  ascertaining  the  precise  rights  and 
priority  of  each  appropriator,  to  the  end  that  the  public  rec- 
ords may  be  furnished  an  accurate  and  defined  statement 
thereof,  and  as  an  aid  to  adequate  and  effective  state  control 
of  the  public  waters. 

A  part  of  the  object  also  is  public  recognition  of  an  appro- 
priation previously  made,  and  the  issuance  of  documentary 
evidence  of  title. 

It  does  not  necessarily  follow  from  the  establishment  of  the 
priorities  of  certain  appropriators  that  there  are  no  others  en- 
titled to  divert  water  from  the  same  stream.  *'*®  The  award- 
ing of  definite  amounts  of  water  to  one  or  more  claimants 
does  not  ipso  facto  amount  to  a  denial  of  the  rights  of  others, 
nor  depend  upon  a  negation  of  such  rights.  In  the  final  de- 
termination of  the  board  it  may  be  decreed  that  a  certain 
claimant  did  duly  appropriate  at  a  certain  time  a  specified 
amount  of  water  for  a  certain  purpose,  without  considering 
at  all  whether  there  are  prior  or  subsequent  appropriations 
also.  It  is,  therefore,  manifest  that  a  determination  of  the 
rights  and  priorities  of  several  claimants  does  not  necessarily 
involve  the  denial  of  all  rights  or  claims  of  every  other  person 
not  mentioned.  If  the  proceeding  was  one  wherein  the  parties 
represented  in  the  decree  were  seeking  to  quiet  their  respect- 
ive titles  as  against  every  other  person,  the  result  might  be 
altogether  different.  Then,  indeed,  a  party  duly  summoned 
and  failing  to  appear  might  well  be  held  concluded. 

It  is  true  that  the  certificates  issued  upon  the  decree  num- 
ber each  appropriation  according  to  its  proper  order.  While 
this  furnishes  a  convenient  mode  of  reference,  we  do  not 
deem  the  provision  sufficient  of  itself  to  bar  a  nonparticipant 
from  subsequently  asserting  his  claims,  nor  as  conclusively 
indicating  a  purpose  to  forever  estop  him  from  doing  so.  The 
number  assigned  to  each  established  priority  must  be  regarded 
as  having  relation,  naturally,  only  to  those  included  in  the 
enumeration,  and  as  between  them  as  defining  their  relative 
status   respectively. 

Hence,  on  the  ground  alone  that,  while  several  priorities 
were  established,  no  amount  of  water  was  awarded  to  a  par- 
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ticular  existing  claimant  who  did  not  participate  in  the  pro- 
ceedings, by  appearance,  submission  of  proofs,  or  otherwise, 
we  are  unable  to  say  that  the  decree  of  the  board  is  res  ju-^ 
dicata  as  to  him  and  his  rights. 

We  are  therefore  constrained  to  hold  that  an  existing  claim- 
ant is  not  concluded  as  to  his  water  right  by  a  determination 
of  the  board  of  control  in  adjudication  proceedings  under  the 
statute  wherein  they  have  not  been  considered,  and  by  a  decree 
which  is  perforce  silent  respecting  them. 

*•**  It  is  probably  true  that  public  and  private  interests 
will  be  more  securely  preserved  by  a  determination  in  a  sin- 
gle proceeding  of  the  right  and  priorities  of  every  existing 
claimant;  and  a  law  so  framed  as  to  effectuate  that  object, 
and  render  the  decree  conclusive  of  every  accrued  claim, 
would  doubtless  subserve  a  useful  and  salutary  purpose.  That 
matter,  however,  is  for  legislative  cognizance. 

The  district  court  is,  by  the  constitution,  vested  with  origi- 
nal jurisdiction  both  at  law  and  in  equity.  The  jurisdiction 
of  equity  to  entertain  suits  for  quieting  title  to  the  use  of 
water  is  well  settled.  The  legislature  has  not  attempted  to 
devest  the  courts  of  that  jurisdiction,  and  we  do  not  think 
it  could  successfully  do  so.  Although  in  the  statutory  pro- 
ceeding for  the  determination  of  water  rights,  the  courts 
obtain  jurisdiction  only  by  way  of  appeal  from  the  decisions 
of  the  board  of  control,  all  the  ordinary  remedies  known  to 
the  law  pertinent  to  the  use  and  appropriation  of  water  are 
opeQ  to  all  interested  in  such  rights,  equally  with  all  other 
persons  in  respect  to  any  other  kind  of  right  or  property. 
The  courts  possess  ample  jurisdiction  to  redress  grievances 
growing  out  of  conflicting  interests  in  the  use  of  the  public 
waters,  and  to  afford  appropriate  relief  in  such  cases.  Noth- 
ing can  be  plainer,  it  seems  to  us,  than  that  in  the  absence 
of  a  previous  determination  by  the  board,  or  in  the  courts, 
of  the  priorities  or  rights  of  claimants  upon  a  particular 
stream,  an  interested  party  may  resort  to  the  courts  to  ob- 
tain such  relief  as  he  may  show  himself  to  be  entitled  to.  The 
jurisdiction  of  the  courts  remains  as  ample  and  complete  af- 
ter, as  well  as  before,  an  adjudication  by  the  board.  But  the 
principle  applies  here  as  in  other  cases,  that  a  party  may  not 
relitigate  a  question  which  has  passed  into  final  adjudication. 
And  the  courts  will  not  assume,  in  an  independent  action,  to 
determine  anew  the  rights  of  parties,  which,  as  between  them- 
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selves,  have  been  settled  by  the  decree  of  the  board  of  control, 
at  least  in  the  absence  of  fraud,  or  a  showing  of  facts  suffi- 
cient to  vitiate  a  judgment. 

'^'^  Under  the  statutes  now  in  force,  there  being  no  pro- 
Tision  expressly  barring  or  estopping  a  claimant  failing  to 
3)articipate  in  the  adjudication  proceedings,  and  the  decree 
not  being  res  judicata  of  the  undetermined  rights  of  such 
a  claimant,  he  is. at  liberty  to  assert  and  maintain  those  rights 
in  the  courts  through  the  regular  medium  of  some  form  of 
procedure  recognized  by  the  law,  for  the  redress  of  grievances, 
or  the  granting  of  appropriate  relief. 

The  fifth  reserved  question  inquires  whether  the  provision 
of  the  statute  for  publication  of  notice,  and  notice  by  mail 
•constitutes  due  process  of  law.  The  phrase  found  in  the 
■question  "and  without  actual  citation  or  service  of  summons" 
is  not  happily  employed.  It  assumes  before  it  is  decided 
that  the  service  by  mail  is  not  actual  citation  and  service. 

It  is  contended  that  the  notice  provided  for  does  not  amount 
to  due  process  of  law.  A  discussion  of  the  question  whether 
the  proceeding  is  one  in  rem  or  not  might  be  interesting.  In 
our  view  it  would  seem  to  partake  more  largely  of  the  nature 
X)f  a  proceeding  in  rem  than  of  one  in  personam.  But  we 
deem  it  sufficient  to  say  that,  in  our  opinion,  it  is  of  such  a 
•character  and  affects  a  species  of  rights,  which  would  au- 
thorize a  notice  such  as  is  provided  for  by  publication,  coupled 
with  a  service  thereof  upon  known  claimants.  The  only  ques- 
tion, therefore,  which  we  care  to  discuss  at  all,  is  whether  the 
notice  by  mail  will  satisfy  the  constitutional  requirements  as 
to  due  process  of  law.  In  Massachusetts  it  has  recently  been 
•held  that  a  notice  sent  by  mail  as  required  by  law  is  sufficient. 
"We  cannot  do  better  than  adopt  a  portion  of  the  language  of 
the  opinion  of  that  able  court  in  the  case  referred  to.  In 
delivering  the  opinion  of  the  court  upholding  an  act  providing 
ioT  the  registration  of  land  titles — containing  the  proiil'isions 
knowm  as  the  Torrens  system — Mr.  Chief  Justice  Holmes  said : 
"*'As  to  claimants  living  within  the  state,  and  known,  the  ques- 
tion seems  to  come  down  to  whether  we  can  say  that  there  is 
a  constitutional  difference  between  sending  notice  ^^^  of  suit 
by  a  messenger  and  sending  it  by  the  postoffice,  besides  pub- 
lishing in  a  newspaper,  recording  in  the  registry,  and  posting 
on  the  land.  It  must  be  remembered  that  there  is  no  eon'^ti- 
tutional  requirement  that  the  summons,  even  in  a  personal  ac- 
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tion,  shall  be  served  by  an  officer,  or  that  the  copy  served  shall 
be  officially  attested/* 

"Apart  from  local  practice  it  may  be  served  by  any  indif- 
ferent person.  It  may  be  served  on  residents  by  leaving  a 
copy  at  the  last  and  usual  place  of  abode.  When  we  are  con- 
sidering a  proceeding  of  this  kind,  it  seems  to  us  within  the 
power  of  the  legislature  to  say  that  the  mail,  as  it  is  managed 
in  Massachusetts,  is  a  sufficient  messenger  to  convey  the 
notice,  when  other  means  of  notifying  the  party,  like  pub- 
lishing and  posting,  also  are  required'*:  Tyler  v.  Judges  of 
the  Court  of  Eegistration,  175  Mass.  71,  55  N.  E.  812.  See, 
also.  Town  of  Hinckley  v.  Kettle  River  R.  R.  Co.,  70  Minn. 
105,   73   K   W.   835. 

Now  our  statute  requires  the  notice  to  be  sent  by  registered 
mail,  thus  insuring  more  certainly  its  reaching  the  proper 
party,  and  as  well,  in  most  instances,  securing  personal  de- 
livery, and  in  all  cases  the  return  of  a  card  indicating  its  re- 
ceipt. 

We  can  perceive  no  reasonable  objection  to  that  manner  of 
sending  notice  to  known  claimants  in  the  character  of  pro- 
ceeding we  are  considering,  at  least  where  publication  is  also 
required. 

Agreeable  to  the  custom  established  in  the  consideration 
of  reserved  questions,  we  do  not  think  it  necessary  to  answer 
the  sixth  question,  which  asks  whether  the  answer  is  suffi- 
cient to  constitute  a  defense  to  the  suit  of  plaintiff.  That 
must  be  decided  by  the  district  court  upon  the  principles  here- 
in laid  down,  so  far  as  it  is  affected  by  the  other  reserved  ques- 
tions. 

We  believe  it  to  be  unnecessary  to  attempt  to  return  a  cate- 
gorical and  specific  answer  to  each  of  the  reserved  questions. 
We  apprehend  that  our  views  concerning  them  have  been  set 
forth  in  the  course  of  the  opinion  with  sufficient  distinctness, 
and  that  nothing  further  is  required  *^^  to  indicate  our  de- 
cision upon  the  questions  and  the  reasons  therefor. 

Com  and  Knight,  JJ.,  concur. 


An  Appropriation  of  Water  can  be  made  only  by  an  actual  diver- 
sion, followed  by  an  ni>plication  thereof  within  a  reasonable  time 
to  some  beneficial  use:  Cache  T.a  Pondre  Co.  v.  Water  etc.  Oo„  25 
Colo.  IPl.  71  Am,  St.  Rop.  131.  53  Tac.  331;  Moyer  v.  Preston.  6 
Wvo.  308,  71  Am.  St.  Rep.  914,  44  Pac.  845;  Hapue  v.  Nephi  Irr. 
Co'..  16  Utah.  421,  67  Am.  St.  Rop.  6?4.  52  Pac.  765  See  the  dis- 
cussion of  what  amounts  to  an  appropriation  of  water  in  the  mono- 
graphic note  to  Nevada  Ditch  Co.  v.  Bennett,  60  Am.  St.  Rep.  709- 
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817.  The  right  to  approprlnte  wntor  appHes  only  to  the  pubHc  lands: 
Benton  v.  Johncox,  17  Wash.  277,  61  Am.  St.  Rep.  912,  49  Pac. 
49r);  Smith  V.  Dennlff,  24  Mont.  20,  81  Am,  St.  Rep.  408^  60  Pac. 
898, 

Priority  of  Appropriation  of  Water  In  paint  of  time  gives  supe- 
riority of  right  nmonc:  appropriators  for  like  beneficial  purposes: 
Strickler  v.  Colorado  Springs,  16  Colo.  61,  25  Am,  St,  Rep,  245,  26 
Pac.  .'H.".  See  the  monographic  note  to  Heath  v.  Williams,  43  Am. 
l)ec,  209-288,  on  the  rights  acquired  by  appropriation  of  water. 

The  Unappropriated  Waters  in  the  streams  of  Colorado  are  dedi- 
cated by  the  constitution  to  the  use  of  the  people,  the  ownership 
being  in  the  public:  Wheeler  v.  Northern  etc,  Irr.  Co.,  10  Colo. 
582,  3  Am,  St.  Rep.  603,  17  Pae.  487.  The  water  of  every  natural 
stream  hi  that  state  Is  the  property  of  the  public.  Private  owner- 
ship is  not  recognized,  thougli  the  right  to  divert  water  and  apply 
it  to  beneficial  uses  is  guaranteed  by  the  constitution:  Fort  Morgan 
etc,  Co.  v.  South  Platte  Ditch  Co.,  18  Colo.  1,  36  Am.  St  Rep.  259, 
30  Pac.  1032. 

The  Titles  to  Statutes  and  their  sufficiency  within  the  various  con- 
stitutional requirements  are  considered  in  the  monographic  notes  to 
Bobel  V.  People,  64  Am,  St.  Rep,  70-107;  Crookston  v.  County 
Commrs.,  79  Am.  St.  Rep.  456-486;  Lewis  v.  Dunne,  86  Am.  St.  Rep. 
207-279. 

Statutes  are  Presumed  Constitutional :  Alabama  etc,  R,  R.  Co  r. 
Reed,  124  Ala.  253,  82  Am.  St,  Rep.  166,  27  South,  19;  Austin  v. 
State,  101  Tenn.  503,  70  Am.  St.  Rep.  703,  48  S.  W.  305,  If  the 
proper  construction  of  a  statute  is  doubtful,  courts  must  resolve  the 
doubt  In  favor  of  the  validity  of  the  law:  Arms  v,  Ayer,  192  111. 
601,  85  Am.  St  Rep.  .357,  61  N.  E.  851;  Overshiner  y.  State,  156  Ind. 
187,  83  Am.  St  Rep.  187,  59  N.  E.  468. 


STATE  v,  WILLINGHAM. 
[9  Wyo.  200,  62  Pao.  797,] 

MUNICIPAL  CORPORATIONS  —  ORDINANCES— LICENSE 
—INTERSTATE  COMMERCE,— A  municipal  ordinance  requiring 
any  person  selling  goods,  wares,  or  merchandise  to  take  out  a  license 
therefor,  unless  he  is  a  merchant  paying  an  annual  tax  upon  his 
goods,  or  a  traveling  agent  selling  exclusively  by  sample,  or  other- 
wise, to  regular  mercliants,  is  void,  as  in  conflict  with  interstate 
commerce  as  against  an  agent  of  a  manufacturer  in  another  state 
engaged  in  delivering  the  goods  of  the  manufacturer  and  collecting 
the  price  upon  orders  solicited  to  persons  not  regular  merchants, 
(p.  950.) 

MUNICIPAL  CORPORATIONS  —  ORDINANCES— LICENSE 
—TAXATION.— A  municipal  ordinance  requiring  any  person  selling 
goods,  wares,  or  merchandise  to  procure  a  license  therefor,  unless 
he  is  a  merchant  paying  an  annual  tax  therefor,  or  a  traveling 
agent,  selling  exclusively  by  sample,  or  otherwise,  to  regular  mer- 
chants, is  not  void  as  being  in  conflict  with  a  constitutional  pro- 
vision that  all  taxation  shall  be  equal  and  uniform,    (p.  951.) 

INTERSTATE  COMMERCE— MUNICIPAL  LICENSE  TAX. 
If  a  company  is  engaged  in  manufacturing  goods  In  one  state  and 
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through  rts  agent  solicits  orders  in  another  state,  from  persons 
not  regular  merchants,  upon  which  it  transports  the  goods  con- 
signed to  itself  into  the  latter  state,  and  they  are  there  delivered  by 
such  agent,  Avho  collects  the  price,  the  goods  are  the  subject  of 
interstate  commerce,  and  the  agent  Is  not  subject  to  arrest  for 
violating  a  municipal  ordinance  prohibiting  him  from  selling  goods 
to  persons  not  regular  merchants  without  first  obtaining  a  license 
therefor.       (p.  952.) 

Conviction  under  an  ordinance  providing  as  follows:  "Sec- 
tion 1.  That  any  person  or  persons,  company,  or  corporation, 
who  shall,  directly  or  indirectly,  keep  a  store,  or  sell,  vend, 
or  retail  any  goods,  wares,  or  merchandise,  without  being 
first  duly  authorized  by  a  license,  as  hereinafter  provided,  the 
person  or  persons,  company,  or  corporation,  so  offending,  shall 
be  fined  in  any  sum  not  less  than  fifty  dollars,  nor  more  than 
one  hundred  dollars;  provided,  this  ordinance  shall  not  be 
construed  to  apply  to  the  sale  of  goods,  wares,  or  merchandise, 
by  merchants  or  other  persons,  who  pay  an  annual  tax  upon 
such  goods,  wares  or  merchandise,  assessed  according  to  the 
revenue  laws  of  this  city;  provided,  further,  that  this  ordi- 
nance shall  not  apply  to  traveling  agents,  who  sell  exclusively 
by  sample  or  otherwise,  to  regular  merchants  doing  business 
in  this  city.  Sec.  2.  That  from  and  after  the  passage  and 
approval  of  this  ordinance  any  person  or  persons,  company,  or 
corporations,  not  paying  an  annual  tax  as  hereinbefore  pro- 
vided, shall  pay  a  license  of  twenty-five  dollars  per  month; 
provided,  that  no  license  shall  be  issued  for  less  time  than 
one  month."  The  Chicago  Portrait  Company,  engaged  in 
making  pictures  and  picture  frames  in  Chicago,  solicited  or- 
ders through  its  agent  in  Cheyenne,  Wyoming,  and  shipped 
the  goods  consigned  to  itself  at  the  latter  place,  where  they 
were  delivered  by  such  agent  and  the  price  collected  by  him 
from  persons  who  were  not  regular  merchants.  The  agent 
was  arrested  for  violating  the  above  ordinance  and  after  his 
conviction  appealed, 

W.  R.  StoU,  for  the  appellant. 

***  COEN,  J.  There  are  two  principal  questions  presented 
in  this  case:  1.  Whether  the  ordinance  is  void  because  in  vio- 
lation of  the  interstate  commerce  clause  of  the  constitution 
of  the  United  States;  and  2.  Whether  it  is  void  as  in  viola- 
tion of  the  provision  of  section  28,  article  1  of  our  state  con- 
stitution that  "all  taxation  shall  be  equal  and  uniform.'* 

The  principles  which  control  the  decision  of  the  first  ques- 
tion, with  the  authorities,  were  set  out  in  a  very  clear  and 
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well-considered  opinion  by  Chief  Justice  GroesJbcck  in  the  case 
of  Clements  v.  Town  of  Casper,  4  Wyo.  495,  35  Pac.  472.  We 
do  not  deem  it  necessary  to  rehearse  the  reasoning  of  the 
court  in  that  case.  But  since  that  decision  was  rendered  the 
supreme  court  of  the  United  States  have  again  passed  upon 
the  question  in  a  case  where  the  facts  were  almost  identical 
Avith  those  in  the  one  before  us:  Brennan  v.  Titusville,  153  TJ. 
S.  289,  14  Sup.  Ct.  Rep.  829.  In  that  case  a  maker  of  por- 
traits and  picture  frames  in  Chicago  had  sent  his  agent  into 
the  state  of  Pennsylvania  to  solicit  orders  for  pictures  and 
picture  frames  by  going  personally  to  citizens  and  residents 
of  that  state.  Upon  receiving  orders  for  pictures  and  frames 
the  agent  forwarded  such  orders  to  the  manufacturer  in  Chi- 
cago, where  the  goods  were  made  and  shipped  by  him  to  the 
purchasers  in  Titusville,  by  railroad  freight  or  express,  the 
express  companies  or  the  manufacturer's  agents  collecting  the 
price  of  the  goods  and  forwarding  the  amounts  to  him  at  Chi- 
cago. The  ordinance  of  the  city  of  Titusville  required  that 
persons  so  employed  in  canvassing  or  soliciting  in  the  city 
should  procure  a  license  from  the  mayor,  paying  therefor 
certain  sums  fixed  by  the  ordinance,  but  providing  that  its 
provisions  should  not  apply  to  persons  selling  by  samples  to 
manufacturers  or  licensed  merchants  or  dealers  residing  and 
doing  business  in  said  city.  After  *®*  examining  the  authori- 
ties the  court  'decided  that  it  must  be  held  that  the  license  tax 
imposed  upon  the  defendant  was  a  direct  burden  upon  inter- 
state commerce,  and  was,  therefore,  beyond  the  power  of  the 
state.  Those  decisions  are  controlling  in  this  case,  and  the 
ordinance  in  question  must  be  held  to  be  void  as  in  conflict 
with  the  interstate  commerce  clause  of  the  constitution. 

The  second  proposition,  that  the  ordinance  is  void  because 
in  conflict  with  the  provision  of  the  constitution  of  this  state 
requiring  that  "all  taxation  shall  be  equal  and  uniform,'* 
stands  upon  entirely  different  ground. 

The  sovereignty  may,  in.  the  discretion  of  its  legislature, 
levy  a  tax  on  every  species  of  property  within  its  jurisdiction; 
or,  on  the  other  hand,  it  may  select  any  particular  species  of 
property,  and  tax  that  only,  if  in  the  opinion  of  the  legisla- 
ture that  course  will  be  wiser.  And  what  is  true  of  property 
is  true  of  privileges  and  occupations  also;  the  state  may  tax 
all,  or  it  may  select  for  taxation  certain  classes  and  leave  the 
others  untaxed.  Considerations  of  general  policy  determine 
what  the  selection  shall  be  in  such  cases,  and  there  is  no  re- 
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striction  on  the  power  of  choice  unless  one  is  imposed  by  con*- 
stitution:  Cooley  on  Taxation,  570.  In  a  number  of  the  states 
it  has  been  held  that  the  constitutional  requirement  of  equal- 
ity and  uniformity  does  not  aj)ply  at  all  to  the  taxation  of 
occupations,  owing  to  the  fact  that  the  taxation  of  all  oc- 
cupations equally  would  work  the  greatest  possible  injus- 
tice and  is  impossible  in  practice.  But,  if  applicable  at  all,, 
it  does  not  deprive  the  legislature  of  the  power  of  dividing 
the  objects  of  taxation  into  classes.  It  merely  obliges  the- 
legislature  to  impose  an  equal  burden  upon  all  those  who  find' 
themselves  in  the  same  class:  State  v.  Lathrop,  10  La.  Ann. 
403.  To  be  uniform,  taxation  need  not  be  universal.  Cer- 
tain objects  may  be  made  its  subject,  and  others  may  be  ex- 
empted from  its  operation;  certain  occupations  may  be  taxect 
and  others  not ;  so  some  occupations  may  be  taxed  for  a  greater- 
amount  and  others  for  a  less,  but  as  between  the  subjects  of 
taxation  in  the  same  class  ^^*  there  must  be  an  equality: 
State  V.  Poydras,  9  La.  Ann.  168.  As  said  in  a  Virginia  case : 
"The  requisitions  of  the  constitution  may  be  carried  out  by  a 
uniform  tax  on  licenses  to  persons  following  the  same  pursuit 
under  the  same  conditions  and  circumstances;  a  difference 
therein  will  justify  a  discrimination  in  the  tax":  Slaughter 
V.  Commonwealth,  13  Gratt.  776;  Ex  parte  Miranda,  73  CaL 
373,  14  Pac.  888;  Cooley  on  Taxation,  2d  ed.,  169. 

Tested  by  these  rules,  we  are  unable  to  perceive  that  the 
ordinance  conflicts  with  the  clause  of  the  constitution  in  ques- 
tion. There  is  nothing  unequal  in  classifying  differently 
merchants  who  pay  an  annual  tax  upon  their  stocks  of  goods 
under  the  revenue  laws  of  the  city  and  those  who  pay  no  such 
tax.  But,  upon  the  contrary,  it  seems  to  be  an  attempt  to 
secure  entire  equality  as  nearly  as  may  be  by  requiring  each- 
class  to  contribute  its  proportion  to  the  fund  necessary  to- 
defray  the  expenses  of  the  city  government.  N"or  is  thera- 
anything  unreasonable  or  unequal  in  exempting  from  thi» 
•  tax  the  traveling  salesmen,  who  supply  the  regular  merchants; 
in  whole  or  in  part  with  their  stock  of  goods  upon  which  they 
pay  taxes  to  the  city.  The  distinctions  between  the  two 
classes  are  apparent.  The  latter  are,  in  a  sense,  the  assistants 
and  purveyors  of  the  regular  merchants;  the  goods  sold  by 
them  pass  at  once  into  the  stocks  of  the  merchants  to  be  as- 
essed  for  taxation,  and  any  license  fee  required  of  them 
would  operate  in  a  measure  as  a  double  tax  upon  the  mer- 
chants who  buy  from  them,  while  the  goods  sold  by  the  other 
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class  become  at  once  the  personal  belongings  of  their  cus- 
tomers and  inevitably,  in  a  great  measure,  escape  taxation. 

The  foregoing  is  a  sufficient  answer  to  all  of  the  volumi- 
nous questions  presented  for  the  consideration  of  the  court, 
except  the  ninth  and  tenth,  which  may  require  a  separate  con- 
sideration. The  eubstance  of  them  is.  Did  the  goods  under 
the  circumstances  become  a  part  of  the  ^general  mass  of  prop- 
erty of  this  state  upon  their  shipment  to  Cheyenne,  and  not 
the  subject  of  interstate  commerce,  ^^®  and  did  the  delivery 
of  +hem  by  the  agent  constitute  a  sale  ? 

The  general  rule  is  that,  in  the  absence  of  special  authority 
to  bind  his  principal,  the  drummer  can  merely  solicit  and 
transmit  the  order,  and  the  contract  of  sale  does  not  become 
complete  until  the  order  is  accepted  by  his  principal.  Up  to 
that  time  the  order  is  a  mere  proposal,  and  the  place  of  the 
contract  is  where  the  proposal  is  accepted:  Gill  v.  Kaufman, 
16  Kan.  571;  Burbank  v.  McDuffee,  65  Mo.  135;  McKindly 
T.  Dunham,  55  Wis.  515,  43  Am.  Eep.  740,  13  N".  W.  485. 
From  the  statement  of  facts  in  this  case,  it  appears  that  the 
portraits  and  frames  were  manufactured  in  compliance  with 
the  order,  and  shipped  to  Cheyenne  for  the  purpose  of  being 
clelivered  to  the  persons  ordering.  This  was  an  acceptance 
of  the  order,  and  it  was  an  Illinois  contract.  The  delivery 
of  the  articles  to  the  persons  ordering  did  not  constitute  a 
fiale  by  the  agent  making  the  delivery,  but  the  manufacture, 
shipment,  and  delivery  of  the  goods  were  simply  steps  taken 
by  the  Chicago  company  in  the  performance  of  its  contract. 
The  shipment  of  them  by  the  company  to  itself  at  Cheyenne 
had  no  greater  significance  than  if  they  had  been  sent  by 
the  company  from  one  of  its  warehouses  to  another  in  the 
city  of  Chicago.  They  were  still  the  subject  of  interstate 
■commerce,  and  the  arrest,  of  the  agent  was  not  authorized  by 
law. 

Potter,  C.  J.,  and  Knight,  J.,  concur. 


Interstate  Commerce.— A  municipal  ordinance  Imposing  a  license 
tax  upon  a  resident  of  tlie  state  who  solicits  orders  for  the  sale  of 
goods  by  sample,  solely  for  a  nonresident  owner,  and  who  forwards 
such  orders  and  receives  a  commission  on  sales  made,  imposes  a 
direct  burden  upon  interstate  commerce:  Adlilns  v.  Richmond,  98 
Va.  91,  81  Am.  St.  Rep.  702,  34  S.  E.  9(i7.  Compare  Croy  v.  Obion 
County.  104  Tenn.  .525,  78  Am.  St.  Rep.  931,  58  S.  W.  235;  State 
V,  Montgomery,  94  Me.  lf)2,  80  Am.  St.  Rep.  38fi,  47  Atl.  165.  A 
statute  levying  a  tax  on  the  business  of  selling  lightning-rods  made 
In  one  state  and  sold  in  another  upon  orders  tn1?en  by  a  traveling 
salesman,  is  a  tax  upon  Interstate  commerce:  Talbutt  v.  State,  39 
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Tex.  Cr.  Rep.  64,  73  Am.  St.  Rep.  903,  44  S.  W.  1091.  And  an  or- 
dinance  requiring  an  agent  for  a  wholesale  book  house  situated  in 
another  state  to  take  out  a  license,  and  pay  a  license  fee  when 
soliciting  orders  within  the  state,  is  an  attempted  regulation  of  com- 
merce between  the  states:  Blooraington  v.  Bourland,  137  111.  534, 
31  Am.  St  Rep.  382.  27  N.  B.  692.  See,  further,  the  monographic 
note  to  People  v,  Wemple,  27  Am.  St.  Rep.  561-564. 


COAD  Y.  COWHICK. 

[9  Wyo.  316,  63  Pac.  584.] 

JUDGMENTS— TJEN  ON  AFTER-ACQUIRED  LANDS— A 
Judgment  Is  a  lien  upon  the  after-acquired  lands  of  the  debtor  un- 
der a  statute  providing  that  "lands  and  tenements  within  the  county 
where  the  judgment  is  entered  shall  be  bound  for  the  satisfaction 
thereof  from  the  first  day  of  the  term  at  which  judgment  is  rendered, 
but  judgments  by  confession  and  judgments  rendered  at  the  same 
term  at  which  the  action  is  commenced  shall  bind  such  lands  only 
from  the  day  on  which  such  judgments  are  rendered,  and  all 
other  lands,  as  well  as  goods  and  chattels  of  the  debtor,  shall  be 
bound  from  the  time  they  are  seized  in  execution."    (p.  954.) 

STATUTES  ADOPTED  FROM  ANOTHER  STATE— BIND- 
ING EFFECT  OF  CONSTRUCTION  OF— JUDGMENT  LIENS.— 
Although  a  statute  of  one  state  is  adopted  in  another  state,  the 
courts  of  the  latter  state  are  not  bound  by  tlie  construction  placed 
upon  the  statute  in  the  former  state,  if  such  statute  is  not  peculiar 
to  that  state  alone  and  other  states  have  adopted  it,  and  their 
courts  have  placed  a  different  construction  upon  It.  The  rule  is  here 
applied  as  to  the  effect  of  a  judgment  as  a  lien  on  after-acquired 
lands,    (pp.  956,  957.) 

Burke  &  Fowler  aad  J.  W.  Lacey,  for  the  appellant. 

Clark  &  Breckons,  for  the  appellees. 

**"  CORN,  J.  The  sole  question  submitted  in  this  case 
is  whether,  in  this  state,  a  judgment  of  the  district  court  is 
a  lien  upon  after-acquired  lands.  Our  statute  upon  the  sub- 
ject is  as  follows: 

"Sec.  3828.  Lands  and  tenements,  including  vested  inter- 
ests therein,  and  permanent  leasehold  estates,  renewable  for- 
ever, and  goods  and  chattels,  not  exempt  by  law,  shall  be  sub- 
ject to  the  payment  of  debts,  and  shall  be  liable  to  be  taken 
on  execution,  and  sold  as  hereinafter  provided. 

"Sec.  3829.  Such  lands  and  tenements,  within  the  county 
where  the  judgment  is  entered,  shall  be  bound  for  the  satisfac- 
tion thereof  from  the  first  day  of  the  term  at  which  judg- 
ment is  rendered;  but  judgments  by  confession,  and  judgment 
rendered  at  the  same  term  at  which  the  action  is  commenced. 
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shall  bind  such  lands  only  from  the  day  on  which  such  judg- 
ments are  rendered;  and  all  other  lands,  as  well  as  goods 
and  chattels  of  the  debtor,  shall  be  bound  from  the  time  they 
are  seized  in  execution." 

At  common  law,  except  for  debts  due  the  king,  the  lands 
of  the  debtor  were  not  liable  to  the  satisfaction  of  a  judgment 
against  him,  and  consequently  no  lien  thereon  was  acquired 
by  a  judgment.  But  by  the  statute  (Westminster,  2;  13  Ed- 
ward I),  the  judgment  creditor  was  given  his  election  to  sue 
out  a  writ  of  fieri  facias  against  the  goods  and  chattels  of  the 
defendant,  or  else  a  writ  commanding  the  sheriff  to  deliver 
to  him  all  the  chattels  of  the  defendant  (except  oxen  and 
beasts  of  the  plow)  and  a  moiety  of  his  lands  until  the  debt 
should  be  levied  by  a  reasonable  price  and  extent.  When  the 
creditor  chose  the  latter  alternative,  his  election  was  entered 
on  the  roll,  and  hence  the  ^^  writ  was  denominated  an 
elegit:  Hutcheson  v.  Grubbs,  80  Va.  254.  While  this  statute 
did  not  in  direct  terms  create  the  lien,  courts  so  construed  it 
as  to  infer  a  lien  from  the  power  to  take  the  lands  in  execu- 
tion: Scriba  v.  Deane,  1  Brock.  170,  Fed.  Gas.  No.  12,559. 
And  this  lien  has  been  held  by  the  English  courts  and  by  the 
almost  unanimous  opinion  of  the  courts  of  this  country  to 
extend  to  the  after-acquired  lands  of  the  debtor.  Most  of 
the  states  have  enacted  statutes  declaring  the  lien,  and  almost 
without  exception,  and  without  regard  to  whether  such  stat- 
ute in  terms  extended  the  lien  to  after-acquired  lands,  they 
have  held  that  such  lands  were  bound  by  the  judgment  from 
the  time  of  their  acquisition  by  the  debtor :  Freeman  on  Judg- 
ments, 367.  So  far  as  I  can  find,  the  only  two  exceptions  are 
Pennsylvania  and  Ohio.  There  was  also  a  similar  holding 
in  Iowa:  Harrington  v.  Sharp,  1  G.  Greene,  131,  48  Am. 
Dec.  365.  But  the  rule  laid  down  in  that  case  was  subse- 
quently changed  by  an  amendment  to  the  statute  expressly 
providing  that  judgments  should  be  a  lien  upon  after-acquired 
lands,  thus  bringing  it  into  line  with  the  mass  of  opinion  in 
this  country:  Ware  v.  Delahaye,  95  Iowa,  682,  64  N".  W.  640. 
The  Mississippi  court  is  also  cited  as  adopting  the  same  con- 
struction. But  an  examination  of  the  cases  shows  that  that 
court  simply  rejected  the  contention  that  lands  subsequently 
acquired  were  bound  from  the  date  of  the  judgment,  and  held 
that  "the  lien  attached  on  after-acquired  property  from  the 
time  it  was  acquired  by  the  debtor":  Moody  v.  Harper,  25 
Miss.  492;  Cayce  v.  Stovall,  50  Miss.  402. 
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But  it  is  contended  ttat  our  legislature  having  adopted  the 
language  of  the  Ohio  statute,  we  are  hound  by  the  construc- 
tion given  to  it  by  the  Ohio  courts.  The  case  of  Eoads  v. 
Symmes,  1  Ohio,  314,  13  Am.  Dec.  621,  which  settled  th& 
law  in  that  state,  is  not  a  construction  of  the  statute  under 
consideration,  hut  is  an  exposition  of  the  rule  at  the  common 
law  or  under  the  statute  of  Westminster  2.  The  court  deem- 
it  unnecessary  to  decide  whether  it  was  a  maxim  of  the  com- 
mon law  or  was  first  introduced  by  the  statute  of  *^  West- 
minster 2,  as  they  say  both  are  equally  the  law  in  Ohio.  And 
the  decision  is  expressly  based  upon  the  reasoning  in  tha 
Pennsylvania  case  of  Calhoun  v.  Snider,  6  Binn.  145.  But 
the  decision  in  the  Pennsylvania  case  is  not  based  upon  the 
common  law  nor  the  statute  of  Westminster  2.  The  author 
of  Freeman  on  Judgments  says  of  that  decision:  "As  long 
ago  as  the  year  1813,  in  the  case  of  Calhoun  v.  Snider,  6  Binn. 
145,  the  judges  in  Pennsylvania,  in  deference  to  a  long  course 
of  decisions  in  that  state,  were  constrained  to  decide  that  no 
judgment  could  ever  attach  as  a  lien  upon  lands  in  which  the 
judgment  debtor  had  no  interest  at  the  date  of  its  rendition. 
The  judge  delivering  this  opinion  at  the  same  time  said:  "I 
am  well  satisfied  that  by  the  English  common  law  lands  pur- 
chased by  the  defendant  after  judgment,  but  aliened  before 
execution,  were  bound  by  the  lien,"  Forty-seven  years  later 
it  was  said  in  the  same  state  that,  "whatever  may  be  thought 
of  the  doctrine  of  Calhoun  v.  Snider,  ,6  Binn.  145,  that  a 
judgment  lien  does  not  bind  after-acquired  real  estate,  it 
is  too  firmly  established  in  the  jurisprudence  of  this  state 
to  be  shaken  at  this  day":  Waters'  Appeal,  35  Pa.  St.  523,  78 
Am.  Dec.  354.  The  rule  thus  established  in  Pennsylvania, 
and  confessedly  repugnant  to  the  common  law,  was  adopted 
in  a  few  other  American  cases.  It  is,  nevertheless,  clearly 
repudiated,  in  favor  of  the  common-law  rule,  by  the  vast  ma- 
jority of  the  American  decisions  declaring  judgments  to  be 
liens  upon  real  property  acquired  by  the  defendant,  after  their 
rendition:  Freeman  on  Judgments,  sec.  367.  The  Ohio  court 
in  1829,  in  Stiles  v.  Murphy,  4  Ohio,  92,  reaffirmed  the  doc- 
trine as  laid  down  in  Eoads  v.  Symmes,  1  Ohio,  314,  13  Am. 
Dec.  621.  But  while  they  construe  the  statute  then  in  force 
in  that  state,  they  base  their  decision  upon  Roads  v.  Symmes, 
1  Ohio,  314,  13  Am.  Dec.  621,  and  they  say  in  conclusion: 
"That  decision  may  have  been  an  innovation  upon  established 
principles  of  law — it  may  have  been  a  departure  from  true 
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policy,  under  the  circumstances  in  which  we  are  placed — ^but 
it  would  be  a  more  dangerous  innovation,  and  a  wider  de- 
parture from  true  policy,  now  to  disturb  it."  The  ^^'^  lan- 
guage of  the  statute  as  quoted  in  Stiles  v.  Murphy,  4  Ohio, 
92,  is  "the  lands  and  tenements  of  the  debtor  shall  be  bound 
for  the  satisfaction  of  any  judgment  against  such  debtor,  from 
the  first  day  of  the  term  at  which  judgment  shall  be  ren- 
dered," and,  it  will  be  observed,  is  not  in  terms  the  same  as 
the  one  subsequently  in  force  in  that  state  and  adopted  by 
the  legislature  of  Wyoming, 

We  fully  concede  that  the  rule  relied  upon,  that  in  adopt- 
ing the  statute  of  another  state  we  also  adopt  the  construc- 
tion which  it  has  received,  is  one  of  great  importance  and 
very  generally  applied;  but  it  is  based  upon  a  specific  and 
sufficient  reason,  which  is,  that  the  legislature  are  presumed 
to  have  known  the  construction  which  the  words  of  the  stat- 
ute have  received,  and  if  they  had  intended  any  other  con^ 
struction,  they  would  have  used  apt  words  to  express  the 
change.  •  But  this  statute  is  not  peculiar  to  the  state  of  Ohio. 
Other  states  have  the  same  provision,  using  either  the  iden- 
tical words,  or  language  which  is  in  substance  the  same. 
And  they  have,  almost  without  exception,  given  to  the  lan- 
guage a  different  construction.  Must  it  not  also  be  pre- 
sumed that  the  legislature  knew  the  construction  given  to  it 
generally  by  the  courts  of  this  country  and  England?  The 
adoption  of  the  identical  words  of  the  Ohio  statute  is  not 
specially  significant  in  view  of  the  fact  that  they  are  but  a 
part  of  our  Code  of  Civil  Procedure,  covering  more  than  two 
hundred  pages  of  our  Revised  Statutes,  and  adopted  bodily, 
almost  without  change,  from  the  code  of  Ohio. 

This  construction  has  from  time  to  time  been  urged  upon, 
the  courts  of  other  states,  but  with  practical  unanimity  they 
have  declined  to  adopt  it.  The  language  of  the  Kansas  stat- 
ute was:  "Judgments  shall  be  liens  on  the  real  estate  of  the 
debtor  within  the  county  in  which  the  judgment  is  rendered; 
but  judgments  by  confession  and  judgments  rendered  at  the 
same  term  during  which  the  action  was  commenced  shall 
bind  such  lands  only  from  the  day  on  which  judgment  was 
Tendered."  Brewer,  J,,  in  delivering  the  opinion  of  the  court, 
says:  ***  "Counsel  for  plaintiff  in  error  contend  that  our 
statute  resembles  the  Ohio  statute,  and  that,  therefore,  adopt- 
ing it,  we  adopt  the  construction  given  there.  Our  statute 
is  not  a  copy  of  the  Ohio  statute;  and,  while  it  resembles  it 
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very  closely,  yet  little,  if  any,  more  so  than  it  does  the  stat- 
utes of  some  of  the  other  states,  as,  for  instance,  Tennessee. 
Nor  do  we  understand  the  Ohio  court,  in  the  case  in  1  Ohio 
in  which  the  question  was  first  decided,  as  resting  their  de- 
cision upon  the  peculiar  language  of  their  statute.  It  should, 
perhaps,  be  stated  that  the  statute  now  in  force  in  Ohio,  and 
from  which  it  is  claimed  ours  was  taken,  is  not  exactly  like 
the  one  in  force  at  the  time  of  the  decisions  quoted."  And 
the  Kansas  court  held  that  the  lien  did  bind  after-acquired 
lands:  Babcock  v.  Jones,  15  Kan.  296.  In  Nebraska,  the 
statute  was  in  the  words  of  the  Ohio  statute,  they,  like  our- 
selves, having  adopted  the  Ohio  code  of  procedure.  The 
supreme  court  of  that  state  had  stated,  in  Filley  v.  Duncan, 
1  Neb.  134,  93  Am.  Dec.  337,  that  the  lien  of  a  judgment  did 
not  attach  to  lands  acquired  after  its  rendition,  so  as  to  af- 
fect bona  fide  purchasers.  But  upon  the  question  being  pre- 
sented to  the  court,  in  Colt  v.  Dubois,  7  Neb.  393,  they  dis- 
regard the  dictum  in  Filley  v.  Duncan,  1  Neb.  134,  93  Am. 
Dec.  337,  and  hold  that  the  lien  attaches  to  after-acquired 
lands.  The  question  again  came  before  that  court  in  Berk- 
ley V.  Lamb,  8  Neb.  392,  1  N.  W.  320,  and  the  adoption  of  the 
Ohio  view  was  insisted  upon.  One  of  the  justices,  in  a  sep- 
arate opinioi^  not  only  maintained  that  the  Ohio  decision 
was  binding  upon  the  Nebraska  court,  but  that  such  was  the 
proper  construction  of  the  language  of  the  statute  itself,  con- 
tending that  as  lands  not  then  owned  by  the  judgment  debtor 
could  not  be  affected  by  the  lien  on  the  first  day  of  the  term 
at  which  the  judgment  was  rendered,  the  expression,  "all 
other  lands,"  must  include  lands  not  then  owned  by  the 
debtor.  But  the  Nebraska  court  has  adhered  to  the  rule  as 
stared  in  Colt  v.  Dubois,  7  Neb.  392:  Duell  v.  Potter,  51 
Neb.  241,  70  N.  W.  932.  And  the  true  construction  of  the 
language  of  the  statute  seems  to  be  found  in  the  fact  that 
the  judgments  of  the  English  ^^  courts  of  general  juris- 
diction were  liens  upon  the  lands  of  the  debtor  throughout 
the  kingdom,  whether  owned  at  the  time  or  afterward  ac- 
quired. The  object  of  the  American  statutes  was  to  limit 
the  lien  to  lands  within  the  county  where  the  court  was  held» 
land  without  the  county  to  be  bound  only  from  the  time 
they  are  seized  in  execution.  That  this  is  the  meaning  of 
our  statute  is  still  more  apparent  from  the  language  of  the 
succeeding  section  (3830),  establishing  the  lien  of  judgments 
of  the  supreme  court:  "A  judgment  of  the  supreme  court. 
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for  money,  shall  bind  the  lands  and  tenements  of  the  debtor, 
within  the  county  in  which  the  suit  originated,  from  the  fii-st 
day  of  the  term  at  which  judgment  is  entered,  and  all  other 
land,  and  the  goods  and  chattels  of  the  debtor,  from  the  time 
they  are  seized  in  execution/'  Here  the  distinction  is  very 
clearly  drawn  between  lands  within  the  county,  and  all  other 
lands;  and  it  would  be  a  violent  assumption  to  suppose  that 
the  general  purpose  of  the  two  sections  is  not  the  same. 

The  decisions  in  Pennsylvania  and  Ohio,  as  before  observed, 
are  substantially  conceded  by  the  courts  of  those  states  to 
have  been  erroneous,  and  are  only  adhered  to  under  the  rule  oi* 
stars  decisis.  That  rule  is  not  in  any  measure  persuasive 
with  us,  the  question  not  having  been  passed  upon  before  by 
this  court,  and  no  such  rule  of  property  having  been  estab- 
lished in  this  state.  Most  of  the  states  have  enactments 
similar  to  our  own,  to  which  they  have  given  a  construction 
•extending  the  lien  to  after-acquired  lands,  and  this  was  the 
prevailing  construction  long  prior  to  the  adoption  of  the  stat- 
aite  by  us. 

Our  conclusion  is,  therefore,  that,  having  adopted  the  stat- 
.ute  of  Westminster  2  into  the  legislation  of  this  state,  we 
adopted  the  construction  given  to  it  with  substantial  unanim- 
ity by  the  courts  of  England  and  this  country,  that  the  lien 
43f  the  judgment  attaches  to  the  after-acquired  lands  of  the 
debtor.  And  that  our  enactment  upon  the  subject  was  framed 
for  the  purpose  of  adapting  that  statute  to  our  conditions 
by  defining  the  territorial  ^^*  limits  of  the  lien  existing  by 
force  of  it,  and  not  to  change  the  character  or  extent  of  the  lien 
in  any  other  respect. 

Potter,  C.  J.,  and  Knight,  J.,  concur. 


Judgments  are  Ctenerally  Regarded  as  binding  by  lien  realty 
-acquired  by  tlie  .ludgmont  debtor  after  the  docketing  of  tlie  judg- 
ments: See  the  monographic  note  to  Filley  r.  Duncan,  03  Am.  Dee. 

A  Statute  Adopted  from  England 'or  from  a  sister  state  Is  pre- 
sumed to  have  been  adopted  with  the  construction  theretofore  given 
It  by  the  courts  of  that  country  or  state:  Doswell  v.  Buchanan,  3 
Leigh,  3G5,  23  Am.  Dec.  280;  Mnnson  v.  Halloweli,  26  Tex.  475,  84  Am. 
Dec,  582;  Stadler  v.  First  Nat.  Bank,  22  Mont.  190,  74  Am.  St.  Rep. 
582.  50  Pac.  Ill;  Cowhick  v.  Shingle,  5  Wyo.  87,  03  Am.  St.  Rep.  17, 
-87  Pac.  689;  Van  Matre  v,  Sankey,  148  III.  536,  39  Am.  St.  Rep.  196, 
36  N.  E.  628.  For  qualifications  of  this  rule,  see  Oleson  v.  Wilson, 
■20  Mont.  544.  63  Am.  St  Rep.  639,  52  Pac.  372;  Pratt  v.  Miller, 
109  Mo.  78,  32  Am.  St.  Rep.  656,  18  S.  W.  965;  Myers  V.  McGavvCk, 
S9  Neb.  843.  42  Am.  St.  Rep.  627,  58  N.  W.  522. 
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KELLEY  V.  EHOADS. 
[9  Wyo.  352,  63  Pac.  935.] 

TAXATION  OF  MIGRATORY  LIVESTOCK.— Whether  the 
purpose  of  an  owner  of  livestock  In  brinjrins^  it  into,  and  driving  it 
through,  the  state  is  that  it  may  graze  there,  and  while  in  transit 
receive  the  benefits  from  grazing,  the  same  as  if  kept  in  the  state 
from  which  it  came,  and  thus  attain  a  situs  in  the  state  of  transit 
for  the  purpose  of  taxation,  or  whether  tlie  purpose  is  merely  to 
drive  the  stock  through  the  state  in  transit  to  a  market,  depends 
upon  the  course  taken,  the  method  of  travel,  the  time  consumed, 
and  the  width  of  territory  covered,     (p.  963.) 

TAXATION  OP  MIGRATORY  LIVESTOCK.— If  the  principal 
purpose  of  an  owner  of  livestock  in  bringing  it  into,  and  driving 
it  through,  the  state  to  another  market  is  to  graze  it,  and  it  is 
maintained  by  grazing  while  It  is  being  driven  through  the  state. 
It  is  subject  to  state  taxation  without  any  interference  with  inter- 
state commerce,     (p.  965.) 

TAXATION  OF  MIGRATORY  LIVESTOCK.— If  livestock  Is 
brought  into  the  state  for  the  purpose  of  driving  it  through  the  state 
to  another  market,  and  it  is  held  and  allowed  to  graze  for  any 
other  pui-pose  than  of  terminating  the  transit  within  a  reasonable 
time,  it  becomes  liable  to  state  taxation,    (p.  966.) 

Van  Orsdel  &  Burdick,  for  the  appellant. 

H.  W.  Moore,  for  the  appellee. 

854  POTTER,  C.  J.  The  sole  question  in  this  case  is 
whether  certain  sheep  of  pkintiff  in  error  had  obtained  a  situs 
in  this  state  for  the  purposes  of  taxation. 

On  October  29,  1895,  the  defendant  in  error,  as  assessor 
for  the  county  of  Laramie,  collected  from  plaintiff  in  error 
the  sum  of  two  hundred  and  fifty  dollars  as  taxes  upon  a  herd 
of  sheep,  consisting  of  about  ten  thousand  head,  belonging  to 
the  plaintiff  in  error,  and  then  in  the  county  of  Laramie,  in 
this  state.  Alleging  the  tax  to  have  been  illegally  collected, 
plaintiff  in  error  brought  this  suit  in  the  district  court  to 
recover  the  amount  so  collected  from  him.  The  tax  com- 
plained of  was  assessed  and  collected  by  authority  of  the  pro- 
visions of  chapter  61  of  the  Laws  of  1895.  That  act  is  set 
out  in  full  in  our  opinion  in  this  case  when  the  same  was  be- 
fore us  on  reserved  questions,  and  its  validity  upheld:  Kelley 
V.  Rhoads,  7  Wyo.  237,  75  Am.  St.  Rep.  904,  51  Pac.  593. 

The  cause  was  submitted  to  the  district  court  upon  an 
agreed  statement  of  facts.  Judgment  was  rendered  for  de- 
fendant, and  plaintiff  now  brings  the  case  here  on  error,  as- 
signing as  error  that  the  judgment  is  not  sustained  by  the 
evidence,  and  is  contrary  to  law.    The  contention  of  the  plain- 
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tiff  in  error  is  that  the  property  taxed  was  the  subject  of 
interstate  commerce,  being  in  transit  across  the  state  from 
Utah  to  Nebraska,  and,  as  such,  was  not  taxable  under  the 
laws  of  this  state.  It  is  insisted  that  the  facts  show  that,  the 
sheep  were  not  brought  into  this  state  to  be  grazed,  but  were 
merely  in  transit  on  hoof  through  the  state,  and  that  their 
maintenance  by  grazing,  ^'^^  while  so  engaged,  was  but  an 
incident  of  their  transportation. 

When  the  case  was  here  before,  conceiving  that  the  question 
whether  op  not  the  sheep  were  brought  into  the  state  for  the 
purpose  of  being  grazed  was  a  mixed  one  of  law  and  fact,  we 
did  not  decide  it,  deeming  a  decision  upon  a  question  of  fact 
improper  upon  reserved  questions.  We  did,  however,  in  our 
opinion,  mention  the  considerations  which  should  control  a 
determination  of  the  fact,  if  in  controversy,  whether  in  a  par- 
ticular case  sheep  were  brought  here  for  grazing  purposes,  al- 
though in  transit  through  the  state. 

We  then  said:  "We  do  not  dispute  the  proposition  that  an 
owner  of  livestock,  if  not  otherwise  disobedient  to  the  law,  and 
if  observant  of  the  police  regulations  of  the  state,  has  the 
right  to  transport  them  to  market  by  driving  on  foot,  as  well 
as  by  rail.  Strictly  speaking,  they  will  be  in  transit  by  the  one 
method  as  much  as  by  the  other.  If,  however,  the  purpose 
of  such  owner  is  not  alone  that  of  transportation,  but  com- 
prehends also  that  of  grazing  and  feeding  them  upon  the  nat- 
ural grasses  which  is  their  natural  source  of  sustenance,  not 
«,s  a  mere  necessary  incident  of  the  travel,  but  as  one  of  the 
purposes  of  such  movement,  they  would  not  come  within  the 
rule  which  exempts  personal  property  in  transit  from  taxation. 
To  determine  the  existence  or  nonexistence  of  such  a  joint 
purpose  all  the  facts  must  be  considered — the  course  taken; 
the  character  of  the  territory  grazed  upon;  the  time  em- 
ployed; the  subsequent  method  of  intended  shipment;  the 
ordinary  facilities  for  transportation  by  other  means;  the 
place  selected  for  the  commencement  of  the  Journey  by  rail,  ii 
that  is  in  contemplation;  possibly  the  time  of  the  year,  and 
the  eventual  purpose  of  their  shipment;  the  character  of  the 
livestock,  and  the  manner  in  which  said  stock  is  customarily 
kept,  maintained,  and  grown,  and,  in  general,  every  competent 
fact  which  will  tend  to  explain  the  purpose  in  view." 

*'^"  The  statement  of  facts,  so  far  as  is  material  to  thift 
question,  is  as  follows: 
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"Plaintiff,  at  all  times  mentioned  in  the  petition  herein,  was 
the  owner  of  the  sheep  mentioned  in  said  petition,  and  that 
said  sheep,  on  or  about  the  twenty-ninth  day  of  October,  A.  D. 
1895,  were  in  the  county  of  Laramie,  in  charge  of  James  M» 
Yeates,  the  agent  of  the  plaintiff,  who  was  driving  and  trans- 
porting said  sheep  through  the  state  of  Wyoming,  from  the 
then  territory  of  Utah,  to  the  state  of  Nebraska. 

"In  driving  said  sheep  in  such  manner,  it  was  the  practice 
of  the  person  in  charge  to  permit  them  to  spread  out  at  times 
in  the  neighborhood  of  a  quarter  of  a  mile,  and  while  so  being 
driven,  the  sheep  were  permitted  to  graze  over  land  of  that 
width.  They  were  driven  in  some  instances  through  large 
pastures,  in  other  instances  through  the  public  domain,  and  in 
other  instances  through  pastures  inclosed  by  fences.  While 
being  driven  from  the  western  boundary  of  the  state  to  Pine 
Bluffs  station,  they  were  maintained  by  grazing  along  the  route 
of  travel. 

"It  was  a  fact,  and  defendant  had  knowledge  of  the  fact,  and 
was  notified  by  plaintiff's  agent,  that  said  herd  of  sheep  was 
being  driven  across  the  state  of  Wyoming  to  Pine  Bluffs  Sta- 
tion for  the  purpose  of  shipment,  and  that  the  same  were  not 
brought  into  the  state  for  the  purpose  of  being  maintained 
permanently  therein. 

"The  time  consumed  in  driving  said  sheep  from  the  western 
boundary  of  the  state  of  Wyoming  to  Pine  Bluffs  Station,  in 
Laramie  county,  was  from  six  to  eight  weeks,  and  by  the  route 
followed  the  distance  traveled  was  about  five  hundred  miles. 

"That  for  the  purpose  of  shipping  said  sheep  it  was  not 
necessary  that  they  should  be  driven  into  the  state  of  Wyom- 
ing, and  that  the  railroad  over  which  they  were  shipped  could 
be  reached  from  the  point  where  the  sheep  were  first  driven 
by  traveling  a  less  distance  than  was  necessary  to  travel  from 
the  place  where  they  were  first  driven  to  any  point  in  the 
state  of  Wyoming." 

^'■^  As  was  said  in  our  former  opinion,  it  is  well  settled  that 
property  engaged  in  interstate  commerce  by  being  transported 
through  a  state,  on  its  journey  from  one  state  to  another, 
would  not  be  liable  to  taxation  in  the  state  through  which  it 
is  passing;  and  if  the  sole  purpose  of  the  owner  of  livestock 
is  to  pass  through  the  state  on  the  way  to  eastern  markers, 
such  stock  will  not  have  been  brought  here  to  be  grazod.  It 
is  also  true  that  before  porco^p'  nroperty  becomes  subject  to 

Am.   St   Rep.,  Vol.  LXXXVII-fil 


962  American  State  Hepobts,  Vol.  87»    [Wyoming, 

state  taxation,  it  must  have  become  identified  and  incorporated 
with  the  general  mass  of  property  in  the  state. 

We  held  that  when  livestock  are  brought  into  the  state  to 
graze,  they  are  fully  identified  and  incorporated  with  the  other 
property  of  the  state;  and  that  if  that  purpose  is  present,  the 
length  of  time  the  property  remains  here  is  immaterial.  That, 
in  such  case,  no  question  of  interstate  commerce  is  involved, 
which  prevents  the  exercise  by  the  state  of  its  power  of  taxa- 
tion. And  we  said:  "We  observe  no  distinction,  in  respect  to 
the  matter  under  consideration,  between  the  case  of  a  sheep 
owner  of  Utah  or  some  other  state,  driving  or  bringing  hia 
sheep  into  this  state,  for  the  purpose  of  and  permitting  them 
to  graze  here,  and  an  owner  of  like  property  residing  in  this 
state  who  brings  in  from  another  state  sheep  for  the  same 
purpose." 

Adhering  to  the  views  expressed  in  our  previous  opinion, 
we  quote  further  some  observations  then  made  respecting  this 
character  of  property: 

"Livestock  in  this  state  is,  in  the  greater  part,  maintained 
by  feeding  or  grazing  upon  the  natural  grasses  of  the  soil. 
In  the  case  of  some  kinds  of  livestock,  they  are  largely  allowed 
to  roam  at  will,  but  over  territory  more  or  less  confined  in  ex- 
tent. With  sheep  the  custom  is  to  keep  them  in  convenient 
flocks  or  herds  intrusted  to  herders,  and  to  direct  them  from 
place  to  place,  generally,  as  to  a  particular  herd,  in  some  cer- 
tain locality,  but  covering  in  most  cases  a  rather  large  and 
indeterminate  territory.  They  are  thus  maintained  until  in 
proper  condition  ^°*  for  disposition,  shipment,  or  other  pur- 
poses of  the  owner.  The  only  way  in  which  such  property  be- 
comes identified  and  incorporated  with  the  other  property  of 
the  state  is  by  being  turned  at  large  or  herded,  to  be  main- 
tained by  grazing.  Whether  the  purpose  is  that  they  shall 
remain  in  the  state  permanently  or  not  is  not  a  determining 
factor.  Such  a  purpose  does  not  exist  in  the  case  of  a  greater 
proportion  of  all  the  livestock  in  the  state.  The  object  of  a 
cattle  grower  is  to  ship  out  of  the  state  his  cattle,  as  soon  as 
they  arrive  at  the  proper  age,  size,  or  condition.  To  some  ex- 
tent that  is  also  the  purpose  which  the  sheep  owner  has  in 
view. 

"We  do  not  understand  that  an  ultimate  design  to  transport 
sheep  out  of  the  state  is  at  all  inconsistent  with  a  purpose  of 
bringing  them  into  the  state  to  graze.  The  time  of  the  contem- 
plated shipment  may  be  uncertain,  or  it  may  be  extended  for 
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a  considerable  period  into  the  future.  Incidentally,  no  doubt, 
that  intention  should  be  taken  into  account,  but  we  do  not 
conceive  it  to  be  a  conclusive  circumstance  in  determining  the 
situs  of  the  property,  or  the  purpose  of  its  presence  within  the 
state. 

"It  is  altogether  clear,  that  in  case  of  herd  sheep  in  this 
country,  they  must,  according  to  custom,  be  maintained  some- 
where by  grazing,  until  the  time  fixed  upon  has  arrived  for 
starting  them  upon  their  journey  to  some  final  destination.  It 
may  well  be  that  if  it  is  not  desired  that  they  shall  reach  such 
destination  before  a  certain  time,  anii  that  in  the  meantime 
the  necessity  of  allowing  them  to  graze  and  obtain  the  benefits 
therefrom  is  recognized,  places  therefor  may  be  selected  by 
the  owner  which  will  subserve  the  latter  purpose,  and  at  the 
same  time  facilitate  their  final  transportation  when  the  occa- 
sion therefor  shall  occur.  Such  property  is  migratory;  they 
are  almost  constantly  moving;  the  character  of  the  natural 
grasses,  and  the  effect  thereon  by  the  grazing  of  sheep  is  such 
that  such  movement  is  necessary.  They  cannot  be  permitted 
to  remain  stationary,  and  feed  in  the  same  place  a  very  long 
period  of  time.  Therefore  it  follows  that,  as  they  ^*^^  must 
move,  their  course  can  be  readily  directed  along  the  direction 
in  which  they  are  eventually  to  be  taken.  In  such  a  case,  the 
purpose  of  grazing  is  not  inconsistent  with  the  idea  of  a  driv- 
ing or  transportation  to  some  distant  place.  Nevertheless,  the 
mere  fact  that  in  such  driving  they  are  also  permitted  to  graze 
upon  the  way  will  not  determine  at  all  hazards  the  character 
of  the  purpose  in  bringing  them  into  the  state.  Each  case 
must,  it  would  seem,  depend  upon  its  own  facts.  It  will  not 
do,  to  say  that  in  every  case,  because  an  owner  brings  his  sheep 
into  the  state  to  drive  them  through  it  to  some  other  jurisdic- 
tion for  purposes  of  sale  or  otherwise,  that  they  are  therefore 
merely  in  transit,  for  the  reason  that  such  a  course  might 
be  selected  which  would  consume  quite  a  time  in  getting  out 
of  the  state,  and  at  the  same  time  the  animals  would  be  main- 
tained by  grazing  the  same  as  if  kept  in  the  state  from  which 
they  came,  or  if  they  had  originally  been  within  this  state ;  and 
all  the  benefits  would  be  derived  that  would  accrue  in  the  ab- 
sence of  any  such  intended  transportation.  The  sheep  would 
thus  be  nsed  here  in  the  same  and  only  manner  in  which  dur- 
ing the  same  time  they  would  be  used  anywhere.  We  are  of 
the  opinion,  therefore,  that  in  determining  the  purpose  and 
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the  situs,  the  course  and  method  of  travel  is  a  proper  subject, 
and  one  of  the  elements  for  consideration." 

It  is  not  expressly  agreed  in  this  case  that  the  sheep  were 
brought  into  this  state  to  graze,  nor,  on  the  other  hand,  that 
they  were  not  here  for  that  purpose.  That  ultimate  fact, 
then,  was  to  be  determined  from  the  other  facts  and  circum- 
stances which  were  agreed  to.  The  district  court,  following 
the  rule  previously  laid  down  in  the  case,  in  holding  the  prop- 
erty taxable,  must  have  found  that  a  part  of  the  purpose  of 
the  owner  in  bringing  his  sheep  into  the  state,  and  transport- 
ing them  through  it,  was  that  they  might  graze  here,  and, 
while  in  transit,  receive  the  benefits  to  be  derived  from  the 
grazing  of  his  animals  upon  our  natural  grasses.  Is  that  find- 
ing justified  ^^  by  the  agreed  facts  in  the  case?  We  are  of 
the  opinion  that  it  is,  and  shall  -endeavor  as  briefly  as  consist- 
ent with  the  importance  of  the  question  to  state  the  reasons 
that  influence  our  conclusion. 

The  evidence  is  that  the  plaintiff  'Vas  driving  and  trans- 
porting his  sheep  through  the  state  of  Wyoming  from  the  then 
territory  of  Utah  to  the  state  of  Nebraska," .  and  again,  "said 
herd  of  sheep  was  being  driven  across  the  state  of  Wyoming 
to  Pine  Bluffs  Station  for  the  purpose  of  shipment.'^  In  all 
this  there  is  nothing  conclusively  inconsistent  with  a  purpose 
originally  existing  to  bring  the  sheep  into  this  state  to  graze, 
not  as  a  mere  incident  of  the  transit,  but  as  an  independent 
object  of  their  coming  into  the  state  on  foot,  and  of  their 
movement.  No  doubt  said  independent  purpose  of  grazing 
was  connected  with  the  intention  to  ultimately  ship  them  by 
rail  out  of  the  state,  and  to  so  direct  their  course  of  travel 
while  grazing  that  they  would  gradually  pass  through  the 
state,  and  at  a  time  approximately  anticipated  reach  the  con- 
templated point  of  shipment. 

The  fact  that  it  was  not  intended  to  maintain  them  per- 
manently within  the  state  was  shown,  in  our  former  opinion, 
not  to  operate  as  a  determining  factor  in  the  case. 

The  distance  traveled  by  the  sheep  during  a  period  of  six  to 
eight  weeks  while  they  were  in  the  state  made  a  daily  travel 
of  about  nine  miles.  It  may  be,  as  suggested  by  counsel,  that 
this  is  the  maximum  distance  which  such  animals  can  be  safely 
driven  for  such  a  continuous  period  of  time — when  the  man- 
ner in  which  they  were  maintained  is  considered.  Neverthe- 
less, we  believe  it  to  be  also  true  that  sheep  wiU,  for  that  or 
even  a  much  longer  period,  travel  daily  eight  or  ten  miles,  and 
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possibly  occasionally  a  few  miles  farther  than  that,  and,  if  al- 
lowed to  graze,  obtain  all  the  sustenance  they  require. 

It  is  not  uncommon  for  sheep  in  this  region  to  move  in  a 
day,  while  grazing,  five  or  six  miles,  in  the  absence  of  a  definite 
destination,  and  although  not  in  transit  from  ^*^^  one  place 
to  another.  Sometimes,  in  the  case  of  ordinary  grazing  of  a 
herd  of  sheep,  they  will  move  a  greater  distance,  and  that  ia 
not  unusual,  we  believe,  if  it  is  found  necessary  to  go  farther 
to  reach  a  supply  of  water. 

In  trailing  or  driving  sheep  from  place  to  place  over  a  period 
of  time  more  or  less  extended,  it  is  not  the  custom  to  force 
them  to  any  particular  speed  of  travel.  Those  in  charge  con- 
fine their  efforts  to  a  mere  direction  of  travel,  keeping  them 
headed  in  the  desired  direction,  but  permitting  them  to  go 
slowly  enough  to  eat  of  the  natural  grasses  as  they  proceed. 
Under  competent  herders,  sheep  so  driven  will  easily  travel 
the  daily  distance  covered  by  the  sheep  in  question,  and  be  well 
maintained  at  the  same  time  by  grazing  along  the  route  of 
travel  when  conducted  through  the  public  domain  and  pas- 
tures, and  over  territory  such  as  was  traversed  by  the  sheep  of 
plaintiff  in  their  journey  through  this  state. 

In  such  case,  then,  sheep  so  traveling,  while  not  brought 
into  competition  with  other  property  of  the  state  for  the  pur- 
poses of  sale,  perhaps,  are  in  daily  competition  with  all  the 
livestock  regularly  maintained  in  the  localities  of  the  route  of 
travel,  in  respect  to  the  use  of  the  natural  grasses  of  the  soil, 
incapable  of  reproduction  in  the  same  year.  More  than  that, 
the  effect  of  the  grazing  of  sheep  is  such  that  it  is  a  matter  of 
common  knowledge  a  pasture  over  which  they  have  been  per- 
mitted to  graze  in  large  bunches,  or  herds,  is  rendered  un- 
fitted for  the  grazing  of  other  classes  of  domestic  livestock. 

"Now  the  sheep  of  plaintiff  did  not  follow  in  the  course  of 
their  transit  any  public  highway.  They  roamed  over  pastures 
fenced  and  unfenced,  and  across  the  public  domain,  and  were 
allowed  to  spread  out  a  quarter  of  a  mile  in  width.  In  other 
words,  they  were  so  directed  or  herded  that  they  might  graze. 

The  same  railroad  over  which  they  were  ultimately  shipped 
could  have  been  reached  without  coming  into  Wyoming  at  all, 
and  that  by  being  driven  a  less  distance  than  was  necessary  to 
drive  them  to  reach  any  point  in  *®^  this  state.  This  appears 
from  the  agreed  statement.  We  know,  judicially,  that  between 
the  western  boundary  of  the  state  and  Pine  Bluffs  Station, 
which  is  situated  close  to  the  Nebraska  line,  there  were  numer- 
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0U8  stations,  at  any  one  of  which  the  sheep  could,  if  desired, 
have  been  transferred  to  the  railroad  for  shipment. 

It  seems  impossible  to  conceive  that  a  part  of  the  plaintiff's 
purpose  was  not  the  grazing  of  the  sheep  in  this  state.  In- 
deed, we  are  inclined  to  view  the  facts  as  disclosing  that  pur- 
pose to  have  been  the  controlling  one;  and  that  the  method 
adopted  for  the  movement  of  the  sheep  was  employed  for  the 
reason  that  the  sheep  could  at  the  same  time  be  maintained  in 
like  manner  as  if  they  had  been  kept  in  Utah,  and  perhaps 
new  pastures  found,  while  keeping  the  owner's  home  ranges 
for  other  sheep,  or  for  another  season  or  time  of  year. 

Counsel  for  plaintiff  in  error  suggests,  indeed,  that  it  is 
the  custom  of  the  trade  to  first  put  sheep  on  "feed  lots"  for 
varying  periods  before  offering  them  for  sale  in  open  market, 
and  that  as  the  food  used  is  corn,  which  is  ready  for  consump- 
tion the  latter  part  of  October,  in  the  corn-feeding  states  (of 
which  Nebraska  is  one),  the  shipper  plans  to  reach  his  destina- 
tion about  November  1st,  partly  on  account  of  the  availability 
of  the  grain  at  that  time,  and  partly  because  driving  at  a  later 
date  would  be  difficult  and  hazardous  on  account  of  storms. 
They  concede  that  those  purposes  could  be  as  well  accom- 
plished by  holding  the  sheep  at  the  point  of  departure  until  a 
later  date,  and  then  shipping  them  through  quickly  by  rail. 
But  they  state  such  shipment  a  longer  distance  by  rail  would 
be  much  more  expensive.  The  agreed  facts  are,  however,  si- 
lent as  to  the  difference,  if  any,  in  the  matter  of  expense  be- 
tween the  two  methods. 

Adopt  the  contention  of  counsel  for  plaintiff  in  error,  which 
has  been  ably  presented,  and  it  would  be  possible  for  sheep 
owners  to  keep  their  large  herds  moving  from  one  state  to 
another,  and  thus  avoid  taxation  altogether;  and  such,  in 
many  instances,  would,  in  our  judgment,  be  ^*^  the  actual 
result.  Thus  the  commerce  clause  of  the  federal  constitution 
would  operate  as  a  mere  cloak  to  permit  an  evasion  of  state 
taxation  on  the  part  of  a  large  and  growing  class  of  personal 
property. 

The  conclusion  we  have  reached  we  believe  to  rest  upon 
sound  reason,  and  upon  principle  to  be  sustained  by  the  au- 
thorities cited  and  reviewed  in  our  previous  opinion,  as  well 
as  by  others  to  be  hereinafter  referred  to. 

When  property  is  held  for  any  other  purpose  than  that  of 
continuing  the  shipment  within  a  reasonable  time,  it  cannot 
be  considered  as  in  transit:  Prentice  and  Egan  on  the  Com- 
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merce  Clause,  63;  Standard  Oil  Co.  v.  Combs,  96  Ind.  179, 
49  Am.  Eep.  156;  Myers  v.  Commissioners,  83  Md.  385,  55 
Am.  St.  Eep.  349,  35  Atl.  144;  Burlington  Lumber  Co.  v. 
Willetts,  118  ni.  559,  9  N.  E.  354;  Rieman  v.  Shepard,  27  Ind. 
288.  The  general  rule  is  that  when  goods  are  held  for  any 
other  purpose  than  for  transportation,  the  transit  has  ceased: 
Prentice  and  Egan  on  the  Commerce  Clause,  224.  A  state 
may  tax  all  property  which  has  a  situs  within  its  limits,  re- 
gardless of  the  fact  that  it  may  have  come  from,  or  is  destined 
to,  another  state :  Prentice  and  Egan  on  the  Commerce  Clause, 
225. 

In  the  case  of  Burlington  Lumber  Co.  v.  Willets,  118  111. 
559,  9  N.  E.  354,  the  lumber  company,  having  its  place  of  busi- 
ness at  Burlington,  Iowa,  bought  logs  in  Wisconsin  and  Minne- 
sota, where  they  were  rafted  and  towed  down  the  Mississippi 
river  to  the  company's  mills.  Some  of  the  logs  would  be 
stopped  on  the  way  down  the  river  at  New  Boston  harbor,  in 
Illinois,  and  left  there  until  needed  at  the  mills.  In  sustain- 
ing a  tax  assessed  by  ISTew  Boston  upon  the  logs  in  the  harbor 
at  that  town  in  May,  1885,  the  court,  reaching  the  conclusion 
that  the  property  was  not  in  transitu,  said,  "New  Boston  har- 
bor, or  Sturgeon  bay,  as  it  is  usually  called,  is  only  thirty  miles 
up  the  river  from  Burlington.  It  is  very  accessible,  and  it 
seems  plain  that  the  company  had  selected  the  bay  as  a  place 
of  storage  for  its  logs — a  place  where  its  property  could  be 
shipped  and  kept  in  safety  until  such  time  as  it  was  needed  at 
the  mills  in  Burlington.  Indeed,  for  all  practical  ^^  pur- 
poses, it  may  be  said  that  the  transit  of  the  property  ended  at 
New  Boston. 

"The  property  was  therefore  kept  at  New  Boston  on  account 
of  Ihe  profit  of  the  owners  to  keep  it  there.    The  company 

made  money  by  the  transaction If,  then,  the  company 

had  this  property  located  in  our  state,  and  it  was  here  for 
profit,  and  it  was  so  located  as  to  claim  the  protection  of  our 
law.^,  the  property,  in  our  opinion,  had  a  situs  here,  and  was 
liable  to  taxation." 

Now  in  the  case  at  bar,  the  property  was  not  kept  in  storage, 
but  it  was  used  for  a  profit  to  the  owner,  and  it  was  so  located 
as  10  claim  the  protection  of  our  laws.  In  our  view  of  the 
agreed  statement,  it  is  doubtful  if  the  transportation  of  the 
sheep  could  be  considered  as  having  commenced  until  their 
shipment  at  Pine  Bluffs  Station,  under  the  rule  laid  down  in 
Coe  V.  Errol,  116  U.  S.  517,  6  Sup.  Ct.  Rep.  475,  referred  to 
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in  our  former  opinion :  Kelley  v.  Ehoads,  7  Wyo.  263,  75  Am. 
St.  Rep.  904,  61  Pac.  593.  We  discover  little  distinction,  if 
any,  in  respect  to  the  matter  under  discussion,  between  storage 
in  transit  and  grazing  in  transit. 

In  Standard  Oil  Co.  v.  Combs,  96  In-d.  179,  49  Am.  Rep. 
156,  the  Indiana  court,  conceding  that  property  in  transit 
through  that  state,  and  there  only  for  the  purpose  of  transpor- 
tation, would  not  be  subject  to  taxation,  said:  "Property  with- 
in the  state  for  the  purpose  of  undergoing  any  part  of  the  pro- 
cess of  manufacture  is  here  for  more  than  a  temporary  pur- 
pose connected  with  its  transportation.  The  situs  of  the  prop- 
erty does  not  depend  upon  the  extent  of  the  work  that  is  to 
be  done  upon  it,  for,  if  it  is  here  to  be  put  through  any  of  the 
stages  in  the  process  of  its  manufacture,  it  is  here  for  a  pur- 
pose which  legitimately  subjects  it  to  taxation.'*  In  that  case, 
the  property  consisted  of  staves  which  the  plaintiff  had  con- 
tracted for  to  be  delivered  to  it  at  Pittsburg,  Pennsylvania; 
but  under  the  contract  they  were  first  to  be  delivered  at  the 
yards  of  plaintiff,  in  Perry  county,  Indiana,  to  receive  a  finish- 
ing touch  called  "bucking,"  and  then  to  be  shipped  to  plaintiff 
at  Pittsburg.  The  court  said  further:  "Property  ^*^  in  this 
state  for  the  purpose  of  being  subjected  to  a  process  essential 
to  its  fitness  for  sale  or  use  is  situated  here,  no  matter  what 
may  be  its  ultimate  destination.*' 

It  seems  unnecessary  to  enlarge  upon  the  applicability  of  the 
principle  announced  in  the  above-mentioned  case  to  the  ques- 
tion now  before  us.  The  property,  of  course,  in  the  case  at 
bar,  was  not  here  for  any  process  in  the  way  of  manufacture; 
but  the  principle  is  precisely  the  same,  the  difference  existing 
in  the  character  of  the  property.  The  sheep  were  here  to  be 
maintained  while  in  transit  to  a  shipping  point,  by  feeding 
upon  a  valuable  natural  product  of  our  soil,  and  which  in  itself 
furnishes  the  possibilities  for  the  largest  and  most  profitable 
industry  of  our  state.  It  is  of  no  consequence,  whatever,  that 
transportation  on  foot  would  be  cheaper  than  by  rail.  Prob- 
«,bly  it  would  not  be  any  less  expensive  if  the  owner  was  obliged 
to  follow  the  public  highways  and  purchase  feed  for  his  sheep 
en  route.  The  cheapness  consists  in  the  benefits  to  be  derived 
from  the  grazing  of  the  sheep.  Taking  into  account  the  na- 
ture of  the  property,  and  the  customary  method  of  its  mainte- 
nance, and  the  principle  would  be  the  same  whether  the  sheep 
were  brought  into  the  state  and  kept  the  same  length  of  time 
in  a  single  county,  and  then  shipped  by  rail,  or  caused  to  tra- 
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verse  two  or  more  counties,  or  the  entire  state,  and  then 
shipped,  the  purpose  to  graze  them  existing  in  either  case. 
ThejF  are  susceptible  of  grazing,  as  much  as  necessary  for  a 
reasonable  maintenance,  by  the  latter  method  as  by  the  former. 

The  same  question  in  relation  to  cattle  was  before  the  su- 
preme court  of  Oklahoma:  Halff  v.  Green,  10  Okla.  338,  62 
Pac.  816.  It  was  said  in  that  case:  "The  allegation  in  the 
petition  that  'the  cattle  were  brought  into  the  reservation  for 
the  purpose  of  grazing  the  same  in  transit  to  market,'  is  not 
sufficient  to  take  these  cattle  out  of  the  general  rule":  See 
also,  Collins  v.  Green,  10  Okla.  244,  62  Pac.  813;  Lasater  v. 
Green,  10  Okla.  335,  62  Pac.  816;  Russell  v.  Green,  10  Okla. 
340,  62  Pac.  817.  In  Russell  v.  Green,  10  Okla.  340,  62  Pac. 
817,  the  court  say:  "It  is  next  contended  ^^^  that  these  cat- 
tle were  what  is  known  as  'through  cattle' ;  that  they  were  only 
stopped  off  in  the  Osage  Indian  reservation  so  that  they  could 
rest  and  recuperate;  that  they  were  to  be  shipped  on  to  mar- 
ket after  they  were  pastured  a  short  time.  This  position  is 
taken  only  for  the  purpose  of  evading  the  true  spirit  of  the 
transient  property  act.  The  petition  itself  shows  that  the  ob- 
ject and  purpose  of  locating  these  cattle  in  the  Osage  Indian 
reservation  was  to  graze  them  and  put  them  on  the  market 
some  time  during  the  summer  or  fall.  In  other  words,  the 
owner  intended  to  fatten  them  on  the  grass  in  the  reservation 
and  then  market  them  in  the  fall.  These  cattle  were  properly 
taxable,  and  the  owner  cannot  evade  taxation  by  calling  them 
'through  cattle.' " 

A  similar  question  arose  in  Texas.  The  owners  of  certain 
cattle  assessed  in  Texas  sought  to  avoid  the  tax  on  the  ground 
that  the  cattle  were  only  passing  through  Texas  en  route  from 
Oklahoma  to  Chicago.  The  cattle  in  question  were  brought 
from  their  accustomed  range  in  Oklahoma  Territory  to  some 
feeding-pens  of  the  owners  at  Bowie,  in  Montague  county, 
Texas,  to  be  fattened  for  market.  They  were  first  driven  to 
Waggoner,  Texas,  and  thence  carried  by  rail  to  Bowie,  under 
written  contracts,  fixing  Chicago  as  the  place  of  their  ultimate 
destination,  consigned,  however,  to  the  owners  themselves. 

The  cattle  were  unloaded  at  Bowie,  and  fed  there  for  about 
ninety  days,  when  they  were  carried  to  market  under  bills  of 
lading  naming  Waggoner  as  the  initial  point. 

The  court  say:  "We  are  not  inclined  to  hold  that  cattle  in 
Texas,  while  being  fattened  in  the  owner's  pens  for  the  outside 
markets,  are  too  transient  to  have  a  situs  and  to  be  taxable 
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hero.  Indeed,  feeding  cattle  for  such  markets  has  become,  as 
grazing  cattle  has  long  been,  a  permanent  as  well  as  extensive 
and  profitable  pursuit  of  the  Texas  people.  It  is  a  local  in- 
dustry, and  during  the  feeding  season  the  cattle,  from  what- 
ever source  they  may  come,  become  an  important  part  of  the 
mass  of  personal  ^^"^  property  of  the  state,  enjoying  alike  the 
protection  of  our  laws,  and  subject  to  the  common  burden  of 

taxation Still  less  are  we  inclined  to  hold  that  cattle 

so  situated  are  exempt  from  local  taxation  in  consequence  of 
the  commerce  clause  of  the  constitution.  If  it  should  be  so 
held,  then  to  what  movable  property  in  the  states  may  not 
this  ever-expanding  clause  be  extended?  The  paper  cloak  of 
an  adjustable  through  bill  of  lading,  like  these  found  in  this 
record,  may  thus  be  easily  made  broad  enough  to  covet  from 
local  taxation  all  the  cattle  of  Texas,  whether  grazing  in 
pastures,  or  on  the  open  range,  or  feeding  in  pens.  To  the 
feeding  in  transit  privilege  need  only  be  added  the  grazing  in 
transit  privilege,  and  all  will  be  covered.  If  the  owner  may 
be  allowed  ninety  days  for  feeding,  why  may  he  not  be  allowed 
six  months  or  a  year  or  two  for  grazing?  In  both  cases  the 
cattle  may  be  said,  figuratively  speaking,  to  be  on  their  way 
to  Chicago  or  other  market,  their  ultimate  destination,  but 
not  in  the  sense  of  interstate  commerce  or  tax  laws":  Wag- 
goner V.  Whaley,  21  Tex.  Civ.  App.  1,  50  S.  W.  153.  See, 
also,  Prairie  Cattle  Co.  v.  Williamson,  5  Okla.  488,  49  Pac. 
937. 

Upon  the  statement  of  facts,  we  think  the  district  court  was 
justified  in  finding  that  the  sheep  of  plaintiff  in  error  were 
brought  into  this  state  for  the  purpose  of  grazing,  and  thus 
had  acquired  a  situs  here  for  the  purpose  of  taxation;  and  we 
are  of  the  opinion  that  the  tax  in  no  sense  interfered  with  the 
operation  of  the  interstate  commerce  clause  of  the  federal  con- 
stitution. 

Indeed,  we  are  convinced  that  the  facts  admitted  as  to  the 
manner  in  which  the  sheep  in  question  were  handled  or  cared 
for  was  practically  the  same  as  that  employed  by  residents  of 
the  state  interested  in  the  sheep-growing  industry  who  submit 
to  the  revenue  laws  of  the  state  without  question. 

The  wild  natural  grasses  of  this  state,  in  common  with  all 
the  arid  region  of  the  west,  de  not  grow  in  the  same  abun- 
dance as  tame  grass,  nor  furnish  near  the  amount  of  feed  per 
acre.  This  partially  explains  the  reason  for  the  ^**  necessity 
of  the  almost  constant  movement  of  sheep  sustained  by  graz- 
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iDg,  and  renders  more  clear  the  reason  for  the  average  daily 
travel  of  a  herd  of  sheep  consisting  of  ten  thousand  head,  as 
in  the  case  at  "bar.     The  judgment  will  be  affirmed. 

Corn  and  Knight,  JJ.,  concur. 


Taxation  of  Livestock.— If  the  purpose  of  an  owner  of  livestock 
In  bringing  them  into  the  state  is  not  alone  that  of  transportation, 
but  also  comprehends  that  of  grazing  them,  not  as  a  mere  necessary 
incident  of  the  travel,  but  as  one  of  the  purposes  of  such  movement, 
they  are  not  exempt  from  taxation:  Kelley  v.  Rhoads,  7  Wyo.  237' 
75  Am.  St.  Rep.  904.  51  Pac.  593.  See,  also,  the  monographic  note 
to  Buck  V.  Miller,  62  Am.  St.  Rep.  465. 


FISHEE  V.  McDANIEL. 
[9  Wyo.  457,  64  Pac.  1056.] 

CONTEMPT.— AN  ATTEMPT  TO  BRIBE  A  WITNESS,  either 
In  the  presence  of  the  court,  or  so  near  thereto  as  to  interfere  with 
Its  orderly  procedure,  is  a  contempt  of  court,     (p.  973.) 

CONTEJIPT  IN  PRESENCE  OF  COURT,  WHAT  IS.— An 
attempt  to  bribe  a  witness  in  or  near  the  courthouse  building,  al- 
though on  a  different  floor  from  that  on  which  the  court  is  in 
session,  is  a  contempt  committed  in  the  presence  of  the  court,  (p. 
974.) 

CONTEMPT— INDICTABLE  ACT-JURISDICTION.— If  an 
act  is  a  contempt  of  court,  the  fact  that  it  is  also  indictable  as  a 
criminal  offense  does  not  oust  the  jurisdiction  of  the  court  to  punish 
the  offender  as  for  a  contempt,     (p.  977.) 

CONTEMPT— INDICTABLE  ACT— JURISDICTION.— A  stat- 
ute making  an  attempt  to  bribe  a  witness  a  criminal  offense  does  not 
deprive  the  court  of  jurisdiction  to  punish  such  act  as  a  contempt, 
(p.  978.) 

CONTEMPT— CRIMINAL  ACT— APPLICATION  OF  STAT- 
UTE.—Statutes  empowering  the  court  in  all  cases  of  conviction,  when 
a  fine  is  imposed,  to  order  the  accused  committed  to  jail  and  pre- 
scribing the  rate  for  determining  the  period  of  imprisonment  for 
the  nonpayment  of  the  tine,  are  applicable  to  a  criminal  contempt 
committed  by  attempting  to  bribe  a  witness  In  the  presence  of  the 
court,    (p.  979.) 

CONTEMPT.— An  attempt  to  bribe  a  witness  in  the  presence 
of  the  court  is  a  criminal  contempt,    (p.  979.) 

JURISDICTION- POWER  OF  COURT  TO  FINE  AND  IM- 
PRISON.—Under  statutes  authorizing  the  court,  in  all  cases  of  con- 
viction when  a  fine  Is  Imposed,  to  order  the  offender  committed  to 
jail  until  the  fine  is  paid,  and  prescribing  the  rate  per  day  for 
determining  the  period  of  Imprisonment  for  the  nonpayment  of  the 
flue,  the  power  of  the  court  to  order  a  person  sentenced  to  pay  a 
fine  to  be  committed  is  not  confined  to  cases  where  a  fine  only  is 
inflicted,  but  also  extends  to  cases  whore  both  imprisonment  nnd 
fine  are  inflicted  as  a  i>uni8hment.  The  latter  sentence  is  not  in- 
determinate,   (p.  961.) 
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CRIMINAL  LAW.-CONSTITUTIONAL  PROVISIONS  AS 
TO  CRUEL  AND  UNUSUAL  PUNISHMENT  are  aimed  more  at  the 
form  or  character  of  the  punishment  than  to  its  severity  In  re- 
spwt  to  duration  or  amount,    (p.  981.) 

CRIMINAL  LAW-CRUEL  AND  UNUSUAL  PUNISHMENT. 
A  punishment  inflicted  by  a  court  for  the  commission  of  a  crime 
should  not  be  interfered  with  as  cruel  and  excessive,  except  in  very 
extreme  cases,  where  the  punishment  proposed  is  so  severe  and  out 
of  proportion  to  the  offense  as  to  shocic  public  sentiment,  and 
violate  the  judgment  oJ'  reasonable  people,     (p,  982.) 

HABEAS  CORPUS.— Mere  errors  of  law  are  not  reviewable 
on  habeas  corpus,     (p.  982.) 

J.  H.  Ryckman,  P.  L.  Williams,  and  C.  E.  Blydenburgh,  for 
the   petitioner. 

H.  Merrill,  county  attorney,  and  J.  A.  Van  Orsdel,  attorney 
general,  for  the  respondent. 

4e>i  POTTER,  C.  J.  Upon  the  petition  of  Belle  Fisher, 
claiming  to  be  unlawfully  imprisoned  in  the  jail  of  Carbon 
county  by  the  sheriff  of  that  county,  a  writ  of  habeas  corpus 
was  allowed  by  one  of  the  justices  of  this  court  and  made  re- 
turnable before  the  court.  The  case  was  heard  upon  the  peti- 
tion, the  return,  plaintiff's  reply  thereto,  and  briefs  of  counsel. 

The  return  embraces  the  record  of  the  proceedings  resulting 
in  the  order  for  plaintiff's  imprisonment,  and  attached  to  the 
reply  is  a  certified  copy  of  the  testimony. 

It  appears  that  one  Martin  W.  Foley  was  being  tried  in  the 
district  court  of  Carbon  county,  on  the  charge  of  murder,  from 
the  ninth  day  of  July,  1900,  to  the  fourteenth  day  of  that 
month,  inclusive.  On  the  last-named  date  the  county  and 
prosecuting  attorney  presented  an  information  charging  that 
the  petitioner  herein,  on  the  twelfth  day  of  July,  1900,  pend- 
ing the  trial  of  the  Foley  case,  corruptly  approached  two  of  the 
witnesses  for  the  state  and  attempted  to  bribe  them  to  testify 
falsely  in  said  case,  and  praying  that  she  be  ordered  to  appear 
and  show  cause  why  she  should  not  be  punished  for  contempt 
of  court.  To  the  information  thus  presented  were  attached 
the  affidavits  of  the  witnesses  alleged  to  have  been  corruptly 
approached.  An  order  was  thereupon  entered  requiring  the 
petitioner  to 'appear  at  2  o'clock  on  the  same  day  and  show 
cause  why  she  should  not  be  punished  for  contempt.  She  ap- 
peared in  obedience  to  the  order,  and  hearing  ^®®  was  had. 
The  two  witnesses  aforesaid  were  examined,  and  the  petitioner 
testified  in  her  own  behalf.  Upon  the  submission  of  the  mat- 
ter, the  following  order  was  entered: 
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"On  this  fourteenth  day  of  July,  A.  D.  1900,  came  Homer 
Merrell,  county  and  prosecuting  attorney  of  Carbon  county, 
and  Belle  Fisher  in  person  and  by  attorney,  and  thereupon  the 
application  of  said  Homer  Merrell  to  this  court  that  saM  Belle 
Fisher  be  ordered  to  appear  and  show  cause  why  she  should 
not  be  punished  for  contempt,  in  attempting  to  bribe  certain 
witnesses  who  are  in  attendance  upon  this  court  in  the  case  of 
the  State  of  Wyoming  v.  Martin  W.  Foley,  charged  with  mur- 
der, was  read  to  her.  And  it  appearing  to  the  court  that  due 
eervice  of  a  certified  copy  of  said  application  and  order  of 
court  issued  herein  was  made  upon  the  said  Belle  Fisher,  she, 
the  said  Belle  Fisher,  now  voluntarily  appears  and  files  no  ob- 
jection or  answer  to  said  proceedings  and  order,  and  said  mat- 
ter coming  on  to  be  heard,  after  hearing  all  the  evidence  on 
the  part  of  the  state  and  the  defendant,  the  court,  being  fully 
advised  in  the  premises,  doth  find  that  the  said  Belle  Fisher 
did,  on  the  eleventh  day  of  July,  A.  D.  1900,  at  the  city  of 
Eawlins,  in  said  county  and  state,  corruptly  approach  and 
offer  to  certain  witnesses,  in  attendance  upon  said  court  in  the 
case  of  State  of  Wyoming  v.  Martin  W.  Foley,  money  and 
other  valuable  considerations,  if  they,  the  said  witnesses,  would 
modify  their  testimony  and  falsely  s-wear  in  giving  their  testi- 
mony in  said  case.- 

"And  the  court  doth  now  find  the  said  Belle  Fisher  to  be 
willfully  and  contumaciously  guilty  of  such  conduct  and  in 
contempt  of  court,  and  doth  order,  adjudge,  and  decree  that 
the  said  Belle  Fisher  be  fined  in  the  sum  of  five  hundred  dol- 
lars ($500)  and  the  costs  attendant  upon  this  proceeding,  and 
that  an  execution  issue  therefor;  and  that  the  said  Belle 
Fisher  be  confined  in  the  county  jail  of  Carbon  county,  at  Eaw- 
lins, for  the  term  of  six  (6)  months. 

"And  the  said  Belle  Fisher  is  now  by  the  court  ordered  *''* 
into  the  custody  of  the  sheriff  of  Carbon  county,  in  the  state 
of  Wyoming,  and  that  she  stand  committed  to  the  custody  of 
the  said  sheriff  until  said  fine  is  paid  and  said  sentence  served/* 

The  first  and  principal  contention  on  behalf  of  the  peti- 
tioner is  that  her  alleged  conduct  did  not  constitute  a  con- 
tempt, and  hence  that  the  court  was  without  jurisdiction  in 
the  premises,  and  its  judgment  void.  In  her  petition,  plaintiff 
charges  that  her  offense  was  not  alleged  or  proven  to  have 
been  committed  in  the  presence  of  the  court,  or  so  near  there- 
to as  to  obstruct  the  procedure  of  tbe  court;  and  the  argu- 
ment of  her  counsel  is  based  upon  that  assumption.     It  is 
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-contended  that  an  attempt  to  bribe  a  witness  out  of  the  pres- 
ence of  the  court  is  not  a  contempt  of  court,  but  was  punish- 
able at  common  law  as  a  crime,  and  was  so  punishable  by  stat- 
ute in  this  state.  It  is  not  claimed  that  the  court  is  without 
jurisdiction  to  punish  as  a  contempt  an  act  also  indictable  or 
punishable  as  an  offense  against  the  criminal  laws,  but  it  is 
conceded  that  the  fact  that  an  act  is  otherwise  indictable  does 
not  deprive  the  court  of  the  essential  power  to  punish  the  same 
Act  as  a  contempt.  It-  is,  however,  insisted  that  the  offense 
charged  against  petitioner  is  not,  and  never  was,  a  contempt 
of  court.  Counsel  admit  that  the  legislature  cannot,  by  mak- 
ing an  act  indictable,  interfere  with  the  inherent  authority 
of  a  court  to  punish  for  contempt,  but  they  argue  that  neither 
the  legislature  nor  the  court  is  authorized  to  declare  a  crime 
to  be  a  contempt,  which  has  always  been  punishable  as  a  dis- 
tinct indictable  offense  at  common  law.  It  is  practically  con- 
ceded, if  not  in  so  many  words,  that  the  attempt  to  bribe  a 
witness  in  the  presence  of  the  court,  or  so  near  thereto  as  to 
interrupt  its  orderly  procedure,  would  amount  to  a  contempt 
of  court.  In  respect,  therefore,  to  the  question  of  jurisdic- 
tion, the  contention  of  plaintiff's  counsel  is  confined  to  the 
proposition  that  the  acts  charged  to  have  been  committed  did 
not  occur  in  the  presence  of  the  court,  or  so  near  thereto  as 
to  interfere  with  its  procedure. 

471  fjij^e  information  against  the  petitioner  alleged  that  her 
conduct  complained  of  occurred  at  the  city  of  Eawiins,  in  the 
county  of  Carbon.  The  court  was  in  session  in  that  city.  But 
the  affidavits  attached  to  the  information  and  upon  which  it 
was  founded  were  more  specific.  The  witness  Isherwood  de- 
posed that  he  was  corruptly  approached  by  the  petitioner,  near 
the  courthouse,  and  that  she  proposed  that  if  he  modify  his 
testimony  in  the  Foley  case,  and  swear  falsely  from  the  evi- 
dence given  by  him  at  a  former  trial,  she  would  pay  him  three 
hundred  dollars.  According  to  the  affidavit  of  the  witness 
Stafford,  he  was  approached  by  petitioner  in  the  courthouse, 
and  the  proposition  made  to  him  was  that  if  he  would  change 
his  testimony  she  would  do  the  right  thing,  "meaning  that 
she  would  compensate"  the  witness  for  so  changing  his  testi- 
mony and  swearing  falsely. 

On  the  hearing,  Isherwood,  being  asked  to  state  the  circum- 
stances of  the  attempt  of  the  petitioner  to  bribe  him,  testified 
as  to  the  place  where  it  occurred  as  follows:  "At  that  time  I 
>wa8  supposed  to  be  upstairs  as  a  witness.    I  went  downstairs 
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to  go  to  the  -water-closet;  when  I  got  down  past  the  corner. 
Miss  Fisher  called  me,  and  I  stopped."  He  then  related  the 
conversation  between  the  petitioner  and  himself,  in  which  the 
attempt  was  made  to  induce  him  to  change  his  testimony. 
Stafford  testified  that  he  was  approached  by  the  petitioner  in 
the  hall  of  the  courthouse  downstairs — in  the  corridors  be- 
tween the  two  doors — and  at  that  place  the  proposition  was 
made  to  him  to  give  false  testimony.  Both  parties  were  in 
attendance  upon  the  court  as  witnesses  for  the  state  in  the 
criminal  case  already  mentioned.  Miss  Fisher  denied  having 
made  any  corrupt  propositions  to  either  witness ;  but  in  giving 
her  version  of  the  affair  she  fixed  the  place  of  the  conversation 
as  "downstairs  here,"  and  again,  "there  in  the  stairway"  she 
stated  that  several  persons  were  present,  and  some  talk  en- 
sued, which  she  related,  and  that  Doctor  Stafford  turned  aside 
in  the  little  hallway,  and  she  had  some  further  conversation 
with  him  there.  She  admitted,  '*''^  however,  having  met  Ish- 
erwood  at  the  corner  of  the  courthouse,  or  "in"  the  corner, 
but  denied  haying  attempted  to  induce  him  to  swear  falsely. 

In  the  case  of  Ex  parte  Savin,  131  TJ.  S.  267,  9  Sup.  Ct.  Eep. 
699,  it  appeared  that  the  petitioner  had  been  adjudged  guilty 
of  contempt  for  having  improperly  endeavored  to  deter  a  wit- 
ness from  testifying  in  a  case  in  behalf  of  the  government,  the 
offense  of  petitioner  having  been  committed  once  in  the  jury- 
room,  temporarily  used  for  witnesses,  and  once  in  the  hallway 
of  the  court  building  immediately  adjoining  the  courtroom. 
The  question  arose  whether  the  misbehavior  occurred  in  the 
presence  of  the  court.  It  was  held  that  it  did.  The  court 
said:  "The  jury-room  and  hallway  where  the  misbehavior  oc- 
curred were  parts  of  the  place  in  which  the  court  was  required 
by  law  to  hold  its  sessions,"  and  after  quoting  the  following 
from  Bacon  in  his  essay  on  Judicature:  "The  place  of  justice 
is  a  hallowed  place,  and  therefore  not  only  the  bench,  but 
the  footpace  and  precincts  and  purprise  thereof  ought  to  be 
preserved  against  scandal  and  corruption,"  the  court  said  fur- 
ther :  "We  are  of  opinion  that,  within  the  meaning  of  the  stat- 
ute, the  court,  at  least  when  in  session,  is  present  in  every 
part  of  the  place  set  apart  for  its  own  use,  and  for  the  use  of 
its  officers,  jurors,  and  witnesses;  and  misbehavior  anywhere 

in  such  place  is  misbehavior  in  the  presence  of  the  court 

If,  while  Flores  was  in  the  courtroom  waiting  to  be  called  as 
a  witness,  the  appellant  had  attempted  to  deter  him  from  tes- 
tifying on  behalf  of  the  government,  or  had  there  offered  him 


976  American  State  Reports,  Vol.  87.    [Wyoming, 

money  not  to  testify  against  Gougon,  it  could  not  be  doubted 
that  he  would  have  been  guilty  of  misbehavior  in  the  presence 
of  the  court,  although  the  judge  might  not  have  been  person- 
ally cognizant  at  the  time  of  what  occurred.  But  if  such  at- 
tempt and  offer  occurred  in  the  hallway  just  outside  of  the 
courtroom,  or  in  the  witness-room,  where  Flores  was  waiting 
in  obedience  to  the  subpoena  served  upon  him,  or  pursuant 
to  the  order  of  the  court,  to  be  called  into  the  courtroom  as  a 
witness,  must  it  be  said  that  such  misbehavior  ^'^^  was  not  in 
the  presence  of  the  court?  Clearly  not."  The  Savin  case  is 
strongly  in  point,  the  facts  being  very  much  the  same  as  in  the 
case  at  bar,  certainly  as  to  the  attempt  upon  the  witness  Staf- 
ford. Upon  the  principle  laid  down  in  that  case  no  doubtit 
can  exist  but  that  the  offense  of  petitioner,  within  legal  con- 
templation, was  committed  in  the  presence  of  the  court. 

The  bribing  of  witnesses  or  jurors  strikes  at  the  very  founda- 
tion of  judicial  determination;  and  the  court  would  be  shorn 
of  much  of  its  efficiency  in  the  administration  of  justice  if  it 
possessed  not  the  power  to  protect  itself  against  such  repre- 
hensible conduct  as  the  corrupt  interference  with  witnesses  in 
the  very  precincts  of  the  court,  where  the  witnesses  assemble 
in  obedience  to  subpoena,  and  while  waiting  to  be  called  to 
give  their  testimony.  Witnesses  are  not  usually  required  to 
remain  constantly  in  the  courtroom,  and  if  they  are  in  the 
hallway,  witness-room,  if  any,  or  about  the  building  within  easy 
call,  the  purpose  of  their  attendance  is  ordinarily  subserved 
until  they  are  required  to  take  the  stand.  When  in  the  build- 
ing in  obedience  to  subpoena  or  order  of  court,  they  are  in  at- 
tendance upon  the  court,  and  subject  to  its  order,  and  we  are 
not  inclined  to  adopt  so  technical  a  construction  of  the  law  as 
would  permit  a  person  to  station  himself  within  the  building 
where  the  court  is  held,  and  there  attempt  to  corruptly  influ- 
ence the  testimony  of  witnesses  without  fear  of  being  pun- 
ished for  contempt.  The  argument  of  counsel  that  such  con- 
duct would  not  be  in  the  presence  of  the  court,  or  so  near 
thereto  as  to  interfere  with  its  procedure,  or  obstruct  the  ad- 
ministration of  justice  is,  to  say  the  least,  unreasonable.  It 
is  moreover  opposed  not  only  by  the  decision  of  the  United 
States  supreme  court  in  the  Savin  case,  but  by  other  eminent 
authorities. 

In  Sinnott  v.  State,  11  Lea,  281,  it  was  held  that  one  was 
guilty  of  contempt  who  approached  the  deputy  sheriff,  while 
engaged  in  summoning  jurors,  with  a  list  of  names  of  person^ 
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which  he  endeavored  to  induce  the  deputy  to  summon  as  jur- 
ors, and  also  approached  *''*  another  deputy  and  sought  to 
induce  him  to  summon  a  certain  person  upon  the  panel  to  the- 
sheriff  unknown,  although  neither  of  said  acts  were  commit- 
ted in  the  courthouse,  or  in  the  actual  presence  of  the  courts 
The  statute  provided  that  a  'Villful  misbehavior  of  any  person 
in  the  presence  of  the  court,  or  so  near  thereto  as  to  obstruct 
the  administration  of  justice/'  is  a  contempt,  and  also  that  an 
abuse  of  or  unlawful  interference  with  the  process  or  proceed- 
ings of  the  court  is  a  contempt.  The  court  said:  "The  at- 
tempt of  defendant  to  induce  the  officers  of  the  court  to  sum- 
mon as  jurors  in  the  particular  case  then  to  be  tried  certain^ 
persons  specified  by  him  in  preference  to  others,  or,  in  com- 
mon parlance,  to  'pack*  a  jury,  was  an  unlawful  interference 
with  the  proceedings  of  the  court  within  the  purview  of  said 
provisions,  and  was  a  contempt  for  which  he  was  punishable 
by  the  court.  Nor  was  it  material  that  it  was  not  within  the 
courthouse,  or  in  the  immediate  presence  of  the  court." 

In  the  case  of  In  re  Brule,  71  Fed.  943,  the  accused  was 
charged  with  having,  by  the  use  of  money,  persuaded  another  to- 
conceal  and  hide  himself  and  absent  himself  from  court,  to  avoi^ 
the  service  of  a  subpoena  upon  him,  and  thereby  prevented  the 
government  from  using  him  as  a  witness  upon  a  criminal  trial. 
He  was  adjudged  guilty  of  contempt,  and  it  was  held  that  the 
act  was  punishable  as  a  contempt,  though  it  was  done  at  the- 
residence  of  the  witness,  at  some  distance  from  the  courthouse^ 
in  the  town  where  the  court  was  sitting,  on  the  ground  that  it 
constituted  a  misbehavior  so  near  to  the  court  as  to  obstruct 
the  administration  of  justice.  The  learned  judge  stated  in; 
the  opinion  that  had  the  particular  misbehavior  charged  oc- 
curred anywhere  within  the  building  where  the  court  was  held 
it  would  have  been  misbehavior  in  the  presence  of  the  court, 
and  added:  "If  it  is  a  contempt  to  bribe  a  witness  in  front  of 
the  courthouse  door,  is  it  not  a  contempt  to  do  the  same  thing 
on  the  street  opposite  the  court  building,  or  four  blocks  away  ? 
Is  not  the  result  the  same?  Is  not  the  motive  of  the  '*^*  ac- 
cused the  same?  What  difference  does  it  make  whether  the 
attempt  was  made  on  the  ground  owned  by  the  United  States, 
or  at  the  residence  of  the  witness  in  the  same  town,  four 
blocks,  or  aibout  one-quarter  of  a  mile  away,  from  the  court 
building?  In  one  case  the  misbehavior  would  be  construed  to 
be  in  the  presence  of  the  court,  and  in  the  other  *8o  near 
thereto  as  to  obstruct  the  administration  of  justice/  and  the 
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statute,  in  clear  language,  is  made  to  apply  to  both  cases": 
See,  also.  Ex  parte  Cuddy,  131  IT.  S.  280,  9  Sup.  Ct.  Rep. 
703;  Montgomery  v.  Circuit  Judge,  100  Mich.  436,  59  N". 
W.  148;  Langdon  v.  Wayne  Circuit  Judges,  76  Mich.  358, 
43  N.  W.  310;  Hale  v.  State,  65  Ohio  St.  210,  60  Am.  St.  Rep. 
€91,  45  N.  E.  199;  Steube  v.  State,  3  Ohio  C.  C.  383. 

In  Hale  v.  State,  55  Ohio  St.  210,  60  Am.  St.  Rep.  691,  45 
N.  E.  199,  the  party  adjudged  to  be  in  contempt  had,  by  prom- 
ising to  pay  the  expenses  of  a  witness,  who  had  been  subpoe- 
naed, induced  her  to  leave  the  county,  and  thereby  prevented 
her  appearance  as  a  witness  at  the  trial  of  a  criminal  case. 
The  act  was  held  to  be  a  contempt  of  court  and  punishable  as 
such,  notwithstanding  that  it  was  by  statute  constituted  a  dis- 
tinct criminal  offense,  and  that  no  express  provision  of  the  stat- 
ute made  the  statutory  punishment  cumulative. 

It  is  well  settled  that  if  an  act  is  a  contempt  of  court,  the 
fact  that  the  same  act  is  indictable  as  a  criminal  offense  does 
not  take  away  the  jurisdiction  of  the  court  to  punish  the  of- 
fender as  for  a  contempt.  We  understand  this  general  prin- 
ciple to  be  conceded,  while  it  is  contended  that  a  different  rule 
governs  this  case.  We  do  not  think  so.  The  case  comes  fairly 
within  the  general  doctrine,  and  we  apprehend  that  enough 
has  been  said  to  render  further  discussion  unnecessary. 

It  is  insisted  that  as  section  5087  of  the  Revised  Statutes, 
providing  for  the  punishment  as  a  misdemeanor  of  one  guilty 
of  disobeying  a  subpoena,  expressly  states  that  it  shall  not 
prevent  summary  proceedings  for  contempt,  while  section  5088 
contains  no  such  reference  to  contempt  proceedings,  and  is 
not  therefore  expressly  rendered  cumulative,  the  remedy  un- 
der the  last-named  '*^*'  section  for  the  acts  covered  thereby  is 
sole  and  exclusive,  and  deprives  the  court  of  the  power  to  pun- 
ish such  acts  as  for  a  contempt. 

Under  similar  statutory  provisions,  the  contrary  was  held  in 
Hale  V.  State,  55  Ohio  St.  210,  60  Am.  St.  Rep.  691,  45  N.  E. 
199,  upon  facts  already  alluded  to  in  referring  to  that  ca?e. 
The  statute  in  question  (section  5088)  provides  that  "who- 
ever corruptly,  or  by  force  or  threats  or  threatening  letters, 
endeavors  to  influence,  intimidate,  or  impede  any  juror,  wit- 
ness, or  officer  in  the  discharge  of  his  duty,  or  by  threats  or 
force  obstructs  or  impedes,  or  endeavors  to  obstruct  or  impede, 
the  due  administration  of  justice  in  any  court  of  this  state, 
•hall  be  fined  not  more  than  one  thousand  dollars,  to  which 
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may  be  added  imprisonment  in  the  county  jail  not  more  than 
sixty  days  nor  less  than  ten  days." 

The  act  of  petitioner  clearly  amounting  to  a  contempt,  bear- 
ing in  mind  the  general  rule  above  adverted  to,  that  making 
an  act  indictable  as  an  offense  does  not  invade  the  powers  of 
a  court  to  punish  for  contempt,  we  are  not  disposed  to  hold 
that  petitioner  was  liable  to  be  proceeded  against  only  under 
section  5088.  The  power  to  punish  for  contempts  in  facie 
curiae  is  inherent  in  all  courts  of  superior  jurisdiction.  Legis- 
lative authority  is  not  required  for  its  existence  or  exercise. 
In  this  state  indeed  there  is  no  statute  conferring  the  power 
in  such  a  case  as  the  one  at  bar.  We  are  clearly  of  the  opin- 
ion that  section  5088  is  not  exclusive,  and  that  where  the  act 
amonnts  to  a  contempt,  it  may  be  punished  as  such. 

The  judgment  of  the  court  was  that  the  petitioner  be  fined 
in  the  sum  of  five  hundred  dollars,  and  be  imprisoned  in  the 
county  jail  for  the  term  of  six  months,  and  she  was  ordered 
into  the  custody  of  the  sheriff  and  to  stand  committed  until 
the  fine  is  paid,  and  the  sentence  served.  The  term  of  im- 
prisonment specified  in  the  order  has  been  served,  and  the  peti- 
tioner is  in  custody  for  nonpayment  of  the  fine.  It  is  con- 
tended that  as  to  imprisonment  for  the  fine  the  sentence  is  in- 
determinate, ^'^'^  and  therefore  void.  The  argument  is  that 
we  have  no  statute  applicable  to  contempt  cases  prescribing  the 
period  of  imprisonment  for  nonpayment  of  a  fine,  and  that 
the  statutes  controlling  that  matter  in  the  case  of  crimes  do 
not  apply  where  the  sentence  embraces  both  fine  and  imprison- 
ment. 

Section  5195  of  the  Kevised  Statutes  provides  that:  "Any 
court  shall  have  power,  in  all  cases  of  conviction  when  any 
fine  is  inflicted,  to  order,  as  part  of  the  judgment  of  the  court, 
that  the  offender  shall  be  committed  to  jail,  there  to  remain 
until  the  fine  and  costs  are  fully  paid,  or  otherwise  legally  dis- 
charged." 

It  is  provided  by  section  5200  as  follows :  "Any  person  com- 
mitted to  jail  for  nonpayment  of  fine  or  costs,  or  both,  may 
be  imprisoned  therein  until  such  imprisonment,  at  the  rate 
of  one  dollar  per  day,  equals  the  amount  of  such  fine  or  costs, 
or  both,  as  the  case  may  be,  or  the  amount  shall  be  otherwise 
paid,  or  secured  to  be  paid,  when  he  shall  be  discharged." 

It  is  apparent  that  the  contempt  for  which  petitioner  was 
tried  and  convicted  is  criminal  in  its  nature.  Some  difliculty 
has  arisen  out  of  the  attempt  to  classify  contempts,  but  peti- 
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tioner*8  conduct  was  a  direct  contempt — a  contempt  in  facie 
curiae — and  comes  squarely  within  the  class  of  criminal  con- 
tempts. The  offense  being  of  a  criminal  character,  we  think 
it  clear  that  the  statutes  empowering  the  court,  in  all  cases 
of  conviction  when  any  fine  is  inflicted,  to  order  the  offender 
to  jail  and  committed,  prescribing  the  method  or  rate  for  de- 
termining the  period  of  imprisonment  for  nonpayment  of  the 
fine,  are  applicable:  In  re  WTiitmore,  9  Utah,  441,  35  Pac,  524. 

Some  California  cases  are  cited  upon  the  proposition  that 
where  the  sentence  imposed  comprises  both  fine  and  imprison- 
ment, the  statute  authorizing  the  court  to  direct  imprison- 
ment at  a  prescribed  rate  per  day  for  nonpayment  of  the  fine 
is  inapplicable:  In  re  Eosenheim,  83  Cal.  388,  23  Pac.  372. 
The  statutes  of  Utah  having  been  borrowed  from  California, 
the  construction  placed  *'^®  upon  them  by  the  courts  of  the 
last-named  state  is  followed  in  Utah:  Roberts  v.  Howells,  22 
Utah,  389,  62  Pac.  893. 

The  reason  for  that  construction  is  found  in  the  peculiar 
language  of  the  various  statutory  provisions,  and  it  was  held 
that  the  legislature  had  failed  to  provide  for  the  case  of  a 
sentence  where  a  definite  term  of  imprisonment,  and  also  8 
fine  coupled  with  imprisonment  until  its  payment,  has  been 
imposed.  Under  a  statutory  provision  quite  similar  to  that 
of  California,  a  contrary  view  is  held  in  Iowa :  State  v.  Myers, 
44  Iowa,  580.  See,  also.  In  re  Beall,  26  Ohio  St.  195.  But 
our  statutes  do  not  follow  the  phraseology  of  the  California 
and  Utah  statutes,  and  the  decisions  in  those  states  are  not 
controlling:  In  re  McDonald,  4  Wyo.  150,  33  Pac.  18.  Coun- 
sel maintains  that  section  5200  was  enacted  to  make  definite 
and  operative  section  5199,  and  with  sole  reference  thereto. 
Section  5199  provides  that  in  the  event  of  a  sentence  to  pay 
a  fine  and  costs,  or  to  imprisonment  and  costs,  the  court  may 
direct  that  in  case  of  nonpa3rment  the  defendant  be  put  to 
work  either  in  or  without  the  prison  until  such  fine  and  costs 
shall  be  paid.  A  mere  reference  to  the  statutes  as  originally 
enacted  will  serve  to  demonstrate  the  unsoundness  of  coun- 
sel's position.  Section  5200,  or  rather  the  provision  for  which 
it  was  afterward  substituted,  was  enacted  in  1869  as  a  part  of 
the  criminal  code,  and  provided  that  whenever  a  fine  shall  be 
the  whole  or  part  of  a  sentence,  the  court  may,  in  its  discre- 
tion, order  the  person  sentenced  to  be  confined  in  the  county 
jail,  until  the  amount  of  the  fine  and  costs  be  paid.  The 
crimes  act  of  1890  repealed  that  provision,  and  in  its  stead 
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embraced  section  5200  in  its  present  shape  except  that  the 
rate  was  fixed  at  one  dollar  and  fifty  cents  per  day,  and  im- 
prisonment was  limited  to  sixty  days,  which  was  changed  by 
the  succeeding  legislature  to  one  dollar  per  day,  and  the  limi- 
tation as  to  time  omitted.  The  provision  found  in  section 
5199,  however,  was  not  enacted  until  1873:  See  Comp.  Laws 
1876,  p.  168.  And  the  crimes  act  of  1890  allowed  section  *^» 
5199,  then  section  3332,  of  the  Eevised  Statutes  of  1887  to 
remain  undisturbed.  Hence  it  is  apparent  that  the  two  sec- 
tions 5199  and  5200  were  not  originally  so  connected  as  to 
require  the  latter  to  be  construed  solely  with  reference  to  the 
former.  But  section  5200  does  not  contain  the  only  provision 
authorizing  imprisonment  for  nonpayment  of  a  fine.  The 
language  of  section  5195,  which  was  section  1063  of  the  re- 
vision of  1887,  is  sufficiently  general  to  include  the  case  of  a 
fine,  whether  it  be  imposed  as  the  whole  or  only  part  of  a  sen- 
tence. "Any  court  shall  have  power,  in  all  cases  of  convic- 
tioQ  when  any  fine  is  inflicted,  to  order*'  that  the  offender  be 
committed.  We  perceive  no  reason  for  holding  that  this  lan- 
guage refers  only  to  a  case  of  fine  disassociated  from  a  sen- 
tence for  a  definite  term  of  imprisonment.  It  embraces  all 
cases  of  conviction  when  any  fine  is  inflicted.  We  are  of  the 
opinion  that  it  clearly  covers  a  case  where  the  sentence  em- 
braces both  fine  and  imprisonment.  The  sentence  is  not,  in 
our  judgment,  indeterminate,  since  the  statute  fixes  the  rate 
at  which  such  a  sentence  is  to  be  executed  by  imprisonment. 

It  is  claimed  that  the  sentence  violates  section  14  of  article 
1  of  the  constitution  which  prohibits  the  imposition  of  exces- 
sive fines,  and  the  infliction  of  cruel  and  unusual  punishment. 
It  may  be  said  to  be  fairly  well  settled  that  constitutional  pro- 
visions as  to  cruel  and  unusual  punishments  are  aimed  more 
at  the  form  or  character  of  the  punishment  rather  than  its 
severity  in  respect  to  duration  or  amount:  8  Ency.  of  Law, 
2d  ed.,  440;  In  re  McDonald,  4  Wyo.  150,  33  Pac.  18;  State  v. 
Becker,  3  S.  Dak.  29,  51  N.  W.  1018.  But  we  are  not  pre- 
pared to  decide  absolutely,  nor  is  it  necessary  that  we  do  so, 
that  a  term  of  imprisonment  or  a  fine  provided  by  statute  or 
the  judgment  of  court  could  not  in  any  case  be  held  to  be 
cruel  or  unusual,  although  entirely  disproportionate  to  the  of- 
fense committed.  In  the  case  in  hand,  the  punishment  is 
certainly  neither  cruel  nor  unusual  in  respect  to  its  character. 
If  it  violates  the  constitution,  it  is  because  the  fine  imposed 
is  an  excessive  one.    But  it  is  evident  that  much  latitude  must 
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be  *®®  accorded  the  legislature  in  prescribing  the  degree  of 
punishment  for  crime,  as  well  as  to  the  courts  in  imposing 
sentence;  and  that  to  be  held  excessive  in  any  case  it  should 
be  80  out  of  proportion  to  the  offense  as  to  shock  the  moral 
sense  of  the  people,  or,  as  said  in  State  v.  Becker,  3  S.  Dak. 
29,  51  N.  W.  1018,  "so  excessive  or  so  cruel  as  to  meet  the 
disapproval  and  condemnation  of  the  conscience  and  reason 
of  men  generally.**  In  that  case  it  was  said  further  that  a 
punishment  would  not  be  interfered  with  as  cruel  or  excessive, 
"except  in  very  extreme  cases,  where  the  punishment  proposed 
is  so  severe  and  out  of  proportion  to  the  offense  as  to  shock 
public  sentiment  and  violate  the  judgment  of  reasonable  peo- 
ple." Counsel  have  referred  to  the  statutes  of  some  other 
states  limiting  the  penalty  in  cases  of  contempt.  It  is  to  be 
observed  therefrom  that  quite  a  difference  exists  between 
them,  from  a  fine  of  thirty  dollars,  and  imprisonment  for 
thirty  hours  in  Kentucky,  to  a  fine  of  five  hundred  dollars,  and 
five  days*  imprisonment  in  California,  six  months'  imprison- 
ment in  New  York,  and  a  like  term  in  Wisconsin,  and  until 
costs  and  expenses  are  paid.  We  have  not  taken  occasion  -to 
investigate  the  statutory  limitations  in  states  not  mentioned 
in  the  brief  of  counsel.  The  sentence  imposed  in  the  Savin 
case,  supra,  was  one  year's  imprisonment.  While  in  the  case 
of  petitioner,  the  sentence  is  severe,  and  doubtless  intended  to 
be  so,  we  cannot  say  that  it  is  altogether  disproportionate  to 
the  offense,  and  so  cruel  or  excessive  as  to  meet  or  merit  the 
condemnation  of  a  reasonable  public  sentiment.  The  corrupt 
attempt  to  influence  the  testimony  of  witnesses  in  a  pending 
trial,  in  the  building  where  the  court  is  in  session,  and  the 
witnesses  are  assembled,  certainly  calls  for  punishment  such 
as  may  properly  be  inflicted  in  case  of  a  flagrant  misdemeanor. 
The  trial  court  had  the  parties  before  it,  and  moreover  the 
matter  is  not  before  us  on  error.  The  court  otherwise  having 
jurisdiction,  the  sentence  must  be  so  excessive,  before  we 
could  interfere  on  habeas  corpus,  as  to  clearly  violate  the  con- 
stitutional provision,  and  be,  for  that  reason,  utterly  void. 

481  rpjjg  other  matters  urged  in  support  of  petitioner's  ap- 
plication for  discharge  are  such  as  go  merely  to  the  regularity 
of  the  proceedings,  and  dp  not  affect  the  validity  of  the  judg- 
ment. Mere  errors  of  law,  if  any,  are  not  reviewable  in  this 
proceeding,  as  habeas  corpus  does  not  take  the  place  of  a  pro- 
ceeding in  error.    For  the  reasons  given,  we  are  of  the  opinion 
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that  the  court  had  jurisdiction  in  the  premises,  and  that  its 
judgment  is  not  void.     The  petition  will  'be  dismissed. 

Com  and  Knight,  JJ.,  concur. 


It  Is  a  Contempt  for  a  stranger  to  make  arrangements  with  a 
juror  to  signal  views  of  the  jury  to  him  after  the  jury  have  retired 
to  deliberate:  State  v.  Doty,  32  N.  J.  L.  403,  90  Am.  Dec.  671;  or 
to  report  for  gain  that  a  juror  can  be  bribed:  Little  v.  State,  90 
Ind.  338,  46  Am.  Rep.  224;  or  to  Induce  witnesses  to  absent  them- 
selves from  court  or  remove  them  beyond  the  jurisdiction  of  the 
court:  In  re  NIokell.  47  Kan.  734,  27  Am.  St.  Rep.  315,  23  Pac.  1076: 
Hale  V.  State,  55  Ohio  St  210,  60  Am.  St.  Rep.  691,  45  N.  B.  199, 
In  fact,  all  acts  which  Impede,  embarrass,  or  obstruct  a  court,  or 
which  tend  to  produce  such  effects,  whether  done  In  or  out  of 
court,  are  to  be  considered  as  done  In  the  presence  of  the  court, 
and  are  punishable  as  contempts:  People  v.  Wilson,  64  111.  195,  16 
Am.  Rep.  528.  That  a  given  act  Is  Indictable  does  not  deprive  a 
court  of  punishing  It  as  a  contempt:  Bradley  v.  State,  111  Ga.  168, 
78  Am  St.  Rep.  157,  36  S.  E.  630.  Imprisonment  for  contempt  is 
not  in  any  just  sense  a  punishment:  Frankel  v.  Frankel,  173  Mass. 
214,  73  Am.  St.  266,  53  N.  B.  389. 

Habeas  Corpus  Is  not  a  remedy  to  review  mere  errors  and  ir- 
regularities, but  only  such  jurisdictional  defects  as  render  the  pro- 
ceedings void:  In  re  Corum,  62  Kan.  271,  84  Am.  St  Rep.  382,  62 
Pac.  661;  In  re  Panton,  55  Neb.  703,  70  Am.  St  Rep.  418,  76  N.  W. 
4-17;  Ex  parte  Roberson,  123  Ala.  103,  82  Am.  St  Rep.  107,  26  South. 
645,  monographic  note  to  Koepke  v.  Hill,  ante,  pp.  167-208. 
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ADVERSE  POSSESSION,  estoppel,  whether  may  be  created  by 
against  claim  that  lands  are  subject  to  a  public  use,  779,  780. 

of  lands  constituting  part  of  the  right  of  way  of  a  railroad,  780, 
781. 

of  lands  constituting  part  of  the  right  of  way  of  a  turnpike 
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CEMETERIES,  arbitrary  discriminations  re8i)ectlng,  682, 

are  not  nuisances  per  se,  079. 

discontinuance  of,  statutes  and  ordinances  requiring,  083. 

further  burials  in,  when  may  be  prohibited,  681,  683,  684. 
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CONCEALED  WEAPONS,  travelers,  who  are,  within  the  meaning 

of  the  statutes  respecting,  206. 
CONSTITUTIONAL  LAW,  due  process  of  law,  guaranty  of  does 
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nonresidents,  power  of  the  states  to  authorize  proceedings 
against,  359,  360. 

process,  constructive  service  of,  power  of  the  states  to  provide 
for,  360. 

unknown  owners,  power  of  the  states  to  authorize  proceedings 
against,  359,  360. 
CONTEMPT  OP  COURT,  judgments  for,  questions  which  may  be 

reviewed  upon  habeas  corpus,  179-182. 
CONTRACT,  when  void  as  against  public  policy,  737. 
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CONVEYANCE  of  married  woman's  lands,  husband,  how  may  join 

in,  704. 
CORPORATIONS,  embezzlement  by  officers  of,  45. 

liability  of  for  void  or  unauthorized  issue  of  stock,  851,  852. 
stock  in,  bona  fide  holders  of  stock  fraudulently  issued,  849. 
stock  in,  bona  fide  purchasers  of,  who  deemed  to  be,  852,  853. 
stock  in,  cancellation  of  unauthorized,  actions  for,  855. 
stock  in,  estoppel  of  holder  to  allege  invalidity,  859. 
stock  in,  estoppel  of  stockholder  to  question  validity  of,  838,  858. 
stock  in    excess  of  the  amount  limited  by  the  charter  is  void, 

847. 
stock  in,  fictitious,  what  is,  850. 
stock  in,  fraudulent  issue  of,  when  binding  on  the  corporation 

In  favor  of  bona  fide  holders,  848,  849. 
stock  in,  fraudulent  issue  of  where  there  is  no  overissue,  849. 
stock  in,  fraudulently  issued,  848. 

stock  in,  issued  in  place  of  an  outstanding  certificate  Is  with- 
out authority,  851. 
stock  in,  money  or  property  for  which  may  be  issued,  850,  851. 
stock  in,  need  not  be  issued  or  sold  for  its  par  value,  850. 
stock  in,  ofiicer  fraudulently  issuing,  liability  of  to  purchasers 

of,  854. 
Stock  in,  officer  of,  liability  of  to  the  corporation  for  fraudu- 
lently issuing,  855. 
stock  in,  overissue,  estoppel,  cannot  validate,  859. 
stock  in,  overissue  of,  liability  of  the  corporation  for,  851. 
stock  in,  overissue  of,  what  is  and  effect  of,  848. 
stock  in,  spurious,  action  by  stockholders  to  cancel,  855. 
stock  in,  spurious,  action  by  the  corporation  to  cancel,  855. 
stock  in,  spurious,  corporation,  when  liable  for  the  issue  of,  853. 
stock  in,  spurious,  estoppel  of  corporation  to  deny  validity  of, 

855,  856. 
stock  In,  spurious,  liability  of  the  corporation  to  persons  in- 
jured by  the  Issuing  of,  858. 
Stock  In,  spurious,  ratification  by  the  corporation  of  the  unau- 
thorized Issuing  of,  857. 
stock  in,  spurious,  ratification  of  by  the  negligence  of  the  cor- 
poration, 858. 
stock  In,  void  because  Issue  of  is  prohtbited  by  law,  850. 
stock  In,  void  because  issued  without  payment  of  money  or 

property,  850. 
stock  In,  void,  vendor  of,  liability  of  to  his  vendee,  864. 
stock  in,  void,  action  to  recover  subscription  paid  upon,  861. 
Stock  of,  situs  of  for  the  purposes  of  taxation,  95. 
stockholders'  liability,  how  may  be  enforced  in  another  states 

020. 
Stockholders'  liability,  whether  joint  and  several,  617. 
COURTS-MARTIAL,  release  upon  habeas  corpus  from  judgments 
of,  203. 
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DEFINITION  of  embezzlement,  21. 
of  life  Insurance,  486. 
of  the  abandonment  of  a  mining  claim,  403. 

ELECTIONS,  validity  of,  whether  may  be  tested  on  habeas  coipns, 

177. 
■MBEZZLEMENT,  administrators,  when  guilty  61,  46. 

agent,  failure  of  to  pay  money  to  his  principal,  when  does  not 

constitute,  40. 
agent  for  collection,  when  deemed  a  joint  owner  of  the  money 

collected,  26. 
agent  or  servant  disposing  of  his  master's  property  Is  guilty 

of  larceny,  33.  36. 
agent,  refusal  of  to  pay  mooey  to  his  principal,  when  does  uot 

constitute,  40. 
agents  and  servants,  when  guilty  of,  35-37. 
agents  may  commit,  42. 

agents,  who  are,  within  the  meaning  of  the  law  of,  43. 
assignees  in  insolvency,  when  guilty  of,  45. 
attorneys  at  law,  when  guilty  of,  46. 
bailees,  when  guilty  of,  44. 
borrowed  money,  failure  to  return  Is  not,  24. 
by  landlord  of  crop  belonging  to  him  and  his  tenant,  25. 
by  a  partner,  44. 

by  a  vendor's  agent  who  receives  the  purchase  price,  25. 
by  agents  or  servants,  misapplying  property  or  money  without 

the  consent  of  their  employers,  35. 
by  agents  or  servants,  of  money  which  they  had  no  authority 

to  receive,  36. 
toy  debtor,  of  property  or  money  owing  to  his  creditor,  37. 
by  guest  in  a  hotel,  32. 

by  mortgagee  of  the  property  mortgaged,  25. 
by  servant  of  property  of  his  master  received  from  a  third  per- 
son, 34. 
collector  of  public  revenues,  when  guilty  of,  29. 
commissions,  fact  that  agent  is  entitled  to  does  not  protect  him 

from  prosecution  for,  25,  26. 
conversion,  fraudulent,  evidence  of,  what  sufficient,  38,  39. 
conversion,  fraudulent,  is  essential  to  crime  of,  38. 
corporations,  employfis  of,  when  guilty  of,  36w 
corporations,  officers  of,  when  guilty  of,  45. 
criminal  intent,  at  what  time  must  exist,  29. 
criminal  Intent  must  be  formed  after  acquiring  possession  of 

the  property,  29. 
criminal  intent,  what  establishes,  27,  28. 
definitions  of,  21. 

demand  for  money  or  property,  when  essential  to  crime  of,  41. 
demand  for  money  or  property,  when  not  essential  to  crime  of, 

41. 
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ilMBEZZLBMENT,  distinction  between  and  larceny,  21,  22,  29,  30. 
fraudulent  intent,   detention  of  money  by  an  agent  does  not 

prove,  28. 
fraudulent  intent,  evidence  of,  what  sufllcient,  27. 
fraudulent  intent  is  essential  to  crime  of,  26,  27. 
fraudulent  intent,  mere  failure  to  enter  receipt  of  money  does 

not  prove,  28. 
fraudulent  intent,  unlawful  expenditure  of  money  thoufh  not 

in  good  faith,  28. 
fraudulent  intent,  when  not  necessary  to  crime  of,  27* 
guardians,  when  guilty  of,  45. 
Intent  of  statutes  creating  crime  of,  22. 
Intent  to  return  moneys  at  some  future  time,  28,  29l 
is  a  statutory  crime,  21. 

larceny,  whether  crime  of  may  also  constitute,  21,  2X 
of  liquors  kept  in  violation  of  law,  23. 
of  money  given  to  another  to  get  change,  32,  3i. 
of  money  paid  by  mistake,  32. 
of  one's  own  property,  24. 

of  property  belonging  partly  to  another,  34,  2(L 
of  property  from  an  agent  or  bailee,  25. 
of  property  other  than  money,  23. 
of  railroad  tickets,  23. 
of  shares  of  stock,  23. 
of  wheat  delivered  for  storage,  23. 
partner  cannot  commit  of  the  partnership  funds,  44. 
payment  of  money,  failure  to  make  does  not  constitute,  80. 
possession  and  custody  of  property,  distinction  between,  81. 
possession  of  property  by  an  agent  or  clerk  is  the  possession  of 

his  employer,  33. 
possession  of  property,  intent  with  which  acquired,  30,  81. 
possession  of  property,  obtained  by  fraud,  30. 
possession  of  property,  what  not  sufficient  to  sustain  a  conTlo> 

tlon,  32. 
property,  subject  of,  title  to  must  be  in  another,  24. 
property,  title  of  the  person  for  whom  it  was  recelTed,  what 

sufficient  to  sustain  a  prosecution,  24,  28. 
property,  title  to  need  not  be  absolute,  25. 
property  which  may  be  the  subject  of,  23. 
public  officers,  failure  of  to  pay  over  money,  42. 
public  officers,  when  guilty  of,  37,  46. 
retention  of  money  under  a  claim  of  right,  28. 
sale  of  property  for  the  purpose  of  fraudulently  approprlattDf 

its  proceeds,  29. 
servants  may  commit,  42. 

value  of  property,  when  should  be  stated  In  indictment  for,  2L 
yalue  of  the  property,  wlien  material,  24. 
who  may  commit,  42,  46. 
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ESTOPPEL,  adverse  possession  of  lands  devoted  to  public  use, 
whether  may  create  In  favor  of  the  adverse  possessor,  770, 
780. 
of  corporation  and  stockholders  to  Jeuy  validity  of  unauthorized 

issue  of  stock,  85©,  800. 
of  corporation  to  deny  validity  of  an  overissue  of  stock,  859. 
BJVIDKNCE,  declaration  of  agents,  when  admissible,  854. 
EXECUTIONS,  exemptions,  clahn  for,  within  what  time  must  be 
made,  660. 

FEDERAL  COURTS,  habeas  corpus  in  for  relief  from  state  courtSi 

200. 
FORFEITURE.    See  Mining  Claims. 

GRAND  JURY,  legality  of,  whether  may  be  inquired  Into  upon 
habeas  corpus,  192. 

HABEAS  CORPUS,  affidavits,  sufficiency  of,  when  cannot  be 
tested  by,  186. 

appeal,  absence  of  right  of  does  not  entitle  party  to  relief  upon, 
172. 

appeal  or  writ  of  error,  is  not  a  substitute  for,  172. 

appeal,  right  of,  does  not  prevent  the  issuing  of  writ  of,  172. 

arrest,  legality  of  cannot  be  inquired  into  by  after  conviction^ 
191. 

arraignment,  absence  of  defendant  at  does  not  entitle  him  to 
release  upon,  167. 

bastardy  proceedings,  attack  upon  by,  179. 

constitutionality  of  statutes  undertaking  to  limit  effect  of  pro- 
ceedings by,  170,  171. 

constitutionality  of  the  statute  creating  the  court,  whether 
may  be  inquired  into  upon,  170. 

contempt  In  refusing  to  pay  moneys,  release  from  Judgments 
for,  183. 

contempt,  Judgment  for,  courts  may  inquire  whether  the  facts 
stated  constituted  a  contempt,  181,  182. 

contempt.  Judgment  for  in  refusing  to  answer  an  Incriminatory 
question,  183. 

contempt.  Judgments  for,  questions  which  may  be  urged 
against,  179-l«e. 

contempt,  judgments  for,  release  from,  when  proper,  180,  181. 

costs,  release  from  imprisonment  for,  197. 

courts-martial,  release  by  from  judgments  of,  203. 

counsel,  denial  of  right  to  does  not  entitle  prisoner  to  release 
upon,  188. 

elections,  validity  of,  whether  may  be  tested  upon,  177. 

error  in  Judgment  of  conviction  does  not  entitle  prisoner  to  re- 
lief upon,  169. 

evidence,  force  and  effect  of  cannot  be  reviewed  upon,  190. 
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HABEAS  CORPUS,  federal  courts,  relief  from  Imprisonment  by 
judgments  of,  200. 

final  judgments  of  courts  of  competent  jurisdiction  are  not  sub- 
ject to  review  upon,  169. 

fine,  imprisonment  for  nonpayment  of,  release  from  by,  196. 

former  jeopardy,  plea  of  does  not  entitle  prisoner  to  release 
upon,  179. 

grand  jury,  legality  of,  when  may  be  questioned  by,  184. 

Imprisonment,  error  in  designating  the  place  of,  192. 

indictment  or  information,  sufllciency  of,  whether  may  be  tested 
by,  185,  186. 

Inferior  courts,  judgments  of  cannot  be  reviewed  upon,  189-200. 

Irregularities  In  proceedings  are  not  reviewable  by,  171. 

is  a  collateral  remedy,  169. 

is  an  ancient  prerogative  writ,  166. 

is  not  a  revisory  proceeding,  169,  171. 

Judgment  of  conviction  void  because  pronounced  at  an  unau- 
thorized time  or  place,  187. 

judgments  from  which  relief  may  be  had  by,  160,  170. 

jurisdiction,  denial  of  a  constitutional  right,  whether  termin- 
ates, 173. 

jurisdiction  dependent  upon  litigated  facts,  174. 

jurisdiction  to  render  the  particular  sentence  in  question  Is  nec- 
essary, 173. 

jurisdictional  questions  which  may  be  considered  upon,  172,  173. 

jury  trial,  effect  of  refusal  of,  188,  189. 

Jury  trial,  legality  of  the  jury,  whether  may  be  inquired  into 
upon,  189. 

Justice's  judgments  cannot  be  reviewed  by,  198. 

mayors'  courts,  judgments  of  cannot  be  reviewed  by,  1691 

municipal  ordinances,  conviction  under  Invalid,  175,  176. 

mittimus,  defects  in,  197. 

national  courts,  judgment  of  state  courts,  extent  to  which  may, 
be  reviewed  upon,  200,  201, 

object  of  writ  of,  1«8. 

office  of  writ  of,  169. 

police  courts,  judgments  of  cannot  be  reviewed  by,  199. 

public  offense,  facts  with  which  prisoner  Is  charged  must  con- 
stitute a,  173,  174. 

punishment,  error  in  designating,  194. 

punishment,  excessive,  judgment  directing,  whether  wholly 
void,  194,  195. 

repealed  statutes,  conviction  under,  176,  177. 

right  to  writ  of  cannot  be  denied  by  statute,  170. 

sentences,  deficient,  judgment  directing,  whether  ralld,  19(k 

sentences,  deficient  or  less  than  the  law  allows,  195. 

sentences,  delay  In  executing,  193. 

sentences,  error  in  designating  place  of  imprisonment,  109L 

sentences,  excessive,  whether  wholly  void,  194. 
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HABEAS  CORPUS,  sentences,  Indeflnltenoss  of,  194. 

sentences,  irregularities  and  informalities  In,  190. 

sentences,  joint  of  two  or  more  defendants,  196. 

sentences,  premature  entry  of,  193. 

sentences,  punishment,  error  In  designating,  194. 

sister  states,  judgments  of  courts  of  may  justify  the  remand- 
lug  of  prisoner,  199. 

state  courts,  national  courts,  when  will  release  prisoners  con- 
victed by,  200-202. 

statutory  provisions  seeking  to  limit  the  effect  of,  170. 

title  to  public  office  cannot  be  tested  upon,  177. 

trial  at  a  time  and  place  not  authorized  by  law,  187. 

unconstitutional  law,  conviction  under  may  be  disregarded  up- 
on, 174-176. 

venue,  error  in  denying  application  for  change  of,  187. 

verdicts,  attacks  upon  by,  190. 

void  judgment,  release  from  by,  169,  170. 

witnesses,  denial  of  compulsory  process  for,  189. 

witnesses,  release  by  where  they  have  refused  to  answer  ques- 
tions or  produce  papers,  183. 
HOMICIDE,  self-defense,  retreat  not  required  of  one  In  his  own 
dwelling,  917. 

INDICTMENT,  sufficiency  of,  whether  may  be  tested  by  habeas 

corpus,  185,  186. 
INFERIOR  COURTS,  judgments  of    cannot    be    reviewed    upon 

habeas  corpus,  198-200. 
INSURANCE,  life,  assignment  of  absolute  in  form  may  be  proved 

to  have  been  made  as  a  pledge,  511. 
life,  assignment  of,  actions  upon,  when  may  be  in  the  name  of 

the  assignee,  510. 
life,  assignment  of,  actual  fraud  said  to  be  necessary  to  avoid 

by  creditors,  488. 
life,  assignment  of,  after  the  death  of  the  Insured,  509. 
life,  assignment  of,  assent  of  insurer,  effect  of  absence  of  where 

the  policy  provides  for,  496. 
life,  assignment  of,  assent  of  insurer,  the  policy  may  require, 

496. 
life,  assignment  of,  consent  of  insurer  to,  effect  of,  495. 
life,  assignment  of,  assent  of  insurer  to,  stipulation    for  does 

not  apply  to  an  assignment  by  way  of  pledge,  497. 
life,  assignment  of,  assent  of  the  assignee  to,  491. 
life,  assignment  of,  beneficiaries,  consent  of  to,  whether  neces- 
sary, 489-500. 
life,  assignment  of  by  a  married  woman,  504-506. 
life,  assignment  of  by  way  of    gift,  delivery    of    the   policy^ 

whether  necessary,  491,  492. 
life,  assignment  of,  conflict  of  laws  respecting,  513,  514. 


Index  to  the  Notes.  993 

INSURANCE,  life,  assignment  of,  consideration  for,  491. 

life,  assignment  of,  delivery  of  the  policy,  whether  essential  to> 
491. 

life,  assignment  of,  delivery  of,  who  may  make,  498. 

life,  assignment  of,  delivery  to  the  insurer,  494. 

life,  assignment  of,  delivery,  what  sufficient,  492,  493. 

life,  assignment  of,  duty  of  paying  premiums  after,  512. 

life,  assignment  of,  effect  of,  510,  511. 

life,  assignment  of  endowment  policies,  who  may  make,  601. 

life,  assignment  of,  equity  alwaysi  recognizes,  486. 

life,  assignment  of  fraudulent  as  to  creditors,  extent  to  which 
they  may  avoid,  489,  490. 

life,  assignment  of  in  fraud  of  creditors,  488. 

life,  assignment  of  made  after  the  loss  has  occurred,  487. 

life,  assignment  of  may  be  oral,  490. 

life,  assignment  of,  modem  rules  of  law  recognize,  486. 

life,  assignment  of  must  l>e  without  right  to  recall,  493. 

life,  assignment  of,  notice,  efifect  of  want  of  as  between  differ- 
ent assignees,  495. 

life,  assignment  of,  notice  to  the  insurer  is  not  necessary,  496. 

life,  assignment  of  pait  of  the  proceeds  of,  487,  488. 

life,  assignment  of,  priority  in  time  controls  as  between  differ* 
ent  assignees,  495. 

life,  assignment  of  procured  by  fraud  or  duress,  490. 

life,  assignment  of,  prohibitions  of  In  policies  are  valid,  487. 

life,  assignment  of,  requisites  of,  490. 

life,  assignment  of,  rights  of  the  assignee,  510. 

life,  assignment  of,  statutes  prohibiting  provisions  against,  487. 

life,  assignment  of,  statutes  which  authorize  married  women  to 
make,  505,  506. 

life,  assignment  of,  stipulations  as  to  mode  of  are  construed  ai 
being  only  for  the  protection  of  the  insurer,  497. 

life,  assignment  of  to  a  person  having  no  Insurable  Intei'eet, 
507,  509. 

life,  assignment  of  to  a  trustee,  delivery  of,  what  sufficient,  494. 

life,  assignment  of,  voluntary  to  wife,  whether  creditors  may 
avoid,  489. 

life,  assignment  of  was  not  permitted  at  the  common  law,  488. 

life,  assignment  of  when  invalid  does  not  avoid  the  policy,  513. 

life,  assignment  of,  wh^n  payable  to  a  second  beneficiary  on 
the  death  of  the  first,  500. 

life,  assignment  of,  when  payable  to  the  heirs  of  the  assured, 
508. 

life,  assignment  of  when  the  policy  is  payable  to  the  assured  or 
his  personal  representative,  502. 

life,  assignment  of  where  the  policy  provides  the  mode  of,  497. 

life,  assignment  of  where  the  proceeds  are  to  be  j;>aid  to  an- 
other, who  may  make,  49i8. 
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INSURANCE,  life,  assignment  of,  where  the  right  to  change  the 

beneficiary  is  reserved  by  the  policy,  502. 
life,  assignment  of,  who  may  malie,  4l>8-504,  500,  507. 
life,  defined,  486. 
life.  Insurable  interest,  assignment  of  to  person  having  none, 

607,  508. 
life,  insurable  Interest,  creditors  have,  510. 
life,  married  women,  power  to  assign  policy  of,  504,  505. 
life,  pledge  of,  amount  which  may  be  recovered  by  the  pledgee, 

611. 
life,  pledge  of  and  its  validity,  610,  611. 
life,  pledge  of  by  a  married  woman  to  secure  the  delbt  of  her 

husband,  503. 
life,  pledge  of  in  the  form  of  an  absolute  assignment,  511. 
life,  pledge  of  without  giving  notice  to  the  insurer,  49ft. 
life,  policy  of  is  a  mere  chose  in  action,  486. 
life,  premiums,  pledgor's  duty  to  pay,  512. 
life,  premiums,  recovery  of  by  person  paying-  under  an  invalid 

assignment,  613. 

JUDGMENTS,  against  unknown  owners,  effect  of,  360-367. 
docketing  of,  attacliment  lien  continues  until,  665. 
docketing  of,  clerk's  failure  to  make  proper  entries,  666. 
docketing  of,  date  of  the  judgment,  failure  to  state  In,  668. 
docketing  of,  defects  in  which  are  not  fatal  to  the  lien,  668. 
docketing  of,  dollar  mark,  omission  of  in,  668. 
docketing  of,  effect  of,  666. 

docketing  of,  effect  of  the  statute  of  limitations  upon,  666. 
docketing  of,  entries  in  cannot  supply  deficiencies  in  the  entry 

of  the  judgment,  665. 
docketing  of  in  a  book  which  has  not  been  used  for  some  time, 

668. 
docketing  of,  indexing,  omissions  or  defects  in,  671. 
docketing  of,  irregularities  in,  when  not  fatal  to  the  Judgment 

lien,  668. 
docketing  of  is  a  ministerial  act,  665. 

docketing  of  is  not  essential  to  the  lien  in  certain  states,  66T. 
docketing  of  is  not  necessary  as  against  persons,  having  notice 

of  the  judgment,  667. 
docketing  of  is  not  notice  to  persons  adversely  in  possession 

under  contracts  of  purchase,  667. 
docketing  of,  name  of  the  court,  failure  to  state  in,  668. 
docketing  of,  names,  misspelling  of  in,  670. 
docketing  of,  mistakes  in,  666. 
docketing  of,  names  of  the  defendants,  how  must  be  written 

In,  669. 
docketing  of,  names  of  the  defendants,  omitting  a  middle  name 

or  letter,  669. 
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JUDGMENTS,  docketing  of,  names  of  the  defendants,  omitting  ot 
the  Christian,  669. 

docketing  of,  notice  of  must  be  taken  by  all  persons,  666. 

docketing  of,  omitting  name  of  the  owner  of  the  judgment,  671. 

docketing  of  on  a  nonjudicial  day,  666. 

docketing  of,  previous  entry  of  judgment  Is  required  to  sup- 
port, 665. 

docketing  of,  substantial  compliance  with  the  statute  Is  suffi- 
cient, 668. 

docketing  of,  when  essential  to  the  existence  of  a  lien,  665,  666. 

docketing  of,  when  rendered  on  appeal,  667. 

final,  what  are,  473. 

justices  of  the  peace,  entries  of  In  their  dockets,  eflCect  of  de- 
fects In,  672. 

justices  of  the  peace,  failure  to  sign  on  the  docket,  672. 

of  conviction,  whether  void  because  pronounced  at  an  unau- 
thorized time  or  place,  187. 

of  inferior  court  cannot  be  reviewed  upon  habeas  corpus,  198- 
200. 

perjury,  relief  from  because  of,  478. 
JURISDICTION,  habeas  corpus,  questions  of  which  may  be  raised 
upon,  172-174. 

unknown  owners,  when  subject  to,  358-361. 
JURY  TRIAL,  legality  of  the  jury,  whether  may  be  Inquired  into 
upon  habeas  corpus,  189. 

refusal  of,  whether   entitles  prisoner   to  release  upon    habeas 
corpus,  188,  189. 
JUSTICES  OP  THE  PEACE,  delay  In  entering  or  docketing  Judg^ 
ments  of,  672. 

dockets  of,  failure  to  enter  judgments  in,  and  defects  In  enter- 
ing, 672. 

judgments  of  cannot  be  reviewed  upon  habeas  corpus,  19S, 

liens  of  judgments  of,  673. 

LIFE  INSURANCE.    See  Insurance. 

MARRIED  WOMEN,  husband's  joinder  In  conveyances  of,  704. 

Insurance,  power  of  to  assign,  504,  505. 

separate  estate  of,  how  may  be  created  in  conveyances  to,  704. 
MINE  OWNERS,  accidents,  are  not  liable  for,  562. 

appliances  and  machinery,  duty  of  to  furnish  safe,  659. 

appliances  commonly  used  in  other  mines,  508,  569. 

appliances,  long-continued  use  of  as  bearing  on  the  question 
of  negligence,  5»>9. 

appliances  of,  duty  of  does  not  require  furnishing  the  best  at- 
tainable, 568. 

care,  degree  of  required  of,  561. 

care,  reasonable  by,  ^hat  is,  562,  563. 
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lilNE  OWNERS,  care,  reasonable,  what  Is  may  be  made  a  ques- 
tion of  law,  580. 

care  required  of,  statutes  prescribing,  586. 

competency  of  employes,  negligence,  whether  proves  want  of, 
670. 

couipoteucy  of  employes,  reputation  respecting  want  of,  570. 

dangerous  place  of  work,  liability  of  to  employSs  engaged  lu  re- 
pairing, 567. 

dangers  against  which  must  guard,  563. 

dangers  and  defects  of  which  employes  assume  risks,  581,  582. 

dangers,  extraordinary,  duty  to  give  employes  warnings  of,  577. 

dangers  of  which  must  give  employe  si)eclal  warning,  577. 

defects,  promise  by  to  remedy,  581. 

delegation  by  of  duties  and  responsibilities,  571. 

diligence  required  of  when  human  life  is  at  risk,  565,  566. 

duties  of  to  their  employes,  559-584. 

duties  of  to  their  employes,  statutes  prescribing,  liability  for 
not  complying  with,  587,  588. 

duties  of  to  their  employes,  statutes  prescribing,  liability  under 
where  employes  are  guilty  of  contributory  negligence,  586, 
587. 

duties  of  to  their  employes,  statutes  regulating,  constitu- 
tionality of,  585. 

duties  of  to  their  employes,  statutes  regulating  do  not  dis- 
pense with  common-law  liabilities,  585. 

duties  of  to  their  employes,  statutes  regulating,  Justification 
for,  584. 

employes,  competency  of,  notice  of  want  of,  when  must  be 
proved,  oG9,  570. 

employes  of,  duty  of  to  furnish  safe  machinery  and  appliances, 
560. 

employes  of,  duty  of  to  furnish  safe  place  in  which  to  work, 
560. 

employes  of,  duty  of  to  select  and  retain  competent,  561. 

^employes  of  may  rely  upon  assurances  as  to  risks,  584. 

employes,  presumption  tliat  mine  owners  did  their  duty  in  se- 
lecting and  retaining,  669,  570. 

employes'  assumption  of  risks,  579,  580. 

employes'  right  to  assume  performance  by  of  their  masters* 
duties  and  obligations,  579. 

escapement  shafts,  duty  of  to  furnish,  500^ 

fellow-servants,  liability  to  one  for  the  negligence  of  another^ 
574. 

fellow-servants  of,  who  are,  575,  576. 

hoisting  machinery,  liability  for  injuries  done  by,  501. 

inspection,  care  wbich  must  exercise  respecting,  565. 

Inspection,  statutes  prescribing  and  regulating  duty  of,  586. 

mine  boss,  liability  for  negligence  of  under  statutes,  562-594. 
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MINE  OWNERS,  mine  bosses,  whether  fellow-s«*vants  with  other 

miners,  575. 
minors  and  other  inexperienced  employes,  duties  of  to,  SIS. 
minors,  employment  of  as  evidence  of  negligence,  569. 
negligence,  happening  of  an  accident,  whether  evidence  ot,  663. 
negligeaiee,  liability  of  to  their  employes  for,  579. 
negligence  of  mine  owner  and  of  a  fellow-servant  contributing 

to  an  Injury,  576. 
negligence  of  mining  bosa,  statutes  Imposing  liability  for,  59J^ 

594. 
negligence,  right  of  to  contract  against  llafbility  for,  572* 
perilous  position  of  employ^,  duty  of  to  exercise  special  care 

for  his  safety,  565. 
place  of  work,  duty  to  furnish  safe,  559. 
place  of  work,  liability  of  to  employ^  engaged  in  making    a 

dangerous,  567. 
place  of  work,  liability  of  where  the  employs  makes  for  him- 

self,  566. 
places  of  work  wherein  employes  assume  risks  of  injury,  566- 

568. 
precautions,  failures  to  take  which  are  not  evidence  of  negli- 
gence, 563,  564. 
propping  roof  of  mine,  statutes  regulating  duty  respecting,  588. 
risk  of  owner's  negligence  is  not  assumed  by  employes,  579. 
risks  assumed  by  employes  because  of  their  knowledge  of  d* 

fects  and  dangers,  580,  581. 
risks  assumed  by  employes  of,  573,  574. 
risks,  knowledge  of  as  a  prerequisite  to  employe's  assumption 

of,  583. 
risks  not  voluntarily  assumed  by  employes,  582,  583. 
risks  ordinarily  incident  to  mining,  what  are,  573,  574. 
risks  ordinarily  incident  to  mining,  what  are  not,  577. 
rules,  duty  of  to  prescribe,  671. 
statutes  requiring  mining  bosses  and  hoisting  engineers  to  have 

certificates  of  competency,  594. 
timbering  of  mines,  absence  of  is  not  evidence  of  negligence, 

564. 
timbering  of  mines,  care  required  to  be  exercised  by  respecting 

564. 
timbering,  statute  prescribing  duties  respecting,  588. 
ventilation,  care  which  must  exercise  respecting,  564,  565i, 
ventilation,  duty  of  under  statutes,  56©,  500. 
vice-principals,   liability   for  negligence  of,  571,   572. 
willful  failure  to  comply  with  statutory  duties,  what  is,  068. 
IflNINO  CLAIMS,  abandonment  of,  acts  sufficient  to  cousUtute, 

404,  405. 
aibandonment  of,  acts  which  do  not  amount  to^  40Qw 
abandonment  of,  defined,  403. 
abandonment  of,  is  a  question  of  intent,  404. 
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HINING  CLAIMS,  abandonment  of,  lapse  of  time  Is  not  essential 

to.  404. 
abandonment  of  need  not  be  specially  pleaded,  413. 
abandonment  of,   test  of,  404. 
abandonment  of,  when  takes  place,  403,  404. 
co^wner,  right  of  one  to  collect  of  another  for  doing  more 

than  his  share  of  the  work,  407,  408. 
evidence  to  prove  abandonment  or  forfeiture  of,  414. 
forfeiture  of  by  failure  to  comply  with  the  national  statute!^ 

406. 
forfeiture  of  by  failure  to  do  the  required  work,  408. 
forfeiture  of,  construction  of  the  law  is  against,  406. 
forfeiture  of  defined,  405. 
forfeiture  of,  effect  of,  406. 

forfeiture  of,  entry  of  a  new  claim,  when  essential  to,  406. 
forfeiture  of,  evidence  sufficient  to  prove,  413. 
forfeiture  of  for  failure  to  comply  with  local  rules,  407. 
forfeiture  of,  for  failure  to  comply  with  state  or  territorial  stat- 
utes, 407. 
forfeiture  of,  is  not  a  question  of  Intent,  406. 
forfeiture  of,  to  a  co-owner,  407,  408. 
pleading  abandonment  or  forfeiture  of,  413. 
work  upon,  additional,  power  of  the  state  to  require,  406. 
iWork  upon,  amount  which  must  be  done  to  prevent  a  forfeiture* 

409. 
work  upon,  done  at  a  distance  from,  410. 
work  upon,  done  in  prospecting,,  410,  411. 
work  upon,  during  adverse  possession,  412. 
work  upon,  excuses  for  nonperformance  of,  412. 
iwork    upon    may  be  done    in  the    construction  of    roads  and 

ditches,  410. 
work  upon  may  be  in  the  construction  of  buildings,  410. 
work  upon  one  claim,  when  may  be  regarded  as  for  the  benefit 

of  several,  411,  412. 
work  upon,  pending  the  application  for  a  patent,  412. 
work  upon,  watchman's  services,  whether  may  be  considered 

as,  411. 
work  upon,  what  deemed  to  be,  409. 

work  upon,  when  must  be  done  to  prevent  a  forfeiture,  408,  409. 
work  upon,  where  may  be  done  to  prevent  a  forfeiture,  400, 

410. 
work  upon,  who  must  do  to  prevent  a  forfeiture,  408. 
MORTGAGE,  assignee  of,  to  what  defenses  subject,  747. 
MUNICIPAL  CORPORATIONS,  cemeteries,  powers  of  over,  679- 

NATIONAL    COURTS,  attack    In  Dy    Habeas    corpus  upon  Juag- 

ments  of  state  courts,  200,  201. 
KSOLIGENCE.    See  Mine  Ownera 


Index  to  the  Notes.  999 

PROCESS,  personal  service  of  is  not  Indispensable,  360,  361. 

publication,  service  of  by,  when  may  be  made,  861. 
PUBLIC  LANDS,  impeaching  patent  for,  156. 

PUBLIC  OFFICE,  title  to  cannot  be  tested  upon  habeas  corpus, 

177. 
PUBLIC  OFFICERS,  embezzlement  by,  42,  40. 

libel  of,  70. 

RAILROADS,  prescriptive  title  to  lands  forming  part  of  right  of 
way  of,  whether  may  be  created  by  adveorse  possession, 
780,  781. 

STATUTES,  repeal  of  penal,  effect  of,  114. 

£TREETS  AND  HIGHWAYS,  adverse  possession  of,  effect  of  as 

against  the  owner  of  the  fee,  778. 
adverse  iwssession  of,  whether  creates  a  prescriptive  title,  776- 

782. 
difference  between  encroachments  upon  and  obstruction  of  In 

creating  prescriptive  title,  778. 
estoppel,  adverse  possession,  whether  may  create,  779,  780. 
municipal  corporations,  prescriptive  title  to  property  held  by 

for  public  uses,  775-782. 

UNKNOWN  OWNERS,  affidavit  in  support  of  publication  of  sum- 
mons against,  363. 

constitutionality  of  statutes  authorizing  proceedings  against, 
360. 

equity  proceedings  against,  364. 

escheat  of  lands,  proceeding  against  for,  367. 

foreclosure  against,  366. 

heirs  may  be  pioceeded  against  as,  365. 

infants  may  be  proceeded  against  as,  368. 

judgment  against,  effect  of,  368. 

Jurisdiction  over,  state  courts  may  be  authorized  to  exercise^ 
358-361. 

jurisdiction  over,  statutory  provisions  for  acquiring  must  be 
pursued,  362. 

parties  who  must  be  named  in  proceedings  against,  864. 

partition  against,  366. 

personal  service  of  process  upon  may  be  dispensed  with,  360, 
361. 

petition  or  complaint  against,  failure  to  verify,  362,  863. 

petition  or  complaint  against,  what  must  show,  862,  363. 

power  of  the  states  to  authorize  proceedings  against,  85ft, 

proceedings  against  are  in  rem, -360. 

fluieting  title  against,  366,  367. 


1000  Index  to  the  Notes. 

UNKNOWN  OWNERS,  specific  performance  of  contracts,  procee<l- 
Ings  against  (or,  8GT. 
statutes  authorizing  proceedings  against,  35& 
tax  suits  against,  807. 

WATERS,  prescripUvie  right  to  conUnue  diversion  of,  342L 


INDEX. 


ABATEMENT. 
See  Criminal   Law,   10. 

ABBREVIATIONS. 
See  Evidence,  1. 

ACCESSARIES. 
See  Criminal  Law,  9. 

ACKNOWLEDGMENTS. 

ACKNOWLEDGMENT  OF  NOTARY— SUFFICIENCY.— The 
omission  of  the  notary's  place  of  residence  in  his  certificate  of  ac- 
knowledgment of  a  mortgage  is  not  such  material  defect  as  to 
invalidate  the  mortgage  as  against  third  persons.  (Griffin  v.  Catlin, 
782.) 

ACTIONS. 

1.  ACTIONS-PLEA  OF  PRIOR  ACTION  PENDING-EVI- 
DENCE OF  DISMISSAL.— If  the  defendant  pleads  a  prior  action 
pending,  It  is  not  an  abuse  of  discretion  to  open  the  case  after 
submission  to  admit  proof  that  the  prior  action  has  been  dismissed. 
(Loewenthal  v.  Coonan,  115.) 

2.  PRACTICE—SPLITTING  CAFSFS  OF  ACTION WHERH 

SEVERAL  ARTICLES  OF  PERSONAL  PROPERTY  ARE 
WRONGFULLY  TAKEN  FROM  THE  OWNER  BY  A  SINGLE} 
ACT,  but  one  cause  of  action  accrues  to  him,  and  he  must  pursue 
his  remedy  in  a  single  action.  A  recovery  for  any  of  such  articles 
precludes  any  recovery  for  the  remainder.    (Stern  v.  Riches,  892.) 

3.  PRACTICE.- A  SINGLE  ACTION  ONLY  CAN  BE  MAIN- 
TAINED for  the  levy  of  an  attachment  upon  property  exempt  from 
execution  and  the  refusal  to  surrender  It  to  the  defendant,  though 
some  of  the  articles  were  of  such  a  character  that  It  was  the  duty 
of  the  officer  to  deliver  them  on  demand,  and  as  to  others,  he  had  a 
right  to  retain  them  in  his  possession  for  a  reasonable  length  of 
time  to  enable  him  to  make  an  inventory  and  appraisement,  an.l 
the  defendant  to  select,  claim,  and  receive  in  return  his  exempt 
portion.    (Stem  v.  Riches,  892.) 

ADULTERATION  OF  FOOD. 

1.  ADULTERATION  OF  FOOD IF  ONE  IS  FOUND  IN  THE 

POSSESSION  of  adulterated  milk,  under  circumstances  from  which 
It  may  be  inferred  that  the  adulteration  is  recent,  It  I«  incumbent 

(1001) 
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on  him,  In  a  prosecution  therefor,  to  show  that  the  adulteration 
:was  without  his  knowledge.     (Isenhour  v.  State,  228.) 

2.  ADULTERATION   OP    FOOD— EVIDENCE IF    A    MILK 

VENDER  uses  a  "preserver,"  what  he  did  to  ascertain  whether 
It  Is  an  adulterant  Is  admissible  In  evidence,  in  a  prosecution  for 
selling  adulterated  uiilk,  In  explanation  of  his  assertion  that  he 
did  not  know  the  milk  was  adulterated.  And  if  he  thereby  over- 
comes the  presumption  of  guilty  knowledge  raised  by  the  posses- 
sion of  adulterated  milk,  he  should  be  acquitted.  (Isenhour  v.  State, 
228.) 

3.  ADULTERATION  OF  FOOD AN  AFFIDAVIT  CHARGING 

that  the  defendant  "had  In  his  possession,  with  Intent  to  sell  the 
same,  one  pint  of  milk  then  and  there  adulterated  with  a  certain  sub- 
stance injurious  to  health,  to  wit,  formaldehyde,"  Is  not  bad  for 
want  of  an  allegation  that  formaldehyde  is  either  poisonous  or  in- 
jurious to  health.    (Isenhour  v.  State,  228.) 

4.  ADULTERATION  OF  FOOD.— AN  AFFIDAVIT  CHARGING 
one  with  having  the  possession  of  adulterated  milk  need  not  al- 
lege that  It  was  adulterated  by  him.    (Isenhour  v.  State,  228.) 

5.  ADULTERATION  OF  FOOD— IN  AN  AFFIDAVIT  CHARG- 
ING one  with  the  possession,  with  Intent  to  sell,  of  adulterated 
milk.  It  Is  not  necessary  to  allege  that  the  milk  violates  some  rule, 
ordinance,  or  standard  prescribed  by  the  state  board  of  health, 
under  a  statute  imposing  on  such  board  the  duty  to  prescribe  rules 
and  standards.    (Isenhour  v.  State,  228.) 

6.  ADULTERATION  OF  FOOD— WHO  MAY  PROSECUTE 
FOR.— A  provision  of  a  pure  food  law  imposing  the  duty  to  enforce 
it  upon  the  state  board  of  health  does  not  exclude  Individuals  from 
making  complaint  of  an  offender.     (Isenhour  v.  State,  228.) 

7.  ADULTERATION  OF  FOOD THE  PROVISO  OF  A  PURE 

FOOD  LAW  need  not  be  alleged  in  an  affidavit  charging  a  viola- 
tion of  the  statute.     (Isenhour  v.  State,  228.) 

8.  PURE  FOOD  LAW—WHEN  TAKES  EFFECT.— A  provision 
of  a  pure  food  law  that  within  ninety  days  after  its  passage  the 
state  board  of  health  shall  adopt  measures  to  facilitate  its  en- 
forcement does  not  postpone  the  taking  effect  of  the  law  until 
this  duty  is  performed.    (Isenhour  v.  State,  228.) 

ADVANCEMENTS. 

1.  ADVANCEMENTS— PAYMENT  OP HEIRS  OP  AN  IN- 
TESTATE may  sue  another  heir  to  have  the  share  of  the  latter 
In  the  lands  of  the  intestate  subjected  to  the  payment  of  advance- 
ments made  to  him,  and  to  have  the  lien  of  a  creditor,  acquired  by 
the  levy  of  an  attachment  upon  the  undivided  interest  of  such 
heir  in  the  lands,  declared  subordinate  to  their  equity.  (Comer  v. 
Shehee,  78.) 

2.  ADVANCEMENTS- INTEREST— An  heir  to  whom  advance- 
ments have  been  made  cannot  be  charged  with  Interest  thereon. 
(Comer  v.  Shehee,  78.) 

3.  ADVANCEMENTS— JOINDER  OP  ACTIONS.— IN  A  SUIT 
FOR  PARTITION,  the  court  may  entertain  and  settle  equities 
growing  out  of  advancements.    (Comer  v.  Shehee,  78.) 

4      ADVANCEMENTS— PARTITION .TOINDER  OP    ACTIONS 

IN  A  SUIT  TO  SUBJECT  THE  INTEREST  OF  AN  HEIR  in  the 
lantds  of  an  Intestate  to  the  payment  of  advancements  made  to 
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him,  the  court  may  make  a  partition  of  such  lands,  or  order  a  sale 
of  them,  and  divide  the  proceeds  equitably  among  those  entitled  to 
them.     (Comer  v.  Shehee,  78.) 

5.  ADVANCEMENTS—CREDITORS  OF  HEIR.— A  PROBATE 
DECREE  ascertaining  that  an  advancement  was  made  to  an  heir, 
and  the  amount  thereof,  is  binding  on  the  creditors  of  such  heir. 
(Comer  v.   Shehee,  78.) 

ADVERSE  POSSESSION. 

1.  ADVERSE  POSSESSION— OCCUPATION  OP  RAILROAD 
RIGHT  OF  WAY.— Adverse  possession  of  a  portion  of  a  railroad 
right  of  way,  inconsistent  with  its  use  as  such,  maintained  for 
the  statutory  period  of  limitation,  confers  title  on  the  occupant, 
and  bars  the  riarht  of  the  railroad  company  to  recover  possession. 
(Northern  Pacific  Ry.  Co.  v.  Ely,  766.) 

2.  ADVERSE  POSSESSION  OF  RAILROAD  RIGHT  OF  WAY 

— ESTOPPEL.— If  a  railroad  company  permits  iK)rtions  of  Its  right 
of  way  to  be  occupied  by  settlers,  under  pre-emption  and  homestead 
laws,  without  objection,  for  more  than  ten  years,  and  such  occu- 
pants plat  the  land  into  city  lots,  make  valuable  improvements 
thereon,  and  expend  vast  sums  of  money  for  taxes  and  street  assess- 
ments, the  company  is  estopped  from  asserting  title  to  such  portions 
of  Its  right  of  way.     (Northern  Pacific  Ry.  Co.  v.  Ely,  766.) 

3.  ADVERSE  POSSESSION  OF  RAILROAD  RIGHT  OF  WAY 
—DEFENSE  OF  PUBLIC  POLICY.— If  a  railroad  permits  another 
to  occupy  its  right  of  way  until  his  title  bexjomes  perfect  by  adverse 
possession,  the  company  cannot  set  up  the  defense  that  its  right 
of  way  was  granted  for  public  purposes,  and  that  It  Is  against 
public  policy  to  permit  the  abfindonment  of  the  right  of  way,  as 
such,  or  the  acquisition  of  title  thereto  either  by  adverse  possession 
or  by  way  of  estoppel  against  the  company.  (Northern  Pacific  Ry. 
Co.  V.  Ely,  766.) 

4.  PRESCRIPTION THE   REAL   OBJECT   OF   A   STATUTE 

RELATING  TO  ADVERSE  POSSESSION  Is  to  prevent  litigation, 
and  to  quiet  title  to  land  which  has  remained  In  the  possession  of 
another  adversely  nnd  in  hostility  to  its  true  owner  for  the  specified 
period  of  time.     (Northern  Pacific  Ry.  Co.  v.  Townsend,  342.) 

o.  PRESCRIPTION A  RAILWAY  COMPANY  MAY  BE  DE- 
PRIVED OF  A  PART  OF  ITS  RIGHT  OF  WAY  by  adverse  occu- 
pation for  the  statutory  period  of  time.  (Northern  Pacific  Ry.  Co. 
V.  Townsend,  342.) 

6.  PRESCRIPTION.— REAL  PROPERTY  BELONGING  TO 
MUNICIPAL  CORPORATIONS  and  quasi  public  corporations  can, 
be  lost  under  the  statute  by  adverse  possession.  (Northern  Pacific 
Ry.  Co.  V.  Townsend,  342.) 

7.  PRESCRIPTION.— THE  RIGHT  OF  A  RAILWAY  COM- 
PANY UNDER  AN  ACT  OF  CONGRESS  to  use  and  occppy  a  right 
of  way  over  the  public  domain  four  hundred  feet  wide  is  subject 
to  the  statute  relating  to  adverse  possession.  (Northern  Pacific  Ry. 
Co.  V.  Townsend,  342.) 

8.  PRESCRIPTION.— THE  MAKING  OP  A  HOMESTEAD  EN- 
TRY under  the  United  States  homestead  laws  initiates  an  adverse 
and  ho.stlle  claim  to  the  land  as  against  third  parties  which  will 
ripen  Into  a  good  title  by  adverse  possession  If  continued  for  the 
period  of  time  required  by  the  statute  of  limitations.  (Northern 
Pacific  Ry.  Co.  v.  Townsend,  342.) 

See  Easements,  Q. 
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AGBNOY. 

1.  AGENCY.— ONE  WHO  IS  INTRUSTED  WITH  MONEY  for 
the  purpose  of  chungiug  it  or  having  it  changed  is  hxx  agent.  (Eg- 
glestou  V.  State,  17.) 

2.  THE  STATUTE  OP  LIMITATIONS  BEGINS  TO  RUN  AS 
BETWEEN  A  PRINCIPAL  AND  AN  AGENT  where  the  agency 
is  continuous  and  involves  many  acts  and  collections  of  money  at 
the  termination  of  tbe  agency.     (Rowan  v.  Chenoweth,  790.) 

3.  NOTICE  IS  IMPUTED  TO  A  PRINCIPAL  of  what  his 
agent  did  within  the  actual  or  apparent  scope  of  his  agency.  (An- 
drews V.  Robertson,  870.) 

4.  A  PRINCIPAL  RATIFIES  THE  TRANSACTION-?  OP  HIS 
AGENT  if,  having  knowledge  of  the  facts,  he  insists  on  retaining 
the  benefit  of  the  transaction.  If  a  principal  does  not  intend  to 
ratify  the  unauthorized  act  of  his  agent,  he  must,  upon  receiving 
knowledge  of  the  transaction,  repudiate  it,  and  oCfer  to  return 
anything  received  in  consideration  of  it  (Andrews  v.  Robertson, 
870.) 

See  Evidence,  4,  5. 

ANCIENT  LIGHTS. 
See  Easements,  5. 

ANIMALS. 

1.  WILD  ANIMALS— OWNER'S  LIABILITY.  -The  ownor  of  a 
beast  ferae  naturae,  which  gets  loose  and  does  harm  to  any  person, 
is  liable  therefor,  though  he  had  no  particular  notice  that  the 
animal  had  done  any  such  thing  before.    (Crowley  v.  Groonell,  690.) 

2.  DOMESTIC  ANIMALS  _  OWNER'S  LIABILITY— If  the 
•owner  of  a  domestic  animal  has  notice  of  its  propensity  to  com- 
mit the  class  of  injuries  complained  of,  he  must  restrain  it  at  his 
peril.  And  it  is  no  answer  that  the  animal  was  not  cross  or  savage 
and  acted  in  good  nature  and  playfulness.  (Crowley  v.  Groonell, 
690.)  4 

3.  DOGS— OWNER'S  LIABILITY A  cross  and  savage  disposi- 
tion on  the  part  of  a  dog  is  not  necessary  in  order  to  impose  lia- 
bility on  its  owner  for  its  assault;  a  mischievous  propensity  la 
enoiigh,  if  the  case  is  otherwise  made  out.  It  makes  no  difference, 
in  respect  to  the  liability,  whether  the  assault  proceeds  from  good 
or  Hi  nature,  from  playfulness  or  ugliness.  (Crowley  v.  Groonell, 
C90.) 

4.  DOGS— LIABILITY  FOR  INJURY  BY.-The  owner  of  a 
peaceable  dog  of  gentle  and  kind  disposition  is  not  liable  in  damages 
merely  because  the  dog  bites  a  person.  Without  some  fault  on 
the  part  of  the  owner,  liability  does  not  arise.  (Martinez  v.  Bern- 
hard,  30(5.) 

5.  DOGS— THE  HAIR  OF  THE  DOG  is  not  an  antidote  for  his 
bite,  and  for  injuries  due  to  using  it  as  such  antidote  his  owner  is 
not  answera!)le.     (Martinez  v.  Bernhard,  306.) 

6.  DOGS.— THE  BITE  OP  A  DOG  is  not  ground  for  damages 
against  his  owner  if  the  death  of  the  person  bitten  is  traced  to  an- 
other cause.    (Martinez  v.  Bernhard,  306.) 
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7.  A  DOG  IS  PROPERTY,  FOR  THE  NEGLIGENT  KILLING 
of  which  an  actlou  will  lie.  (Louisville  etc.  R.  R.  Co.  v.  Fitz- 
patrick,  64.) 

8.  PROPERTY  IN  DOGS.— BY  THE  COMMON  LAW,  owner« 
ship  of  a  dog  carried  with  it  property  rights  to  afford  the  owner 
a  civil  remedy  for  injuries  to  the  animal,  but  It  was  not  a  subject 
of  larceny.     (Louisville  etc.  R.  R.  Co.  v.  Fitzpatrick,  64.) 

.    APPEAL  AND  ERROR. 

1.  APPEAL— ASSIGNMENT  OF  ERROR.-WHERB  THERE 
ARE  SEVERAL  FINDINGS  OF  FACT  a  general  assignment  of  er- 
ror that  the  decision  is  not  supported  by  the  evidence  is  insufllclent 
to  call  in  question  the  correctness  of  any  particular  finding  of  fact. 
(Parish  v.  City  of  St.  Paul,  374.) 

2.  API»EAL THE  DOCTRINE  OF  THE  LAW  OF  THE  CASE 

does  not  apply  on  the  second  appeal  of  the  same  case,  where  the 
evidence  is  essentially  different  from  that  on  the  first  (Kray  v. 
Muggli,   332.) 

3.  API'ELLATE  PRACTICE— JUDGMENTS  OF  NONSUIT.— 
Upon  appeal  from  a  judgment  of  nonsuit,  the  evidence  must  be  con- 
strued as  strongly  as  possible  against  the  correctness  of  the  ruling 
of  the  lower  court.  The  plaintifC  is  entitled  to  judgment  upon  the 
merits  if  there  is  any  substantial  evidence  in  his  favor.  (Vermont 
Marble  Co.  v.  Declez  Granite  Co.,  143.) 

4.  APPEAL— WEIGHT  OF  EVIDENCE.— The  rule  that  the  su- 
preme court  will  not  weigh  the  evidence  on  appeal  has  no  excep- 
tion m  a  prciceeeding  to  appoint  a  receiver.  (Sheridan  Biick  Work* 
V.  Marion  Trust  Co.,  207.) 

5.  APPEAL— CONSTITUTIONAL  QUESTIONS  NOT  REVIEW- 
ABLE.—One  convicted  of  violating  a  penal  statute  has  no  right,  oa 
appeal,  to  liave  constitutional  questions  under  the  law  decided  that 
do  not  arise  in  his  case,  and  in  which  he  has  no  interest  (Isenhour 
v.  State,  228.) 

6.  APPEAL— GARNISHMENT THE  RULINGS  OF  A  COURT 

in  striking  out  certain  pleas  of  a  garnishee  cannot  be  reviewed 
on  appeal,  where  neither  the  motions,  pleas,  nor  the  rulings  of 
the  court  appear  in  the  bill  of  exception^.  (Cottingham  v.  Greely 
Baruham  Grocery  Co.,  58.) 

7.  APPELLATE  PRACTICE IN  RESERVED  CASES  a  ques- 
tion whether  an  answer  is  sufficient  to  constitute  a  defense  will 
not  be  answered  on  appeal,  but  must  be  decided  by  the  trial  court. 
(Farm  Investment  Co.  v.  Carpenter,  918.) 

8.  AI'PELLATE  PRACTICE-SUPPLYING  RECORD.— Under 
a  statute  authorizing  the  appellate  court  to  require  the  clerk  of  f^e 
court  below  to  certify  anything  omitted  from  the  transcript,  or  to 
dismiss  the  appeal  on  motion  of  respondent  for  such  omission  un- 
less a  cross-motion  is  made  by  appellant  to  supply  the  defect,  a 
motion  to  dismiss  an  appeal  because  the  transcript  does  not  con- 
tain a  notice  of  appeal  should  not  be  granted,  where  such  omission 
is  not  the  faiilt  of  the  appellant,  and  he  moves  the  court  that  the 
elerk  of  the  court  below  be  required  to  supply  such  notice.  (Thibault 
V.  Ijcnnon,  657.) 

9.  TRIAL— APPELLATE  PRACTICE If  no  reply  to  material 

allegations  of  new  matter  in  an  answer  Is  shown  by  the  record, 
and  other  issues  appear  therefrom   upon   which  the  case  might 
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have  properly  been  tried,  It  Is  not  presumed  on  appeal  that  It  was 
tried  upon  the  matters  admitted  by  the  pleadings.  (Ames  v.  Par- 
rott,  530.) 

10.  TUIAL—APPBLLATB  PRACTICE.— No  advantage  can  be 
taken  on  appeal  of  failure  to  reply  below  where  trial  was  had  on 
the  theory  that  a  reply  had  been  filed,  unless  there  is  something  In 
the  record  from  which  an  inference  may  be  drawn  that  reply  was 
waived,  or  from  which  the  court  may  ascertain  what  issues  were 
actually  tried.     (Ames  v.  Parrott,  536.) 

See  Benefit  Societies,  6;  Judgments,  1,  2. 

ARBITRATION. 

ARBITRATION  —  REAPPRAISEMENT  —  ESTOPPEL.  — 
Where  one  party  to  an  award  attacks  it  on  the  ground  of  fraud  or 
misconduct  of  the  referees  and  demands  a  reappraisement,  and  the 
other  party  determines  to  abide  by  the  award  and  refuses  to  sub- 
mit to  a  reappraisement,  the  latter  is  thereby  estopped  from  there- 
after demanding  another  appraisement,  in  case  the  charges  shall 
prove  to  be  sustained.  (Christian&on  v.  Norwich  Union  Fire  Ins. 
Soc,  o79.) 

See  Insurance,  3-6. 

ASSAULT. 
See  Criminal  Law,  1. 

ASSOCIATIONS. 
See  Benefit  Societies. 

ATTACHMENT   AND   GARNISHMENT. 

1.  ATTACHMENT.  —  SPECIAL  STATUTORY  PROVISIONS 
RESPECTING  THE  MANNER  in  which  a  levy  of  an  attachment 
shall  be  made  must  be  strictly  observed,  and  a  departure  therefrom 
Invalidates  the  levy.     (Ames  v.  Parrott,  536.) 

2.  ATTACHMENT— ATTESTING  WITNESSES  —PLAINTIFF 
IN  ATTACHMENT.— If  the  statute  provides  that  the  sheriff  levy- 
ing an  attachment  go  to  the  place  where  the  property  of  the  defend- 
ant may  be  found,  and  declare  in  the  presence  of  two  residents 
of  the  county,  who  shall  be  attesting  witnesses,  that  by  virtue  of 
the  order  he  attaches  such  property  at  the  suit  of  the  plalntiCP,  the 
statute  is  not  complied  with  by  a  levy  and  declarations  in  the 
presence  of  two  persons,  one  of  whom  is  the  plaintiff  In  attach- 
ment    (Ames  V.  Parrott,  53G.) 

3.  ATTACHMENT—RELEASE  — BURDEN  OF  PROOF.  —  A 
SHERIFF  who,  in  legal  effect,  releases  a  plaintiff's  attachment 
without  his  consent  has  the  burden  of  justifying  his  action  by  show- 
ing that  the  debtor  in  the  attachment  suit  had  ncr  leviable  Interest 
In  the  property.     (Whitney  v.  Wagener,  351.) 

4.  GARNISHMENT CHOSES  IN  ACTION  in  the  possession  of 

a  garnishee  cannot  be  subjected  by  garnishment.  (Cottingham  v. 
Greely  Baruham  Grocery  Co.,  58.) 

5.  THE  PRINCIPLE  THAT  A  GARNISHING  CREDITOR 
CAN  AVAIL  HIMSELF  ONLY  OF  THE  LEGAL  RIGHTS  OF 
HIS  DEBTOR  against  the  garnishee  is  subject  to  an  exception 
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when  the  garnishee  has  possession  of  property  of  the  debtor  un- 
der a  fraudulent  transfer,  for,  though  such  transfer  Is  valid  against 
the  debtor,  creditors  may  assert  its  invalidity.  (Cottingham  v. 
Greely  Barnham  Grocery  Co.,  58.) 

6.  GARNISHMENT.— IN  DETERMINING  THE  VALUE  OP 
NOTES  AND  ACCOUNTS  received  by  a  garnishee  under  a  fraud- 
ulent conveyance,  the  criterion  is  the  value  of  the  property  at  the 
date  of  the  transfer.  (Cottingham  v.  Greely  Barnham  Grocery  Co., 
58.) 

7.  GARNISHMENT.— A  TENDER  OF  ISSUE,  AFTER  A  CON- 
TEST OF  THE  ANSWER  OP  A  GARNISHEE,  may  be  filed  at 
any  time  before  the  trial.  (Cottingham  v.  Greely  Barnham  Grocery 
Co.,  58.) 

8.  GARNISHMENT.— THE  ISSUE  TO  BE  MADE  UP,  AFTER 
A  CONTEST  OF  THE  ANSWER  OF  A  GARNISHEE,  in  which 
the  plaintifC  must  allege  in  what  respect  the  answer  is  untrue,  is 
in  the  nature  of  a  complaint.  (Cottingham  v.  Greely  Barnham 
Grocery  Co.,  58.) 

9.  GARNISHMENT— CONTEST  OP  ANSWER— ISSUE.— In  con- 
testing  the  answer  of  a  garnishee,  the  Alabama  statutes  do  not  re- 
quire the  issue  to  be  formed  at  the  term  of  court  at  which  the 
answer  Is  made,  but  only  that  the  plaintiff  shall  controvert  by  his 
oath,  at  such  term,  that  he  believes  the  answer  to  be  untrue.  (Cot- 
tingham V.  Greely  Barnham  Grocery  Co.,  58.) 

See  Actions,  '6;  Appeal  and  Error,  6;  Exemptions;  Fraudulent  Con- 
veyances. 

ATTORNEYS'   PEES. 
See  Mortgages,  9, 

BAILIFFS. 
See  Office  and  Officers. 

BANKS  AND  BANKING. 

1.  BANKING AN  OFFICER  OR  AGENT  OP  A  BANK  WHO 

RECEIVES  A  DEPOSIT  IN  DISOBEDIENCE  OF  A  STATUTB 
and  neglects  to  perform  a  duty  imposed  thereby  ie  personally 
liable  for  all  damages  resulting  proximately  from  such  disobedi- 
ence or  neglect.     (Hyland  v.  Roe,  873.) 

2.  BANKING.— AN  ACCEPTANCE  OP  A  DEPOSIT  BY  A 
BANK  WHICH  IS  INSOLVENT,  and  therefore  by  a  statute  for- 
bidden to  continue  in  business,  constitutes  such  fraud  as  entitles 
the  depositor  to  reclaim  his  money.  Such  bank  cannot  honestly 
•continue  in  business  and  receive  the  money  of  Its  customers.  (Hy- 
land V.  Roe,  873.) 

3.  BANKING— A  DEPOSIT  OP  MONEY  DOBS  NOT  VEST 
THE  TITI/B  THERETO  IN  THE  BANK  and  convert  the  de- 
positor Into  a  general  creditor,  If  It  Is  at  the  time  insolvent, 
and  for  that  cause  forbidden  by  a  statute  of  the  state  to  receive 
deposits.  The  depositor  may  elect  to  rescind  the  transaction  and 
recover  his  money.     (Hyland  v.  Roe,  873.) 

4.  BANK,  INSOLVENT— IDENTIFICATION  OF  DEPOSIT 
FOR  THE  PURPOSE  OF  RECOVERY.— If  the  holder  of  a  check 
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deposits  It  In  n  bank  which,  because  of  Its  Insolvency,  has  no 
right  to  do  business,  and  receives  a  portion  thereof  In  cash  and 
the  balance  in  a  certificate  of  deposit,  and  the  receiving  bank 
transmits  tlie  clieck  to  n  drawing  bank  for  payment,  but  it,  to 
the  extent  of  the  sum  named  in  the  certificate  of  deposit,  re- 
mains unpaid  until  after  the  insolvent  bank  closes  its  doors  and 
has  passtMi  into  the  hands  of  a  receiver,  such  balance  remains 
capable  of  Identification,  and,  if  subsequently  paid  to  the  receiver, 
may  be  recovered  from  him  by  the  depositor  on  surrender  of  the 
certificate  of  deposit.     (Hyland  v.  Roe,  873.) 

5.  RESCISSION,  WHEN  OFFER  TO  RETURN  NECESSARY. 
One  who  deposits  a  check  In  an  insolvent  bank,  receiving  a  part 
of  the  amount  in  money  and  the  balance  in  a  certificate  of  deposit, 
and  who  wishes  to  rescind  because  of  such  insolvency,  need  not 
offer  to  return  the  amount  actually  received,  where  he  seeks  to 
recover  the  balance  only.     (Hyland  v.  Roe,  873.) 

6.  RESCISSION  PENDING  OFFER  TO  RETURN In  a  pro- 
ceeding equitable  In  its  nature  to  recover  moneys  deposited  in 
an  insolvent  bank  for  which  the  depositor  received  a  certificate  of 
deposit,  a  demurrer  is  properly  sustained,  if  there  is  no  allega- 
tion of  an  offer  to  surrender  such  certificate.    (Hyland  t.  Roe,  873.) 

BENEFIT    SOCIETIES. 

1.  BENEFICIAL  ASSOCIATIONS— BY-LAWS,  WHEN  RET- 
ROSPECTIVE.—A  by-law  of  a  beneficial  association  declaring  that 
any  member  of  the  order  who,  after  a  date  specified,  enters  into 
the  business  of  selling  intoxicating  liquors  by  retail  shall  be  ex- 
pelled, applies  to  members  who  had  become  such  before  the  enact- 
ment of  the  by-law,  though  they  were  engaged  in  such  business 
when  they  were  admitted  to  the  order,  if  they  had  discontinued  it 
before  the  adoption  of  the  by-law.  (liangnecker  v.  Trustees  of 
Grand  Lodge,  etc.,  8fi0.) 

2.  BENEFICIAL  ASSOCIATIONS— FORFEITURE  OF  INSUR- 
ANCE BY  BEING  GUILTY  OF  CAUSE  FOR  EXPULSION.— If 
a  certificate  of  insurance  issued  by  an  order  to  one  of  its  members 
provides  that  no  liability  shall  accrue  unless  the  member  shall. 
In  every  particular,  while  a  member,  comply  with  all  the  by-laws 
of  the  order,  and  he  Is  afterward  guilty  of  an  offense  against 
the  by-laws,  for  which  he  might  have  been  expelled,  his  right  to 
Insurance  Is  forfeited,  though  no  proceeding  was  taken  for  his 
expulsion.    (Langnecker  v.  Trustees  of  Grand  Lodge,  etc.,  860.> 

3.  BENEFICIAL  ASSOCIATIONS ACTS  MUST  BE  DEEMED 

PROHIBITED  by  the  by-laws  of  a  beneficial  association  if  they 
declare  that  a  member  guilty  of  them  shall  be  expelled.  (Lang- 
necker V.  Trustees  of  Grand  Lodge,  etc.,  8G0.) 

4.  BENEFICIAL  ASSOCIATIONS FAILURE  TO  PAY  AS- 
SESSMENTS AFTER  VOID  EXPULSION  from  a  beneficial  as- 
sociation does  not  defeat  the  member's  right  to  benefits  if  he  has 
been  notified  that  the  lodge  will  not  receive  any  more  from  him, 
because  It  no  longer  regards  him  as  a  member.  (Langnecker  v. 
Trustees  of  Grand  Lodge,  etc.,  800.) 

5.  AN  APPEAL  FROM  A  VOID  PROCEEDING  IS  NOT 
NECESSARY.  Hence  a  member  of  a  beneficial  association  need 
not  appeal  from  an  order  expelling  him,  if  It  is  void.  (Laugueck<;r 
▼.  Trustees  of  Grand  Lwlge,  etc.,  8b0.) 


Index.  1009- 

G.  BENEFIT  SOCIETIES— DIVORCED  BENEFICIARY.— If  a 
member  of  a  benefit  society  designates  his  then  wife  as  his  bene- 
ficiary in  accordance  with  the  laws  of  the  society,  and  dies  without" 
changing  his  beneficiary,  the  person  named,  though  subsequently 
divorced  from  him,  is,  upon  his  death,  entitled  to  the  benefit,  to  th& 
exclusion  of  his  second  wife  and  his  children  by  her.  (Courtois  v- 
Grand  Lodge  of  Ancient  Order  of  United  Workmen,  137.) 

7.  BENEFIT   SOCIETIES— DIVORCED   BENEFICIARY If  a- 

member  of  a  benefit  society  designates  his  wife  as  his  beneficiary, 
and  she  afterward  obtains  a  divorce,  and  the  member  then  dies- 
without  having  designated  another  beneficiary,  the  fact  of  the  ob- 
taining such  divorce  is  not  the  legal  equivalent  of  the  death  of  the 
beneficiary  designated,  so  as  to  give  to  the  second  wife  of  the  mem- 
ber or  his  heirs  any  right  to  the  benefit  fund  which  must  be  paid 
to  the  divorced  wife.  (Courtois  v.  Grand  Lodge  of  Ancient  Order 
of  United   Workmen,   137.) 

8.  BENEFIT  SOCIETIES  —  BENEFICIARIES  —  CONSTRUC- 
TION OF  BY-LAW.— If  the  by-la v/s  of  a  benefit  society  provide 
that  the  beneficiary  designated  by  the  member  and  named  in  the 
certificate  "shall,  in  every  instance,  be  one  or  more  members  of  his 
family,  or  some  one  related  to  him  by  blood,  or  who  shall  be  de- 
pendent upon  him,"  such  provision  must  be  construed  as  referring 
to  the  relationship  at  the  date  of  the  certificate,  and  a  designation 
of  a  beneficiary,  valid  in  its  inception;  so  remains,  although  such- 
relati  uship  has  ceased  by  divorce,  or  otherwise,  unless  it  is  other- 
wise stipulated  in  the  contract  of  membership.  (Courtois  v.  Grand 
Lodge  of  Ancient  Order  United  Workmen,  137.) 

9.  BENEFIT  SOCIETIES— RIGHT  OF  ORDER  TO  CHANGE 
OF  BENEFICIARY.— If  a  by-law  of  a  benefit  society  -vests  in  the 
designated  beneficiary  the  right  to  the  benefit  money  Immediately 
upon  the  death  of  the  member,  no  subsequent  act  or  resolution 
of  the  order  can  devest  It  or  devote  it  to  the  use  of  another.  The 
prescribed  mode  of  changing  the  benficiary  must  be  followed,  and 
no  change  can  be  otherwise  made.  (Courtois  v.  Grand  Lodge  of 
Ancient  Order  of  United  Workmen,  137.) 

BILLS  AND   NOTES. 
See  Negotiable  Instruments. 

BILLS  OP  LADING. 
Bee  Carriers,  6-8. 

BOARD  OP    HEALTH. 
See  Health  Ofllcer. 

BUILDING  AND  LOAN  ASSOCIATION. 

1.  A  BUILDING  AND  LOAN  ASSOCIATION  MAY  BORROW 
MONEY  and  give  Its  promissory  note  therefor.  (Marlon  Trust  Co. 
V.  Crescent  Loan  etc.  Co.,  257.) 

2.  LOAN  ASSOCIATION— NOTE  FOR  UNAUTHORIZED  PUR- 
POSE.—A  note  given  by  a  building  and  loan  association  for  bor- 
rowed money  may  be  enforced,  though  the  association  was  Insolvent, 
and  the  money  was  used  in  paying  withdrawing  stockholders,  who 

Am.  St.  Rep.,  Vol.  LXXXVII-64 
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wore  not  entitled  to  receive  the  whole  of  It,  and  the  lender  had 
knowled.sro  of  these  facts.  (Marion  Trust  Co.  v.  Crescent  Loan  etc. 
Co.,  257.) 

3.  BUILDING  AND  LOAN  ASSOCIATIONS,  CONDITIONS  OP 
—RELIEF  IN  EQUITY  FROM  UNLAWFUL  CONTRACTS  WITH. 
One  who  borrows  money  from  a  foroijrn  building  and  loan  associa- 
tion, and  enters  into  a  contract  with  it,  forbidden  by  the  laws  of 
the  state,  and  secured  by  a  trust  deed  of  real  property  therein, 
and  who  seeks  relief  in  equity  against  such  deed,  must  do  equity 
by  paying  the  principal  del)t  with  le'^al  interest,  subject  to  credits 
of  money  already  paid  by  him,  together  with  any  sums  paid  by 
the  association  for  taxes,  lns\irance,  and  other  expenses  necessary 
to  preserve  the  property.    (Floyd  v.  National  Loan  etc.  Co.,  805.) 

4.  BUILDING  AND  LOAN  ASSOCIATIONS— THERE  IS  A 
DIFFERENCE  BETWEEN  A  PREMIUM,  the  amount  of  which  is 
fixed  at  the  time  a  loan  is  made  and  then  divided  into  installments, 
«nd  paid  periodically,  and  a  premium  of  a  specified  sum,  to  be  paid 
on  each  share  each  month  for  an  indefinite  and  uncertain  time,  as 
«ntil  the  maturity  of  the  stoclv,  and  an  association  authorized  to 
operate  upon  one  of  these  systems  cannot  adopt  the  other  withmt 
making  the  contract  unlawful.  (Floyd  v.  National  Loan  etc.  Co., 
805.^ 

5.  A  BUILDING  AND  LOAN  ASSOCIATION  GOING  INTO 
ANOTHER  STATE  TO  DO  BUSINESS  Is  subject  to  the  restiictions 
there  imposed  upon  like  associations,  and  if  it  does  business  on  a 
plan  not  sanctioned  by  such  restrictions,  it  cannot  enforce  its  con- 
tract as  a  building  and  loan  association  contract.  (Floyd  v.  Na- 
tional Loan  etc.  Co.,  805.) 

6.  A  FOREIGN  BUILDING  AND  LOAN  ASSOCIATION  CAN- 
NOT ENFORCE  IN  A  STATE  OTHER  THAN  THAT  OF  ITS 
CRFIATION  a  usurious  note  secured  by  a  trust  deed  on  property 
jn  the  latter  state,  on  the  ground  that  the  contract  is  to  be  deemed 
the  contract  of  the  state  of  the  domicile  of  the  corporation,  and 
is  there  exempt  from  laws  against  usury,  if  the  laws  of  the  state 
where  the  suit  is  brought  do  not  permit  either  individxials  or  cor- 
porations to  make  or  enforce  contracts  such  as  that  in  question. 
(Floyd  V.  National  Loan  etc.  Co.,  805.) 

CARRIERS. 

1.  CARRIERS-  GRATUITOUS  CARRIAGE.— The  mere  nonpay- 
ment of  fare,  or  gratuitous  carriage,  will  not  of  Itself  deprive  a 
traveler  of  his  right  of  action  for  the  results  of  negligence  of  the 
carrier.    (Russell  v.  Pittsburgh  etc.  Ry.  Co.,  214.) 

2.  CARRIERS— RELEASE  OF  LIABILITY A  common  carrier 

of  goods  or  passengers  cannot  contract  with  a  customer  for  a  r^^l^ise 
from  liability  resulting  from  the  carrier's  negligence.  (Russell  v. 
Pittsburgh   etc.   Ry.   Co,.   214.) 

3.  CARRIERS— SEQUESTRATION A  CONSIGNEE  IS  OWN- 
ER of  the  goods  until  the  contrary  appears,  and  may  maintain  an 
action  and  sequestration  against  the  carrier  or  his  agent  for 
their  recovery.    (Sonia  Cotton  Oil  Co.  v.  Steamer  "Red  River."  2'.)3.} 

4.  CARRIERS— SEQUESTRATION— GROUNDS  FOR.— If,  upon 
the  arrival  of  goods  at  the  place  of  delivery,  the  carrier  fails  to  de- 
liver them,  and  leaves  with  an  apparent  intention  to  carry  th*  ra 
to  another  place,  the  consignee  is  entitled  to  resort  to  suit  and 
Bequestration  to  compel  the  delivery  of  the  goods.  (Sonia  Cotloa 
Oil  Co.   v.   Steamer  "Red  River,"  203.) 
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5.  CARRIERS— DELIVERY— FAILURE  OF  CONSIGNEE  TO 
ACCEPT.— A  carrier  must  offer  to  deliver  the  goods  at  a  proper 
place  and  in  a  proper  manner,  and  if  the  consignee  fails  to  ac- 
<^pt  them,  the  carrier  must  put  them  in  a  place  where  they  will 
not  be  exposed  to  loss.  (Sonia  Cotton  Oil  Co.  v.  Steamer  "Red 
River,"  293.) 

6.  CARRIERS— BILLS  OF  LADING— PRESUMPTION— EVI- 
DENCE TO  VARY.— lu  the  absence  of  fraud  or  error,  a  conclusive 
presumption  arises  in  favor  of  a  bill  of  lading,  as  written;  but  if 
error  is  committed  by  including  terms  in  it  binding  the  carrier  to 
deliver  the  goods  at  an  inconvenient  and  expensive  place,  the  car- 
rying part  of  the  contract  may  be  explained  by  parol  evidence. 
(Sonia   Cotton  Oil   Co.  v.   Steamer  "Red  River,""  293.) 

7.  CARRIERS— BILLS  OF  LADING— DELIVERY In  case  of 

error  in  a  bill  of  lading  as  to  the  place  of  delivery,  the  carrier 
lias  no  right  to  retain  the  goods,  without  an  effort  or  offer  to  de- 
liver and  carry  them  beyond  the  place  of  delivery  named  in  the 
contract     (Sonia  Cotton  Oil  Co.  v.  Steamer  "Red  River,"  293.) 

8.  CARRIERS— DELIVERY Landing  a  portion    of  the    goods 

at  the  place  of  delivery,  and  then  returning  them  to  the  vessel  and 
proceeding  with  the  voyage,  is  not  a  sufficient  delivery  to  exon- 
erate the  carrier  from  failure  to  deliver.  (Sonia  Cotton  Oil  Co.  v. 
Steamer  "Red  River,"  293.) 

9.  CARRIERS  —  DELIVERY  _  TENDER  OF  FREIGHT 
CHARGES.— Before  delivery,  or  effort  to  deliver  the  goods  at  the 
place  of  destination,  the  carrier  is  not  entitled  to  any  tender  of 
freight  charges.    (Sonia  Cotton  Oil  Co.  v.  Steamer  "Red  River,"  293.) 

10.  CARRIERS— SPECIAL  CONTRACT— GOODS  IN  BOND.— 
If  a  carrier  is  clearly  instructed  to  carry  goods  "in  bond,"  and, 
disregarding  such  instructions,  takes  the  goods  out  of  bond  without 
authority,  thus  rendering  them  of  less  value  and  causing  a  loss  at 
the  point  of  destination,  he  is  liable  for  actual  damages.  (Smith  v. 
New  Orleans  etc.  R.   11.   Co.,  285.) 

n.  CARRIERS— SPECIAL  CONTRACT— LIABILITY  OP  CON- 
NECTING CARRIERS.— If  goods  are  shipped  "in  bond"  over  con- 
necting lines,  and  both  carriers  participate  in  taking  them  out  of 
bond,  contrary  to  instructions,  thereby  rendering  them  of  less 
value  and  causing  a  loss  at  the  place  of  destination,  the  liability 
for  the  actual  damages  is  solidary  as  between  the  two  carriera 
(Smith  V.  New  Orleans  etc.  R.  R.  Co.,  285.) 

See  Railroads. 

a  CEMETERIES. 

1.  NUISANCE— CEMETERIES  are  not  nuisances  except  condi- 
tions be  present  which  coiTupt  or  foul  the  atmosphere  by  unwhole- 
some or  noxious  stenches,  or  impregnate  the  water  of  wells  or 
springs  in  the  vicinity  by  percolation  through  the  soil,  thereby  en- 
dangering the  public  health.     (Ex  parte  Wygant,  673.) 

2.  NUISANCE A  CEMETERY  is    not   a  nuisance   per  se,  and 

whether  the  act  of  burying  a  dead  body  is  the  commission  of  a 
nuisance  depends  entirely  upon  its  proximity  to  the  inhabitation 
of  the  living,  and  the  manner  in  which  it  is  accomplished.  (Ex 
parte  Vi'ygant,  073.) 

3.  NUISANCE— CEMETERIES— POWER  OF  MUNICIPALITY. 
Under  a  charter  authorizing  a  city  to  declare  what  shall  constitute 
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a  nnisance,  It  cnnnot  arbltrnrlly  declare  thnt  to  be  a  niilsance 
which  Is  not  so  In  f-ict.  or  made  so  by  statute.  Hence  It  cannot  de- 
clare generally  that  the  burial  of  the  dead  In  any  portion  of  the 
city  shall  constitute  a  nuisance,  when  interments  may  be  made 
In  the  usual  way  in  some  sections  thereof,  without  giving  offense 
to  the  senses  of  any  human  inhabitant,  or  endangering  the  health 
of  the  community.     (Ex  parte  VVygant,  673.) 

4.  NUISANCE— CEMETERIES— ORDINANCE  RELATING  TO. 
Under  a  charter  authorizing  municipalities  to  provide  for  the  health, 
cleanliness,  peace,  and  good  order  of  the  city,  and  to  prevent  and 
remove  nuisances,  a  city  may  prescribe  reasonable  rules  respecting 
the  place  and  manner  of  burials  within  its  limits,  but  it  cann.>t 
arbitrarily  prohibit  them,  unless  such  prohibition  la  a  reasonable 
exercise  of  the  power.     (Ex  parte  Wygant,  673.) 

See  Municipal  Corporations,  3. 

CHAMBERS. 
See  Judgments,  19. 

CHATTEL   MORTGAGES. 

1.  A  CHATTEL  MORTGAGE  BY  A  FRAUDULENT  VENDEE 
Is  valid  as  to  a  mortgagee  of  the  goods,  who,  in  consideration  of 
the  mortgage,  and  without  notice  of  the  fraud,  has  extended  the 
time  of  payment  of  his  debt,  or  assumed  any  new  or  additional  ob- 
ligation.    (Adam,  Meldrum  etc.  Co.  v.-  Stewart,  240.) 

2.  A  CHATTEL  MORTGAGE  TO  SECURE  AN  ANTECEDENT 
DEBT  will  not  be  sustained  against  a  vendor  who  has  been  In- 
duced to  part  with  the  mortgaged  property  by  the  fraud  of  the 
mortgagor.     (Adam,  Meldrum  etc.  Co.  v.  Stewart,  240.) 

3.  CHATTEL  MORTGAGES— SALE  BY  MORTGAGOR.— If 
property  under  a  chattel  mortgage  is  sold  by  the  mortgagor  with- 
out authority  of  the  mortgagee,  the  latter  may  either  disavow  the 
sale  and  retake  the  property,  or  he  may  ratify  It  and  sue  the  mort- 
gagor for  the  proceeds.    (Burke  v.  First  Nat.  Bank,  447.) 

CLEARANCE    CARD. 
See  Master  and  Servant;  Slander. 

COMBINATIONS  AGAINST  EMPLOYBJa 
See  Master  and  Servant,  5, 

CONCEALED    WEAPONS. 

1.  CONCEALED  WEAPONS.-A  TRAVELER,  to  come  within 
the  exemption  or  a  statute  prohibiting  the  carrying  of  concealed 
weapons,  is  a  person  traveling  at  least  such  a  distance  as  takes 
him  among  strangers,  with  whose  habits,  conduct,  and  character 
he  Is  not  acquainted,  w^ere  unknown  dangers  may  exist,  from 
which  there  may  be  a  necessity  to  protect  himself.  (State  v.  Smith, 
206.) 

2.  CONCEALED  WEAPONS— TRAVELERS.-One  who  goes 
from  his  home  by  rail,  a  distance  of  fifteen  miles,  in  an  adjoining 
county  to  attend  a  political  meeting,  is  not  a  traveler  entitled  to 
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carry  concealed  weapons,  witbin  the  meaning  of  the  Indiana  stat- 
utes.   (State  V.  Smith,  205.)  ^ 

See  Criminal  Law,  L 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW—TITLE  OF  ACT— If  but  one  gen- 
eral and  comprehensive  subject  is  contained  in  a  statute,  and  all 
Its  provisions  are  germane  to  that  subject,  the  statute  is  not  un- 
constitutional as  "containing  more  than  one  subject,  which  shall  be 
clearly  expressed  in  the  title."  (Farm  Investment  Co.  v.  Carpenter, 
918.) 

2.  CONSTITUTIONAL  LAW— TITLE  OF  ACT.—Wliile  it  serves 
no  useful  purpose  to  embrace  In  the  caption  of  a  statute  anything 
but  the  general  subject  of  the  act,  a  statement  of  the  subsidiary 
means  and  methods  to  be  pursued  In  attaining  the  end  or  purp  se 
of  the  law  does  not  make  the  title  bad.    (Iseuhour  v.  State,  228.) 

3.  CONSTITUTIONAL  LAW— TITLE  OF  PURE  FOOD  ACT 

A  statute  forbidding  the  manufacture  and  sale  of  adulterated  food, 
drugs,  and  drinks,  defining  such  articles,  prescribing  the  duties  of 
the  state  board  of  healtli  in  relation  thereto,  and  declaring  penal- 
ties for  the  violation  of  the  law,  is  not  violative  of  the  constitu- 
tional requirement  that  every  act  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  its  title.     (Isenhour  v.  State,  228.) 

4.  CONSTITUTIONAL  LAW —TITLE  OF  ACT.— "An  act  pro- 
viding for  the  supervision  and  use  of  the  waters  of  the  state." 
providing  for  the  adjudication  of  such  right  of  use  by  the  state 
board  of  control,  contains  but  one  general  subject,  which  is  clearly 
expressed  in  its  title.    (Farm  Investment  Co.  v.  Carpenter,  918.) 

5.  CONSTITUTIONAL  LAW.— IN  CONSTRUING  STATUTES 
all  reasonable  doubts  must  be  resolved  in  favor  of  their  constitu- 
tionality.    (State  V.  Standard  Oil  Co.,  449.) 

6.  THE  CONSTITUTIONALITY  OF  A  STATUTE  WILL  BEJ 
UPHELD,  unless  its  repugnance  to  the  constitution  is  so  manifest 
as  to  remove  ail  reasonable  doubt.     (Isenhour  v.  State,  228.) 

7.  CONSTITUTIONAL  LAW Statutes  must  receive  every  pre- 
sumption in  favor  of  their  validity,  and  are  not  to  be  overthrowa 
by  courts,  unless  clearly  unconstitutional.  (I'arm  Investment  Co.  v. 
Carpenter,  918.> 

8.  THE  CONSTRUCTION  OP  THE  CONSTIIUTION  AND 
STATUTES  OP  A  STATE  BY  ITS  SUPREME  COURT  is  binding 
on  the  courts  of  other  states.     (Kulp  v.  Fleming,  611.) 

9.  CONSTITUTIONAL  LAW— STATUTORY  CONSTRUCnON. 
The  Vermont  statute,  discriminating  against  the  agents  of  lirnia 
organized  under  the  laws  of  other  states,  refers  to  such  firms  Ir- 
respective of  the  residence  of  their  members.  (State  v.  Cadigan, 
714.) 

10.  CONSTITUTIONAL  LAW THE  EQUAL  PROTECTION  of 

the  laws  means  the  protection  of  equal  laws.  (State  v.  Cudigau. 
714.) 

11.  CONSTITUTIONAL  LAW.— THE  RIGHT  OP  PRI\  AT(5 
CONTRACT  is  no  small  part  of  the  liberty  of  a  citizen,  and  the 
usual  and  most  important  function  of  courts  is  rather  to  maintain 
and  enforce  contracts,  tluin  to  enable  the  parties  thereto  to  escape 
from  their  obligation  on  the  pretext  of  public  policy,  unless  it 
clearly  appears  that  they  contravene  public  right  or  the  public 
welfare.     (Russell  v.  Pittsburgh  etc.  Ry.  Co.,  214.) 
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12.  THE  CONSTITUTION  GUARANTEES  THE  PROTECTION 
OP  A  RIGHT  rather  than  the  redress  of  a  wrong.  (Stearns  v.  City 
of  Barre,  721.) 

13.  CONSTITUTIONAL  LAW—DENIAL  OP  REMEDY.— Al- 
though a  stntiite  may  change  the  remedy  or  the  form  of  procedure, 
attach  conditions  precedent  to  its  exercise,  and  abolish  old  and 
substitute  new  remedies,  It  cannot  deny  a  remedy  entirely.  (MatL- 
sou  V.  Astoria,  087.) 

14.  CONSTITUTIONAL    LAW— DENIAL    OP     REMEDY— IN- 

JUIiY  FROM  DEFECTIVE  STREET A  city  charter  giving  to  the 

municipal  council  control  of  the  streets,  and  providing  that  neither 
the  city  nor  any  member  of  the  city  council  shall  be  held  liable 
for  any  damage  resulting  from  any  defective  street,  thus  denying 
any  remedy  for  the  negligence  of  the  council,  Is  void,  as  being  in 
conflict  with  a  constitutional  guaranty  to  every  person  of  a  remedy 
by  due  course  of  law  for  any  Injury  done  him.  (Mattson  v.  Astoria, 
CS7.) 

15.  CONSTITUTIONAL  LAW.— THE  SEIZURE  OF  A  PER- 
SON'S PRIVATE  PAPERS,  TO  BE  USED  IN  EVIDENCE  against 
him,  is  equivalent  to  compelling  him  to  be  a  witness  against  him- 
self.   (State  V.  Slamon,  711.) 

16.  CONSTITUTIONAL  LAW— SEIZURE  OP  PAPERS.— It  Is 
a  violation  of  the  declaration  of  rights  respecting  searches  and 
seizures  for  an  officer,  Avhile  searching  one's  person  under  a  search- 
warrant  for  stolen  goods,  to  take  from  it,  against  the  party's  will, 
a  letter  written  to  him.    (State  v.  Slamon,  711.) 

17.  CONSTITUTIONAL  LAW.— A  STATUTE  THAT  DISCRIM- 
INATES BETWEEN  AGENTS  Of  firms  organized  under  the  laws 
of  the  state  and  agents  of  firms  organized  under  the  laws  of  other 
states,  making  the  act  of  the  latter  unlawful,  while  the  act  of 
the  former  in  the  same  circumstances  would  be  lawful,  contravenes 
the  constitutional  provisions  securing  to  all  the  equal  protection 
Of  the  laws.    (State  v.  Cadigan.  714.) 

18.  CONSTITUTIONAL  LAW.— THE  RIGHT  TO  CONTINUE 
TO  PRACTICE  A  CALLING  OR  PROFESSION  Is  subject,  where 
the  pursuit  concerns  In  a  direct  manner  the  public  health  and  wel- 
fare, and  is  of  such  a  character  as  to  require  a  special  course  of 
Btudy,  training,  or  experience  to  qualify  one  to  pursue  it  with  safely 
to  the  public  Interest,  to  tlie  power  of  the  legislature  to  enact  rea- 
sonable regulations  to  protect  the  public  against  evils  which  may 
result  from  incapacity  and  Ignorance.     (State  v.  Gravett,  G05.) 

19.  CONSTITUTIONAL  LAW— OSTEOPATHY,  FORBIDDEN 
DISCRIMINATION  AGAINST  THE  PRACTICE  OF.— There  is  no 
authority  to  discriminate  against  any  school  of  medicine.  A  statute 
requiring  persons  who  practice  osteopathy  to  hold  a  diploma  from  a 
regularly  chartered  and  legally  constituted  school,  wherein  a  course 
of  instruction  requires  at  least  four  terms  of  five  months  each. 
In  four  separate  years,  and  also  to  pass  an  examination  satisfactory 
to  the  medical  board  of  registration  on  specified  subjects,  but  which 
does  not  require  a  like  duration  of  study  of  persons  practicing  the 
regular  school  of  medicine,  nor  any  requirement  concerning  the 
school  Itself,  except  that  it  be  a  legally  chartered  medical  institu- 
tion in  good  standing,  undertakes  to  Impose  an  unreasonable  dis- 
crimination, and  Is,  therefore,  void.    (State  v.  Gravett.  005.) 

20.  CONSTITUTIONAL  LAW— DELEGATION  OP  LEGISLA- 
TIVE POWER.— A  provision  of  a  pure  food  law  that  within  ninety 
days  after  Its  passage  the  state  board  of  health  shall  adopt  meas- 
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ores  to  facilitate  Its  enforcement,  and  prepare  rules  regulating 
standards,  defining  adulterations,  and  doclarins?  metlrids  of  collect- 
ing and  examining  foods  and  drugs,  is  not  a  delegation  of  legislative 
power.     (Isenhour  v.  State,  2ZS.) 

21.  CONSTITUTIONAL  LAW— DELEGATION  OF  LEGISLA- 
TIVE POWER.— While  the  legislature  may  require  the  owners  of 
fiictories  and  workshops  to  put  their  buildings  in  proper  condition 
as  to  sanitation,  and  may  require  them  to  provide  reasonable  safe- 
gunrds  against  danger  for  the  operatives,  it  cannot  delegate  the 
power  to  determine  as  to  whether  and  how  these  things  shall  be 
done  or  not  done  to  the  arbitrary  decision  of  any  individual  or 
executive  oflQcer.  Such  delegation  of  power  Is  authority  to  make  a 
law  for  the  individual,  and  to  enforce  special  rules  of  conduct  ii> 
particular  cases,  which,  being  arbitrary,  special  legislation  is  uncon* 
stitutional  and  void.        (Schaezlein  v.  Cabaniss,  122.) 

See  Adulteration  of  Food:  Appeal  and  Error,  5;  Corporations,  11; 
Criminal  Law,  Q,  7;  Unknown  Owners,  4;  Waters  and  Water- 
courses, 15-26. 

CONTEMPT. 

1.  CONTEMPT. — An  attempt  to  bribe  a  witness  In  the  presence 
Of  the  court  is  a  criminal  contempt.    (Fisher  v.  McDaniel,  971.) 

2.  CONTEMPT— NOTltJE ONE  WHO  APPEARS  AND  DE- 
FENDS against  contempt  proceedings  need  not  be  served  with 
notice  to  show  cause  therein.     ^,Lx  parte  Miller,  49.) 

3.  CONTEMPT  PROCEEDINGS  :srAY  BE  ENTERTAINED, 
though  the  equities  of  the  cause  have  not  been  determined.  (Ex 
parte  Miller,  49.) 

4.  CONTEMPT AN  ATTEMPT  TO  BRIBE  A  WITNESS, 

either  in  the  presence  of  the  court,  or  so  near  thereto  as  to  interfere 
with  its  orderly  procedure,  is  a  contempt  of  court.  (I'isher  v.  Mc- 
Daniel, 971.) 

5.  CONTEMPT  IN  PRESENCE  OF  COURT,  WHAT  IS— An 
attempt  to  bribe  a  witness  in  or  near  the  courthouse  building,  al- 
though on  a  different  floor  from  that  on  which  the  court  is  in 
session,  is  a  contempt  committed  in  the  presence  of  the  court. 
(Fisher  v.  McDaniel,  071.) 

6.  CONTEMPT— INDICTABLE  ACT— JURISDICTION.— If  an 
act  is  a  contempt  of  court,  the  fact  that  it  is  also  indictable  as  a 
oiminal  offense  does  not  oust  the  jurisdiction  of  the  court  to  punish 
the  offender  as  for  a  contempt.     (Fisher  v.  McDaniel,  971.) 

7.  CONTEMPT— INDICTABLE  ACT— JURISDICTION.— A  stat- 
ute making  an  attempt  to  bribe  a  witness  a  criminal  offense  does  not 
deprive  tlie  court  of  jurisdiction  to  punish  such  act  as  a  contempt. 
(Fisher  v.  McDaniel,  971.) 

8.  CONTEMPT- CRIMINAL  ACT— APPLICATION  OP  STAT- 
UTE.—Statutes  empowering  the  court  in  all  cases  of  conviction,  when 
a  fine  is  imposed,  to  order  the  accused  committed  to  jail  and  pre- 
scribing the  rate  for  determining  the  period  of  Imprisonment  for 
the  nonpayment  of  the  tine,  are  applicable  to  a  criminal  contempt 
committed  by  attempting  to  bribe  a  witness  In  the  presence  of  the 
court.    (Fisher  v.  McDaniel,  971.) 

See  Injunctions,  6,  6. 
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CONTRACTS. 

1.  CONl'RACT  FOR  PERMANENT  EMPLOYMENT,  WHAT  IS 
AND  WHEN  VALID.— The  agreement  of  au  employer  iu  considera- 
tion of  a  release  by  an  employ^.  In  whole  or  in  part,  of  a  claim 
for  damages,  that  the  former  will  employ  the  latter  and  give  him 
a  steady  job  so  long  as  he  givoa  satisfaction,  Is  not  void  for  want 
-of  mutuality.  On  the  side  of  the  employe  it  Is  an  executed  con- 
tract, not  of  the  service  contemplated,  but  as  to  the  opportunity 
to  serve  and  receive  wages  therefor,  (llhoadea  v.  Chesapeake  etc. 
Ey.   Co.,   820.) 

2.  AGREEMENT,  DISCHARGE  OF  EARLIER  BY  LATER.— 
If  two  agreements  of  different  d:\tes,  between  the  same  parties, 
«nd  covering  the  same  subject  matter,  are  Inconsistent,  the  earlier 
Is  discharged  by  the  later,  but  If,  though  they  differ  In  terms,  their 
legal  effect  is  the  same,  the  second  is  merely  a  ratification  of  the 
irst,  and  the  two  must  be  construed  together.  (Rhoades  v.  Chesa- 
peake etc.  Ry.  Co.,  820.) 

3.  CONTRACT  FOR  PERMANENT  EMPLOYMENT—DAM- 
AGES  FOR  VIOLATION  OF.— If  one  who  has  contracted  for  per- 
manent employment  is  "discharged  without  cause,  he  may  treat  the 
contract  as  absolutely  broken  by  the  master,  and,  In  an  action 
thereon,  recover  the  full  value  of  the  contract  to  him  at  the  time 
of  the  breach.  Including  all  that  he  W(>«ld  have  received  in  the 
future  as  well  as  in  the  past  if  tlie  contract  had  been  kept,  less 
nuy  sum  he  might  have  earned  already  or  might  thereafter  earn 
In  other  service,  as  well  as  the  amount  of  any  loss  the  defendant 
sustained  by  the  loss  of  his  services  without  the  master's  fault" 
<Rhoades  v.  Chesapeake  etc.  Ry.  Co.,  820.) 

4.  A  CONTRACT  REPROBATED  BY  PUBLIC  POLICY  Is  ille- 
gal, though  in  that  particular  Instance  no  actual  Injury  has  resulted 
to  the  public.     (Tarbell  v.  Rutland  R.  R.  Co.,  734.) 

5.  COURTS  WILL  NOT  ENFORCE  CONTRACTS  MADE  FOR 
THE  PURPOSE  OF  VIOLATING  STATUTES,  but  will  hold  them 
Inoperative  and  void.    (Tarbell  v.  Rutland  R.  R.  Co.,  734.) 

CONVERSION. 
See  Trover  and  Conversion. 

CONVEYANCES. 
.    See  Deeds  and  Conveyances. 

CORPORATIONS. 

1.  SUBSEQUENT  CREDITORS  CANNOT  COMPLAIN  OF  A 
"DISPOSITION  OF  PROPERTY  BY  A  CORPORATION,  unless  such 
•disposition  was  made  with  Intent  to  hinder,  delay,  or  defraud 
them,  and  actually  had  that  effect.    (Wilson  v.  Stevens,  80.) 

2.  DIRECTORS  OF  A  CORPORATION  MAY  BE  LIABLE  TO 
"STOCKHOLDERS  for  mismanagement  of  the  business,  or  waste  of 
corporate  assets.     (Wilson  v.  Stevens,  86.) 

3.  DIRECTORS  OP  A  CORPORATION  ARE  NOT  LIABLE  TO 
ITS  CREDITORS  merely  because  they  have  mismanaged  and 
■wasted  assets,  but  only  when  there  has  been  actual  fraud.  (Wilson 
V.  Stevens,  80.) 
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4.  AN  INSOLVENT  CORPORATION  MAY  DISPOSE  OF  ITS 
PROPERTY  THE  SAME  AS  AN  INSOLVENT  INDIVIDUAL; 
hence  a  preference  which  is  proper  in  the  case  of  an  individual,  is 
not  illegal  m  the  case  of  a  corporation.    (Wilson  v.  Stevens,  86.) 

5.  CORPORATIONS— TRUST  FUND ASSETS  of  an  insolvent 

corporation  are  held  in  trust  for  its  creditors,  whose  claims  are 
prior  and  superior  to  those  of  stoclcholders.  (Vermont  Marble  Co. 
V.  Declez  Granite  Co.,  143.) 

6.  CORPORATIONS— LIABILITY  FOR  UNPAID  SUBSCRIP- 
TIONS TO  STOCK.— Debts  due  to  a  corporation  constitute  a  portion 
of  its  assets  and  may  be  reached  by  creditors.  Among  these  are 
unpaid  subsci'iptions  to  stock  which  may  be  collected  by  creditors 
when  the  corporation  itself  has  released  them  or  in  some  way  de- 
prived itself  of  that  right.  (Vermont  Marble  Co.  v.  Declez  Granite 
Co.,  143.) 

7.  CORPORATIONS— BASIS  OF  CREDIT— LIABILITY  OP 
STOCKHOLDERS.— As  to  creditors,  a  coi-poration  Is  presumed  to 
have  sought  credit  upon  Its  stated  capital  stocli  at  its  par  value, 
either  actually  paid  in  or  due  from  stocliholders,  and  as  between 
them  and  creditors  the  rights  of  the  latter  cann  t  be  defeated 
by  any  contract  between  the  coi-poration  and  its  stockholders,  or 
by  any  device  short  of  actual  payment  of  the  par  value  of  such 
stock.  Public  policy  requires  that  the  fact  whether  a  creditor  did 
trust  the  corporation  on  the  basis  of  its  supposed  capital  stock,  at 
par  value,  should  not  be  inquired  into.  (Vermont  Marble  Co.  v. 
Declez  Granite  Co.,  143.) 

8.  CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS.—A  stockholder  in  an  insolvent  corporation  is  liable  to 
Its  creditors  for  the  full  par  value  of  his  stock,  though  he  has  re- 
ceived for  a  sum  less  than  its  par  value  st'^ck  purporting  to  be 
fully  paid,  under  an  agreement  with  the  corporation  to  pay  less 
than  its  par  or  face  value.  (Vermont  Marble  Co.  v.  Declez  Granite 
Co.,  143.) 

9.  CORPORATIONS  — STOCK  — CALLS  FOR  PAYMENT- 
STATUTE  OF  LIMITATIONS.— An  original  call  for  payment  of 
subscriptions  on  stock  amounting  to  one-fifth  of  their  par  value 
does  not  set  the  statute  of  limitations  in  motion  as  against  subse- 
quent calls  for  the  remainder  of  the  par  value  made  by  creditors 
of  the  coi-poration.    (Vermont  Marble  Co.  v.  Declez  Granite  Co.,  143.) 

10.  CORPORATIONS— TRANSFER  OF  STOCK.— The  transfer 
of  stock  by  an  original  stockholder  is  not  sufficiently  proved  to  avoid 
liability  for  unpaid  calls  by  evidence  that  a  third  person  asked  to 
have  the  stock  transferred  on  the  corporation  books  to  a  certain 
transferee,  which  was  not  In  fact  done,  there  being  no  evidence 
that  such  transferee  accepted  or  authorized  the  transfer.  (Vermont 
Marble  Co.  v.  Declez  Granite  Co.,  143.) 

11.  CONSTITUTIONAL  LAW— FOURTFENTH  AAfENDMENT. 
A  PRIVATE  CORPORATION  IS  A  "PERSON"  within  the  mean- 
ing of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  but  the  provision  of  that  amendment,  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
tl)e  laws,  does  not  prohibit  a  state  from  requiring  "for  admission 
within  its  limits  of  a  corporation  of  another  state  such  conditions 
as  it  chooses."    (Floyd  v.  National  Loan  etc.  Co.,  805.) 

12.  STOCK  CERTIFICATES  ARE  VOID  IN  THE  HANDS  OF 
AN  INNOCENT  HOLDER  if  they  were  Issued  on  the  surrender  of 
Other  certificates  issued  without   any  consideration   In   money  or 
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property,  and  the  statutes  of  the  state  declare  that  stock  so 
Issued  Is  void.  The  corporation  cannot  be  estopped  from  denying 
the  validity  of  such  stock.    (First  Ave.  Land  Co.  v.  Parker,  841.) 

13.  ESTOPPEL  CANNOT  CREATE  CAPITAL  STOCK  OF  A 
CORPORATION  which  the  law  does  not  permit  to  exist,  as  where 
it  is  In  defiance  of  a  statute  declaring  that  stock  Issued  without 
consideration  is  void.     (First  Ave.  liand  Co.  v.  Parker,  841.) 

14.  CORPORATIONS.— FOR  ISSUING  VOID  CERTIFICATES 
OF  STOCK  a  corporation  is  liable  to  any  purchaser  thereof  In 
good  faith  for  the  damages  sustained  by  him.  (First  Ave.  Land  Co. 
V.  Parker,  841.) 

15.  CORPORATIONS.— THE  SECRETARY  OF  A  CORPORA- 
TION AND  HIS  SURETIES  are  answerable  to  it  for  damages 
sustained  by  it  for  his  issuing  void  certificates  of  stock,  but  the 
existence  of  such  damages  cannot  be  assumed  unless  It  Is  af- 
firmatively shown  that  such  certificates  were  Issued  to  purchasers 
who  relied  on  the  false  recitals  therein.  (First  Ave.  Land  Co.  v. 
Parker,  841.) 

16.  CORPORATION— A  CONSTITUTIONAL  PROVISION  IS 
NOT  SELF-EXECUTING  which  declares  that  "dues  from  corpora- 
tions shall  be  secured  by  individual  liability  of  the  stockholders  to 
an  additional  amount  equal  to  the  stock  owned  by  each  stock- 
holder, and  such  other  means  as  shall  be  provided  by  law."  (Kulp 
V.  Fleming,  611.) 

17.  CORPORATIONS  —  STATUTE  CREATING  LIABILITY 
AGAINST  STOCKHOLDERS.— If  the  constitution  of  the  state  de- 
clares that  dues  from  corporations  shall  be  secured  by  the  Individual 
liability  of  stockholders  to  an  additional  amount  equal  to  the  stock 
owned  by  them,  a  state  statute  providing  that  "no  stockholders  shall 
be  liable  to  pay  debts  of  a  corporation  beyond  the  amount  due  on 
his  stock  and  an  additional  amount  equal  to  the  stock  owned  by 
him,"  must  be  interpreted  as  intended  to  comply  with  the  con- 
stitutional mandate,  and  as  creating  a  personal  liability  against 
stockholders.    (Kulp  v.  Fleming,  611.) 

18.  CORPORATIONS—ENFORCEMENT  IN  ONE  STATE  OF 
THE  PERSONAL  LIABILITY  OP  STOCKHOLDERS  ARISING 
IN  ANOTHER.— As  the  liability  of  stockholders  imposed  by  the 
constitution  and  statutes  of  another  state  must  be  deemed  con- 
tractual, it  may  be  enforced  in  any  other  state,  not  as  a  matter  of 
comity  merely,  but  as  a  contract  voluntarily  entered  into.  (Kulp  v. 
Fleming,  611.) 

19.  ST.4.TUTE.  INTERPRETATION  BY  COURT,  WHEN  IN- 
TENDED.—A  judgment  of  the  supreme  eourt  of  the  state  affirming 
a  judgment  against  stockholders  in  corporations  in  actions  against 
them  based  on  their  supposed  personal  liability  under  a  statute 
must  be  regarded,  though  it  does  not  so  state  In  express  terms,  as 
interpreting  that  statute  and  afllrralng  that  liability  exists  under 
and  because  of  it.    (Kulp  v.  Fleming,  611.) 

20.  CORPORATIONS— THE  LIABILITY  OP  STOCKHOLD- 
ERS ARISES  UPON  CONTRACT  where,  before  they  become  such, 
there  is  a  statute  declaring  what  is  the  personal  liability  of  stock- 
holders in  corporations.     (Kulp  v.  Fleming,  611.) 

21.  CONVERSION--EVIDENCE.— If  a  corporation  sues  for  the 
conversion  of  a  crop,  and  the  defendant  puts  In  evidence  a  lease 
from  plaintlfC  to  him  of  the  land,  upon  which  the  crop  is  grown, 
evidence  is  admissible  In  rebuttal  to  show  that  the  corporate  offi- 
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cers  executing  the  lease  were  Intruders  In  office,  and  executed  the 
lease  without  authority,  and  with  knowledge  of  that  fact  by  the  de- 
fendant.    (Groveland  Imp.  Co.  v.  Farmers'  Supply  Co.,  755.) 

22.  CORPORATIONS— INSPECTION      OF      BOOKS— MANI>A- 

MUS — A  stockholder  in  a  corporation  has  the  right  to  inspect  its 
books,  records,  and  journals,  and  mandamus  against  their  legal 
custodian  to  compel  the  permission  of  inspection  is  the  appropriate 
rr-medy  of  the  stockholder  upon  refusal  to  allow  him  such  inspection. 
(.Tohuson  V.  Langdon,  15G.) 

23.  CORPORATIONS  — EIGHT  TO  INSPECT  BOOKS— DE- 
FENSE—Upon  an  application  by  mandamus  by  a  stockholder  to 
compel  permission  to  inspect  the  books,  records,  and  journals  of 
the  corporation,  it  is  no  defense  that  the  objects  and  purposes  of 
the  inspection  are  improper,  and  that  the  petitioner  desires  to 
injure  the  business  of  the  corporation.  Tlie  shareholder  is  not  re- 
quired to  show  any  reason  or  occasion  for  making  the  examination, 
nor  can  his  right  thereto  be  defeated  by  inquiry  Into  his  motives 
therefor.     (Johnson  v.  Langdon,  156.) 

2i.  CORPORATIONS.  FOREIGN  —  JURISDICTION— INSPEC- 
TION OF  BOOKS— MANDAMUS.— If  a  foreign  corporation  doing 
business  within  the  state  fails  to  keep  therein  its  books  as  required 
by  law,  and  Its  officer  having  the  custody  of  such  books  is  not  within 
the  reach  of  state  process,  mandamiis  will  not  lie  to  compel  the 
inspection  of  such  books,  but  if  there  are  other  books  within  the 
state  and  in  the  custody  of  the  agent  of  the  corporation  therein, 
mandamus  may  Issue  in  favor  of  a  resident  or  nonresident  stock- 
holder, to  compel  permission  to  inspect  sucli  books.  (State  v.  Noi'th 
American  Land  etc.  Co.,  309.) 

25.  CORPORATIONS,  FOREIGN— INSPECTION  OF  BOOKS— 
MANDAMUS.— The  right  of  a  stockholder  in  a  foreign  corporation 
to  compel  by  mandamus  permission  to  Inspect  its  books  is  not 
affected  by  a  provision  in  its  charter  or  by-laws  that  differences 
botween  the  corporation  and  its  stocl^holders  shall  be  submitted  to 
arbitration.     (State  v.  North  American  Land  etc.  Co.,  809.) 

20.  CORPORATIONS,  FOREIGN —  JURISDICTION  OVER.— 
While  state  courts  will  not  ordinarily  entertain  suits  Involving  the 
exercise  of  visitorial  powers  over  foreign  corporations,  nor  under- 
take to  regulate  their  internal  management,  yet  If,  in  a  particular 
case,  the  court  acquires  jurisdiction  and  Is  not  only  able  to  hoar  and 
determine,  but  also  to  enforce  Its  judgment  so  as  to  do  complete 
justice.  It  will  exercise  such  jurisdiction,  although  the  result  may 
b<!  to  regulate  the  internal  affairs  of  the  corporation.  (State  v. 
North  American  Jjand  etc.  Co.,  309.) 

27.  CORPORATIONS.  FOREIGN— RIGHT  TO  DO  BUSINESS. 
A  foreign  corporation  not  engaged  In  commerce,  or  In  the  service  of 
the  United  States,  can  do  business  In  the  state  only  upon  the  condi- 
tions imposed  by  Its  laws.  (State  v.  North  American  Land  etc.  "Co., 
309.) 

28.  CORPORATIONS.  FOREIGN— .TURISDICTION—SERVICB 
ON  AGENT.— If  a  foreign  corporation  has  complied  with  the  law  of 
the  state  by  establishing  an  office  therein  and  designating  an  agent 
upon  whom  process  may  be  served,  service  upon  such  agent  con- 
fers jurisdiction  to  hear  and  determine  the  case,  irrespective  of  tho 
citizenship  of  the  plaintiff  or  the  subject  matter  of  the  controversy. 
(State  V.  North  American  Land  etc.  Co.,  309.) 

29.  CORPORATIONS,  FOREIGN— JURISDICTION.—If  a  for- 
eign corporation  accedes  to  the  provisions  of  the  state  law  as  to  ser- 
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vice,  and  accepts  them  as  a  condition  npon  which  It  may  do  business 
In  the  Btatt',  the  court,  by  such  service,  acquires  complete  and  per- 
fect jurisdiction,  and  may  render  judgment  In  personam  against  the 
coi-poration  which  is  entitled  to  full  faith  and  credit  In  other  juria- 
dictioiis.     (State  v.  North  American  Land  etc.  Co.,  809.) 

30.  CORPORATIONS.  FOREIGN— NONCOMPLIANCE  WITH 
LAW— VOID  CONTRACT.— A  contract  made  within  the  state  by 
a  resident  thereof  with  a  foreign  building  and  loan  association, 
which  has  not  complied  with  the  laws  of  the  state  authorizing  it 
to  do  business  therein,  is  void.  The  contracting  parties  cannot 
avoid  compliance  with  the  laws  by  stipulating  that  their  contract 
t>\ial\  be  construed  by  the  laws  of  some  other  state.  (Hennl  v. 
Fidelity  Bldg,  etc.  Assn.,  519.) 

.^1.  CORPORATIONS.  FOUEIGN—NONCOMPLTANCB  WITH 
STATE  LAW— COMITY.— If  It  Is  against  the  settled  policy  of  the 
state  to  permit  foreign  corporations  to  transact  business  therein 
without  first  complying  with  the  requirements  of  Its  laws.  Judicial 
comity  does  not  require  that  active  aid  be  given  to  the  enforce- 
ment of  contracts  made  by  such  corporations,  which  interfere  with 
and  tend  to  frustrate  such  policy.  (Henni  v.  Fidelity  Bldg.  etc. 
Assn.,  519.) 

32.  CORPORATIONS,  FOREIGN— ACTION  TO  OUST— If  a 
Statute  provides  a  civil  action  for  ousting  foreign  corporations  from 
the  exercise  of  powers  and  privileges  which  they  have  criminally 
abused,  such  action  is  not  an  attempt  to  enforce  the  penalty  pro- 
vided by  the  statute  for  the  commission  of  the  criminal  act.  (State 
V.  Standard  Oil  Co.,  449.) 

33.  FOREIGN  CORPORATIONS  DO  BUSINESS  WITHIN  THE 
STATE,  NOT  BY  RIGHT,  but  by  comity,  and  the  state  may, 
at  pleasure,  revoke  the  privilege  granted  by  it  to  such  corporation. 
(State  V.  Standard  Oil  Co.,  449.) 

84.  CORPORATIONS,  FOREIGN.— REVOCATION  OF  PER- 
MISSION given  to  a  foreign  corporation  to  do  business  within  the 
state  Is  not  the  Infliction  of  a  penalty,  nor  the  deprivation  of  a  right. 
It  is  merely  the  cancellation  of  a  license.  (State  v.  Standard  Oil 
Co.,  449.) 

35.  CORPORATIONS,  FOREIGN— COMPELLING  TO  FUR- 
NISH EVIDENCE  AGAINST  ITSELF An  action  under  an  "anti- 
trust" statute,  by  "injunction,  or  other  proper  proceeding,"  to  pro- 
hibit a  foreign  corporation  from  doing  business  in  the  state  in  con- 
travention of  such  statute,  is  a  civil  action,  both  In  substance  and 
form.  Therein  the  corporation  may  be  compelled  to  furnish  evidence 
against  itself.     (State  v.  Standard  Oil  Co.,  449.) 

30.  CORPORATIONS,  FOREIGN— EXCLUSION  FROM  STATE. 
INJUNCTION  OR  QUO  WARRANTO  may  be  employed  to  exclude 
a  foreign  corporation  from  the  state,  for  committing  an  act  de- 
nounced as  criminal  by  its  statutes.    (State  v.  Standard  Oil  Co.,  449.; 

37.  A  FOREIGN  CORPORATION  HAS  NO  AUTHORITY  TO 
DO  IN  A  STATE  OTHER  THAN  THAT  OF  ITS  CREATION  any 
act  not  permitted  by  the  laws  of  such  state  to  individuals  generally. 
(Floyd  V.  National  Loan  etc.  Co.,  805.) 

38.  A  FOREIGN  CORPORATION  CANNOT  EXERCISE,  IN 
WEST  VIRGINIA,  any  greater  or  different  rights,  powers,  and 
privileges  than  are  conferred  on  domestic  corporation.  (Floyd  v. 
National  Loan  etc.  Co.,  805.) 

39.  FOREIGN  CORPORATIONS.  IMPLIED  POWERS  OP  IN 
OTHER  STATES.— A  corporation.  If  not  forbidden  by  the  laws  of  Its 
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being,  may  exercise  In  a  Btate  other  than  that  of  Its  creation  the  "-en- 
eral  powers  conferred  by  its  charter,  unless  prohibited  from  doine 
so  by  the  direct  enactments  of  the  latter  state  or  by  its  public  po* 
Icy,  to  be  deduced  from  the  general  course  of  legislation  or  from 
the  settled  decisions  of  its  highest  court.  (Floyd  v.  National  Loan 
etc.  Co.,  805.) 

40.  FOREIGN  CORPORATIONS.— A  STATE  MAY  FORBII> 
AND  PREVENT  A  FOREIGN  CORPORATION  from  carrying  on 
business  within  its  limits,  and  also  from  doing  certain  acts,  and 
mailing  certain  contracts  within  its  jurisdiction.  The  exceptions  to 
this  rule  are  corporations  engaged  in  foreign  or  interstate  commerce 
or  employed  in  the  business  of  the  government  of  the  United  States 
(Floyd  V.  National  Loan  etc.  Co.,  805.) 

41.  FOREIGN  CORPORATIONS  _  RULE  OP  COMITY  IN 
FAVOR  OF.— A  corporation  created  in  one  state  has  no  power  to 
do  business  in  another,  except  by  the  law  of  comity,  but  this  rule 
of  xjomity  extends  to,  and  is  enforced  by,  the  courts  in  every  nation 
and  every  state  of  the  Union  until  destroyed  by  the  law-making 
power.     (Floyd  v.  National  Loan  etc.  Co.,  805.) 

SU>e  Building  and  Loan  Associations;  Evidence,  3-5;  Executors  and 
Administrators,  8;  Receivers. 

COSTS. 

COSTS  IN  EQUITY  CASES,  and  the  manner  In  which  they 
are  awarded  are  in  the  discretion  of  the  trial  court,  and  the  de- 
cision there  made  cannot  be  reviewed  oil  appeal,  unless  clearly 
wrong.     (Jones  v.  Conn,  634.) 

COTENANCY. 

1.  A  TENANT  IN  COMMON  MAY  MAINTAIN  TROVER 
AGAINST  HIS  COTENANT  AND  THE  LATTER'S  LICENSEE! 
from  cutting  and  removing  timber  from  the  lands  of  the  coten- 
ancy and  converting  it  to  his  exclusive  use.  (Sullivan  v.  Sherry» 
890.) 

2.  TENANTS  IN  COMMON,  NONJOINDER  OP.—Where  tim- 
ber has  been  cut  and  removed  from  lands  of  a  cotenancy  and  con- 
verted to  his  sole  use  by  a  licensee  of  one  of  the  cotenants,  the 
cotenant  thus  granting  the  license  need  not  be  made  a  party  to  an 
action  by  the  other  cotenant  to  recover  for  the  conversion.  (Sulli- 
van V.  Sherry,  890.) 

See  Records;  Mines  and  Mining,  L 

CRIMINAL  LAW. 

1.  INFAMOUS  CRIMES.— THE  CRIMES  OF  ASSAULT  AND 
OF  CARRYING  CONCEALED  WEAPONS  are  not  infamous. 
(Smith  v.  State,  47.) 

2.  INFAMOUS   CRIMES IT   IS    NOT  THE   SEVERITY     OF 

PUNISHMENT,  but  the  nature  of  the  offense,  which  creates  legaJ 
Infamy  and  disqualifies  a  witness.     (Smith  v.  State,  47.) 

3.  INFAMOUS  CRIMES.— THE  TEST  as  to  whether  a  crimo 
is  infamous  is  whether  it  shows  such  'depravity  in  the  perpetration, 
or  such  a  disposition  to  pervert  public  justice  In  the  courts,  a» 
creates  a  violent  presumption  against  his  truthfulness  under  oath. 
(Smith  V.  State,  47.) 
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a.  infamous  rriates.—persons  ronvictrd  of  trea- 
SON, FELONY  AND  THE  CRIMEN  FALSI  were,  at  common  law, 
rendered  Infamous,  and  were  disqualified  as  witnesses  in  cItU  and 
ci-iminal  cases.     (Smltli  v.  State,  47.) 

5.  .TTTRISDICTTON—POWER  OF  COTTRT  TO  FINE  AND  IM- 
PRISON.—Under  statutes  authorizing  tlie  court,  In  all  cases  of  con- 
viction when  a  fine  Is  Imposed,  to  order  the  oflfender  committed  to 
jail  until  the  fine  Is  paid,  and  prescribing  the  rate  per  day  for 
<lptcrmfnlng  the  period  of  imprisonment  for  the  nonpayment  of  the 
flue,  tlie  power  of  the  court  to  order  a  person  sentenced  to  pay  a 
fine  to  be  committed  is  not  confined  to  cases  where  a  fine  only  is 
inflicted,  but  also  extends  to  cases  where  both  Imprisonment  and 
fine  are  inflicted  as  a  punishment.  The  latter  sentence  is  not  in- 
determinate.    (Fisher  v.  McDaniel,  071.) 

6.  CRIMINAL  LAW.— CONSTITUTIONAL  PROVISIONS  AS 
TO  CRUEL  AND  UNUSUAL  PUNISHMENT  are  aimed  more  at  the 
form  or  charactc  •  of  the  pnnlsliraent  than  to  its  severity  in  re- 
spect to  duration  or  amount.     (Fisher  v.  McDaniel,  971.) 

7.  CRIMINAL  LAW—CRUEL  AND  UNUSUAL  PUNISHMENT. 
A  punishment  Inflicted  by  a  court  for  the  commission  of  a  crime 
filiould  not  be  interfered  with  as  cruel  and  excessive,  except  in  very 
extreme  cases,  where  the  punishment  proposed  Is  so  severe  and  out 
of  proportion  to  the  offense  as  to  shock  public  sentiment,  and 
violate  the  judgment  of  reasonable  people.  (Fisher  v.  McDaniel, 
971.) 

8.  IN  A  CRIMINAL  CASE  A  CHARGE  THAT  GOOD  CHAR- 
ACTER may  of  itself  raise  a  reasonable  doubt  so  as  to  authorize  an 
acquittal,  when  no  such  doubt  would  arise  in  the  absence  of  such 
testimony,  is  erroneous.     (Eggleston  v.  State,  17.) 

9.  CRIMINAL.  LAW— PRINCIPAL  AND  ACCESSARIES.— 
One  indicted  as  a  principal  in  a  felony  cannot  be  convicted  as  ac- 
cessary before  the  fact,  or,  if  indicted  as  an  accessary,  cannot  be 
convicted  as  a  principal.  One  indicted  as  principal  in  a  burglary 
cannot  be  found  guilty  as  such  if  he  did  not  participate  therein 
and  only  counseled  and  ad\ised  the  commission  of  the  crime. 
(Sandage  v.  State,  457.) 

10.  CRIMINAL  LAW PLEA  IN  ABATEMENT,  based  on    the 

factd  that  the  accused  had  two  preliminary  examinations,  and  that 
npon  one  he  was  held  for  a  lower  grade  of  crime  than  upon  the 
other,  formlilig  the  basis  for  the  charge  upon  which  he  is  tried,  is 
demurrable.    (Thompson  v.  State,  453.) 

11.  CRIMINAL    LAW— CUMULATIVE   SENTENCES Special 

statutory  power  to  Impose  cumulative  sentences  In  two  cases  only 
implies  the  absence  of  such  power  in  all  other  cases.  (Ex  parte  Mc- 
Guh-e,  105.) 

DAMAGES. 

See  Railroads. 

DAMS. 
See  Waters  and  Watercourses,  82-34. 

DEEDS  AND  CONVEYANCES. 

1.  DEED-CONSIDERATION  —  PRIOR  UNRECORDED  TX- 
6TRUMENT.— The  recital  in  a  deed  raises  a  rebuttable  presumption 
of  the  payment  of  a  valuable  consideration,   and  the  burden  of 
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proof  to  show  notice  of  an  earlier  made  instrument  not  first  re- 
corded, or  of  an  oral  contract,  rests  upon  the  party  claiming  under 
the  latter.     (Mullins  v.  Butte  Hardware  Co.,  430.) 

2.  CONVEYANCK— NOTICE  OF  VOID  MORTGAGE.— Although 
knowledge  of  a  void  mortgage  Is  no  notice  to  a  grantee  of  any 
title  thei-eunder  in  the  mortgagee,  yet  it  is  notice  to  him  of  what- 
♦'ver  right  by  way  of  remedy  tlie  mortgage  may  have  by  reason 
of  the  mortgage  being  void.     (Dietrich  v.  Hutchinson,  698.) 

3.  CONVEYANCE  OF  MINE— RECORD  TITLE  AS  NOTICE. 
If  the  record  title  to  a  mine  sliows  the  owners  to  be  tenants  in 
common  without  reference  to  separate  surface  interests,  and  C,  one 
of  tlie  owners,  conveys  an  undivided  interest  to  M.,  wlio  conveys 
it  to  H.,  who  conveys  it  to  D.,  and  subsequently  to  the  recording 
of  the  deeds  to  M.  and  to  H.,  but  prior  to  the  recording  of  the  deed 
to  D.,  C.  conveys  another  undivided  interest,  with  a  lot  therenn, 
to  N.,  D.'s  grantee  is  not  charged  with  constructive  notice  of  N.'s 
rights  by  the  record  of  his  deed.  N.'s  occupancy  of  the  lot  as 
lessee  for  about  a  year  previous  to  the  grant  to  him  does  not  change 
this  rule.     (Mullins  v.   Butte  Hardware   Co.,  430.) 

See  Homesteads;  Husband  and  Wife;  Records. 

DEFICIENCY  JUDGMENT. 
See  Mortgages,  10. 

DE3TECTIVES. 
See  Evidence,  9. 

DIVORCE. 
See  Benefit  Societies;  Marriage  and  Divorce. 

DOGS. 

See  Animals,  3-8. 

.  EASEMENTS. 

1.  BASEMENT.— THE  PRESUMPTION  OF  A  GRANT  OAN 
NEVER  ARISE  where  all  the  circumstances  are  perfectly  consist" 
ent  with  the  nonexistence  of  a  grant  (Jesse  French  Piano  etc.  Co.  v. 
Forbes,  71.) 

2.  NO  EASEMENT  CAN  BE  ACQUIRED  WHEN  THE  USE 
IS  BY  EXPRESS  OR  IMPLIED  PERMISSION.  (Jesse  French 
Piano  etc.  Co.  v.  Forbes,  71.) 

3.  AN  EASEMENT  BY  PRESCRIPTION  IS  CREATED  only 
by  a  user  adverse  to  the  owner  of  the  estate  over  which  the  ease- 
ment Is  claimed,  under  a  claim  of  right,  exclusive,  continuous  and 
uninten-upted,  and  with  the  Ijnowledge  and  acquiescence  of  tne 
same,  for  a  period  equal  at  least  to  that  prescribed  by  the  statute 
of  limitations  for  acquiring  title  to  land  by  adverse  poc^session. 
(Jesse  French  Piano  etc.  Co.  v.  Forbes,  71.) 

4  EASEMENT  IN  PRIVATE  ALLEY.— THE  UNINTER- 
RUPTED  USE  OF  SWINGING  BLINDS  on  windows  which  open 
into  a  private  alleyway  is  not  such  an  adverse  use  of  the  alley- 
way as  can  ripen  into  a  title  by  prescription.  (Jesse  French  Piano 
etc.  Co.  V.  Forbes,  71.) 


1024  Index. 

5.  THE  ENGLISH  DOCTRINE  OF  ANCIENT  LIGHTS,  thnt 
one  may  acquire,  an  easement  in  the  unobstnicted  pass-age  of  light 
and  air.  iias  no  sanction  in  American  jurisprudence.  (Jesse  French 
Piano  etc.  Co.  v.  Forbes,  71.) 

6.  EASEMENT  — LOSS  BY  PRESCRIPTION— An  easement, 
even  if  irrantod  by  deed,  may  be  lost  by  nonuser,  coupled  witli  a 
use  on  the  part  of  the  owner  of  the  servient  estate  adversely  for 
a  period  of  time  sufficient,  under  the  statute  of  limitations,  to  cre- 
ate the  easement  in  the  first  instance.  (Jesse  French  Piano  etc.  Co. 
V.  Forbes.  71.) 

EJECTMENT. 

EJECTMENT—PIiEADING.— A  complaint  In  an  action  to 
qnlet  title  alleging  possession  of  the  premises  in  the  plaintiff,  and 
title  In  fee  in  him,  and  that  defendant  claimed  an  estate  or  interest 
therein  adverse  to  him,  is  sufficient  to  give  the  court  Jurisdiction 
of  the  subject  matter,  for  the  purpose  of  determining  such  claim. 
(Kalb  V.  German  Savings  etc.  Soc,  757.) 

See  Judgments,  19. 

EMBEZZLEMENT. 

1.  EMBEZZLEMENT.  _  A  CHARGE  THAT  THE  DEFEND- 
ANT would  not  be  guilty  of  embezzlement  if  he  gave  the  money  to 
another  to  change,  and  such  other  person  kept  it,  is  erroneous,  since 
It  omits  reference  to  the  secretion  of  the  money.  (Eggleston  v. 
State,  17.) 

2.  EMBEZZLEMENT  _  DISPOSITION  OF  MONEY.  _  In  a 
prosecution  for  embezzlement  the  state  is  not  required  to  show^ 
what  became  of  the  money  after  It  had  been  embezzled.  (Eggles- 
ton V.  State,  17.) 

3.  EMBEZZLEMENT ONE  WHO,  AFTER  ACQUIRING  THE 

POSSESSION  OF  MONEY  AS  AGENT,  conceives  the  fraudulent 
intent  of  converting  it  to  his  own  use,  Is  guilty  of  embezzlement. 
(Eggleston  v.  State,  17.) 

4.  EMBEZZLEMENT—QUESTION  FOR  JURY.— On  a  trial  for 
embezzlement,  it  is  for  the  jury  to  determine  whether  the  defendant 
had  the  intent  to  fraudulently  convert  the  money  to  his  own  use 
or  to  the  use  of  anothex',  or  whether  he  fraudulently  secreted  it 
with  the  intent  to  convert  it.    (Eggleston  v.  State,  17.) 

EMINENT   DOMAIN. 

1.  EMINENT  DOMAIN  —  AMOUNT  OP  TAKING  —  PROCE- 
DURE.—A  statute  that  leaves  undetermined  the  amount  of  the  tak- 
ing under  the  power  of  eminent  domain  must  provide  for  the  deter- 
mination a  procedure  that  accords  with  the  established  principles- 
of  law.     fStearns  v.  City  of  Barre,  721.) 

2.  EMINENT  DOMAIN— EXTENT  OF  TAKING A  STATUTE 

authorizing  a  city  to  condemn  property  to  provide  for  a  water 
supply,  which  leaves  the  extent  of  the  taking  to  the  final  determi- 
nation of  the  officers  of  the  municipality  making  the  condemna- 
tion, is  unconstitutional.     (Stearns  v.  City  of  Barre,  721.) 

3.  EMINENT  DOMAIN.— THE  NECESSITY  OP  THE  TAKING 
under  the  power  of  eminent  domain  is  ultimately  a  judicial,  and 
not  a  legislative,  question.    (Stearns  v.  City  of  Barre,  721.) 
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4.  EMINENT    DOIMAIN THE   ASCERTAINMENT   OF    THE 

NECESSITY  of  taking  property  under  the  power  of  eminent  do- 
main should  precede  or  accompany  the  talcing.  A  rule  that  per- 
mits land  to  be  taken  without  proof  of  the  right  to  do  so,  and  casta 
upon  the  owner  the  burden  of  instituting  proceedings  to  save  his 
property,  does  not  meet  the  spirit  of  the  constitutional  requirement. 
(Stearns  v.  City  of  Barre,  721.) 

5.  THE  RIGHT  OF  EMINENT  DOMAIN  Is  an  attribute  of 
sovereignty  existing  Independently  of  the  constitution,  but  thfs 
does  not  take  a  provision  incorporating  the  doctrine  of  eminent 
domain  in  the  constitution  out  of  the  rules  pertaining  to  constitu- 
tional constructioQ  and  enforcement.  (Stearns  v.  City  of  Barre, 
721.) 

EMPLOYES. 

See  Master  and  Servant;  Slander. 

ENTIRETIES. 
See  Husband  and  Wife. 

EQUITY. 
See  Costs;  Mistake. 

ESTATES  OF  DECEDENTS. 
See  Advancements;  Executors  and  Administrators. 

EVIDENCE. 

1.  EVIDENCE  —  JUDICIAL  NOTICE  _  ABBREVIATIONS— 
Courts  take  judicial  notice  of  the  meaning  of  customary  abbrevia- 
tions of  common  words,  including  all  conventional  expressions  or 
arbitrary  signs  that  have  passed  into  common  use.  (Estate  of  Lake- 
meyer,  96.) 

la.  MUNICIPAL  CORPORATIONS  —BOUNDARIES.  —  JU- 
DICIAL NOTICE  may  be  taken  of  statutes  creating  municipal 
corporations,  and  of  the  extent  of  their  limits  as  fixed  thereby. 
(Ex  parte  Wygnnt,  G73.) 

2.  EVIDENCE A  BOOK  MADE  BY  A  DECEASED  PERSON 

is  not  evidence  in  favor  of  his  administrator  to  show  the  state  of 
Recounts  between  tlie  deceased  and  another,  where  such  book  was 
not  made  as  the  business  was  carried  on,  but  several  years  after  It 
closed,  unless  tlie  defendant  calls  for  and  uses  part  of  it  as  evi- 
dence, in  which  event  the  whole  writing  or  account  must  be  re- 
ceived.   (Rowan  v.  Chenoweth,  796.) 

3.  EVIDENCE.  _  OFFICERS  OF  A  CORPORATION  ARE 
MERE  AGENTS,  AND  THEIR  DECLARATIONS  are  binding  upon 
it  only  when  made  In  the  course  of,  or  connected  with,  the  perform- 
ance of  their  authorized  duties.    (Whitney  v.  Wagener,  351.) 

4.  EVIDENCE THE  DECLARATIONS  OF  AN  AGENT  CAN- 
NOT BE  RECEIVED  in  a  suit  to  which  he  is  not  a  party  to  estab- 
lish the  alleged  fact  that  he.  and  not  his  principal,  is  the  owner  of 
property  in  controversy.     (Whitney  v.  Wagener,  351.) 

5.  EVIDENCE  —  DECLARATIONS.— THE  POSSESSION  OF 
PROPERTY  BY  ONE  AS  AN  OFFICER  OR  AGENT  of  a  corpora- 
tion is  not  sufficient  to  render  bis  declarations  as  to  his  ownership 

Am.   St.   R«p.,  Vol.   LXXXVII-65 
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thereof  admissible  acaliist  the  coi-poratlon  or  those  claiming  through 
It    (Whitney  v.   Wagener.  351.) 

6.  EVIDENCE— PAPERS  WRONGFULLY  OBTAINED.— When 

pai)or8  are  offered  in  evidence,  tiie  court  can  ordinarily  taiie  no 
notice  of  how  thoy  were  obtained,  whether  legally  or  Illegally, 
properly  or  Improperly,  nor  will  It  form  a  collateral  Issue  to  try 
that  question.    (State  v.  Slamon,  711.) 

7.  EVIDENCE.— A  PAPER  TAKEN  FROM  ONE'S  PERSON,  In 
violation  of  his  constitutional  rijiht  of  freedom  from  unlawful  search 
and  seizure,  Is  not  admissible  In  evidence  against  him.  (State  v. 
Slamon,  711.) 

8.  PAROL  EVIDENCE  IS  ADMISSIBLE  TO  PROVE  THAT 
THE  WORD  "DUEBILL,"  contained  In  a  receipt,  referred  to  a 
promissory  note  on  which  the  action  was  brought  (Andrews  v. 
Robertsou,  870.) 

9.  EVIDENCE  OF  DETECTIVES— WEIGHT  OF  TESTIMONY. 
The  testimony  of  a  detective  employed  to  hunt  up  evidence  against 
the  accused  must  be  weighed  with  greater  care  than  that  given 
by  disinterested  witnesses.    (Sandage  v.  State,  457.) 

EXECUTIONS. 
See  Exemptions. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  ADMINISTRATORS  —  LOAN  BY  —  LIABILITY  OF  BOR- 
ROWER.—In  the  absence  of  fraud  and  collusion,  one  who  boiTows 
from  an  administrator  money  belonging  to  his  Intestate's  estate, 
although  such  loan  Is  made  without  an  order  of  court  will  not 
be  treated  as  a  trustee  and  held  to  an  aecounting  at  the  Instance 
of  the  beneficiaries.    (Wilson  v.  Stevens,  86.) 

2.  ADMINISTRATORS— UNAUTHORIZED  LOAN.— A  BENE- 
FICIARY OF  A  DECEDENT'S  ESTATE  MAY  ADOPT  an  unau- 
thorized contract  made  by  the  administrator,  or  he  may  repudiate 
It  and  hold  the  administrator  liable.    (Wilson  v.  Stevens,  86.) 

3.  ADMINISTRATOR'S  CONTRACTS— ADOPTION AN  AD- 
MINISTRATOR DE  BONIS  NON  who  with  full  knowledge  of  all 
the  facts  elects  to  adopt  an  unauthorized  loan  made  by  a  prior  ad- 
ministrator, Is  bound  thereby.  He  cannot  accept  the  Investment 
and  also  treat  the  loan  as  a  devastavit.    (Wilson  v.  Stevens,  86.) 

4.  EXECUTORS  AND  ADMINISTRATORS  —  POWERS  OF 
FOREIGN  EXECUTORS— SALE  OF  STOCK.— As  against  an  an- 
cillary administi'ator  with  the  will  annexed,  the  domiciliary  exec- 
utor appointed  in  another  state  has  no  power  to  sell  and  assisrn 
stock  In  a  bank  located  In  California,  although  such  stock  Is  regu- 
larly In  his  possession.    (Murphy  v.  Crouse,  90.) 

5.  EXECUTORS  AND  ADMINISTRATORS— POWER  TO  SELL 
PERSONAIiTY.— The  common-law  rule  that  title  to  personalty 
wherever  situated  Is  In  the  domiciliary  executor,  who  has  the  ab- 
solute right  to  dispose  of  It,  does  not  prevail  In  California.  (Mur- 
phy V.  Cronse,  90.) 

6.  EXECUTORS  AND  ADMINISTRATORS— TITLE  TO  FOR- 
EIGN PERSONALTY.— If  an  ancillary  administrator  has  been  ap- 
pointed in  a  foreign  jurisdiction,  the  title  to  personalty  having  its 
situs  In  such  foreign  country  or  state  is  in  the  ancillary  adminis- 
trator.   (Murphy  v.  Crouse,  90.) 
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7.  executors   and  administrators.— power  op  a 

DOMICILIARY  EXECUTOR  TO  ASSIGN  PERSONALTY  hav- 
ing its  situs  in  anotlier  jurisdiction  results  from  the  common-law 
rule,  tliat  such  property  descends  to  the  personal  representative  and 
not  to  the  heir;  such  rule  does  not  prevail  in  California.  (Murphy 
V.  Grouse,  90.) 

8.  ESTATES  OP  DECEDENTS  —  SITUS  OP  CORPORATE 
STOCK.— Certificates  of  stoclj  belonging  to  a  decedent  for  the  pur- 
pose of  administration  constitute  property  belonging  to  him  in  the 
state  where  the  corporation  is  organized,  and  It  can  be  reached 
there,  and  there  only,  by  his  creditors,     (ilurphy  v.  Grouse,  90.) 

9.  ESTATES  OF  DECEDENTS.— THE  LANDS  OF  A  DECE- 
DENT CANNOT  BE  SOLD  to  pay  the  costs  of  administration 
where  he  died  without  leaving  any  debts.     (Carr  v.  Hull,  623.) 

10.  ESTATES  OF  DECEDENTS— DECREE  OF  DISTRIBU- 
TION_EQUITABI;E  RELIEF.—INTRINSIC  FRAUD,  by  which  a 
decree  of  distriliution  is  obtained  by  false  and  perjured  evidence 
opon  Issues  within  the  case  is  not  such  fraud  as  equity  may  relieve 
against  by  setting  aside,  or  in  any  manner  interfering  with,  such 
decree.  Extrinsic  fraud,  however,  may  form  the  basis  for  such  re- 
lief.   (Sohler  v.  Sohler,  98.) 

See  Judgments,  36,  37. 

EXEMPTIONS. 

1.  EXEMPTIONS— OUT  OP  WHAT  PROPERTY  MAY  BE 
CLAIMED.— An  execution  debtor,  no  matter  what  other  properly 
he  may  have,  has  a  right  to  select  and  claim  particular  property 
as  exempt  up  to  the  limit  fixed  by  the  statute.  (Thibault  v.  Len- 
non,  6.57.) 

2.  EXEMPTIONS— HOW  CLAIMED To  secure  the  benefit  of 

a  statute  of  exemptions,  the  debtor  must,  by  timely  Interposition, 
select  and  reserve  such  property  as  he  claims  to  be  exempt  wlien 
the  officer  seeks  to  take  It  In  satisfaction  of  his  writ  (ThIbauK 
v.  Lennon,  657.) 

3.  TRESPASSER    AB    INITIO An   ofl!icor   levying   a   writ  ol 

attachment,  though  he  has  a  right  to  retain  the  property  for  a 
reasonable  length  of  time  to  make  an  inventory  and  appraisemeni 
and  to  permit  the  defendant  to  claim  his  exemption,  becomes  a 
trespasser  ab  Initio  in  unreasonably  depriving  him  of  the  oppor- 
tunity to  make  a  selection  of  his  exempt  property  or  refusinir  to 
recognize  his  right  to  property  clearly  exempt.  (Stem  ▼,  Blches, 
892.) 

EXPERT  TESTIMONY. 
See  Witnesses,  3,  4. 

FELLOW-SERVANTS. 
See  Master  and  Servant 

FENCES. 
See  Railroads. 

FINES, 
See  Criminal  Law,  S. 
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FIXTURES. 

1.  FIXTURES.— THERE  IS  NO  GENERAL  TEST  FOR  DE- 
TERMINING whether  a  chattel  acquires  the  nature  of  realty  by 
being  affixed  thereto.  In  each  case  regard  must  be  had  to  the 
chattel  itself,  the  Injury  that  would  result  from  its  removal,  and 
the  hitentlon  In  placing  It  upon  the  premises  with  reference  to 
use  or  oruauicut.     (McFarlane  v.  Foley,  204.) 

2.  FIXTURES— INTENTION.— WHETHER  AN  ARTICLE  an- 
nexed  to  the  freehold  becomes  a  part  tliereof  is  primarily  a  ques- 
ti<m  of  intention.  And  such  intention  is  to  be  Inferred  from  the 
nature  of  the  article,  the  relation  of  the  party  making  the  annex- 
ation, the  structure  and  mode  of  annexation,  and  the  purpose  or 
use  for  which  the  annexation  is  made.    (McFarlane  v.  Foley,  204.) 

3.  FIXTURES  —  MECHANIC'S  LIEN CHANDELIERS  at- 
tached to  a  building  become  a  part  of  the  realty,  when  such  is 
the  intention  of  the  owner  of  the  building,  and  a  contractor  who 
fnniishes  and  puts  them  in  may  enforce  a  mechanic's  lien  there- 
for.   (McFarlane  v.  Foley,  264.) 

4.  FIXTURES  —  SEVERANCE.  —  AN  OWNER  OF  REALTY 
may,  by  a  proper  contract  of  sale,  sever  a  fixture,  thereby  convert- 
ing it  into  a  personal  chattel,  without  at  the  time  physically  detach- 
ing such  fixture  from  the  realty.  (Johnston  v.  Philadelphia  Mort- 
gage etc.  Co.,  75.) 

5.  FIXTURE  —  WRITTEN  CONTRACT  OF  SALE.—IN  OR- 
DER TO  CONVEY  THE  LEGAL  TITLE  to  a  fixture  which  Is 
not  severed  from  the  realty,  the  contract  must  be  in  writing  and 
be  exfM^ted  with  the  same  formality  as  a  conveyance  of  the  realty. 
(Johnston  v.   Philadelphia  Mortgage  etc.   Co.,  75.) 

6.  FIXTURE— SALE— SUBSEQUENT  MORTGAGE.— A  verbal 
sale  of  a  fixture  not  severed  from  the  realty  does  not  convey 
title  as  against  a  subsequent  mortgage.  (Johnston  v.  Philadelphia 
Mortgage  etc.  Co.,  75.) 

7.  FIXTURES  ACTUALLY  OR  CONSTRUCTIVELY  AN- 
NEXED TO  THE  REALTY  PASS  BY  A  CONVEYANCE  OR 
MORTGAGE  of  the  fn^ehold,  where  there  is  nothing  to  indicate 
a  contrary  intention.  (Johnston  v.  Philadelphia  Mortgage  etc.  Co.» 
75.) 

8.  TRADE  FIXTURES  ERECTED  BY  OWNER — The  rules  re- 
lating to  trade  fixtures  erected  by  a  tenant  have  no  application  to 
such  fixtures  when  annexed  by  the  owner  of  the  realty.  (Johnston 
T.  Philadelphia  Mortgage  etc.  Co.,  75.) 

FOOD. 

See  Adulteration  of  Food. 

FORFEITURES. 
FORFEITURE     NOT     ENFORCEABLE     BY     PARTY     IN 
FAULT.— One  party  cannot  predicate  a  forfeiture  upon  an  omis- 
sion by  the  other  which  the  conduct  of  the  first  brought  about 
(Langnecker  v.  Trustees  of  Grand  Lodge  etc.,  860.) 

FRAUDULENT  CONVEYANCES. 

1.  FRAUDULEx\T  CONVEYANCES— A  JUDGMENT  AGAINST 
A  GBANTOR  in  a  fraudulent  conveyance  is,  in  the  absence  of 
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fraud,  conclusive  evidence  of  the  debt,  in  favor  of  tlie  creditor,  as 
against  the  fraudulent  grantee.     (Comer  v,  Shehee,  78.) 

2.  FRAUDULENT  CONVEYANCES— PAYMENT  BY  GRANTEE 
—BURDEN  OE'  PROOF.— If  a  frauduient  grantee  undertalces  to 
relieve  himself  from  liability  by  showing  payment  to  his  grantor's 
creditors,  the  burden  of  proof  is  on  him  to  show  such  payment, 
and  that  the  debts  discharged  were  subsisting,  legal,  bona  flde  de- 
mands against  Lis  grantor.  (Cottingham  v.  Greely  Barnham  Gro- 
cery Co.,  58.) 

3.  FRAUDULENT  CONVEYANCES.— A  FRAUDULENT  GRAN- 
TEE  MAY  RELIEVE  HIMSELF  FROM  LIABILITY  to  the 
creditors  of  his  grantor  by  paying  to  bona  fide  ci*editors  a  sum  of 
money  equal  to  the  value  of  the  property  transferred  to  him,  and 
It  is  immaterial  that  he  was  foi'ced  to  pay  by  means  of  the  pro- 
cess of  attachment  (Cottingham  v.  Greely  Barnham  Grocery  Co., 
ZS.) 

4.  A  FRAUDULENT  GRANTEE  CANNOT,  BY  GARNISH- 
MENT, be  required  to  account  to  the  creditors  of  his  vendor  for 
any  greater  sum  than  the  value  of  the  propei'ty  acquired  by  him 
under  the  transfer  to  him,  (Cottingham  v.  Greely  Barnham  Gro- 
cery Co.,  68.) 

See  Chattel  Mortgages. 

GARNISHMENT. 
See  Attachment  and  Garnishment. 

HABEAS  CORPUS. 

1.  HABEAS  CORPUS Mere  errors  of  law  are  not  reviewable 

on  habeas  corpus.     (Fisher  v.  McDaniel,  971.) 

2.  HABEAS  CORPUS  CANNOT  BE  USED  for  the  correction  of 
were  errors  and  in-egularities  at  the  trial.    (Williams  v.  Hert,  203.) 

3.  HABEAS  CORPUS— JURY  TRIAL.— If  one  is  convicted  of 
petit  larceny,  a  writ  of  habeas  corpus  for  his  release,  on  the  ground 
that  he  was  refused  a  jury  trial,  is  properly  denied.  (Williams 
V.  Hert,  203.) 

4.  HABEAS  CORPUS— UNCONSTITUTIONAL  ORDINANCE 

A  judgment  of  conviction  of  a  competent  court  is  not  void  be- 
cause the  statute  or  ordinance  that  defines  the  offense  Is  unconsti- 
tutional, and  the  refusal  to  quash  a  writ  of  habeas  corpus  for  the 
release  of  the  defendant  is  error.    (Koepke  v.  Hill,  161.) 

5.  CRIMINAL  LAW— CUMULATIVE  SENTENCES— HABEAS 
CORPUS.— If  a  prisoner  serving  a  term  of  Imprisonment  for  a  mis- 
demeanor Is  sentenced  to  the  state  prison  upon  conviction  of  a  fel- 
ony, his  Imprisonment  In  the  county  jail  thereafter  for  the  misde- 
meanor is  unlawful,  and  upon  habeas  corpus  he  must  be  remanded 
to  the  custody  of  the  sheriff  for  Imprisonment  In  the  state  prison 
forthwith.    (Ex  parte  McGuire,  105.) 

6.  HABEAS  CORPUS  LIES  NOT  ONLY  WHEN  THE  PRIS- 
ONER IS  ENTITLED  TO  HIS  LIBERTY,  but  also  when  he  Is 
held  by  one  person  when  another  la  entitled  to  his  custody.  (Ex 
parte  McGuire,  105.) 
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HEALTH   OFFICER. 

HEALTH  OFFICER—POWER  TO  DESTROY  PROPERTY. 
In  the  absence  of  some  regulation  made,  or  special  authority 
conferred  by  the  board  of  health,  the  court,  or  the  corporate  au- 
thorities, a  city  health  officer  as  such  has  no  authority  to  destroy 
property,  Avhether  infected  or  not    (Barrett  v.  City  of  Mobile,  54.) 

See  Trover. 

HOMESTEADS. 

L  THE  HOMESTEAD  ACT  IS  TO  PROTECT  THE  HUSBAND 
as  well  as  the  wife.    (Martin  v.  Harrington,  704.) 

2.  A  HUSBAND'S  SOLE  DEED  OF  A  HOMESTEAD  is  void, 
and  is  not  rendered  in  any  way  effective  by  the  subsequent  death 
of  his  wife  leaving  him  without  family.  (Martin  v.  Harrington, 
704.) 

3.  MORTGAGES— SUBSEQUENT  DECLARATION  OF  HOME- 
STEAD.—A  declaration  of  homestead  upon  community  property 
by  the  husband  filed  after  the  recording  of  a  deed  thereof  Intended 
as  a  mortgage  is  subject  to  such  mortgage.  The  exclusion  of  such 
declaration  from  evidence  in  an  action  to  foreclose  the  mortgage 
Is  not  in  prejudice  of  the  wife  of  the  homestead  declarant  (Loe- 
wenthal  v.  Coouan,  115.) 

4.  HOMESTEAD— DEATH  OF  SPOUSE A  homestead  right  is 

not  necesfMirlly  terminated  by  the  dissolution  of  the  community, 
caused  by  the  death  of  the  husband  or  wife.     (Lyons  v.  Andry,  299.) 

5.  HOMESTEADS— CHANGE  OF  RESIDENCE  —  ABANDON- 
MENT.— If  a  person  claiming  a  homestead  has  actually  resided  up  n 
the  property  with  his  family,  the  fact  of  a  change  of  residence  to 
some  other  place  does  not,  of  Itself,  catise  a  forfeiture  of  the  home- 
stead right,  though  it  may  be  evidence  of  an  intention  to  aban- 
don, and,  conpled  with  other  facts,  may  establish  it  (Lyons  y. 
Andry,  299.) 

G.  HOMESTEADS  —  ABANDONMENT^CHANGE  OP  RESI- 
DENCE from  a  homestead  to  an  adjoining  place,  if  the  result  of 
calamity,  and  not  a  voluntary  act,  is  not  proof  of  an  abandonment 
of  the  homestead.     (Lyons  v.  Andry,  299.) 

7.  HOMESTEAD  RIGHTS  MUST  BE  UPHELD  unless  clearly 
shown  to  have  been  abandoned.  Continued  personal  occupation 
of  the  premises  Is  not  essential  to  the  preservation  of  the  right 
and  how  long  an  absence  will  work  a  forfeiture  must  depend  up  n 
the  circumstances  of  each  particular  case.     (Lyons  v.  Andry,  299.) 

.8.  HOMESTEADS— HEAD  OF  FAMILY— DUTY  TO  SUPPORT 
CHILD.— A  daughter  eighteen  years  of  age  living  with  her  father 
and  rendering  him  her  services  is  dependent  upon  him  for  support. 
though  able  to  earn  her  own  living,  and  entitles  him  to  a  homestead 
right    (Lyons  v,  Andry,  299.) 

9.  HOMESTEAD— GOVERNMENT  LAND.— WHEN  A  PATENT 
Issues  to  one  who  has  previously  made  a. homestead  entry  upon  gov- 
ernment land,  it  relates  back,  for  ^11  purposes,  to  the  time  of  the 
original  entry.    (Northern  Pacific  Ry.  Co.  v.  Townsend,  342.) 

See  Adverse  Possession,  8. 
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HOMICIDE. 

1.  HOMICIDE— SELF-DEFENSE—THREAT  OP  EXPOSURE 
OF  UNNATURAL  CRIME— The  occupant  of  a  dwelling  may  law- 
fully kill,  as  a  necessary  measure  of  defense,  a  person  who  attempts 
to  break  and  enter  therein  with  intent  to  obtain  money  from  such 
occupant  by  taxing  him  with  the  commission  of  an  infamous  offense 
against  nature,  and  threatening  to  expose  him  to  public  reprobation 
and  contempt,  even  though  he  divines  the  purpose  of  such  entry^ 
or  has  notice  of  it.     (Thompson  v.  State,  453.) 

2.  HOMICIDE— SELF-DEFENSE Whether   the    accused    was 

under  an  apparent  necessity  of  killing  his  assailant,  and  whether 
the  killing  was  prompted  by  such  necessity  or  by  other  motives,  are 
questions  to  be  determined  by  the  Jury.    (Palmer  v.  State,  910.) 

3.  HOMICIDE— SELF-DEFENSE— ASSAULT  IN  DOMICILE.— 
A  person  assaulted  in  his  own  house  need  not  retreat,  although  he 
can  do  so  without  increasing  his  own  danger,  before  he  may  law- 
fully resist,  even  to  the  taking  of  the  life  of  his  assailant  In  such 
case  he  is  rot  required  to  retreat  to  avoid  the  necessity  of  killing: 
his  assailant.    (Palmer  v.  State,  910.) 

4.  HOMICIDE— SELF-DEFENSE— ASSAULT  IN  DOMICILE. 
One  who  staits  out  upon  an  expedition  which  involves  a  felonious 
assault  upon  another  in  his  own  house  takes  his  life  in  his  hand, 
and  the  right  to  take  it  from  him  only  upon  the  apparent  necessity 
which  he  himself  may  create.  The  person  so  assaulted  has  the  right 
to  defend  himself  and  to  pursue  his  adversary  until  he  has  freed 
himself  from  all  danger.     (Palmer  v.  State,  910.) 

5.  HOMICIDE— SELF-DEFENSE.— A  PERSON  ASSAULTED 
UPON  HIS  OWN  GROUNDS,  without  provocation,  by  a  person 
armed  with  a  deadly  weapon  and  apparently  seeking  his  life,  is  not 
obliged  to  retreat,  but  may  stand  his  ground  and  defend  himself 
with  such  means  as  are  within  his  control,  and  to  tlie  extent  neces- 
sary to  save  his  life.    (Palmer  v.  State,  910.) 

6.  HOMICIDE— SELF-DEFENSE—ASSAULT  IN  DOMICILE. 
Every  person  has  a  right  to  pursue  his  peaceful  avocations  in  his 
own  house  and  about  his  own  premises,  unmolested  by  threats, 
or  violence,  or  unlawful  interference  by  any  other  person.  If,  while 
pursuing  these  avocations,  he  is  violently  attacked  in  a  manner 
Indicating  a  purpose  to  perpetrate  a  known  felony  upon  him,  such 
as  murder,  mayhem,  or  the  like,  he  is  not  obliged  to  retreat,  but 
may  pursue  his  adversary  until  he  has  freed  himself  from  all  dan- 
ger.   (Palmer  v.  State,  910.) 

7.  CRIMINAL  LAW— DEFENSE  OF  DOMICILE.— A  man  may 
defend  his  domicile,  even  tp  the  extent  of  taking  life.  If  actually 
or  apparently  necessary  to  prevent  the  commission  of  any  felony 
therein.  Such  right  of  defense  is  not  limited  to  the  case  of  an 
assault  with  intent  to  take  the  life  of  the  inmate,  or  of  doing  him 
great  bodily  harm.    (Thompson  v.  State,  453.) 

HUSBAND   AND  WIFE. 

1.  A  WIFE  IS  NOT  GUILTY  OF  LACHES  IN  FAILING  TO 
ASSERT  HER  RIGHT  TO  LAND  purchased  with  her  money,  the 
title  to  which  stands  in  her  husband's  name,  where  she  had  no 
knowledge  that  the  title  was  in  him,  and  he  never  asserted  any 
ownership  of  the  land.     (Haney  v.  Legg,  81.) 

2,  MARRIED  WOMEN  —  ENTIRETIES  —  TRUST  DEED.— An 
instrument,  executed  by  a  husband  and  wife,  conveying  an  estate 
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hold  by  them  by  entlrotlos  to  a  third  person  to  dispose  of  nnd 
apply  the  proceeds  on  the  lijibllltles  of  the  husband,  is  an  abso- 
lute deed  of  tnist,  and  not,  on  her  part,  a  contract  of  suretyship. 
(Rogers   v.   Shewuaaker,   274.) 

3.  MARRIED  WOMEN—ENTIRETIES— DISPOSAL  OF  PRO- 
CEEDS.—A  manied  woman  may,  her  husband  Joining  In  the  con- 
veyance, convey  an  estate  held  with  him  by  entireties,  and,  with 
his  consent,  apply  the  proceeds  to  his  debts  or  to  any  other  pur- 
pose.   (Rogers  v.  Shewmaker,  274.) 

4.  MARRIED  WOMEN— TRUST  DEED,  SETTING  ASIDE.— 
If  a  husband  and  wife  convey  by  a  trust  deed  an  estate  held  by 
them  by  entireties,  the  trustee  to  sell  the  property  and  apply  tlie 
proceeds  on  the  liabilities  of  the  husband,  and  the  trust  Is  executed, 
a  suit  to  recover  t)ie  property,  after  years  of  acquiescence,  cannot 
be  maintained,  even  if  the  deed  is  considered  in  the  nature  of  a 
mortgage.    (Rogers  v.  Shewmaker,  274.) 

5.  MARRIED  WOMAN'S  CONVEYANCE— WHEN  A  HUS- 
BAND has  a  freehold  interest  in  his  wife's  realty  by  virtue  of  tiio 
marital  relation,  he  must,  to  make  her  conveyance  thereof  good, 
be  named  in  the  deed  as  grantor.  His  executing  the  deed  jointly 
witli  her  is  not  enough.     (Dietrich  v.  Hutchinson,  698.) 

G.  MARRIED  WOMAN'S  CONVEYANCE.— A  WIFE'S  COM- 
MON-LAW DISABILITY  in  respect  to  conveying  her  interest  In 
real  estate  not  her  sepai-ate  property  has  not  been  removed  in  Ver- 
mont.   (Dietrich  v.  Hutchinson,  698.) 

7.  CONVEYANCE  TO  MARRIED  WOMAN.— FOR  REAL  ES- 
TATE TO  BE  THE  SEPARATE  PROPERTY  of  a  married  woman, 
the  deed  to  her  must  contain  explicit  words  shutting  out  her  hus- 
band from  his  marital  rights  therein.    (Dietrich  v.  Hutchinson,  698.) 

8.  A  MORTGAGE  BY  A  MARRIED  WOMAN  of  property  In 
which  her  husband  has  a  freehold  Interest  is  void,  if  his  name  does 
not  appear  therein  as  grantor,  though  he  signs  and  acknowledges  it. 
(Dietrich  v.   Hutchinson,  698.) 

9.  A  MARRIED  WOMAN  CANNOT  CHARGE  HER  REAL 
ESTATE,  except  in  the  way  provided  by  statute.  (Dietrich  v. 
Hutchinson,  698.) 

INFAMOUS  CRIMES. 

See  Criminal  Law. 

INI'ANTS. 

1.  INFANTS.-IN  SO  FAR  AS  A  CONTRACT  ON  THE  PART 
OF  AN  INFANT  IS  EXECUTORY,  he  may  always  interpose  his 
infancy  as  a  defense  to  an  action  for  its  enforcement  (United 
States  Inv.   Corp.   v.   Ulrlckson,  326.) 

2.  INFANTS  — DISAFFIRMING  MORTGAGE.— AN  INTANT 
WHO  VOLUNTARILY  ASSUMES  THE  POSITION  OF  OWNER 
OF  LAND,  as  the  representative  of  his  father,  solely  for  the  purpose 
of  raising  funds  to  free  the  land  from  debt,  the  only  considera- 
tion for  the  conveyance  to  him  being  his  agreement  to  execute 
a  mortgage  for  that  purpose,  cannot,  upon  becoming  of  age,  dis- 
affirm the  mortgage  and  retain  the  land  discharged  from  its  encum- 
brances.   (United  Slates  Inv.  Corp.  v.  Ulrlckson,  326.) 

3.  INFANTS  —  DISAFFIRMING    MORTGAGE AN  INFANT 

W'HO  IN  GOOD  FAITH  assumes  the  ownership  of  land  on  tlie 
sole  consideration  that  he  execute  a  mortgage  thereon  for  the  pur- 


Index.  1033 

pose  of  raising  money  to  free  it  from  debt,  cannot,  after  b?ooming 
of  age,  retain  the  land  and  disaffirm  sucli  mortgage,  where  all 
the  money  realized  therefrom  has  been  used  to  free  the  land  from 
encumbrances.     (United  States  Inv.  Corp.  v.  TJlrickson,  326.) 

.  See  Intoxicating  Liquors;  Process,  3. 

INJUNCTIONS, 

1.  INJUNCTION— DISCRETION  IN  GRANTING.— The  granting 
of  a  preliminary  injunction  is  so  largely  a  matter  of  discretion  that 
it  will  be  sustained  upon  appeal,  where  there  has  been  a  reason- 
able showing  made  in  support  of  the  application  in  the  court  below. 
(Parrot  Silver  etc.  Co.  v.  Heinze,  38G.) 

2.  AN  INJUNCTION  AGAINST  PROCEEDING  FURTHER  IN 
A  SUIT,  which  does  not  become  operative  until  after  a  judgment 
in  sueli  suit  has  been  rendered,  is  violated  by  the  issuance  of  exe-' 
cution  or  a  writ  of  possession  thereon.    (Ex  parte  Miller,  49.) 

3.  INJUNCTION.— COURTS  WILL  NOT  PERMIT  DEFEND- 
ANTS TO  EVADE  RESPONSIBILITY  for  violating  an  injunc- 
tion by  doing  through  subterfuge  that  which,  while  not  in  terms 
a  violation,  yet  produces  the  same  effect  by  accomplishing  sub- 
stantially that  which  they  were  enjoined  from  doing.  (Ex  parte 
Miller,  49.) 

4.  THE  VIOLATION  OF  THE  SPIRIT  OF  AN  INJUNCTION, 
even  though  its  strict  letter  may  not  have  been  disregarded,  is  a 
breach  of  the  mandate  of  the  court    (Ex  parte  Miller,  49.) 

5.  INJUNCTION— VIOLATION  OF.- Where  an  injunction  is 
not  to  take  effect  until  a  bond  is  executed,  acts  done  between  the 
time  of  granting  the  injunction  and  the  execution  of  the  bond, 
which  would  be  violative  of  the  writ  if  fully  operative,  do  not 
constitute  a  breach  of  the  injunction.     (Ex  parte  Miller,  49.) 

6.  INJUNCTION— BOND.— In  Alabama  there  can  be  no  injuno 
tion,  and  consequently  no  contempt  for  its  violation,  until  a  bond 
has  been  given.    (Ex  parte  Miller,  49.) 

INSANE  PERSONS. 

CONTRACTS— SUBSEQUENT  INSANITY.-Contracts  or  lia- 
bilities incurred  by  persons  while  sane  may  be  enforced,  although 
the  person  making  the  contract  or  incuning  the  liability  has  since 
become  Insane.    (Harrigan  v.  Harrigan,  118.) 

See  Mari'iage  and  Divorce. 

INSTRUCTIONS. 

1.  JURY  TRIAL  —  INSTRUCTIONS.  —  AN  ADDITIONAL 
CHARGE  MAY  BE  REFUSED,  even  if  correct,  if  a  general  charge 
covers  the  same  subject.     (Wellston  Coal  Co.  v.  Smith,  547.) 

2.  JURY  TRIAL— INSTRUCTIONS.— "An  instruction  stating  the 
law  applicable  to  one  theory  of  the  case,  and  substantially  covering 
all  the  facts  upon  which  the  correctness  of  such  theory  depeniTs, 
Is  proper,  if  there  is  any  evidence  in  the  case  tending  to  prove 
such  facts,  although  It  ignores  other  facts  put  in  issue  as  part  of 
another  and  different  theory,  which,  if  true,  leads  to  a  different  con- 
ilnsion  and  result,  when  another  Instruction  has  been  given  In  the 
case  covering  such  conflicting  theory."  (Rhoades  v.  Chesapeake  etc. 
Ry.  Co.,  820.) 
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3.  APPEAL— INSTRUCTIONS— ERROR  WITHOUT  INJURY, 
Where  the  verdict  of  a  jury  Is  In  accordance  with  the  law,  and  the 
undisputed  facts,  no  Injury  can  result  by  the  giving  of,  or  the 
failure  to  give  certain  instructions.  (Johnston  v.  Philadelphia 
Mortgage  etc.  Co.,  75.) 

4.  INSTRUCTIONS  CONTAINING  INCONSISTENT  AND  ER- 
RONEOUS STATEMENTS  of  law  are  ground  for  reversal.  (Pal- 
mer V.  State,  910.) 

5.  TRIAL.— EXCEI»T10NS  TO  INSTRUCTIONS  and  to  the 
charge  generally  as  given,  at  the  first  opportunity  when  they  are 
read  to  the  jury,  is  sufficient,  especially  when  the  instructions  given 
for  the  state  contain  an  erroneous  statement  of  the  law,  and  are 
directly  antagonistic  to  those  asked  by  the  defendant  (Palmer  v. 
State,  910.) 

0.  INSTRUCTIONS,  IP  ERRONEOUS,  ARE  NOT  CURED  by 
giving  correct  instructions.  The  jiu*y  is  not  required  to  choose 
between  conflicting  instructions.    (Thompson  v.  State,  453.) 

INSURANCE. 

1.  INSURANCE,  LIFE— ASSIGNMENT  OP.— Any  person  has  a 
right  to  procure  insurance  on  his  own  life  and  assign  it  to  another 
not  having  an  Insurable  Interest  therein,  provided  it  is  done  in 
good  faith  and  not  by  way  of  cover  for  a  wager  policy.  (Chamber- 
lain  V.   BuUer,   478.) 

2.  INSURANCE  _  REMOVAL  OF  PROPERTY.— A  condition 
that  a  policy  insuring  against  loss  by  fire  is  to  become  void  if  any 
change  takes  place  in  the  location  of  the  property  does  not,  on  its 
breach,  render  the  policy  absolutely  void,  so  that  no  recovery  can 
be  had  thereon  if  a  loss  subsequently  occurs  at  another  place  to 
which  the  Insurer  had  stipulated  that  removal  might  be  made, 
though,  when  so  stipulating,  he  had  no  knowledge  of  the  previous 
removal.    (Ohio  Farmers'  Ins.  Co.  v.  Burget,  596.) 

3.  INSURANCE—ARBITRATION.— A  BOARD  OP  REFEREES 
provided  for  under  a  policy  of  fire  insurance  to  arbitrate  a  ques- 
tion of  loss  is  a  quasi  coui't,  subject  to  the  principles  governing 
common-law  arbitration.  (Christiansen  v.  Norwich  Union  Fire  Ins. 
Soc,  379.) 

4.  INSURANCE  —  ARBITRATION  —  EVIDENCE.— WHILE  A 
BOARD  TO  ARBITRATE  a  loss  by  fire  is  allowed  a  certain  liber- 
ality in  acquainting  itself  with  the  circumstances  surrounding  the 
fire  without  the  medium  of  witnesses,  such  board  cannot  seek  evi- 
dence secretly,  and  determine  the  amount  of  loss  by  reason  of  such 
personal  knowledge.  (Christiauson  v.  Norwich  Union  Fire  Ins.  Soc, 
370.) 

5.  A  BOARD  OP  FIRE  ARBITRATORS  MUST  CONSTITUTE 
A  BODY  OF  DISINTERESTED  MEN,  whose  business  it  Is  to  pro- 
ceed in  a  judicial  and  Impartial  manner  to  ascertain  the  facts  in 
controversy.     (Chrlstianson  v.  Norwich  Union  Fire  Ins.  Soc,  379.) 

G.  INSURANCE  —  ARBITRATION  —  PROFESSIONAL  REF- 
EREES.—A  person  Is  not  bound  by  an  award,  where  the  arbitrators 
are  guilty  of  misconduct,  merely  because  he  consented  that  pro- 
fessional arbitrators  should  act.  (Christiansen  v.  Norwich  Union 
Fli-e  Ins.  Soc,  379.) 

See  Benefit  Societies. 

INTEREST. 
See  Advancements,  2. 


Index.  1035 


INTERSTATE  COMMERCE. 

1.  INTERSTATE  COMMERCE—MUNICIPAL  LICENSE  TAX. 
If  a  company  is  engaged  in  manufacturing  goods  in  one  state  and 
tlirough  its  agent  solicits  orders  in  anottier  state,  from  persons 
not  regular  mercliants,  upon  which  it  transports  the  goods  con- 
signed to  itself  into  the  latter  state,  and  they  are  there  delivered  by 
such  agent,  who  collects  tlie  price,  the  goods  are  the  subject  of 
interstate  commerce,  and  the  agent  is  not  subject  to  arrest  for 
violating  a  municipal  ordinance  prohibiting  him  from  selling  goods 
to  persons  not  regular  merchants  without  first  obtaining  a  license 
therefor.     (State  v.  Willingham,  948.) 

2.  MUNICIPAL  CORPORATIONS  —  ORDINANCES— LICENSE 
—INTERSTATE  COMMERCE.— A  municipal  ordinance  requiring 
any  person  selling  goods,  wares,  or  merchandise  to  take  out  a  license 
therefor,  unless  he  is  a  merchant  paying  an  annual  tax  upon  his 
goods,  or  a  traveling  agent  selling  exclusively  by  sample,  or  other- 
Avise,  to  regular  merchants,  is  void,  as  in  conflict  with  Interstate 
commerce  as  against  an  agent  of  a  manufacturer  in  another  state 
engaged  in  delivering  the  goods  of  the  manufacturer  and  collecting 
the  price  upon  orders  solicited  to  persons  not  regular  merchants. 
(State  V.  Willingham,  948.) 

INTOXICATING  LIQUORS. 

MINORS,  DEALING  IN  INTOXICATING  LIQUORS  WITH» 
WHAT  IS.— If  an  adult,  accompanied  by  a  minor,  applies  to  a 
seller  of  intoxicating  liquors  for  liquor  to  be  drunk  at  his  ex- 
pense for  both  himself  and  the  minor,  and  the  dealer  thereupon 
furnishes  it  to  be  used  by  both,  he  is  guilty  of  dealing  or  traf- 
ficking In  intoxicating  liquor  with  a  minor,    (Nelson  v.  State,  881.) 

IRRIGATION. 
See  Waters  and  Watercourses. 

JUDGMENTS. 

1.  JUDGMENTS -WHEN  FINAL.— A  decree,  to  be  final,  must 
be  definite,  certain,  and  capable  of  immediate  enforcement,  so  that 
the  subsequent  proceedings  are  only  the  means  of  executing  the 
decree.    (Parmele  v.  Schroeder,  46G.) 

2.  JUDGMENTS,  FINAL— RIGHT  TO  APPEAL.— A  decree  is 
not  final  and  appealable  until  the  court  has  finally  determined  and 
disposed  of  the  entire  controversy  between  the  parties,  so  that 
nothing  remains  to  be  done  except  to  ministerially  execute  Its  pro- 
visions in  the  court  In  which  it  is  rendered.    (Parmele  v.  Schroeder, 

3.  JUDGMENTS— DOCKET  OF— WHAT  MUST  SHOW.— The 
judgment  docket  must  show  the  date  "when  docketed"  and  the 
particular  court  In  which  the  judgment  was  rendered.  In  order 
for  it  to  become  a  Hen  upon  the  real  property  of  the  Judgment 
debtor.    (Western  Sav.  Co.  v.  Currey,  G60.) 

4.  JUDGMENT  DOCKET  MUST  AFFORD  DEFINITE  AND 
RELIABLE  INFORMATION,  as  It  respects  the  court  In  which 
the  judgment  was  rendered,  the  parties  thereto,  and  the  amount 
and  time  when  rendered.    (Western  Sav.  Co.  y.  Currey,  660.) 
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5.  JUDGMENT  DOCKET.— EACH  COURT  MUST  KEEP  a 
separate  .ludcmont  docket,  which  must  show  on  Its  face  that  It 
l8  the  jndsment  docket  of  a  particular  court.  (Western  Sav.  Co.  v. 
Currey,   GGO.) 

C.  JUDGMENT  DOCKET —  IMPROPER  RECORD.— A  judg- 
ment  doclvcted  in  a  docliet  or  record-book,  unknown  to  the  law 
providing  for  the  docketing  of  judgments,  is  ineffectual  to  create 
a  lieu.    (Western  Sav.  Co.  v.  Currey,  GGO.) 

7.  JUDGMENT  DOCKET— PRESUIMPTION  OF  PERFORM- 
ANCE OP  OFFICIAL  DUTY.- If  a  judgment  docket  does  not  show 
the  date  of  docketing  the  judgment,  as  required  by  statute,  thore 
is  no  presumption  tiiat  the  clerk  of  the  court  properly  docketed 
the  judgment  at  the  date  of  its  rendition.  (Western  Sav.  Co.  v. 
Currey,  OGO.) 

8.  JUDGMENT  DOCKET— CREATION  OF  LIEN.— Statutory 
provisions  creating  a  lien  by  the  docketing  of  a  judgment  are 
mandatory,  and  to  be  effectual  must  be  substantially  complied 
with.    (Western  Sav.  Co.  v.  Currey,  GGO.) 

y.     JUDGMENTS— LIEN    ON    AFTER-ACQUIRED    LANDS A 

judgment  Is  a  lien  upon  the  after-acquired  lands  of  the  debtor  un- 
der a  statute  providing  that  ''lands  and  tenements  within  the  county 
where  the  judgment  is  entered  shall  be  bound  for  the  satisfaction 
thereof  from  the  first  day  of  the  term  at  which  judgment  is  rendered, 
but  judgments  by  confession  and  judgments  rendered  at  the  same 
term  at  which  the  action  is  commenced  shall  bind  such  lands  only 
from  the  day  on  which  such  judgments  are  rendered,  and  all 
other  lands,  as  well  as  goods  and  chattels  of  the  debtor,  shall  be 
bound  from  the  time  they  are  seized  in  execution."  (Coad  v.  Cow- 
blck,  953.) 

10.  JUDGMENTS THE  AFFIRMANCE  OF  A  VOID  JUDG- 
MENT is  also  void  as  are  also  all  proceedings  to  enforce  the  af- 
lirmed  judgment  by  execution  and  sale.     (Ball  v.  Tolman,  110.) 

11.  JUDGMENTS— REVIVOR— RES  JUDICATA.— In  a  proceed- 
ing to  revive  a  dormant  judgment,  every  matter  necessary  to  sup- 
port any  defense  then  possessed  by  the  judgment  defendant  against 
the  demands  of  the  plaintiff  on  that  cause  of  action  is  res  judicata 
as  having  been  litigated  in  the  action  wherein  such  judgment  was 
obtained,  and  no  objection  can  be  urged  or  inquired  into  which  goes 
behind  the  original  judgment,  unless  directed  to  its  validity.  (Stover 
V.  Stark,  4G0.) 

12.  A  COURT  CANNOT  ENTER  A  JUDGMENT  NOTWITH- 
STANDING A  VERDICT,  where  the  result  Is  to  deprive  a  litigant 
of  the  right  to  have  the  facts  in  a  common-law  issue  determined 
hy  the  jury  Instead  of  absolutely  by  the  court.  (Marengo  v.  Great 
Northern  Ry.  Co.,  3(59.; 

13.  JUDGMENT.— IP  SERVICE  OP  SUMMONS  IS  MADE  BY 
ONE  NOT  OF  THE  AGE  required  by  statute,  the  Judgment  is  not, 
for  that  reason,  either  void  or  subject  to  any  attack,  save  by  appeal. 
<Burke  V.   Interstate   Sav.  etc.  Assn.,  416.) 

14.  JUDGxMENTS-PRESUMPTION— SERVICE.- If  a  judgment 
of  a  court  of  general  jurisdiction  recites  that  service  of  summons 
was  duly  made,  it  must  be  presumed  that  that  fact  appeared  to 
the  court  by  competent  proof.    (Kalb  v.  German  Sav.  etc.  Soc,  757.) 

15.  JUDGM1BNT.— THE  AFFIDAVIT  OF  SERVICE  OF   SUM- 

.  MONS,  made  by  a  private  person,  may,  upon  a  direct  attack  on 
a  Judgment  other  than  by  appeal,  be  falsified  by  evidence  aliunde 
the  record.    (Burke  v.  Interstate  Sav.  etc.  Assn.,  416.) 
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16.  JUDGMENT  —  PRESUMPTION  OF  JURISDICTION.— 
WHEN  AN  ATTACK,  other  than  by  appeal,  Is  made  on  the  judg- 
ment of  a  court  of  general  jurisdiction,  the  presumption  is  that 
jurisdiction  was  obtained  of  the  person  of  the  defendant  provided 
it  does  not  appear  from  the  judgment-roll  that  he  was  without  the 
jurisdiction  of  the  court.     (Burke  v.  Interstate  Sav.  etc.  Assn.,  416.) 

17.  JUDGMENT— PRESUMPTION  OF  JURISDICTION UPON 

DIRECT  ATTACK  by  appeal,  the  presumption  that  a  court  ren- 
dering a  judgment  by  default  had  jurisdiction  of  the  person  of  tha 
defendant  does  not  obtain.  (Burke  v.  Interstate  Sav.  etc.  Assn.» 
41G.) 

IS.  JUDGMENTS-PRESUMPTIONS.— Every  fact  not  negatived 
by  the  record  is  presumed  in  favor  of  the  support  of  a  judgment 
of  a  court  of  general  jurisdiction.  (Kalb  v.  German  Sav.  etc.  Soc, 
757.) 

19.  JUDGMENTS  —  TRIAL  AT  CHAMBERS.— A  judgment  in 
ejectment  Is  not  void  for  the  reason  that  it  recites  that  the  cause 
came  on  for  hearing  before  a  judge  at  chambers,  when  the  trial 
of  and  judgment  in  such  action  at  chambers  is  expressly  authorized 
by  statute.     (Kalb  v.  German  Sav.  etc.  Soc,  757.) 

20.  A  JUDGMENT  BY  A  COURT  HAVING  JURISDICTION  of 
the  subject  matter  and  of  the  parties,  and  keeping  within  the  limit» 
of  its  power,  though  it  may  be  voidable,  Is  never  void.  (Burke  v. 
Interstate  Sav.  etc.  Assn.,  416.) 

21.  A  JUDGMENT  UNDER  A  STATUTE  ERRONEOUSLY 
HELD  CONSTITUTIONAL  Is  not  void.     (Koepke  v.  Hill,  161.) 

22.  JUDGMENT—AMENDMENT.— PRIOR  TO  THE  RETURN 
TO  THE  SUPREME  COURT  ON  APPEAL,  a  trial  court  may- 
amend  its  judgment  in  foi-eclosure  so  as  to  strike  out  all  reference 
to  a  deficiency  judgment,  which  had  been  Included  in  the  finding* 
and  judgment  through  inadvertence.  (United  States  Inv.  Corp.  v. 
Ulrickson,  326.) 

23.  JUDGMENT  _  COLLATERAL  ATTACK.— AN  IRREGU- 
LARITY IN  THE  SERVICE  of  process  on  the  defendant  does  not 
render  the  judgment  vulnerable  to  a  collateral  attack.  (Burke  v.  In- 
terstate Sav.  etc.  Assn.,  410.) 

24.  JUDGMENT— COLLATERAL  ATTACK.— THE  FACT  THAT 
THE  AFFIDAVIT  OP  SERVICE  of  summons  does  not  state  that 
the  affiant  was  of  the  age  required  by  statute  does  not  render  the 
judgment  subject  to  collateral  attack.  (Burke  v.  Interstate  Sav. 
etc.   Assn.,  416.) 

25.  JUDGMENT— COLLATERAL  ATTACK.— UNLESS  VOID 
on  Its  face,  or  upon  the  inspection  of  the  judgment-roll,  a  judgment 
cannot  be  successfully  atfcicked  collaterally.  A  voidable  judgment 
is  not  open  to  such  attack.  (Burke  v.  Interstate  Sav.  etc.  Assn.,. 
416.) 

26.  JUDGMENT— COLLATERAL  ATTACK.— THE  PRESUMP- 
TION OF  JURISDICTION  over  the  person  of  the  defendant  la  con- 
clusive, when  a  judgment  is  assailed  collaterally,  unless  a  lack 
tlieroof  appears  on  the  face  of  the  judgment-roll.  (Burke  v.  Inter- 
State  Suv.  etc.  Assn.,  410.) 

27.  A  JUDGMENT,  WHEN  COLLATERALLY  ATTACKED, 
MUST  BE  TRIED  by  Inspection  of  the  judgment-roll,  and  by  that 
alone.     (Burke  v.  Interstate  Sav.  etc.  Assn.,  416.) 

28.  JUDGMENTS— COLLATERAL  ATTACK.— Whenever  a 
court  is  confronted  with  a  question  which  it  has  a  right  to  decide,  ita 
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erroneous  Judgment  will  not  be  subject  to  a  collateral  attack,  Irre- 
spective of  whether  the  mistake  of  law  concerned  the  common, 
statutory,  or  constitutional  law.    (Koepke  v.  Hill,  161.) 

20.  JUDGMENTS— COLLATERAL  ATTACK— EVIDENCE.— In 
a  collateral  attack  upon  a  judgment  against  a  minor,  evidence  that 
no  notice  of  the  time  or  place  of  trial  was  given  to  his  guardian  ad 
litem  is  not  admissible  to  oust  the  court  of  jurisdiction.  (Kalb  v. 
German  Sav.  etc.  Soc,  757.) 

30.  JUDGMENTS— COLLATERAL  ATTACK.— If,  after  judg- 
ment in  a  suit  to  quiet  title  that  defendant  has  no  interest  in  cer- 
tain lands,  he  brings  an  action  seeking  to  have  himself  decreed 
a  cotenant  therein,  such  action  Is  a  collateral  attack  upon  the  prior 
judgment,  and  cannot  be  maintained.  (Kalb  v.  German  Sav.  etc. 
Soc,  757.) 

■61.  PROCESS— DEFECT  IN  COLLATERAL  ATTACK.-If  a 
summons  is  defective  in  form  only,  a  judgement  based  thereon  is  not 
open  to  collateral  attack.    (Perry  v.  Gholson,  685.) 

32.  JUDGMENT— VACATION— DILIGENCE.— A  motion  to  va- 
cate a  judgment  determining  adverse  claims  to  land  is  properly 
denied,  wliere  the  party  fails  to  show  proper  diligence  In  making 
It  after  he  first  learned  of  such  judgment.  (McClymond  v.  Noble, 
S51.) 

33.  JUDGMENTS  — VACATION  FOR  FRAUD.— A  judgment 
clearly  shown  to  have  been  obtained  by  fraud,  and  which  it  would 
be  against  conscience  to  enforce,  may,  on  the  application  of  the 
defeated  party  and  a  showing  of  due  diligence,  be  vacated  and  set 
aside.     (Secord  v.  Powers,  474.) 

34.  JUDGMENTS— VACATION  FOR  PERJURY.— A  judgment 
will  not  be  vacated  on  the  ground  that  it  was  obtained  by  fraud 
and  perjury,  unless  the  defeated  party  alleges  and  proves  due  dili- 
gence by  him  at  the  former  trial,  and  that  his  failure  to  obtain  a 
just  judgment  was  not  due  to  his  own  fault  or  negligence.  (Secord 
V.  Powers,  474.) 

35.  JUDGMENTS— VACATION  FOR  PERJURY.— The  inten- 
tional production  of  false  testimony  may,  in  a  proper  case,  justify 
the  annulment  of  a  decree  or  judgment  resulting  therefrom.  (Se- 
cord v.  Powers,  474.) 

36.  JUDGMENTS  IN  PROBATE— FRAUD— EQUITABLE  RE- 
LIEF.—If  a  proliate  decree  is  obtained  by  fraud,  equity  may  de- 
clare the  person  deriving  title  under  it  a  trustee  for  the  person  de- 
frauded.    (Sohler  v,   Sohler,  98.) 

37.  JUDGMENTS  IN  PROBATE— EQUITABLE  RELIEF— EX- 
TRINSIC FRAUD.— If  a  widow,  as  executrix  under  her  husband's 
w^ill,  devising  property  to  his  children,  conspires  with  her  son,  who 
Is  not  the  son  of  the  testator,  to  procure  for  him  a  share  of  such 
property  as  one  of  the  testator's  children,  and  files  a  petition  naming 
fuch  children  and  alleging  that  her  son  is  one  of  them,  and  obtains 
a  decree  that  such  son  is  a  child  of  the  testator  and  entitled  to  a 
share  of  his  estate  without  notice  to  the  testator's  children  of  the 
fraudulent  proceeding,  except  such  as  they  have  by  reason  of  the 
executrix  being  their  testamentary  trustee  and  guardian,  thou;?h 
equity  has  no  jurisdiction  to  set  aside  the  probate  decree,  it  may 
compel  such  son,  as  trustee  for  the  children  of  the  testator,  to  make 
conveyance  to  them  of  the  share  tiius  obtained  by  him,  or,  if  a 
c^nvevance  cnnnot  be  had,  to  account  to  them  for  the  value  thereof. 
(Sohler  v.  Sohler,  98.) 

See  Fraudulent  Conveyances,  1;  Statutes,  4. 
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JUDICIAL  NOTIGH. 
See  Evidence,  1. 

JURISDICTION. 

1.  JURISDICTION  IS  ACQUIRED  BY  THE  FACT  OF  SER- 
VlCiii,  and  not  by  proof  thereof.  (Burke  v.  Interstate  Sav.  etc. 
Assn.,  416.) 

2.  COaiPLBTB  JURISDICTION  INCLUDES  not  only  the  power 
to  hear  and  determine  the  cause,  but  also  power  to  enforce  the  judg- 
ment; and  courts  usually  decline  to  entertain,  or  attempt  to  exercise, 
jurisdiction  intended  to  be  complete,  if  it  fails  to  confer  power  to 
enforce  the  lud^ment  which  may  be  rendered.  (State  v.  North 
American   Land  etc.   Co.,  309.) 

3.  JURISDICTION  ONCE  ACQUIRED  DOES  NOT  ALWA1'"S 
REMAIN,  ap  the  court  may  have  authority  at  one  time  to  proceed, 

and  its  authority  may  afterward  be  devested  by  statute.    (Ball  v. 
Tolman,  110.) 

See  Unknown    Owners. 

JUSTICES'   COURTS. 

JUSTICES'  COURTS  —  EVIDENCE  OF  ISSUANCE  OF 
SUMMONS.— In  the  absence  of  the  original  summons  from  the  files 
in  a  justice's  court,  the  docket  entry  required  to  be  made  by  stat- 
ute at  the  time  of  the  issuance  of  the  summons  is  sufficient  proof 
of  the  date  of  Its  issuance.    (Perry  v.  Gholson,  G85.) 

LACHES. 

LACHES  IS  FOUNDED  ON  ACQUIESCBNOB  In  the  asser- 
tion of  adverse  rights,  and  unreasonable  delay  in  not  asserting 
one's  own  rights  to  the  prejudice  of  the  adverse  party.  (Haney  v. 
Legg,  81.) 

LANDLORD  AND  TENANT. 

1.  LANDLORD  AND  TENANT— ASSIGNMENT  OP  LEASE.— 
COVENANT  TO  PAY  RENT  runs  with  the  land,  and  the  assignee 
of  the  lease,  being  in  privity  of  estate  with  the  landlord.  Is  directly 
liable  to  him  for  the  Installments  of  rents  accruing  while  the  rela- 
tion lasts.     (Hogg  v.  Reynolds,  522.) 

2.  LAxVDLORD  AND  TENANT— PRIVITY  OF  ESTATE.— 
WHETHER  ASSIGNMENT  of  the  lessee's  interest  destroys  the 
privity  of  estate  subsisting  between  him  and  the  landlord,  and 
creates  that  relation  between  the  landlord  and  the  transferee,  de- 
pends upon  the  estate  demised  and  the  estate  transferred  being 
precisely  the  same.    (Hogg  v.  Reynolds,  522.) 

3.  LANDLORD  AND  TENANT— ASSIGNMENT  OF  LEASE- 
LIABILITY  OF  ASSIGNEE.— An  assignee  of  a  lessee's  entire  In- 
terest In  a  distinct  portion  of  leased  land  is,  as  to  such  part,  in 
privity  of  estate  with  the  landlord,  and  liable  to  him  for  the  entire 
rent  therefor,  but  as  to  the  portion  of  the  land  not  Covered  by 
the  assignment,  there  Is  no  such  privity,  and  the  assignee  Is  not 
liable  for  the  rent  therefor.    (Hogg  v.  Reynolds,  522.) 

4.  LANDLORD  AND  TENANT— ASSIGNMENT  OP  LEASE- 
LIABILITY  FOR  BENT.— If  a  lessee  assigns  bis  whole  estate  la 
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all  the  demised  promises,  the  assignee  Is  Uable  to  the  lessor  for 
the  whole  of  the  rent  reserved  In  tlie  lease.     (Hogg  v.  Reynolds,  522.> 

5.  LIEN  ON  PROPERTY  NOT  IN  EXISTENCE— CREATION 
BY  LEASE.— A  provision  In  a  lease  that  all  property  belonging  to 
the  lessee  that  shall  be  on  the  leased  premises,  or  shall  be  brought 
thereon  by  him  during  the  term  of  the  lease,  shall  b.e  holden  as 
eecurity  for  the  rent  reserved,  until  It  Is  paid,  and  shall  be  and 
remain  a  Hen  from  year  to  year  until  payments  for  the  rents  for 
the  entire  term  have  been  fully  discharged  and  paid,  Is  InolToctnal 
to  create  a  lien,  legal  or  equitable,  in  favor  of  the  landlord  for 
rent  due  and  in  arrears  on  the  crops  grown  thereafter  on  the 
leased  premises,  and  on  other  property  not  In  being  at  the  time 
and  thereafter  brought  on  the  leased  premises  by  the  lessee.  (Brown 
V,  Neil  son,  525.)  ' 

G.  LIEN  ON  PROPERTY  NOT  IN  BEING.— STIPULATIONS 
IN  A  LEASE  are  Ineffectual  to  create  a  lien,  legal  or  equitable, 
in  favor  of  the  landlord  for  rents  due  and  in  arrears  on  crops 
thereafter  grown  upon  the  leased  premises,  or  on  property  brought 
thereon  by  the  lessee,  but  not  in  esse  at  the  time  of  the  executioa 
of  the  lease.    (Brown  v.  Neilson,  525.) 

LARCENY. 

1.  LARCENY.— ONE  WHO,  AT  THE  TIME  HE  RECEIVES 
MONEY,  entertains  the  fraudulent  purpose  of  appropriating  It  to 
his  own  use,  is  guilty  of  larceny.    (Eggleston  v.  State,  17.) 

2.  LARCENY  -DISHONEST  GAMBLING.— If  a  person  stakes 
and  loses  his  money  at  a  dishonest  game,  not  knowing  it  to  be  svich, 
and  in  reliance  upon  a  statement  made  by  one  of  the  persons  con- 
ducting the  game,  that  lie  stands  an  equal  chance  of  winning,  wlien 
he  has  none,  the  confederate  conducting  the  game  and  taking  hia 
money  Is  guilty  of  larceny.    (State  v.  Skilbrick,  784.) 

LATERAL  SUPPORT. 

LATERAL  SUPPORT  —  RAILROADS.  —  If  a  railroad  com- 
pany, while  excavating  on  its  own  land  or  right  of  way,  removes 
the  lateral  support  of  adjoining  land,  to  the  Injury  thereof,  it  Is 
liable  to  the  owner  thereof,  without  proof  of  negligence.  (Mosier 
T.  Oregon  Nav.  Co.,  652.) 

LEASES. 
See  Landlord  and  Tenant  * 

LETTER  OP  RECOMMENDATION. 
See  Master  and  Servant;  Slander. 

LIBETj. 

1.  TF  A  LIBELOUS  PUBLICATION  IS  DIRECTED  AGAINST 
A  PARTICULAR  CLASS  OP  PERSONS,  any  one  of  that  class 
may  maintain  an  action  upon  showing  that  the  words  apply  es- 
pecially to  him.    (WofEord  v.  Meeks,  66.) 

2.  LlBEIy— OFFICERS.— A  PUBLICATION  WHICH  IMPUTES 
TO  COMMISSIONERS  the  prostitution  of  the  finances  of  the  county, 
to  the  end  of  awarding  contracts  to  persons  of  their  political  faith, 
and  corruption  and  dishonesty,  is  libelous  per  se.  (Wotford  v. 
Meeks,  66.) 
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3.  LTBEL.—POSITIVE  ARSEPvTIOX  OF  A  CHARGE  IS  NOT 
KECESSARY  to  constitute  a  writing  libelous,  but  It  may  be  made 
In  the  form  of  insinuation,  allusion,  irony,  or  question.  (WofiEord 
V.  Moeks,  6G.) 

i.  LIBEL— EDITORS  HAVE  FULL  LIBERTY  to  criticise  the 
conduct  and  motives  of  public  men,  and  measures  and  policy  of 
government  but  the  discussion  must  be  fair  and  legitimate,  and 
must  not  asperse  the  character  of  public  men  and  ascribe  to  them 
base  and  corrupt  motives.     (Wofford  v.  Meeks,  66.) 

5.  IT  IS  LIBELOUS  TO  IMPUTE  TO  ANYONE  HOLDING 
AN  OFFICE  that  he  has  been  guilty  of  improper  conduct  in  of- 
fice, or  has  been  actuated  by  wicked,  corrupt  or  selfish  motives 
(Wofford  V.  Meeks,  66.) 

6.  LIBEL  PER  SB— DISHONESTY.— If  words  employed  In  an 
alleged  lilielous  publication  impute  dishonesty  or  corruption  to  an 
individual,  they  are  actionable  per  se.    (Wofford  v.  Meeks.  66.) 

7.  LIBEL— INNUENDO.— IN  DETERMINING  WHETHER  A 
PUBLICATION  IS  LIBELOUS  PER  SE,  the  court  is  confined  to 
the  language  employed  in  the  publication,  and  cannot  look  to  the 
innuendo  alleged  in  the  complaint.    (Wofford  v.  Meeks,  66.) 

See  Slander. 

LICENSE  TAX. 
See  Interstate  Commerce;  Municipal  Corporations.  1. 

LIENS. 
See  Judgments,  8,  9;  Landlord  and  Tenant,  5,  6. 

LIMITATION  OF  ACTIONS. 

1.  LIMITATIONS.— THE  DEATH  OF  THE  PARTY  IN  WHOSE 
FAVOR  A  CAUSE  OF  ACTION  EXISTS  does  not  stop  the  running 
of  the  statute  of  limitations,  tlaough  no  representative  of  his  estate 
Is  appointed.    (Rowan   v.   Chenoweth,   796.) 

2.  LIMITATIONS,  STATUTE  OF—DAMAGES  FOR  INJURIES, 
WHEN  INTERMITTENT  RATHER  THAN  PERMANENT.— If  a 
bridge  is  constructed  across  a  stream,  and  afterward  in  time  of 
freshets  throws  high  water  upon  and  caves  in  plaintiff's  land  and 
undermines  his  trees,  such  injury  is  intermittent  rather  than  per- 
manent, and  the  stattite  of  limitations  against  an  action  to  recover 
therefor  does  not  commence  to  run  from  the  time  of  erecting  the 
bridge,  but  only  from  the  date  of  the  first  injury.  (Eells  v.  Chesa- 
peake etc.  Ry.  Co.,  787.) 

3.  A  PRESCRIPTIVE  RIGHT  TO  MAINTAIN  A  BRIDGE  in 
such  a  manner  as  may  cause  Injury  to  a  land  owner  cannot  be  sus- 
tained where  there  has  been  no  acquiescence  on  his  part,  and 
whetlier  tliere  has  been  such  acquiescence  is  a  question  of  fact  which 
must  be  submitted  to  the  jury.  (Eells  v.  Chesapeake  etc.  Ry.  Co., 
787.) 

4.  PRESCRIPTION— TIME  OF  COMMENCEMENT.— Where  a 
prescriptive  riglit  to  maintain  a  bridge  is  insisted  upon  as  a  de- 
fense to  an  action  to  recover  for  injuries  suffered  by  a  land  owner 
from  Its  maintenance,  the  time  upon  which  the  prescriptive  rlirht  is 
feaodcd  must  be  computed,  not  from  the  erection  of  the  bridge,  but 
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from  the  date  when  It  has  Inflicted  some  appreciable  dnraase  to 
the  plaintiff's  proporty.    (Eells  v.  Chesapeake  etc.  Ry.  Co.,  787.) 

See  Adverse  Possession;  Prescription. 

MALICIOUS  PROSECUTION. 

1.  A  RIGHT  OF  ACTION  FOR  MALICIOUS  PROSECUTION 
does  not  accrue  until  the  wrongful  proceeding  has  been  brought 
to  a  final  determination  in  favor  of  the  defendant  or  person  accused. 
It  Is  not,  however,  necessary  that  all  proceedings  required  in  the 
action  to  finally  enforce  the  rights  of  the  parties  end  before  such 
right  of  action  accrues,  but  only  that  the  issues  material  to  the 
question  of  the  bona  fides  of  the  action  shall  have  been  tried  and 
closed  by  a  final  judjyment.    (Luby  v.  Bennett,  897.) 

2.  PLEADING  —  DAMAGES,  AMOUNT  OF,  WHEN  NEED 
N(iT  BE  ALLEGED.— In  an  action  for  the  malicious  prosecution 
of  a  civil  action  the  complaint  Is  not  insufficient  because  it  fails  to 
declare  that  the  plaintiff  was  damaged  in  some  specified  amount 
if  damages  to  him  are  necessarily  inferable  from  the  facts  stated. 
<Luby  V.  Bennett,  807.) 

3.  FOR  THE  MALICIOUS  PROSECUTION  OP  A  CIVIL 
ACTION  no  action  can  be  sustained  by  the  defendant,  according 
to  the  English  decisions,  where  neither  his  personal  liberty  nor 
bis  property  is  Interfered  with.    (Luby  v.  Bennett,  897.) 

4.  AN  ACTION  CAN  BE  SUSTAINED  FOR  THE  MALICIOUS 
PROSECUTION  OF  A  CIVIL  ACTION  brought  ostensibly  for  the 
purpose  of  winding  up  a  partnership,  and  the  purpose  and  effect 
of  which  were  to  talie  possession  of  the  property  from  the  defend- 
ant for  the  benefit  of  the  plaintiff  and  to  enable  him,  through  the 
forms  of  law,  to  control  sucli  property,  and  thereby  obtain  title 
thereto.    (Luby  v.  Bennett,  897.) 

5.  MALICIOUS  PROSECUTION-APPEAL  IN  FORMER  AC- 
TION, WHETHER  PLAINTIFF  MUST  NEGATIVE.— In  an  action 
for  malicious  prosecution  it  is  not  necessary  for  the  plaintiff  to 
allege  that  no  appeal  has  been  taken  in  the  former  action,  or  that 
the  right  to  take  it  has  terminated.  If  such  taking  or  right  exists, 
It  is  incumbent  on  the  defendant  in  the  action  for  malicious  prose 
cution  to  plead  it  in  his  answer  if  he  wishes  to  rely  upon  it  as  a 
defense.    (Luby  v.  Bennett,  897.) 

6.  MALICIOUS    PROSECUTION THE    CONTINUANCE    OF 

THE  RIGHT  OF  APPEAL  IN  THE  ORIGINAL  ACTION  does  not 
prevent  judgment  therein  in  favor  of  the  defendant  from  being 
such  a  final  determination  of  the  action  as  is  necessary  to  support 
an  action  for  malicious  prosecution.    (Luby  v.  Bennett,  897.) 

MANDAMUS. 
See  Corporations,  22-24. 

MARRIAGE  AND  DIVORCE. 

DIVORCE  —  INSANE  DEFENDANT.— A  divorce  may  be 
granted  against  an  insane  defendant  whose  Insanity  did  not  exist 
at  the  time  when  the  right  to  a  divorce  accrued.  (Harrigau  v. 
Harrlgan,  U8.) 

MARRIED  WOMEN. 

Bee  Husband  and  Wife. 
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MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT— EMPLOY^  OR  PASSENGER.— 
If  workingmen  engaged  in  constructing  a  trolley  line  are  trans- 
ported to  and  from  their  work  in  a  conveyance  furnished  by  the 
railway  company,  they  are,  while  thus  being  transported,  em- 
ployes, and  not  passengers.    (Bowles  v.  Indiana  Ry.  Co.,  279.) 

2.  MASTER  AND  SERVANT— EMPLOY^  OR  PASSENGER.— 
If  an  employe  is  being  carried  by  his  employer  in  the  conveyance 
of  the  latter  to  and  from  the  work,  the  former  is  regarded,  not  as 
a  passenger,  but  as  an  employe;  though  if  he  is  being  carried 
merely  for  his  own  convenience,  pleasure,  or  business,  he  is  a  pas- 
senger.    (Bowles  v.  Indiana  Ry.  Co.,  279.) 

3.  EVIDENCE,  BURDEN  OF  PROOF._In  an  action  by  an  em- 
ploye who  claims  to  have  been  discharged  without  sufficient  cause 
'•the  burden  is  upon  the  defendant  to  show  that  the  discharge  was 
for  good  cause,  and  a  verdict  for  the  plaintiff  should  not  be  set 
aside,  unless  it  is  clearly  wrong."  (Rhoades  v.  Chesapeake  etc.  liy. 
Co.,  S2G.) 

4.  xMASTER  AND  SERVANT.— An  employer  Is  not  under  any 
duty  to  give  his  discharged  employ^  a  clearance  paper  or  statement 
showing  whether  the  service  or  conduct  of  such  employ^  was  satis- 
factory, though  without  it  he  may  be  unable  to  obtain  employment 
elsewhere.     (New  York  etc.  R.  R.  Co.  v.  Schaffer,  G2S.) 

5.  MASTER  AND  SERVANT  —  COMBINATIONS  AGAINST 
PARTICULAR  CLASSES  OF  EMPLOYliS.— Railway  corporations 
may  lawfully  combine  or  agree  with  one  another  to  refuse  to  con- 
tinue in  tlieir  employ  persons  wlio  have  been  engaged  in  a  war 
upon  their  interests,  commonly  called  a  strike.  (New  York  etc.  R. 
R.  Co.  V.  Schaffer,  628.) 

6.  MASTER  AND  SERVANT  — RISK  ASSUMED  BY  SER- 
VANT.—Where  a  servant  works  in  a  blasting  quarry  for  fourteen 
years  with  the  same  foreman,  and  all  the  time  in  the  same  char- 
acter of  service  and  having  the  same  relation  to  each  other,  the 
servant  assumes  the  risk  of  injury  from  the  negligence  of  the 
foi-eman.     (Wiskie  v.  Montello  Granite  Co.,  885.) 

7.  MASTER  AND  SERVANT— INJURY  TO  SERVANT— PLEAD- 
ING.—The  rule  that  requires  an  employ^,  in  an  action  against  his 
employer  for  personal  injuries,  to  negative  In  his  complaint  the 
knowledge  of  danger  involved  in  the  employment,  Is  not  affected 
by  a  statute  making  it  unnecessary  for  the  plaintiff,  In  actions  for 
personal  im'uries,  to  allege  or  prove  the  want  of  contributory  neg- 
ligence.   (Bowles  v.  Indiana  Ry.  Co.,  279.) 

8  MASTER  AND  SERVANT— SERVANT  CANNOT  RECOVER 
UNLESS  WITHOUT  FAULT.— A  charge  that  if  the  master  knew 
of  the  dangerous  condition  of  a  roof,  or  could  have  known  of  It 
if  he  or  his  agents  had  exercised  due  care,  and  if  such  condition 
was  unknown  to  an  employ^  Injured  thereby,  and  that  he  had  not 
equal  means  with  his  employer  of  knowing  It.  then  he  can  recover 
for  such  injury,  is  erroneous,  because  it  omits  the  limitation  that 
such  employe  "must  himself  have  been  without  fault.  (Wellston 
Coal  Co.   V.   Smith.   547.) 

9.  MASTER  AND  SERVANT— NOTICE  TO  MASTER.— Notice 
to  the  servants  and  agents  who  had  control  of  an  entry  In  a  mine 
and  oared  for  and  inspected  It,  Is  notice  to  a  mining  boss  and  to  his 
principal,  irrespective  of  the  grade  or  rank  of  Bjich  seryants  or 
agents.    (Wellston  Coal  Co.  v.  Smith,  647.) 
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10.  A  SERVANT  IS  CHARGED  WITH  NOTICE  of  every  fact 
•which  he  would  have  known  had  he  exercised  ordinary  care  to 
keep  himself  Informed  as  to  matters  concerning  which  it  was  his 
duty  to  inquire.     (Wellston  Coal  Co.  v.  Smith,  547.) 

11.  MASTER  AND  SERVANT— NOTICE  TO  SERVANT A 

SERVANT  IS  NOT  CHARGEABLE  with  notice  of  the  defective 
or  unsafe  condition  of  the  place  in  which  he  works  merely  because 
he  had  means  and  opportunity  of  ascertaining  it,  because  he  has 
the  rlsrht  to  rely  on  his  master's  porforminpr  his  duty  to  furnish 
a  safe  place,  and  is  not  required  to  test  and  inspect  such  place. 
(Wellston  Coal  Co.  v.  Smith,  547.) 

12.  MASTER  AND  SERVANT— NOTICE,  WHAT  IMPUTED 
TO  THE  MASTER.— If  an  assistant  of  a  mining  boss,  in  the  per- 
formance of  his  duties  In  looking  for  the  safety  of  the  roof  of  an 
entry,  ol>tnlns  kno\vledge  of  its  condition,  this  knowledge,  though 
not  reported  to  such  boss,  nor  to  the  master,  binds  the  latter. 
(Wellston  Coal   Co.  v.   Smith,  547.) 

1.*?.     MASTER  AND  SERVANT-DELEGATION  OF  DUTIES 

A  mining  boss  cannot  delegate  his  duties  to  a  miner  In  his  employ, 
so  as  to  relieve  his  employer  from  responsibility  for  negKgence 
in  the  discharge  of  the  duties  of  a  mining  boss,  whether  such 
negligence  arises  from  the  acts  or  omissions  of  the  mining  boss  or 
of  some  miner  under  his  employ  and  by  him  directed  to  perform 
the  duties  of  such  boss.    (Wellston  Coal  Co.  v.  Smith,  547.) 

14.  MASTER  AND  SERVANT— SAFE  PLACE  IN  WHICH  T^ 
WORK,  DELEGATION  OF  DUTY  TO  KEEP.- If  a  place  of  entry 
Is  furnished  to  miners  by  an  employing  corporation,  it  Is  its  duty, 
through  it's  mining  boss,  to  use  ordinary  care  to  keep  such  place 
in  a  reasonably  safe  condition  for  the  miners  passing  in,  through, 
out,  and  along  the  same;  and  this  duty  cannot  be  shifted  by  such 
boss  to  another  employ<^  so  as  to  relieve  the  corporation  from  iJa- 
bility  for  his  negligence  in  performing  such  duties  of  the  mining 
boss.    (Wellston  Coal  Co.  v.  Smith,  517.) 

15.  MASTER  AND  SERVANT IGNORANCE  OP  A  MASTER 

OR  HIS  MINING  BOSS  that  an  entry  in  a  mine  was  in  an  unsafe 
or  dangerous  condition  does  not  relieve  the  master  from  liability 
to  an  injured  employ^,  If  such  condition  would  have  been  known 
If  he  had  used  ordinary  care  and  dilitrence  in  the  performance  of 
his  duties,    (Wellston  Coal  Co.  v.  Smith,  547.) 

16.  MASTER  AND  SERVANT  —  EVIDENCE  OF  NEGLI- 
GENCE OP  A  MINING  BOSS— CROSS-EXAMINATION If  It  ap- 
pears from  the  testimony  of  a  witness  that  he  performed  certain 
duties  of  a  mining  boss  with  respect  to  inspecting  and  keeping  in 
repair  the  roof  of  an  entry,  and  he  declares  that  he  had  no  knowl- 
edge of  a  defect  from  which  an  Injury  to  an  employ^  occurs,  it  Is 
error,  on  cross-examination,  to  exclude  the  question  as  to  whether. 
If  at  all,  he  inspected,  by  the  use  of  ordinary  means  for  that  pur- 
pose, the  enti'y  at  the  point  where  the  Injury  was  sufiCered.  (Wells- 
ton Coal  Co.  v.  Smith,  547.) 

17.  MINING  CORPORATIONS.— A  MINING  BOSS  IS  NOT  A 
FELLOW-SERVANT  WITH  THE  MINERS  EMPLOYED  BY 
HIM;  he  stands  for  and  in  the  pl.ice  of  his  master,  who  Is  respon- 
sible for  his  acts  and  omissions.    (Wellston  Coal  Co.  v.  Smith,  547.) 

18.  MINING     CORPORATIONS— MINING     BOSS A     MINER 

PERFORMING  THE  DUTIES  OF  A  MINING  BOSS  BY  HIS  DI- 
RECTION  Is  not  a  fellow-sorvnnt  with  othor  mipfvs,  thou.trb  hr^  is 

such  a  fellow-servant  when  not  performing  such  duties.  (Wells- 
ton Coal  Co.  V.  Smith.  547.) 
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39.  MASTER  AND  SERVANT— FELLOW-SERVANTS— TESTS 
TO  DETERMINE  WHO  ARE.— Whether  one  servant  injured  by 
the  negligence  of  another  is  a  fellow-servant  vpith  the  latter  does 
not  depend  upon  their  respective  grade  or  rank,  but  upon  the  na- 
ture of  the  services  being  performed  and  in  which  the  negligence 
occurs.     (Wiskie  v.  Montello  Granite  Co.,  885.) 

20.  MASTER  AND  SERVANT— FELLOW-SERVANTS,  WHO 
ARE.— A  foreman  in  a  blasting  quarry  and  those  who  assist  him 
are  fellow-servants,  and  the  latter  cannot  recover  for  injuries  re» 
ceived  through  the  negligence  of  the  former.  (WIskle  v.  Montello 
Granite   Co.,  885.) 

21.  MASTER  AND  SERVANT— MINOR  EMPLOYES— NEGLI- 
GENCE—PROXIMATE  CAUSE.— If  a  minor  employ6  in  a  factory 
is  assigned  the  duty  of  sweeping  around  a  dangerous  machine  con- 
taining cog-wheels,  without  warning  or  knowledge  of  the  danger 
therefrom,  the  act  of  a  fellow-servant  in  setting  the  machinery  iu 
motion  in  the  course  of  his  duty,  while  the  minor  employs  Is  en- 
gaged in  such  sweeping,  is  not  the  proximate  cause  of  an  injury 
to  the  latter,  caused  by  catching  her  dress  in  the  cog-wheels,  es- 
pecially when  It  was  usual  and  necessary  to  have  the  machin'^ry 
In  motion  while  the  sweeping  was  being  done.  (O'Connor  v.  Golden 
Gate  Woolen  Mfg.  Co.,  127.) 

22.  MASTER  AND  SERVANT—MINOR  EMPLOYE— DTTTY  Tf) 
WARN  OF  DANGER— NEGLIGENCE.— If  a  master  employs  a  ser- 
vant to  do  work  of  a  dangerous  character  or  in  a  dangerous  place, 
and  the  servant,  from  youth,  inexperience,  ignorance,  or  want  of 
general  capacity,  may  fall  to  appreciate  the  danger,  it  is  a  breach 
of  duty  and  negligence  on  the  part  of  the  master  to  expose  such 
servant,  even  with  his  own  consent,  to  such  danger,  unless  he  first 
gives  him  such  instructions  or  cautions  as  will  enable  him  to  com- 
prehend the  risk,  and  do  his  work  safely  with  the  exercise  of 
proper  care  on  his  part.  (O'Connor  v.  Golden  Gate  Woolen  Mfg. 
Co.,  127.) 

23.  MASTER  AND  SERVANT— MINOR  EMPLOYES- CARE 
REQUIRED  OF.— The  ordinary  care  which  a  minor  employ^  of  lim- 
ited judgment  and  experience  is  called  upon  to  exercise  in  the  per- 
formance of  a  certain  act  within  the  scope  of  his  duty  is  not  the 
name  quantum  of  care  required  of  an  adult  under  similar  circum- 
stances. Whether  such  minor  employ^  duly  exercised  such  Judg- 
ment as  he  possessed  In  a  given  case,  taking  Into  consideration  his 
years,  experience,  and  ability.  Is  a  question  for  the  Jury.  (O'Con- 
nor V.  Golden  Gate  Woolen  Mfg.  Co.,  127.) 

See  Contracts;  Slander. 

MECHANICS'    LIENS. 
See  Fixtures. 

MEDICINE. 
See  Physicians. 

MINES  AND  MINING. 

1.  MINING  CLAIM— SURFACE  AND  MINERAL  RIGHTS- 
COTENANCY.— If,  prior  to  the  location  of  a  quartz  claim,  the  sur- 
tace  ii  occupied  by  several  parties,  who  agree  that  one  shall  locate 
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the  claim  for  the  benefit  of  all,  and  that  after  the  Issue  of  a  patent 
conveyances  shall  be  made  to  vest  In  each  the  full  title  to  the  sur- 
face occupied  by  him,  and  also  the  undivided  Interest  In  the  min- 
era  Is,  and  the  agreement  Is  performed  except  as  to  the  convey- 
ances of  the  surface,  the  occupants  do  not  become  tenants  In  com- 
mon of  the  surfnce.  althoucrh  they  do  of  the  claim,  save  as  between 
themselves.    (Mullins  v.  Butte  Hardware  Co.,  430.) 

2.  MINING  CLAIM— ABANDONMENT  AND  FORFEITURE 

AN  INSTRUCTION  that  a  location  of  a  placer  clnim  on  ground  al- 
rrjidy  located  Is  a  nullity,  unless  the  jury  believe  from  the  evidence 
that  the  prior  locator  had  abandoned  the  claim  without  any  inten- 
tion to  return,  is  erroneous.  It  excludes  the  question  of  forfeiture. 
(McKay  v.  McDougall,  395.) 

3.  MINING  CLAIM.— AN  ABANDONMENT  of  a  mining  claim 
takes  place  when  the  locator  voluntarily  leaves  It  to  be  appropriated 
by  the  next  comer,  without  any  Intention  to  claim  it  acnin.  and  re- 
gardless of  what  may  become  of  It  In  the  future.  (McKay  v.  Mc- 
I'ougall,  395.) 

4.  MINING    CLAIMS A    FORFEITURE    of    a  mining  claim 

takes  place  by  operation  of  law,  without  regard  to  the  intention 
of  the  locator,  whenever  he  neglects  to  mnke  the  required  annual 
expenditure  on  the  claim  within  the  time  allowed.  (McKay  v.  Mc- 
Dougall, 395.) 

5.  MINING  CLAIM-DISCOVERY  AND  LOCATION.— In  the 
absence  of  a  state  statute  or  a  local  rule  or  custom,  a  compliance 
with  the  statutes  of  the  United  Stntea  as  to  the  discovery  and 
marking  the  boundaries  of  a  placer  claim  is  sufllclent  (McKay  v. 
McDougall,  395.) 

0.     TUNING  CLAIM— LOCATION IT  IS  FOR   THE  JURY  to 

say  whether  the  evidence  shows  a  valid  location  of  a  mining  claim. 
(McKay  V.  McDougall,  395.) 

7.  MINING  CLAIM.— THE  QUESTION  OF  FORFEITURE  of  a 
mining  claim  Is  for  the  jury,  upon  the  evidence.  (McKay  v.  Mc- 
Dougall, 295.) 

8.  MINING  CLAIM.— FORFEITURE.— WORK  MAY  BE  RE- 
SUMED on  a  mining  claim  after  the  initiation  of  a  second  location, 
BO  as  to  save  the  forfeiture.    (McKay  v.  McDougall,  395.) 

0.  MINING  CLAIM.-THE  TERM  "LOCATION,"  In  Montana, 
comprehends  all  the  several  steps  necessary  to  make  a  complete 
location,  and  does  not  mean  the  Initiation  of  a  location  by  entry 
and  i)erformance  of  the  first  necessary  step.  (McKay  v.  McDougall, 
39o.) 

10.  MINING  CLAIM— FORFEITURE.—IT  IS  ONLY  BY  A  COM- 
PLETE RELOCATION  after  default  of  the  first  locator  that  a  for- 
feiture of  a  mining  claim  Is  wrought.     (McKay  v.  McDougall,  395.) 

11.  MINING  CLAIM— RELOCATION— EVIDENCE.—Where  the 
plaintiff  located  a  placer  claim  on  ground  already  located  by  a  third 
person,  and  subsequently  the  defendant  located  the  same  ground, 
but  his  notice  being  defective  he  filed  an  amended  one,  and  mean- 
while the  plaintiff  had  resumed  work,  the  amended  notice  Is  ad- 
missible In  an  action  to  determine  the  conflicting  rights,  upon  the 
theory  that  if  the  location  of  the  third  person  was  valid  wlien  tlie 
plaintiffs  was  made,  the  latter  was  void,  in  which  event  the  de- 
fendant's title  would  be  good.    (McKay  v.  McDougall,  395.) 

12.  MINES— EXTRALATERAL  RIGHTS.— WHERE  A  VEIN 
ON  ITS  COURSE  CROSSES  TWO  OPPOSITE  SIDE  LINES,  th© 
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vein  cannot  be  followed,  either  on  Its  dip  or  strike,  beyond  vertical 
plaues  drawn  through  the  side-end  lines,  and  tl^o  angle  at  which 
it  crosses  these  side  lines  maizes  no  difference  in  the  applicatioa 
of  the  principle.     (Parrot  Silver  etc.  Co,  v.  Heinze,  386.) 

]J5.  MINES  —  EXTRALATERAL  RIGHTS.  —  WHERE  THE 
APEX  of  a  vein  passes  through  one  of  the  parallel  end  lines  and  a 
side  line,  the  extralateral  rights  are  bounded  by  the  vertical  plane  of 
such  end  line  and  a  parallel  plane  passing  downward  tliroiigh  the 
point  where  the  apex  crosses  the  side  line.  (Parrot  Silver  etc.  Co.  v. 
Heinze,  38G.) 

It.  MINING  CLAIM— RIGHT  TO  VEIN  UNDER  SURFACE.— A 
patentee  of  the  United  States  may  assert  title  to  the  part  of  a  vein 
beneath  the  surface  of  his  claim,  when  the  extralateral  rights  of 
others  do  not  extend  thereto,  although  the  apex  lies  within  another 
claim.     (Parrot  Silver  etc.  Co.   v.  Heinze,  386.) 

15.  MINERAL  LAND— GRANT  OF.— UNDER  THE  COMMON- 
LAW  RULE,  as  adopted  in  this  country,  a  grant  of  mineral  lands 
without  reservation  conveys  all  rights  above  and  beneath  the  sur- 
face, usque  ad  collum  et  ad  orcum.  (Parrot  Silver  etc  Co.  T, 
Heinze,  380.) 

IG.  MINERAL  LAND._A  GRANT  FROM  THE  UNITED 
STATES  under  the  laws  regulating  the  disposition  of  mineral  lands 
differs  from  a  common-law  grant  only  in  that  it  may  carry  extra- 
lateral  rights,  and  is  subject  to  tlie  extralateral  rights  of  neighbor- 
ing locators.    (Parrot  Silver  etc.  Co.  v.  Heinze,  386.) 

17.  MINING  CLAIM— RELATIVE  RIGHTS  OF  CLAIMANTS. 
Under  the  United  States  statutes  it  is  only  tlie  locator,  liis  suc- 
cessor, or  a  patentee  who  has  any  right  to  follow  a  vein  into  tlie 
boundaries  of  an  adjoining  owner,  and  the  latter,  holding  under 
a  location  of  patent,  is  prima  facie  entitled  to  everything  beneath 
the  surface.  He  can  assert  this  title  to  prevent  Intrusion  by  one 
who  cannot  show  tliat  he  comes  wltli  the  ripfht  acquu-cd  by  a  com- 
pliance with  the  statutes.    (Parrot  Silver  etc.  Co.  v.  Heinze,  886.) 

See  Deeds,  3;  Master  and  Servant,  15-18. 

MISTAKE. 

1.  MISTAKE— RELIEF  IN  EQUITY.— When  an  Instrument  is 
drawn  and  executed  tliat  is  intended  to  carry  into  effect  a  prior 
agreement,  but  by  inistalie  of  the  draughtsman,  either  as  to  law 
or  fact,  it  does  not  fulfill  the  intention  of  the  parties,  equity  wi'l 
afford  relief.    (Dietrich  v.  Hutchinson,  698.) 

2.  MISTAKE— DEVESTING  TITLE  FOR.— Inadvertence  and 
mistalce,  equally  with  fraud  and  wrong,  are  grounds  for  judicial 
interference  to  devest  a  title  acquired  thereby.  (Dietrich  v.  Hutch- 
inson, 698.) 

3.  MISTAKE— RESCISSION  OF  CONVEYANCE  FOR If    Uie 

parties  to  a  contract  for  the  sale  of  land  undertalic  to  complete  it 
by  a  deed  and  a  mortgage  back,  and  the  mortgage,  by  mistake  or 
ignorance  of  the  draughtsman,  is  void,  and  the  party  in  default,  by 
conveying  the  property,  has  placed  it  out  of  her  power  to  remedy 
the  defect,  this  makes  a  case  for  rescission,  if  the  other  nocossary 
elements  exist  without  conntervail,    (Dietrich  v.  Hutchinson,  698,) 

MORTGAGE. 

1.  MORTGAGE.  WHAT  IS  NOT A  TRUST  DEED  TO  SB- 
CURB  THE  PAYMENT  of  a  loan  and  to  invest  the  trustee  with 
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a  power  of  sale  Is  not  a  mortgage.  (Floyd  v.  National  Loan  etc. 
Co.,  805.) 

2.  MORTGAGES-PAYMENT  OF  TAXES  BY  JUNIOR  MORT- 
GAGEE—LIEN.— A  junior  mortgagee  who  pays  taxes  on  the  mort- 
gaged premises  to  protect  his  lien,  and  without  notice  of  tlie  prior 
mortgage,  Is  entitled  to  have  the  sura  thus  paid  dociarod  a  lien 
superior  to  such  mortgage.     (Fischer  v.   Woodruff,   742.) 

3.  MORTGAGES— RIGHTS  OF  ASSIGNEE.— If  a  bona  fide  pur- 
chaser of  a  note  secured  by  mortgage  assigns  it  after  maturity, 
the  assignee  is  subject  to  such  defenses  only  as  could  have  been 
urged  against  his  assignor,  tmaffected  by  the  fact  that  his  purchase 
was  made  after  the  maturity  of  the  note.  (Fischer  v.  Woodruff, 
712.) 

4.  MORTGAGES  —  ILLEGAL  CANCELLATION  —  ASSIGN- 
MENT—SUBSEQUENT ENCUMBRANCERS  —  ESTOPPEL.— An 
assignee  of  a  mortgage,  not  required  by  statute  to  record  his  assign- 
ment, is  not  e.stopped  by  an  illegal,  though  apparently  regular,  can- 
cellation of  the  mortgage,  from  asserting  it  against  a  subsetjuent  en- 
cumbrancer in  good  faitli  and  for  value,  in  reliance  upon  sucli  can- 
cellation and  without  notice  of  such  assignment.  If  the  assignee  had 
no  notice  of  the  cancellation  prior  to  the  time  of  the  subsequent 
encumbrance  attached.     (Fischer  v.  Woodruff,  742.) 

5.  MORTGAGES— ILLEGAL  CANCELLATION  AFTER  AS- 
SIGNMENT—SUBSEQUENT ENCUMBRANCERS.— Satisfaction  of 
a  mortgage  upon  the  record  by  a  mortgagee,  after  he  has  assigned 
it,  does  not  operate  to  cancel  tlie  mortgage  as  against  a  subsequent 
encumbrancer  in  good  faith  and  for  value,  if  the  assignee  is  not  re- 
quired to  record  his  assignment.    (Fischer  v.  Woodruff,  742.) 

0.  MORTGAGES— NOTICE  OF  ELECTION  TO  ENFORCE  SE- 
CURITY.- If  a  mortgage  provides  that  the  failure  of  the  mort- 
gagor to  comply  with  any  of  its  conditions  shall  cause  the  whole 
debt  to  become  due,  and  that  the  mortgagee  may  then  elect  to  pro- 
ceed at  once  without  notice  to  enforce  his  security,  the  commence- 
ment of  a  foreclosure  proceeding  is  notice  of  such  election,  and  no 
other  notice  Is  necessary.    (National  Life  Ins.  Co.  v.  Butler,  462.) 

7.  MORTGAGES— BREACH  OF  CONDITION.— PAVING  AS- 
SESSMENTS are  assessments  within  the  meaning  of  a  clause  in  a 
mortgage  imposing  on  the  mortgagor  the  duty  of  maliing  prompt 
payment  of  all  "taxes  and  assessments"  lawfully  charged  against 
the  property,  upon  the  failure  of  which  the  entire  debt  shall  become 
due.     (National  liife  Ins.  Co.  v.  Butler,  462.) 

8.  MORTGAGES— BREACH  OF  CONDITION— RIGHT  TO  EN- 
FORCE  SECURITY.— If  a  mortgage  provides  that  upon  the  failure 
of  the  mortgagor  to  pay  delinquent  taxes,  assessments,  and  Insur- 
ance, tlie  mortgagee  may  make  such  payments  and  add  them  to  the 
original  debt,  that  the  mortgage  shall  stand  as  security  therefor, 
and  that  the  mortgagee  may  thereupon  declare  the  whole  debt  due, 
and  sue  to  foreclose  the  mortgage  immediately,  he  may  not  only 
mal^e  the  payments  for  which  the  mortgagor  Is  in  default,  but 
may  also  elect  to  declare  the  whole  debt  due,  and  proceed  to  fore- 
close the  mortgage.     (National  Life  Ins.  Co.  v.  Butler,  462.) 

9.  MORTGAGES— COUNSEL   FEE    FOR   FORECLOSURE If 

a  mortgage  creates  an  obligation  on  the  part  of  the  mortgagor  to 
pay  a  reasonable  counsel  fee  for  its  foreclosure,  but  does  not 
provide  that  such  fee  shall  be  secured  by  tlie  mortgage,  it  is  error 
to  provide  In  the  judgment  foreclosing  It  that  such  counsel  fee  shall 
be  a  Hen  upon  the  mortgaged  lands,  and  to  direct  Its  payment 
out  of  the  proceeds  of  their  sale.    (TiOewenthal  v.  Coonan,  115.) 
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m  MORTGAGES  —  FORECLOSURE  —  PLAINTIFF  PUR- 
CHASER—DEFICIENCY  JUDGMENT.-A  plaintiff  purchaser  in 
foreclosure  proceeding  may  afterward  sell  the  property  for  a  sum 
eqiinl  to  the  amount  of  the  decree  and  costs,  without  affecting  hia 
rights  as  to  a  deficiency  judgment  obtained  in  the  foreclosure  pro- 
ceeding,    (Stover  V.  Stnrk,  460.) 

II.  MORTGAGES  —  FORECLOSURE  _  DEFICIENCY  JUDG- 
MENT—APPEAL.— No  decree  or  judgment;  for  a  deficiency  can  be 
rendered  until  after  the  report  of  the  sale  of  the  mortgaged  prem- 
ises and  the  application  of  the  proceeds  to  the  satisfaction  of  the 
mortgage  debt.  The  rendition  of  the  deficiency  judgment  is  a  ju- 
dicial function,  and  until  it  is  exercised  no  appeal  lies  therefrom. 
(Pavmele  v.  Schroeder,  466.) 

32.  MORTGAGES  — FORECLOSURE  —  DEFICIENCY  JUDO- 
MENT.— A  final  judgment  for  a  deficiency  in  foreclosure  proceedings 
cannot  be  rendered  until  after  the  incoming  of  tlie  report  of  the 
sale  of  the  mortgaged  prendses.  If,  though  in  form  a  deficiency 
judgment,  it  is  in  fact  rendered  before  that  time,  it  is  a  mere  nullity, 
which  does  not  conclude  the  rights  of  the  parties  thereto,  and  upon 
which  execution  may  not  Issue.     (Parmele  v.  Schroeder,  466.) 

1.3.     MORTGAGES -DEFICIENCY    JUDGMENT  — RIGHT    OF 

APPEAL A  decree  in  foreclosure  that  if,  on  the  incoming  of  the 

report  of  the  sale  of  the  mortgaged  premises,  the  ftioney  arising 
therefrom  is  insufficient  to  satisfy  the  amount  found  due,  the  de- 
ficiency shall  be  specified,  and  upon  application  the  mortgagee  is 
entitled  to  a  judgment  for  the  deficiency  and  to  execution  therefor, 
Is  not  a  final  judgment  from  which  an  appeal  will  lie.  (Parmele  v. 
Schroeder,  4^)6.) 

See  Acknowledgments;  Deeds:  Fixtures,  6,  7;  Homesteads;  Hus- 
band and  Wife;  Infants. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS— ORDINANCES— LICENSB 
—TAXATION.— A  municipal  ordinance  requiring  any  person  selling 
goods,  wares,  or  merchandise  to  procure  a  license  therefor,  unless 
he  Is  a  merchant  paying  an  annual  tax  therefor,  or  a  traveling 
agent,  selling  exclusively  by  sample,  or  otherwise,  to  regular  mer- 
chants, is  not  void  as  being  in  conflict  with  a  constitutional  pro- 
vision that  all  taxation  shall  be  equal  and  uniform.  (State  v.  Wlll- 
Ingham,  948.) 

2.  MUNICIPAL  CORPORATIONS  —  ORDINANCES  —  PRE- 
SUMPTION.—A  municipal  ordinance  is  presumed  to  be  reasonable. 
(Ex  parte  Wygant,  673.) 

3.  MUNICIPAL  CORPORATIONS-ORDINANCE  PROHIBIT- 
ING BURIALS.— Under  charter  power  to  provide  for  tlie  health, 
cleanliness,  and  good  order  of  the  city,  nn  ordinance  prohibiting 
the  interment  of  dead  bodies  within  the  city  limits,  if  unreasonable 
as  applied  to  sparsely  inhabited  sections  thereof,  and  general  in 
its  scope  and  operation,  is  wholly  void.    (Ex  parte  Wygant,  67.3.) 

4.  STREETS  REPRESENTED  ON  MAPS  AND  PLATS,  WHO 
MAY  INSIST  UPON  THE  OPENING  OF.— Where  streets  are 
marked  on  a  plat,  all  who  buy  with  reference  to  the  general  plat 
or  scheme  disclosed  thereby  acquire  a  right  to  all  the  public  ways 
represented  thereon,  and  may  f(»rce  a  dedication.  Their  right  Is  not 
limited  to  having  abutting  streets  opened  to  the  first  cross-streets. 
(Cook  V.  Totten,  792.) 
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5.  STREETS  REPRESENTED  ON  PLATS,  ACCEPTANCE  OF 
DEDICATION  OF  NOT  NECESSARY.— Where  a  land  owner  lays 
out  his  lands  Into  lots,  streets,  and  alleys,  and  has  It  platted  and 
makes  sales  by  such  plats,  lie  thereby  dedicates  such  streets  and 
alleys  to  the  use  of  lot  owners  and  the  public,  and  the  rights  of  a 
lot  owner  are  not  to  wait  In  abeyance  until  the  public  authorities 
see  fit  to  accept  and  tiike  charge  of  such  streets  and  alleys.  Where 
the  public  right  to  use  and  control  depends  upon  the  acceptance  or 
dedication,  a  private  right  of  purchnsers  Is  acquired  at  the  time 
of  the  purchase,  and  may  precede  the  public's  right.  (Cook  v.  Tot- 
ten,  792.) 

6.  STREETS.— EQUITY  MAY  COMPEL  A  LAND  OWNER  TO 
OPEN  STREETS  represented  as  such  on  a  plat  by  which  he  has 
sold  lots,  though  the  public  authorities  have  not  accepted  the  dedi- 
cation.   (Cook  V.  Totten,  792.) 

7.  PUBLIC  STREETS,  CLOSING  OF._An  abutting  lot  owner 
has  such  an  interest  in  a  part  of  the  street  on  which  he  abuts  that 
the  closing  of  it  up,  or  the  impairment  of  its  use  as  a  means  of 
access,  or  the  addition  of  a  new  burden,  is  a  taking  of  private  prop- 
erty for  a  public  use,  and  cannot  be  done  without  compensation. 
(Kinnear  Mfg.  Co.  v.  Beatty,  600.) 

8.  PUBLIC  STREET,  CLOSING  OP,  WHO  MAY  COMPLAIN 
OP. — One  who  Is  not  an  abutter  upon  the  vacated  part  of  a  public 
street,  and  who  has  ample  means  of  access  to  his  property  by  other 
streets  and  public  ways,  is  not  entitled  to  an  Injunction  against 
such  vacation  or  against  the  erection  of  a  building  upon  the  part  of 
the  street  vacated.    (Kinnear  Mfg.  Co.  v,  Beatty,  600.) 

9.  PUBLIC  STREETS,  VACATION  OP.— The  fact  that  streets 
and  alleys  are  represented  as  such  on  the  plat  of  an  addition  to  a 
city,  and  lots  are  sold  by  such  plat,  does  not  entitle  a  lot  owner 
to  enjoin  the  vacation  of  a  part  of  the  street  on  which  his  lot  does 
not  abut.     (Kinnear  Mfg.  Co.  v.  Beatty,  600.) 

10.  MUNICIPAL  CORPORATIONS— SUITS  AGAINST— TORTS. 
A  statute  requiring  "claims"  against  cities  to  be  presented  to 
the  city  council  before  suit  can  be  brought  thereon  appUes  to 
charges  arising  In  tort.     (Bnrrett  v.  City  of  Mobile,  54.) 

11.  MUNICIPAL  CORPORATIONS  —  SUITS  AGAINST  — 
PLEADING. — Where  "claims"  against  a  city  must  be  presented  to 
the  city  council  before  suit  is  brought,  a  complaint  In  an  action  In 
tort  against  a  city  must  aver  that  such  presentation  has  been  made. 
CBarrett  v.  City  of  Mobile,  54.) 

See  Cemeteries;  Evidence,  1;  Interstate  Commerce. 

MURDER. 
See  Homicide. 

NEGLIGENCE. 

NEGLIGENCE,  CONTRIBUTORY,  SLIGHTEST  DEGREEJ 
OP.— In  an  action  by  a  miner  to  recover  for  Injuries  suffered  from 
the  fall  of  slate  from  the  roof  of  an  entry,  it  is  error  to  instruct 
the  jury  that  if  he  had  used  a  greater  quantity  of  powder  than  a 
reasonably  prudent  miner  would  use  under  the  circumstances,  and 
thereby  In  the  slightest  degree  contributed  to  such  fall,  he  cannot 
recover.    (Wellston  Coal  Co.  v.  Smith,  547.) 
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NEGOTIABLE  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS A  PURCHASER  OP  A 

NEGOTIABLE  INSTRUMENT  FROM  A  BONA  FIDE  HOLDER 
may  generally  recover,  notwithstanding  the  knowledge  by  such 
purchaser  of  facts  which,  if  linown  to  the  innocent  holder,  would 
have  defeated  his  recovery.    (Andrews  v.  Robertson,  870.) 

2.  NEGOTIABLE  INSTRUMENTS— PURCHASE  OF  BY  THE 

ORIGINAL     PAYEE    FROM   A   BONA  FIDE   HOLDER If  the 

original  payee  of  a  negotiable  instrument  transfers  it  to  a  bona 
fide  holder,  by  whom  It  might  be  asserted  notwithstanding  the 
defenses  of  which  the  original  payee  had  knowledge,  the  latter, 
on  repurchasing  It,  does  not  succeed  to  the  rights  of  the  innocent 
holder,  but  is  subject  to  all  defenses  which  might  have  been  as- 
serted against  him  If  he  had  never  made  any  transfer.  (Andrews 
V.  Robertson,  870.) 

3.  PROMISSORY  NOTES,  CONSTRUCTIVE  DELIVERY  OP 
TO  CHILDREN— If  a  father  Intends  to  execute  notes  In  favor  of 
his  minor  children  for  a  sum  due  from  him  to  their  deceased  mother, 
and  in  fact  signs  such  notes,  exhibits  them  to  sundry  relatives  of 
his  and  hers,  and  expresses  himself  as  bound  by  them,  this  must 
be  regarded  as  a  sufficient  constructive  delivery  to  the  payees. 
(Rowan  v.  Chenoweth,  796.) 

NEW  TRIAL.' 

1.  NEW  TRIAL MOTION  for  new  trial  Is  nnnecessary  If  the 

error  complained  of  is  that  the  pleadings,  taken  together,  flo  not 
support  the  judgment     (Ames  v.  Parrott,  536.) 

2.  NEW  TRIAL.— TIME  WITHIN  WHICH  MOTION  for  a  jury 
trial  must  be  filed  Is  to  be  calculated  from  the  date  of  rendition 
of  the  ludcTTieTit,  and  not  from  the  date  of  entry  thereof.  (Ames 
V.  Parrott,  530.) 

NONSUIT. 

See  Appeal  and    Error,  3. 

NOTICE. 

NOTICE.— POSSESSION  OP  A  DEFINITE  TRACT  by  one 
rightfully  In  possession  or  holding  under  a  valid  title  Is  a  construc- 
tive notice  to  subsequent  purchasers  and  encumbrancers  of  whatever 
eptate  or  Interest  In  the  land  Is  held  by  the  occupant,  equivalent 
in  Its  extent  and  efiTects  to  the  notice  given  by  the  recording  of  >'» 
title.    (Mullins  v.  Butte  Hardware  Co.,  430.) 

NUISANCE. 
See  Cemeteries;  Limitation  of  Actions,  2. 

OFFICE  AND  OFFICERS. 

1.  PUBLIC  OFFICE.— A  PARTNERSHIP  IN  A  PUBLIC  OF- 
FICE cannot  exist,  because  it  is  against  public  policy,  but  there 
may  be  a  deput:^8hip  with  the  services  of  a  deputy  to  be  com- 
pensafed  by  a  share  of  the  emoluments  of  the  office.  (Rowan  y. 
Chenoweth,  796.) 
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2.  OFFICERS— COLLATERAL  ATTACK  ON  TITLE.-The 
right  of  an  assessor  to  his  office  cannot  be  collaterally  atticked  in  an 
action  to  enjoin  tlie  collection  of  taxes  levied  by  liim.  (Northwest- 
ern  Lumber  Co.   v.   Chehalls  County,   747.) 

3.  OFFICERS.— BAILIFFS  OF  A  MUNICIPAL  COURT  ARE 
NOT  MEMBERS  OP  THE  POLICE  DEPARTMENT,  for  they  are 
appointed  for  a  special  service,  without  reference  to  their  qualifica- 
tions tor  service  as  members  of  such  department  (Parish  v.  City 
of  St  Paul,  374.) 

4.  OFFICERS  —  APPOINTMENT  OP  COURT  BAILIFFS- 
POWER  OP  POLICE  DEPARTMENT.— WHERE  A  COURT  ACT 
provides  that  court  bailiffs  shall  be  appointed  by  the  mayor  with 
the  concurrence  of  the  judges,  the  city  police  department  which 
under  the  city  charter  has  tlie  powers  and  duties  of  the  mayor  un- 
der such  act  cannot  remove  or  appoint  court  bailiffs  with  >ut  the 
concurrence  of  the  judges.    (Parish  v.  City  of  St  Paul,  374.) 

5.  OFPICERvS— REMOVAL WHERE  NO  TENURE  OF  OF- 
FICE IS  FIXED  BY  LAW,  and  no  provision  is  made  for  the  re- 
moval of  the  incumbent,  the  power  of  removal  is  a  necessary  in- 
cident to  the  power  of  appointment  (Parish  v.  City  of  St  Paul, 
874.) 

«.  OFFICERS-HOW  REMOVED.— AN  INCUMBENT  OP  THE 
OFFICE  OF  BAILIFF  In  a  municipal  court  can  only  be  removed 
by  the  appointment  of  his  successor  in  the  same  way  that  the  in- 
cumbent was  originally  appointed.    (Parish  v.  City  of  St  Paul,  374.) 

ORDINANCE. 
See  Evidence,  1;  Municipal  Corporations. 

OSTEOPATHY. 
See  Constitutional  Law,  19;  Physlclana. 

PARTITION. 
See  Advanccmentaii 

PASSENGERS. 
See  Master  and  Servant,  1,  2. 

PENALTY. 

PENALTIES.- THE  IMPOSITION  OP  A  PENALTY,  IN  A! 
STATUTE,  for  the  doing  of  an  act  is  ennivaleut  to  a  positive  pro- 
bibition  of  the  act    (Isenhour  v.  State,  22S.) 

PERJURY. 
See  Judgments,  34,  36;  Trial,  2. 

PERMANENT   EMPLOYMENT. 
See  Contracts. 
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PHYSICIANS. 

PRACTICE  OP  MEDICINE— OSTEOPATHY,  STATUTES 
WHICH  APPLY  TO.— A  statute  directed  against  any  person  who 
practices,  or  recommends  for  a  fee,  the  use  of  any  drag,  medicine, 
appliance,  application,  operation,  or  treatment,  of  whatever  nature^ 
for  the  cure  or  relief  of  any  wound,  fracture,  or  bodily  injury,  in- 
firmity, or  disease,  applies  to  persons  practicing  osteopathy.  (State 
V.  Gravett,  005.) 

PLEADING. 

1.  PLEADING IP  THE  COMPLAINT  IN  AN  ACTION  ON  A 

NOTE  averred  that  the  note  was  past  due  and  unpaid,  that  pay- 
ment had  been  demanded,  and  that  the  plaintiff  was  the  holder 
thereof,  a  judgment  thereon  is  admissible  in  a  collateral  action, 
conceding  that  nonpayment  of  the  note  was  defectively  alleged. 
(Burke  v.  Interstate  Sav.  etc.  Assn.,  416.) 

2.  PLEADING.— A  REPLY  DENYING  "EACH  AND  EVERY 
MATERIAL  ALLEGATION'  of  the  answer  is  bad.  But  objec- 
tion thereto.  If  not  taken  in  the  court  below,  Is  waived  on  appeal. 
(Burke  v.  Interstate  Sav.  etc.  Assn.,  416.) 

3.  PI-EADING— PROOF  TO  MITIGATE  DAMAGES.— UNDER 
THE  GENERAL  ISSUE,  the  fact  that  the  defendant  acted  under 
a  supposed,  though  invalid,  authority  may  be  proven  for  the  limited 
purpose  of  mitigating  or  preventing  exemplary  damages  (Barrett 
v.  City  of  Mobile,  54.) 

See  Actions. 

POSSESSION. 
See  Notice. 

PRESCRIPTION. 

PRESCRIPTION  — ABUTTING  OWNERS. —WHERE  A 
HIGHWAY  OR  PUBLIC  PARK  has  been  laid  out  by  lawful  au- 
thority or  acquired  by  dedication  or  prescription,  the  owners  of 
property  abutting  thereon  acquire  a  special  right  in  the  continuance 
of  the  park  or  highway,  of  wliich  they  cannot  be  deprived  except 
by  due  process  of  law.    (Kray  v.  Muggll,  832.) 

See  Adverse   Possession;   Easements,  6;    Limitation    of    Actions; 

Waters  and  Watercourses,  82,  M, 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PROBATE  PROCEEDINGS. 
See  Executors  and  Administrators;  Judgment!. 

PROCESS. 
1.     SERVICE  OP  SUMMONS  ON  SUNDAY  IS  VOIDABLE.— It 
may  be  quashed  or  set  aside  on  motion,  but,  like  any  other  irregw 
ularlty,  may  be  waived.    (Burke  v.  Interstate  Sav.  etc  Assn.,  416.) 
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2.  SERVICE  OF  SUMMONS  ON  SUNDAY  IS  NOT  A  NULLITY 

bnt  a  mere  Irresiilnrity,  and  a  jiuipmoTit  based  upon  It  is  not  void. 
(Burke  V.  Interstate  Sav.  etc.  Assn.,  416.) 

3.  ACTIONS  AGAINST  MINORS— SUFFICIENCY  OP  SUM- 
MONS.—If  the  statute  provides  that  in  an  action  against  a  minor 
summons  shall  be  served  by  delivering  a  copy  to  such  minor  per- 
sonally, and  also  to  his  father,  mother,  or  guardian,  service  of  sum- 
mons Upon  the  mother  of  the  minor  defendant,  directed  to  her  as 
such  mother  only,  and  directing  hor  to  appear  and  defend  the  action, 
together  with  personal  service  upon  the  minor.  Is  a  sufficient  com- 
pliance with  the  statute.    (Kalb  v.  German  Sav.  etc.  Soc,  757.) 

6ee  Corporations,  28;  Judgments,  13-31;  Justice's  Court;  Unknown 

Owners. 

PUBLIC  liANDS. 

1.  PUBLIC  LANDS— CANCELLATION  OP  ENTRY— NOTICE. 
If,  upon  an  ex  parte  proceeding  lor  the  caucellation  of  an  entry 
of  public  lands,  tlie  officers  of  the  national  government  have  no- 
tice that  the  original  entryman  has  transferred  his  rights  to  an- 
otlier,  failure  to  give  the  transferee  notice  of  the  proceedings  inval- 
idates the  cancellation.     (Whitney  v.  Spratt,  738.) 

2.  PUBLIC  LANDS.— TIMBER  LANDS  unfit  for  cultivation  are 
within  the  provisions  of  the  timber  purchase  act  of  Congress,  al- 
though they  may  become  fit  for  cultivation  by  the  removal  of  the 
timber.     (Whitney  v.  Spratt,  738.) 

3.  PUBLIC  LANDS— PATENT- COLLATERAL  ATTACK.— A 
desert  land  patent  cannot  be  collaterally  attacked  for  mere  irregu- 
larity in  its  issuance  by  one  who  has  no  superior  equities  to  the 
bolder-  of  the  legal  title,  or  has  not  connected  himself  with  the 
paramount  source  of  title,  and  who  claims  to  bold  adversely  to  the 
legal  title.     (Phillips  v.  Carter,  152.) 

4.  PUBLIC  LANDS— ASSIGNMENT  OP  RIGHT  OF  ENTRY.— 
A  right  of  entry  to  desert  land  in  favor  of  one  who  has  reclaimed 
such  land  is  assignable,  and  passes  upon  the  death  of  the  entry- 
luan  to  his  widow  under  a  residuary  devise  to  her,  and  by  her  may 
then  be  assigned  to  one  who  may  then  obtain  patent  under  such 
«ntry.    (Phillips  v.  Carter,  152.) 

See  Homesteads,  9. 

PUBLIC  OFFICE. 
See  Office  and  Officers. 

QUIETING  TITLB. 
See  Ejectment. 

QUO   WARRANTO. 
See    Corporations,  32-3flL 

RAILROADS. 

1  RAILROADS-FENCES.- A  RIGHT  TO  RECOVER  FOR  IN- 
JURIES TO  A  CHILD  OF  TENDER  YEARS  accrues  where  such 
injuries  are  caused  by  the  failure  of  a  railroad  company  to  fence  its 
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ti'acks  as  required  by  statute.    (Marengo  v.  Great  Northern  Rv.  Co., 
869.) 

2.  THB  OBLIGATION  OF  A  RAILROAD  COMPANY  TO 
FENCE  ITS  TRACKS  AS  REQUIRED  BY  STATUTE  IS  ABSO- 
liUTE,  save  where  there  is  some  exception  by  implication  based 
upon  public  policy,  necessity,  or  convenience.  (Marengo  v.  Great 
Northern  Ry.  Co.,  369.) 

3.  RAILROADS— FENCES-DEFENSE.— A  railroad  company 
cannot  relieve  itself  from  negligence  in  failing  to  fence  its  traclis 
by  showing  that  another  railroad,  similarly  situated,  has  also  been 
guilty  of  the  same  fault.    (Marengo  v.  Great  Northern  Ry.  Co.,  3G9.) 

4.  PUBLIC  STREETS  FURNISH  AN  EXCEPTION  TO  THE 
DUTY  OF  A  RAILROAD  COMPANY  TO  FENCE  its  tracks  as  re- 

<inired  by  statute.    (Marengo  v.  Great  Northern  Ry.  Co.,  369.) 

5.  RAILROADS— FENCES  ACROSS  STREETS.— Under  a  stat- 
ute requiring  a  railroad  company  to  fence  its  ti'acks,  it  cannot  be  re- 
quired or  even  permitted  to  build  fences  across  legally  laid-out 
highways,  even  if  such  highways  are  unopened  and  untraveled. 
(Marengo  v.  Great  Northern  Ry.  Co.,  369.) 

6.  RAILWAY  TICKET— TIME  LIMIT.— If  the  holder  of  a 
round-trip  ticket  starts  on  his  return  within  the  time  therein  lim- 
ited, but  stops  at  an  intermediate  station  to  change  cars  to  another 
division  of  the  railroad,  and  while  he  there  waits  for  the  train  his 
ticket  expires,  he  is  entitled  to  continue  his  journey,  and  may  hold 
the  railway  company  liable  for  denying  him  admission  to  its  train. 
(Cleveland  etc.  Ry.  Co.  v.  Kinsley,  245.) 

7.  A  RAILWAY  TICKET  MUST  BE  GIVEN  A  CONSTRUC- 
TION most  favorable  to  the  passenger.  Courts  look  with  disfavor 
on  a  construction  which  will  work  a  forfeiture  of  the  transportation 
purchased.    (Cleveland  etc.  Ry.  Co.  v.  Kinsley,  245.) 

8.  RAILWAYS— EXCLUSION  FROM  TRAIN THE  HUMILI- 
ATION suffered  by  a  passenger  in  being  wrongfully  denio<i  admis- 
sion to  a  train  Is  an  element  of  the  damages  sustained,  (Cleveland 
ftc.  Ry.  Co.  v.  Kinsley,  245.) 

9.  RAIIiWAYS— EXCLUSION  FROM  TRAIN— DAMAGES.— I/, 
in  an  action  for  wrongfully  denying  a  passenger  admission  to  a 
train,  the  amount  of  compensatory  damages  recovered  cannot  be 
said  to  be  excessive  through  improper  motives  of  the  trior,  it  will 
be  allowed  to  stand.    (Cleveland  etc.  Ry.  Co.  v.  Kinsley,  245.) 

10.  RAILROAD— SLEEPING-CAR  COMPANY  AND  EMPLOYE. 
A  railroad  company  is  under  no  legal  duty  to  receive  a  sleeping- 
car  from  a  Pullman  company,  nor  Its  employe  thereon.  (Russell  v. 
Pittsburgh  etc.  Ry.  Co.,  214.) 

11.  RAILROAD— RELEASE  FROM  LIABILITY  TO  PALACE- 
CAR  EMPLOYE.— A  railroad  corporation  may  contract  lor  a  re- 
lease from  liability  for  negligence  toward  an  employfi  of  a  sleep- 
ing-car company,  whose  coaclies  are  attached  to  the  former  com- 
pany's passenger  train.    (Russell  v.  Pittsburgh  etc.  Ry.  Co.,  214.) 

12.  RAILROAD  —  RELEASE  FROM  LIABILITY.— A  CON- 
TRACT BETWEEN  A  SLEEPING-CAR  COMPANY  and  llH  em- 
ploy6,  releasing  transportation  companies  over  whose  lines  its 
co.acheg  may  operate  from  all  liability  for  personal  injuries  to  him, 
is  valid,  and  inures  to  the  benofit  of  a  railroad  company  hauling  a 
coach  in  which  the  employ 6  is  injured.  (Russell  T.  Plttsburgb  etc. 
By.  Co..  214.) 
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13.  RATLnOAD-TlELEASE  FROM  LIABILITY  FOR  NEOM- 
fiK.NCE.— A  ooutract  between  a  sleeping-car  company  and  Its  em- 
ploys releasing  transportation  companies  "from  all  claims  for  lia- 
bility of  any  natnre  or  character  whatsoever,  on  account  of  any  per- 
sonal injury  or  death."  Includes  injuries  resulting  from  the  ne-rll- 
geuci!  of  a  transportation  company.  (Russell  v.  Pittsburgh  etc.  Jly. 
Co.,  214.) 

14.  A  CONTRACT  EXEMPTINO  A  RAILROAD  COMPANY 
FROM  ITS  STATUTORY  LIABILITY  for  negligence,  made  be- 
tween it  and  the  next  of  liin  of  its  employ^,  is  asrainst  public  policy 
and  invalid.     (Tarbell  v.  Rutland  R.  R.  Co.,  734.) 

See  Adverse  Possession;  Carriers;  Master  and  Servant. 

RAPE. 

1.  RAPE— INDICTMENT— AGE  OF  ACCUSED.— It  la  not  nec- 
e8.sary  to  allege  the  age  of  the_accused  in  an  Indictment  for  rape, 
under  a  statute  providing  that  if  any  person  over  a  stated  age 
shall  carnally  know  any  female  child  under  a  stated  age  he  shall 
be  guilty  of  rape.  If  the  accused  was  below  the  required  a,i,'e. 
It  is  mere  matter  of  defense.    (State  v.  Knighten,  647.) 

2.  RAPE— CORROBORATING  EVIDENCE.— A  conviction  for 
rape  may  be  sustained  on  the  inicarroburuted  testimony  of  the 
prosecuti-ix.     (State  v.  Knighten,  Ml.) 

RECEIVERS. 

1.  RECEIVERS— RATIFICATION  OP  INVALID  CONTRACT. 
The  acceptance  by  a  receiver  of  rents  reserved  under  an  invalid 
lease  does  not  amount  to  a  ratification  thereof,  if  he  has  no  knowl- 
edge of  the  material  facts  and  circumstances.  (Groveland  Imp.  Co. 
v.   Farmers'   Supply   Co.,   755.) 

2.  RECEIVER  PENDENTE  LITE.— A  PROCEEDING  FOR 
THE  APPOINTMENT  of  a  receiver  pendente  lite  is  but  ancillary  or 
auxiliary  to  the  main  action,  and  is  not  its  ultimate  object.  (Sheri- 
dan Brick  Works  v.  Marion  Trust  Co.,  207.) 

3.  RECEIVER  OF  CORPORATION THE  RULE  REQUIRING 

STOCKHOLDERS  TO  SEEK  REDRESS  from  the  officers  of  the 
coip-ratlon  before  applying  to  a  court  of  equity  for  relief  does  not 
apply  where  there  is  no  directory  or  governing  body  to  which  an 
appllcntion  can  be  made.  (Sheridan  Brick  Works  y.  Marlon  Trust 
Co.,  2'jL) 

4.  RECEIVER  OF  CORPORATION— GROUNDS  FOR.— In  an 
action  on  certain  notes  against  a  corporation  by  the  administrator 
of  a  deceased  stockholder  and  creditor  thereof,  a  receiver  pendente 
lite  should  be  appointed  for  the  corporation,  where  it  appears  that 
there  virttially  is  no  governing  body,  that  there  are  dissenslona 
among  the  stockholders,  that  the  concern  has  no  available  means 
to  operate  its  plant  or  pay  its  indebtedness,  and  that  its  property 
Is  deteriorating  in  value.  (Sheridan  Brick  Works  v.  Marlon  Trust 
Co.,  207.) 

See  Appeal  and  Error,  4. 

RECORDa 

1.  TITT.B— RECORD  AS  NOTICE— COTENANTS  OF  MINING 
CLAIM.— If,  according  to  their  title  as  shown  by  record,  certain 
persons  are  tenants  In  common  of  a  mining  claim,  the  occupancy 
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by  each  of  a  separnte  portion  of  the  surface,  with  the  payment  of 
taxes  and  the  making  of  improvements,  imparts  no  notice  to  sub- 
sequent purchasers  or  encumbrancers  that  he  claims  a  surface  in- 
terest in  severalty.     (Mullins   v.   Butte  Hardware  Co.,   430.) 

2.  TITLE-RECORD  AS  NOTICE— COTENANCY— The  actual 
occupancy  of  one  tenant  in  common  is  the  rightful  possession  of  all, 
and  if  a  title  under  which  they  might  hold  is  of  record  and  Is 
consistent  with  the  occupancy,  the  possession  must  be  referred  to 
the  record,  and  will  not  be  constructive  notice  of  any  other  title. 
(Mullins  V.  Butte  Hardware  Co.,  430.) 

3.  TITLE— RECORD  AS  NOTICE  OF.— If  the  title  under  which 
an  occupant  holds  has  been  put  on  record,  and  his  possession  is 
consistent  with  what  thus  appears  of  record,  It  is  not  constructive 
notice  of  any  additional  or  differpnt  title  or  Interest  to  a  purchaser 
who  has  relied  upon  the  record,  and  has  had  no  actual  notice  b'^vond 
What  ia  thereby  disclosed.    (Mullins  v.  Butte  Hardware  Co.,  430.) 

RENT. 
See  Landlord  and  Tenant. 

RES  JUDICATA. 
See  Judgments,  11. 

RIPARIAN    RIGHTS. 
See  Waters  and  Watercourses, 

ROBBERY. 

ROBBERY-THREATS  OF  INJURY  TO  REPUTATION.— 
Evidence  that  money  or  goods  were  obtained  fiom  a  man  by  put- 
ting him  In  fear  of  an  injury  to  his  property  or  reputation,  as  by 
threatening  to  accuse  him  of  an  unnatural  crime,  is  sufficient  to 
eBtflblish  the  crime  of  robbery.     (Thompson  v.  State,  433.) 

SALES. 

SALE— FRAUD  OF  BUYER.— A  VENDOR  OP  GOODS  CAN- 
NOT maintain  replevin  for  their  recovery,  on  Die  ground  tliat  the 
sale  was  induced  by  fraud,  witliout  returning  or  tendering  the 
amount  received  on  account  of  the  sale.  (Adaui,  Meldrum  etc.  Co. 
▼.  Stewart,  240.) 

SEIZURES  AND  SEARCHES. 
See  Constitntional  Law,  15,  IG;  Evidence^  7. 

SELF-DEFENSB. 
See  Homicide. 

SENTENCES. 
See  Criminal  Law,  5,  11;  Habeas  Corpai,  IL 
Am.  at,  &«.,  Vol  I<xxxvil-<i7 
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SLANDBR. 

SL.ANDER.-SILBJNCE  CANNOT  AMOUNT  TO  SLANDER. 
Hence  an  employer  cannot  be  held  liable  for  refusing  to  give  a 
clearance  card,  thoujrh  such  refusal  may,  and  probably  will,  pre- 
rent  his  obtaining  employment.  (New  York  etc  R.  R.  Co.  r. 
SchaCfer,  628.) 

SLEEPING-CAR  COMPANIES. 

See  Railroads,  10-13. 

STARE  DECISIS. 
See  Appeal  and  Error,  2. 

STATUTES. 

1.  STATUTES,  PENAL,  CONSTRUCTION  OP.— Strict  con- 
struction also  permits  sensible  construction  having  in  view  the 
purpose  of  the  law  to  be  construed,  and  when  that  purpose  is 
manifest,  strict  construction  does  not  militate  against  any  de- 
parture from  the  primary  meaning  of  words  within  the  reason- 
able scope  thereof.     (Nelson  v.  Sfcite,  881.) 

2.  STATUTES  ADOPTED  FROM  ANOTHER  STATE— BIND- 
ING EFFECT  OF  CONSTRUCTION  OF— JUDGMENT  LIENS.— 
Although  a  statute  of  one  state  is  adopted  in  another  state,  the 
courts  of  the  latter  state  are  not  bound  by  the  construction  placed 
upon  the  statute  in  the  former  state,  if  such  statute  is  not  peculiar 
to  that  state  alone  and  other  states  have  adopted  it,  and  their 
courts  have  placed  a  different  construction  upon  it.  The  rule  is  here 
applied  as  to  the  effect  of  a  judgment  as  a  lien  on  after-acquired 
lands.    (Coad  v.  Cowhick,  953.) 

3.  STATUTES,  PENAL EFFECT  OP  THE  REPEAL  of  a 

penal  statute  is  to  prevent  any  prosecution,  trial,  or  judgment  for 
any  offense  committed  against  it  while  it  was  In  force,  unless  there 
Is  a  saving  clause  in  the  repealing  act.  If  it  is  repealed  pending  an 
appeal,  and  before  the  final  action  of  the  appellate  court,  the  repeal 
will  prevent  the  affirmance  of  a  conviction.  The  prnsecution  must 
be  dismissed,  or  the  Judgment  reversed.     (Ball  v.  Tolman,  110.) 

4.  JUDGMENTS.— EFFECT  OF  REPEAL  OF  PENAL  STAT- 
UTE before  final  judgment  in  an  action  to  enforce  a  penalty  there- 
under, and  pending  a  motion  for  a  new  trial,  Is  to  avoid  the  judg- 
ment and  all  proceedings  thereunder,  and  the  action  should  then 
be  dismissed.     (Ball  v.  Tolman,   110.) 

5.  JUDGMENTS— EFFECT  OF  REPEAL  OP  PENAL  STAT- 
UTE.—If  a  penal  statute  on  which  an  action  is  based  is  repealed  be- 
fore final  judgment  in  the  lower  court,  it  has  no  jurisdiction  to 
proceed  further  in  the  case.     (Ball  v.  Tolman,  110.) 

See  Constitutional  Law. 

STATUTE  OP  LIMITATIONS 
See  Limitation  of  Actions. 

STREETS. 
See  Municipal  Corporattons. 
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SUMMONS. 
See  Process. 

SUNDAY. 
See  Process,  1,  2. 

SURETYSHIP. 

1.  SURETYSHIP— STATUTE  OF  LIMITATIONS—A  SURE- 
TY'S  RIGHT  OP  ACTION  for  reimbursement  accrues  from  the 
time  he  pays  the  notes  of  his  principal,  and  not  from  their  date 
and  the  statute  of  limitations  does  not  begin  to  run  against  such 
surety  until  the  date  of  such  payments.  (Loewenthal  v.  Coonan 
115.)  ' 

2.  SURETYSHIP.— A  MARRIED  WOMAN  Is  not  liable  In  Indi- 
ana, on  her  contract  of  suretyship.    (Rogers  v.  Shewmaker,  274.) 

TAXATION. 

1.  TAXATION.- OCEAN-GOING  TUGS  registered  In  another 
state  and  owned  by  a  foreign  corporation  are  taxable  in  the  state 
where  they  have  their  situs,  and  when  thev  are  engajjed  in  plving 
wholly  within  the  waters  of  the  state.  (Northwestern  Lumber  Co. 
V.   Chehalis   County,   747.) 

2.  TAXATION  OF  MIGRATORY  LIVESTOCK.— Whether  tl;e 
purpose  of  an  owner  of  livestoclj  in  bviuging  it  into,  and  driving  it 
through,  the  state  is  that  it  may  graze  there,  and  while  in  transit 
receive  the  benefits  from  grazing,  the  same  as  if  kept  in  the  state 
from  which  It  came,  and  thus  attain  a  situs  in  the  state  of  transit 
for  the  purpose  of  taxation,  or  whether  the  purpose  is  merely  to 
drive  the  stock  through  the  state  in  transit  to  a  market,  depends 
upon  the  course  taken,  the  metliod  of  travel,  the  time  consumed, 
and  the  width  of  territory  covered.    (Kelley  v.  Rhoads,  959.) 

3.  TAXATION  OF  MIGRATORY  LIVESTOCK.— If  the  princi- 
pal purpose  of  an  owner  of  livestock  in  bringing  it  Into,  and  di'iving 
It  through,  the  state  to  another  market  is  to  graze  it,  and  it  Is 
maintained  by  grazing  while  It  is  being  driven  through  the  state, 
It  Is  subject  to  state  taxation  without  any  Interference  with  Inter- 
state commerce.     (Kelley  v.  Rhonda,  959.) 

4.  TAXATION  OF  MIGRATORY  LIVESTOCK.— If  livestock  is 
brought  into  the  state  for  the  purpose  of  driving  it  through  tlie  state 
to  another  market,  and  it  is  held  and  allowed  to  graze  for  any 
other  purpose  than  of  terminating  the  transit  MMlliin  a  reasonable 
time.  It  becomes  liable  to  state  taxation.    (Kelley  v.  Rhoads.  959.) 

5.  TAXES— WHEN  DELINQUENT.— Payment  of  taxes  before 
they  become  delinquent  is  not  made  by  paying  them  on  the  day 
they  become  delinquent.     (National  Life  Ins.  Co.  v.  Butler,  402.) 

6.  EVIDENCE— TAX  RECEIPTS An  admission,  when  tax  re- 
ceipts are  offered  in  evidence,  that  tlie  taxes  described  in  such  re- 
ceipts were  duly  levied  and  assessed,  is  an  admission  that  the  as- 
sessments were  made  at  the  date  mentioned  In  the  receipts.  (Na- 
tional Life  Ins.  Co.  v.  Butler.  402.) 

7.  EVIDENCE.— TAX  RECEIPTS  for  the  payment  of  a  special 
assessment  are,  per  se,  competent  evidence  if  tlie  date  of  such 
assessment  as  stated  in  such  receipts.  (National  Life  Ins.  Co.  y. 
Butler,  462.) 

See   Interstate  Commerce;   Municipal   Corporations,    1. 
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TICKETS. 
See  Railroads,  6,  7. 

TIMBER  LANDS. 
See  Public  Lands. 

TITLE. 
See  Records. 

TITLE    OF    STATUTH. 
See  Constitutional  Law,  1-4. 

TRAVELERS. 
See  Concealed  Weapons. 

TRESPASS. 

IN  TRESPASS  DE  BONIS  ASPORTATIS,  A  DEFENSE 
based  on  legal  authority  for  the  talking  complained  of  is  in  justifi- 
cation of  the  act,  and  in  order  to  be  proved  must  be  pleaded  spe- 
cially.    (Barrett  v.  City  of  Mobile,  Wi) 

TRIAL. 

1.  TRIAT^-DIRECTING  VERDICT.— A  verdict  for  plaintiff  may 
be  directed  If  a  verdict  for  defendant  cannot,  for  want  of  suflScient 
evidence,  be  permitted  to  stand.  (Burke  v.  First  National  Banlc, 
447.) 

2.  TRIAL— ASSUMPTION  AS  TO  ADVERSARY— PERJURY  — 
Each  of  the  parties  to  a  suit  should  anticipate  that  his  adversary 
will  offer  evidence  to  support  his  allegations,  and  must  be  prepared 
to  meet  such  evidence  with  counter  proof.  If  he  has  an  opportunity 
to  do  this  and  does  not  avail  himself  of  it,  he  cannot  obtain  a 
retrial  before  another  tribunal  by  charging  that  the  .judgment 
against  him  was  procured  by  perjury.    (Secord  v.  Powers,  474.) 

See  Instructions. 

TROVER   AND   CONVERSION. 

1.  IN  AN  ACTION  OF  TROVER  FOR  THE  KILLING  OF  AN 
ANIMAL  BY  A  HEALTH  OFFICER,  it  is  competent  to  show  in 
defense  that  the  animal  was  killed  in  pursuance  of  a  reasonable 
police  regulation  in  promotion  of  the  public  health.  (Barrett  v. 
City  of  Mobile,  54.) 

2.  PLEADING.— IN  TROVER  A  VALID  AUTHORITY  FOR 
APPROPRIATION  OR  DESTRUCTION  OF  PROPERTY  involved 
may  be  proven  under  the  general  Issue  and  In  bar  of  the  action. 
(Barrett  v.  City  of  Mobile,  54.) 

See  Corporations,  21;  Cotenancy. 

TRUST  DEEDS. 
See  Husband  and  Wife;  Mortgages. 
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TRUSTS  AND  TRUSTEES. 

1.  A  TRUST  IS  NOT  CREATED  BETWEEN  AN  OFFICER 
AND  HIS  DEPUTY  with  respect  to  moueys  received  by  the  latter 
for  the  former.     (Rowan  v.  Chenoweth,  796.) 

2.  WHEN  A  TRUST  IS  IMPOSED  BY  LAW,  THE  STAT- 
UTE OF  LIMITATIONS  BEGINS  TO  RUN  in  favor  of  the 
holder  of  the  legal  title  against  the  equitable  owner  at  the  time 
of  the  conveyance,  if  there  is  no  recognition  of  the  beneficiary's 
rights,  but  if  his  rights  are  recognized,  then  at  the  time  when  the 
holder  of  the  legal  title  begins  to  hold  adversely.  (Haney'  v. 
Legg,  81.) 

3.  TRUST— PAROL  EYIDENCB.—A  TRUST  WHICH  ARISES 
BY  OPERATION  OP  LAW  is  not  within  the  statute  of  frauds,  and 
may  be  established  by  parol.     (Haney  v.  Legg,  81.) 

4.  A  RESULTING  TRUST  IN  FAVOR  OF  ONE  WHO  FUR- 
NISHES MONEY  FOR  THE  PURCHASE  OF  LAND,  the  title  to 
which  is  taken  in  the  name  of  another,  does  not  arise,  unless  the 
payment  is  made  before  or  at  the  time  of  the  purchase.  (Haney  v. 
Legg,  81.) 

5.  RESULTING  TRUST.— WHERE  A  HUSBAND  PURCHASES 
LAND  with  money  which  is  his  wife's  separate  property,  taking 
title  in  his  own  name,  a  trust  arises  by  operation  of  law,  in  favor 
of  tlie  wife,  which  may  be  established  by  parol.  (Haney  v.  Legg,  SI  • 

0.  RESULTING    TRUST WHERE  A    TRUSTEE    EMPLOYS 

THE  MONEY  OF  HIS  BENEFICIARY  in  the  purcha.se  of  lands, 
taking  title  in  his  own  name,  the  trust  which  arises  originates  in 
the  right  to  pursue  the  trust  fund,  and  it  is  immaterial  whether 
the  money  of  the  beneficiary  Is  used  before  or  at  the  time  of  the 
purchase,   or   subsequently   thereto.     (Haney   v.   Legg,   81.) 

7.  RESULTING  TRUST.— IF  ANY  PORTION  OF  THE  PUR- 
CHASE MONEY  used  In  buying  land  has  been  paid  out  of  a  trust 
fund,  a  resulting  trust  ari.ses  in  favor  of  the  beneficiary  to  the 
extent  of  the  .sum  so  used.     (Haney  v.  Legg,  81.) 

S.  TRUSTEE'S  SALE— TRUSTEE'S  FEB.— An  agreement  in  a 
trust  deed  to  secure  the  payment  of  a  loan  that  a  commission  be 
paid  to  the  trustee  for  making  a  sale  cannot  aff'eot  the  validity  of 
the  loan  nor  Invalidate  the  notice  of  the  sale.  (Floyd  v.  National 
Loan  etc.  Co.,  805.) 

UNKNOWN  OWNERS. 

1.  UNKNOWN  OWNERS— PUBLISHING  SUMMONS.— In  an 
action  under  the  Minnesota  statutes  allowing  suits  to  be  brought  to 
determine  the  adverse  claims  of  unknown  owners  to  land,  service 
of  summons  may  be  made  by  publication  without  an  order  of  court. 
(McClymond  v.  Noble,  354.) 

2.  JURISDICTION  OF  UNKNOWN  OWNERS.— IN  AN  AC- 
TION TO  DETERMINE  THE  ADVERSE  CLAIMS  of  unknown 
owners  to  land,  the  fact  that  the  named  defendant  In  the  summons 
was  dead  when  the  action  was  commenced  will  not  prevent  the 
ccurt  from  acquiring  Jurisdiction  to  determine  the  rights  of  un- 
known claimants.     (McClymond  v.  Noble,  854.) 

3.  WHERE  AN  UNKNOWN  OWNER  IS  A  RESIDENT  OP 
THE  STATE  when  an  action  Is  begun  to  determine  adverse  claims 
to  land,  the  fact  that  the  summons  was  served  bv  publication  -nly 
will  not  affect  the  jurisdiction  of  the  court  (McClymond  v.  Noble, 
864.) 
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4.  CONSTITUTIONAL  LAW— PROCEEDINGS  IN  REM.— A 
STATUTE  AUTHOKIZING  AN  ACTION  TO  DETERMINE  AD- 
VERSE CLAIMS  OP  UNKNOWN  OWNERS  Is  In  the  nature  of 
a  procoedinpr  In  rem.  and  Is  therefore  not  unconstitutional  by  reason 
of  the  fact  that  the  summons  Is  allowed  to  be  served  by  publication. 
(McOlymond  v.  Noble,  854.) 

VENDOR  AND  VENDEE. 

VENDOR  AND  VENDEE— BONA  FIDE  PURCHASER.— If 
one  who  has  notice  of  an  outstanding  equity  conveys,  either  medi- 
ately or  immediately,  to  one  without  notice  and  for  a  valuable  con- 
sideration, such  purchnser  Is  entitled  to  protection.  (MulUns  v. 
Butte  Hardware  Co.,  430.) 

WATERS   AND   WATERCOURSES. 

1.  WATERS— WRONGFUL  DIVERSION.— A  COMPLAINT  for 
damages  and  an  Injunction  averring  that  upon  the  defendant's 
land  two  ravines  unite,  from  the  banks  of  which  and  into  which 
water  flows  from  springs  throughout  the  year,  having  Its  outlet 
In  a  pond  on  the  defendant's  land,  and  flowing  upon  the  plaintiff's 
only  in  time  of  overflow,  but  that  the  defendant  has  constructed 
a  dam,  causing  the  water  to  flow  on  the  plaintiff's  land,  rendering 
It  unfit  for  cultivation,  and  Is  threatening  to  continue  the  same, 
states  a  cause  of  action.     (Maxwell  v.  Shirts,  268.) 

2.  A  WATERCOURSE  IS  A  STREAM  OP  WATER  ordinarily 
flowing  in  a  certain  direction,  through  a  defined  channel,  with  bed 
and  banks.  The  size  of  the  stream  Is  not  material.  (Maxwell  v. 
Shirts,  268.) 

3.  WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS 

A  riparian  proprietor  has  a  right  to  the  use  of  the  water  naturally 
flowing  past  or  through  his  land,  subject  to  the  right  of  lower 
riparian  owners  to  a  reasonsible  use  thereof  for  domestic,  agri- 
cultural, and  manufacturing  purposes.     (Jones  v.  Conn,  634.) 

4.  WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS— 
Every  riparian  owner  has  a  right  to  the  ordinary  use  of  water 
naturally  flowing  past  his  land  for  domestic  purposes  without  re- 
gard to  the  effect  of  such  use  upon  the  lower  proprietors.  He  also 
has  the  right  to  use  It  for  any  purpose  whatever,  provided  he  does 
not  thereby  interfere  with  the  rights  of  other  proprietors,  either 
above  or  below  him.    (Jones  v.  Conn,  634.) 

.5.  WATERS  AND  WATERCOURSES— USB  FOR  IRRIGA- 
TION.—After  the  natural  wants  of  all  riparian  proprietors  are  sup- 
plied, each  proprietor  Is  entitled  to  a  reasonable  use  of  the  water 
for  Irrigating  purposes.     (Jones  v.  Conn,  634.) 

6.  WATERS  AND  WATERCOURSES— RIPARIAN  LANDS— 
WHAT  ARE.— Lands  bordering  on  a  stream  are  riparian,  if  under 
one  ownership,  without  regard  to  their  extent  or  area,  or  the 
source  or  time  of  the  acquirement  of  their  title.  (Jones  v.  Conn, 
634.) 

7.  WATERS  AND  WATERCOURSES— RIPARIAN  OWNERS 
—WHO  ARE.— Any  person  owning  land  which  abuts  upon,  or 
through  which  a  natural  stream  of  water  flows,  ig  a  riparian  pro- 
prietor, entitled  to  the  rights  of  such,  without  regard  to  the  ex- 
tent of  his  land,  or  from  whom  or  when  he  acquired  his  title 
(Jones  T.  Conn,  634). 
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8.  WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS 

Under  a  claim  of  riparian  rights  alone,  the  owner  of  land  cannot, 
to  the  injury  of  anotlier  riparian  owner,  take  the  water  beyond  the 
watershed,  or  onto  lands  held  by  a  title  different  from  the  title- 
of  those  through  which  the  stream  flows.     (Jones  v.  Conn,  634.) 

9.  WATERS  AND  WATERCOURSES.— A  right  to  make  a  rea- 
sonable use  of  the  water  of  the  stream  depends  on  the  owner- 
ship of  the  land  abutting  on  or  through  which  the  stream  flows,  and' 
whether  a  given  use  Is  reasonable  or  not.  Is  a  question  of  fact,  ta 
be  determined  under  the  circumstances  of  each  particular  case.. 
The  right  to  use  the  water  belongs  to  the  owner  of  the  land,, 
and  the  extent  of  Its  exercise  is  not  to  be  determined  by  the  area 
or  contour  of  his  land,  but  by  its  effect  upon  other  riparian  pro- 
prietors.   (Jones  V.  Conn,  634.) 

30.  WATERS  AND  WATERCOURSES.— The  rule  that  the  ri- 
parian proprie'tor  Is  entitled  to  have  the  entire  flow  of  the  stream 
come  down  to  his  premises  is  subject  to  the  limitation  that  ait 
upper  riparian  proprietor  may  make  such  a  use  thereof  as  does, 
not  work  any  actual,  material,  and  substantial  damage  to  the^ 
common  right  of  each  proprietor.  Whether  the  proposed  use  is  rea- 
sonable does  not  depend  so  much  upon  the  area  of  the  land  of 
the  offending  owner,  or  the  place  of  the  use,  as  upon  the  effect 
It  has  upon  the  correlative  rights  of  the  other  proprietors.  (Jones 
V.  Conn    634.) 

11.  V^ATERS  AND  WATERCOURSES— RIGHT  OF  IRRIGA- 
TION.--A  riparian  owner  who  uses  the  water  of  the  stream  for 
the  piirpose  of  Irrigation  Is  not  a  wrongdoer,  although  his  land 
lies  above  the  level  of  the  stream,  so  that  It  cannot  be  irrigated 
by  means  of  ditches  wholly  upon  his  own  land,  If  by  such  use 
he  dops  not  matei-ially  injure  or  interfere  in  any  substantial  yvay 
with  the  rights  of  other  riparian  proprietors.    (Jones  v.  Conn,  634.) 

12.  WATERS  AND  WATERCOURSES  —  IRRIGATION  —  IN- 
JUNCTION.—A  court  of  equity  cannot  restrain  the  use  of  water 
by  a  riparian  proprietor  to  irrigate  his  lands,  unless  it  is  shown 
that  such  use  will  Injure  other  riparian  proprietors;  but  If  such 
owner  sets  up  an  absolute  right  to  sufficient  water  to  irrigate  his 
land,  regardless  of  the  effect  it  may  have  upon  other  proprietors, 
such  a  decree  may  be  rendered  as  will  prevent  such  attempted 
use  from  ripening  into  an  adverse  title.    (Jones  v.  Conn,  634.) 

13.  WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS  r- 
WATERSHED.- The  right  of  the  riparian  owner  to  the  use  of 
the  water  of  the  stream  for  Irrigation  purposes  Is  not  limited  to 
the  watershed  from  which  the  water  is  taken,  nor  to  bordering 
lands  first  segregated  by  the  government    (Jones  v.  Conn,  6.^^.) 

14  WATERS  AND  WATERCOURSES— RIGHT  TO  APPRO- 
PRIATE WATERS  OP  SPRINGS.— The  waters  of  a  perennial 
spring  are  subject  to  appropriation  In  the  same  manner  as  thfr 
waters  of  running  streams.     (Brosnan  v.  Harris,  649.) 

15  CONSTITUTIONAL  LAW-APPROPRIATION  OF  WATER. 
A  state  constitutional  declaration  that  the  water  of  natural  stream* 
In  tho  Rtnte  Is  the  property  of  the  state  Is  valid  and  effectual  as  to 
Luwati?.  subject  ti  K?  appropriation.  (Farm  Inv.  Co.  v.  Car- 
penter, ni8.) 

16  WATERS  AND  WATERCOURSES- APPROPRIATION.- 
Where  the  doctrine  prevails  that  water  may  be  acquired  by  prior  up- 
nronrlation  the  Avater  affected  by  such  doctrine  becomes  pubUci 
FSTand  4  constitutional  or  statutory  declaration  that  such  water 
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is  public  property  annouuces  no  new  rule  or  principle.    (Farm  Inv. 
Co.  V.  Carpenter,  918.) 

17.  WATERS  AND  WATERCOURSES.  —  CONSTITUTIONAL 
OR  STATUTORY  DECLARATIONS,  not  Interfering  with  existing 
vested  rights,  that  the  water  of  natural  streams  or  other  natural 
bo<lies  of  water  in  the  state  is  public  property,  and  subject  to  prior 
appropriation  are  valid  and  efiCective.  (Farm  Inv.  Co.  v.  Carpenter, 
918.) 

18.  WATERS  AND  WATERCOURSES— STATE  OWNERSHIP. 
By  constitutional  or  statutory  declarations  that  the  water  in  tlie 
natural  streams  or  other  natural  bodies  of  water  in  the  state  is  the 
"property  of  the  public,"  or  "pt-operty  of  the  state,"  the  state  Is 
vested  with  jurisdiction  and  control  of  It  in  Its  sovereign  capacity. 
<Farm  Inv.  Co.  v.  Carpenter,  918.) 

10.  WATERS  AND  WATERCOURSES— RIGHTS— ACQUIRED 
BY  PRIOR  APPROPRIATION.— A  prior  appropriator  of  the  water 
of  a  natural  stream  secures  a  property  right  therein,  but  he  does 
not  acquire  title  to  the  running  water,  except.  It  may  be,  to  such 
quantity  as  shall,  from  time  to  time,  have  been  lawfully  diverted 
and  after  diversion  may  be  running  in  his  ditch  or  lateral.  (Farm 
Inv.  Co.  V.  Carpenter,  918.) 

20.  WATERS  AND  WATERCOURSES— APPROPRIATION — 
I'OWER  TO  REGULATE.— The  state  has  power  to  regulate  prior, 
as  well  as  subsequent,  rights  of  appropriation  of  water,  and  as  all 
rights  of  appropriation  partake  of  the  same  general  characteristics, 
dlflFering  essentially  only  in  priority  and  quantity,  and  possibly  in 
purpose,  it  follows  that  if  various  rights  are  connected  with  the 
same  stream,  a  subsequent  claim  cannot  be  successfully  regulated 
without  inciudinfr  in  the  regulations  all  rishts  both  prior  and  sub- 
sequent   (Farm  Inv.  Co.  v.  Carpenter,  918.) 

21.  WATERS  AND  WATERCOURSES— APPROPRIATION  - 
STATE  BOARD  OF  CONTROL.— A  statute  conferring  upon  a  state 
board  of  control  the  power  to  adjudicate  the  priorities  of  various 
claimants  to  the  use  oC  the  public  waters  of  the  state  is  not  void, 
as  Investing  the  board  with  Judicial  power,  as  it  acts  In  an  admin- 
istrative capacity,  and  its  determination  is  at  most  quasi  judicial 
only.     (Farm  Inv.  Co.  v.  Carpenter,  918.) 

22.  WATERS  AND  WATERCOURSES— APPROPRIATION  — 
STATE  CONTROL -AD.TUDICATIONS— DUTY  OF  CLAIMANTS. 
A  statute  conferring  upon  a  state  board  of  control  power  to  ad- 
judicate the  priorities  of  claimants  to  the  use  of  public  water  may 
legally  require  all  claimants,  both  prior  and  subsequent  to  the  pas- 
sage of  the  act.  to  submit  their  claims  upon  proper  notice  for  de- 
termination by  such  board  of  control.    (Farm  Inv.  Co.  v.  Carpenter, 

ms.) 

23.  WATERS  AND  WATER  RIGHTS— APPROPRIATION- 
STATE  CONTROL— EFFECT  OF  ADJI^DICATION.— If  a  statute 
confers  upon  a  state  board  of  control  power  to  adjudicate,  after  no- 
tice, the  prioi-itles  of  claimants  to  the  use  of  public  water,  any 
matter  actually  and  legally  determined  by  final  decree  of  such 
board,  In  the  absence  of  fraud  or  collusion,  becomes  res  judicata,  at 
least  as  to  the  public  and  the  parties  participating  in  the  proceedings. 
(Farm  Inv.  Co.  v.  Carpenter,  918.) 

24.  WATERS  AND  WATER  RIGHTS— APPROPRIATION- 
STATE  CONTROL —EFFECT  OF  AD.TUDICATION  AGAINST 
CLAIMANT  WITHOUT  NOTICE  OR  APPEARANCE.— Under  a 
statute  conferring  upon  a  state  board  of  control  power  to  adjudicate, 
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after  notice,  the  priorities  of  claimants  to  the  public  waters  of  the 
state,  not  Imposing  any  penalty  upon  a  claimant  who  fails  to  ap- 
pear and  submit  proofs  of  his  claim,  an  existing  claimant  is  not 
concluded  by  a  iletermination  by  such  board  in  adjudication  pro- 
ceedings, If  he  has  not  appeared,  and  his  right  has  not  been  con- 
sidered.    (Farm  Inv.  Co.  v.  Carpenter,  918.) 

25.  WATERS  AND  WATER  RIGHTS— APPROPRIATION- 
STATE  CONTROI^EFPECT  OF  ADJUDICATION.— If  a  statute 
conferring  upon  a  state  board  of  control  power  to  adjudicate,  after 
notice,  the  priorities  of  claimants  to  the  public  waters  of  the  state, 
malses  no  provision  expressly  estopping  a  claimant  failing  to  par- 
ticipate in  adjudication  proceedings,  and  as  the  decree  Is  not  res 
judicata  as  to  his  undetermined  rights,  he  is  at  liberty  to  assert 
and  maintain  them  in  the  courts,  subject  to  the  rule  that  in  the 
absence  of  fraud  or  of  facts  sufficient  to  vitiate  an  adjudication, 
courts  will  not  assume,  in  an  independent  action,  to  determine  anew 
the  rights  of  parties,  which  as  between  themselves  have  been  set- 
tled by  a  decree  of  such  board  of  control.  (Farm  Inv.  Co.  v.  Car- 
penter, 918.) 

26.  WATERS  AND  WATER  RIGHTS— APPROPRIATION- 
STATE  CONTROL—NOTICE  TO  CLAIMANTS  BY  MAIL.— A  statu, 
tory  provision  for  notice  by  registered  mall  to  known  claimants 
as  prior  appropriators  of  water  as  to  the  time  for  the  taking  of  tes- 
timony In  adjudication  proceedings  as  to  the  rights  of  such  claim- 
ants, is  valid,  and  not  objectionable  as  not  constituting  notice  by 
due  process  of  law.    (Farm  Inv.  Co.  v.  Carpenter,  918.) 

27.  WATERS  AND  WATERCOURSES— APPROPRIATION.— A 

right  to  the  use  of  water  may  be  acquired  In  Wyoming  by  priority 
of  appropriation  for  beneficial  purposes.  In  contravention  of  the  com- 
mon-law rule  that  every  riparian  proprietor  is  entitled  to  the  con- 
tinued natural  flow  of  the  water  of  the  stream  running  through  or 
adjacent  to  his  lands.    (Farm  Inv.  Co.  v.  Carpenter,  918.) 

28.  WATERS  AND  WATERCOURSES.— APPROPRIATION  OP 
WATER  CONSISTS  of  its  diversion  by  some  adequate  means,  and 
Its  application  to  a  beneficial  use.    (Farm  Inv.  Co.  v.  Carpenter,  918.) 

29.  WATERS— WRONGFUL  DIVERSION— EVIDENCE.— In  an 
action  for  diverting  waters  from  their  natural  course  and  onto  the 
land  of  another,  it  is  not  error  to  permit  a  witness,  acquainted  with 
the  location,  to  testify  as  to  his  observations  of  the  course  of  the 
water  a  number  of  years  before.    (Maxwell  v.  Shirts,  268.) 

30.  WATERS— WRONGFUL  DIVERSION— EVIDENCE.— In  an 
action  for  diverting  waters  from  their  natural  course  and  onto  the 
land  of  another,  the  testimony  as  to  the  construction  of  a  ditch 
some  years  previous  near  the  stream  is  admissible  as  tending  to 
show  the  condition  of  the  lands  around  the  watercourse.  (Maxwell 
V.  Shirts,  268.) 

31.  WATERS— WRONGFUL  DIVERSION  BY  TENANT.— If  It 
appears,  in  an  action  for  diverting  waters  from  their  natural  course, 
that  the  diversion  is  due  to  the  acts  of  a  tenant  in  possession,  it  is 
error  to  render  judgment  against  the  land  owner.  (Maxwell  v. 
Shirts,  268.) 

32.  PRESCRIPTION.— THE  ERECTION  AND  MAINTENANCE 
OF  A  DAM  for  more  than  forty  years  created  a  prescriptive  right  to 
continue  its  maintenance"  perpetually.     (Kray  v,  Muggll,  832.) 

33.  PRESCRIPTIVE  RIGHT  FINDS  NO  SUPPORT  IN  PECU- 
NIARY^ CONSIDERATIONS.  Hence  where  one  acquires  a  prescrip- 
tive right  to  have  a  dam  maintained,  it  Is  Immaterial  that  its  re- 
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movnl  will  result  In  less  damage  than  Its  maintenance.  (Kray  y. 
Muggll,  332.) 

34.  PRESCRIPTION— DAMS— RECIPROCAL  RIGHTS  OP  RI- 
PARIAN OWNERS.— Where  the  flow  of  a  stream  has  been  diverted 
from  Its  natural  channel,  or  obstructed  by  a  permanent  dam,  and 
this  has  continued  for  the  time  necessary  to  establish  a  prescriptive 
right,  the  riparian  owners  along  such  stream,  who  have  improved 
their  property  with  reference  to  the  change  and  in  reliance  on  the 
continuance  thereof,  acquire  a  reciprocal  right  to  have  the  artificial 
conditions  remain  nndistufbed.    (Kray  v.  Muggll,  832.) 

WILLS. 

1.  WILLS— SIGNATURE  AND  ITS  ACKNOWLEDGMENT.— 
It  Is  not  necessary  for  a  testator  to  place  his  name  on  the  will  in 
the  presence  of  attesting  witnesses.  If  he  signs  it  without  their 
presence,  and  afterward  requests  them  to  witness  his  signature, 
this  is  a  sufficient  acknowledgment    (In  re  Claflin's  Will,  693.) 

2.  WILLS  — PUBLICATION.— ANY  COMMUNICATION  of  a 
testator's  intent  to  give  effect  to  a  paper  as  his  will,  whether  by 
"word,  sign,  motions,  or  conduct,  is  sufficient  to  constitute  a  publica- 
tion,    an  re  Claflin's  Will,  693.) 

3.  WILLS— PUBLICATION.— THE  WRITING  AND  SIGNING 
of  a  will,  and    the    superintending    of    its    execution,  constitute  a 

Bufflcient  publication  thereof  by  the  testator.  (In  re  Claflin's  Will, 
693.) 

4.  WILLS— KNOWLEDGE  OP  WITNESSES.— IT  IS  NOT  NEC- 
ESSARY to  show,  by  the  attesting  witnesses,  that  at  the  time  they 
signed  they  knew  they  were  witnessing  the  testator's  will.  This 
fact,  though  necessary,  may  be  otherwise  shown.  (In  re  Claflin's 
Will,  693.) 

5.  WILIiS— PRESENCE  OP  WITNESSES If  all  the  witnesses 

to  a  will  are  so  situated  that  they  may  see  one  another  sign,  it  is 
not  material  whether  they  do  in  fact  or  not  (In  re  Claflin's  Will, 
693.) 

6.  WILLS  — PROOP  OP  EXECUTION.  —  T  H  B  CIRCUM- 
BTANCES  attending  the  execution  of  a  will  may  be  such  as  to 
control  the  evidence  of  the  attesting  witnesses.  (In  re  Claflin's 
IWIU,  693.) 

7.  WILLS— PROOP  OP  EXECUTION.— WHEN  THE  ATTEST- 
ING witnesses  are  dead,  beyond  the  reach  of  process,  or  unable 
to  recollect  the  facts  essential  to  a  good  execution,  if  their  sig- 
natures and  that  of  the  testator  are  proved,  an  attestation  clause 
showing  a  compliance  with  the  formalities  required  by  law  is 
prima  facie  evidence  of  the  due  execution  of  the  will.  (In  re 
Claflin's  Will,  693.) 

8.  WILLS— PRESUMPTION  OP  DUB  EXECUTION.— If  the 
evidence  tends  to  show  that  the  testator  was  accustomed  to  draw 
and  superintend  the  execution  of  wills  for  others,  and  that  he 
drafted  the  will  In  question,  with  a  perfect  attestation  clause,  and 
superintended  its  execution  with  a  knowledge  of  the  requirements 
of  law— this  raises  a  strong  presumption  that  such  requirements 
iwere  complied  with.    (In  re  Claflin's  Will,  693.) 

9.  WILLS— OLOGRAPHIC,  ABBREVIATIONS.— An  olographic 
Will,  dated  "New  York,  Nov.  22,  /97,"  wholly  written  and  signed 
by  the  testator,  is  properly  and  legally  dated  and  valid.  (E^state  of 
liakemeyer,  96.) 

See  Advancements. 
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WITNESSES. 

1  WITNESSES— ATTESTATION  —  INTEREST.— If  ft  ttatoto^ 
In  order  to  secure  evidence  of  some  act,  requires  it  to  be  done  in 
the  presence  of,  or  attested  by,  a  specified  number  of  persons, 
an  implication  arises  tiiat  tiiese  persons  sliall  be  such  as  are  not 
directly  interested  in  the  act.  A  person  having  such  interest  is  not 
a  competent  attesting  witness.    (Ames  v.  Parrott,  586.) 

2.  WITNESSES —IMPEACHING.— EVIDENCE  OF  THE  CON- 
VICTION FOR  AN  ASSAULT  or  of  carrying  concealed  weapons 
Is  not  admissible  for  the  purpose  of  discrediting  a  witness.  (Smith 
V.  State,  47.) 

3.  EXPERT  TBSTIMONT.-IF  A  WITNESS  EXHIBITS  SUCH 
KNOWLEDGE,  gained  from  experiments,  observation,  standard 
books,  or  other  reliable  source,  as  to  make  it  appear  that  his  opin- 
ion is  of  some  value,  he  is  entitled  to  testify,  leaving  to  the  court, 
in  Its  discretion,  to  say  when  such  knowledge  Is  shown,  and  to  the 
jury  what  the  opinion  Is  worth.    (Isenhour  v.  State,  228.) 

4.  EXPERT  WITNESS— QUALIFICATIONS  OF.— A  scientific 
witness  may  testify,  thongh  his  knowledge  Is  derived  from  reading 
and  conversations,  and  not  from  experiments  and  penonal  dem- 
onstratlona.    (iMnboiir  t.  States  S2&) 
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